
 

 

BEFORE THE INDUSTRIAL COMMISSION 
 

OF THE STATE OF NORTH DAKOTA 
 
 
 CASE NO.       27364 
 ORDER NO.    29808 
 
 
IN THE MATTER OF A HEARING CALLED ON 
A MOTION OF THE COMMISSION TO 
CONSIDER THE APPLICATION OF PETRO 
HARVESTER OPERATING CO., LLC FOR AN 
ORDER PURSUANT TO NDAC § 43-02-03-88.1 
AUTHORIZING THE FLARING OF GAS 
PRODUCED FROM THE AV-H OSBORN-163-93- 
0508H-1 WELL (FILE NO. 22147), LOT 2 OF 
SECTION 5, T.163N., R.93W., BURKE COUNTY, 
ND, PURSUANT TO THE PROVISIONS OF 
NDCC 38-08-06.4, OR FOR SUCH OTHER 
RELIEF AS MAY BE APPROPRIATE.  
 
 

ORDER OF THE COMMISSION 
 
THE COMMISSION FINDS: 
 
 (1) This cause came on for hearing at 9:00 a.m.  on the 20th day of March, 2019. 
 
 (2) Petro Harvester Operating Company, LLC (Petro Harvester) provided exhibits and 
testimony in this matter by sworn affidavits. 
 
 (3) The Commission received an application from Petro Harvester on February 19, 2019 
for an order pursuant to North Dakota Administrative Code (NDAC) Section 43-02-03-88.1 
authorizing the flaring of gas produced from the AV-H Osborn-163-93- 0508H-1 well (File No. 
22147), Lot 2 of Section 5, Township 163 North, Range 93 West, Burke County, North Dakota, 
pursuant to the provisions of North Dakota Century Code (NDCC) Section 38-08-06.4, or for 
such other relief as may be appropriate. 
 
 (4) Pursuant to NDAC Section 43-02-03-88.1, the Director is authorized, on behalf of the 
Commission, to grant or deny applications relating to, inter alia, flaring exemptions under NDCC 
Section 38-08-06.4 and under NDAC Section 43-02-03-60.2. 
 
 (5) NDCC Section 38-08-06.4 states: 
 
 FLARING OF GAS RESTRICTED - IMPOSITION OF TAX -   
 PAYMENT OF ROYALTIES - INDUSTRIAL COMMISSION AUTHORITY.   
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(2) 

 1. As permitted under rules of the industrial commission, gas produced with crude oil 
from an oil well may be flared during a one-year period from the date of first 
production from the well.   

 2. After the time period in subsection 1, flaring of gas from the well must cease and 
the well must be:   

  a. Capped;  
  b. Connected to a gas gathering line; 
  c. Equipped with an electrical generator that consumes at least seventy-five 

percent of the gas from the well; 
  d. Equipped with a system that intakes at least seventy-five percent of the gas and 

natural gas liquids volume from the well for beneficial consumption by means 
of compression to liquid for use as fuel, transport to a processing facility, 
production of petrochemicals or fertilizer, conversion to liquid fuels, separating 
and collecting over fifty percent of the propane and heavier hydrocarbons; or 

  e. Equipped with other value-added processes as approved by the industrial 
commission which reduce the volume or intensity of the flare by more than 
sixty percent.   

 3. An electrical generator and its attachment units to produce electricity from gas and 
a collection system described in subdivision d of subsection 2 must be considered to 
be personal property for all purposes.   

 4. For a well operated in violation of this section, the producer shall pay royalties to 
royalty owners upon the value of the flared gas and shall also pay gross production 
tax on the flared gas at the rate imposed under section 57-51-02.2.   

 5. The industrial commission may enforce this section and, for each well operator 
found to be in violation of this section, may determine the value of flared gas for 
purposes of payment of royalties under this section and its determination is final.  

 6. A producer may obtain an exemption from this section from the industrial 
commission upon application that shows to the satisfaction of the industrial 
commission that connection of the well to a natural gas gathering line is 
economically infeasible at the time of the application or in the foreseeable future or 
that a market for the gas is not available and that equipping the well with an 
electrical generator to produce electricity from gas or employing a collection 
system described in subdivision d of subsection 2 is economically infeasible. 

 
 (6) Petro Harvester is the owner or operator of the following well in the Short 
Creek-Bakken Pool, Burke County, North Dakota: 
 
 File # Well Name & Number  Location 
 22147 AV-H Osborn-163-93- 0508H-1 Lot 2 Section 5-T163N-R93W 
 
 (7) By previous order of the Commission, said well is currently authorized to flare so that 
all owners of interests in the well herein described may receive the maximum benefits of the oil 
production in such a manner that will prevent waste and protect correlative rights. 
 
 (8) Short Creek-Bakken Pool is an oil reservoir, but gas is produced in association with 
the oil at the wellhead as a by-product of oil production.   
 
 (9) The AV-H Osborn-163-93- 0508H-1 well is not connected to a gas gathering facility. 
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(3) 

 
 (10) The applicant has submitted evidence that under current market conditions the surplus 
casinghead gas presently being produced by the AV-H Osborn-163-93- 0508H-1 well and the 
estimated recoverable reserves of surplus gas from the well is insufficient to recoup the costs of 
installing and operating a gas gathering facility. 
 
 (11) Petro Harvester has provided documentation that connection of the AV-H Osborn-
163-93- 0508H-1 well to a natural gas gathering line is economically infeasible at the time of 
the application or in the foreseeable future. 
 
 (12) Petro Harvester has investigated the possibility of equipping the AV-H Osborn-163-
93- 0508H-1 well with an electrical generator.  It is not economic to purchase, install, connect 
and operate an electric generator fueled by produced casinghead gas.  The Commission 
concludes that equipping the well with an electrical generator to produce electricity from the gas 
is economically infeasible. 
 
 (13) Petro Harvester has provided documentation that it is economically infeasible to equip 
the AV-H Osborn-163-93- 0508H-1 well with a collection system that intakes at least 
seventy-five percent of the gas and natural gas liquids volume from the well for beneficial 
consumption. 
 
 (14) If applicant's request is not granted, taxes and royalties must be paid on flared gas 
which will increase operating costs, raise the economic limit and cause premature abandonment 
of the AV-H Osborn-163-93- 0508H-1 well; or the well must be connected to a gas pipeline at an 
economic loss which would also cause premature abandonment, or flaring must cease and the 
wells must be "capped," resulting in the loss of oil production and the loss of the benefits of that 
production by all owners of interest in the AV-H Osborn-163-93- 0508H-1  well and the State of 
North Dakota.   
 
 (15) In order to prevent waste and protect correlative rights, Petro Harvester’s request for 
an exemption from paying royalties and taxes on the flared gas from the AV-H Osborn-163-93- 
0508H-1 well should be granted effective February 19, 2019. 
 
 (16) In order to prevent waste, and protect correlative rights this application should be 
granted. 
 
IT IS THEREFORE ORDERED: 
 
 (1) Petro Harvester Operating Company, LLC, its assigns and successors, is hereby 
allowed to flare surplus casinghead gas produced with crude oil from the Short Creek-Bakken 
Pool through the well listed below under the exemption provided for under NDCC Section 
38-08-06.4: 
 
 File # Well Name & Number  Location 
 22147 AV-H Osborn-163-93- 0508H-1 Lot 2 Section 5-T163N-R93W 
 
 (2) This order is effective as of February 19, 2019 and shall remain in full force and effect 
until further order of the Commission.  
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(4) 

 
 Dated this 2nd day of January, 2020. 
 
 
 INDUSTRIAL COMMISSION 
 STATE OF NORTH DAKOTA 
 
 By the Director, on behalf of the Commission 
 
 /s/  Lynn D. Helms, Director  
 
 



SFN 5729 

STATE OF NORTH DAKOTA 

COUNTY OF BURLEIGH 

AFFIDAVIT OF MAILING 

I, Jeanette Bean, being duly sworn upon oath, depose and say: That on the 8th day of 
January, 2020 enclosed in separate envelopes true and correct copies of the attached Order No. 
29808 of the North Dakota Industrial Commission, and deposited the same with the United 
States Postal Service in Bismarck, North Dakota, with postage thereon fully paid, directed to the 
following persons by the Industrial Commission in Case No. 27364: 

CROWLEY FLECK PLLP 
PO BOX 2798 
BISMARCK ND 58502 

On this 8th day of January, 2 me personally appeared Jeanette Bean to me 
known as the person described in and who executed the foregoing instrument and acknowledged 
that she executed the same as her free act and deed. 

TRUDY HOGUE 
Notary Public 

State ot North Dakota 
My Commission Expires June 19, 2020 

Notary Public 
State of North Dakota, County of Burleigh 



From: Lisa Herberholz
To: Hicks, Bruce E.
Cc: Peter Radovanovic; Kadrmas, Bethany R.; Wade Mann
Subject: Petro Harvester Flaring Affidavits & Exhibits
Date: Tuesday, March 19, 2019 3:02:56 PM
Attachments: Petro Harvester Filing Ltr - Radovanovic Flaring Affidavits & Exhibits 27364-27367.pdf

Petro Harvester - Radovanovic Flaring Aff 27364.pdf
Petro Harvester - Case 27364 Flaring Exhibits.pdf
Petro Harvester - Radovanovic Flaring Aff 27365.pdf
Petro Harvester - Case 27365 Flaring Exhibits.pdf
Petro Harvester - Radovanovic Flaring Aff 27366.pdf
Petro Harvester - Case 27366 Flaring Exhibits.pdf
Petro Harvester - Radovanovic Flaring Aff 27367.pdf
Petro Harvester - Case 27367 Flaring Exhibits.pdf

CAUTION: This email originated from an outside source. Do not click links or open attachments
unless you know they are safe.

Attached please find affidavits and exhibits in Case Nos. 27364-27367. Thank you.
 
Lisa
 

Lisa Herberholz
Administrative Assistant
Crowley Fleck PLLP
100 West Broadway Avenue, Suite 250
P.O. Box 2798
Bismarck, ND  58502-2798
Office 701.223.6585
Direct 701.224.7538
Fax 701.222.4853
*lherberholz@crowleyfleck.com
 

NOTICE: This electronic mail transmission may constitute an Attorney-Client communication
that is privileged at law. It is not intended for transmission to, or receipt by, any unauthorized
persons. If you have received this electronic mail transmission in error, please delete it from
your system without copying it, and notify the sender by reply e-mail or by calling Crowley
Fleck PLLP, 406-252-3441, so that our address record can be corrected. 

This email has been scanned for email related threats and delivered safely by Mimecast. For
more information please visit http://www.mimecast.com 

mailto:lherberholz@crowleyfleck.com
mailto:bhicks@nd.gov
mailto:peter.radovanovic@rockallenergy.com
mailto:brkadrmas@nd.gov
mailto:wmann@crowleyfleck.com
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BEFORE THE INDUSTRIAL COMMISSION 

OF THE STATE OF NORTH DAKOTA 

Application of Petro Harvester Operating ) 
Company, LLC for an order pursuant to ) 
NDAC 43-02-03-88.1 authorizing the flaring ) 
of gas produced from the AV-H Osborn- ) 
163-93- 0508H-1 well (File No. 22147), Lot ) 
2 of Section 5, T.163N., R.93W., Burke ) 
County, ND, pursuant to the provisions of ) 
NDCC 38-08-06.4, or for such other relief as ) 
may be appropriate. ) 

APPLICATION 

e 
(') 

REC~/t,.. 

~ fi-
e: /}I 

!l ltJ& 

~.., r·<""· •. ~\-

COMES NOW the applicant, Petro Harvester Operating Company, LLC, and respectfully 

alleges as follows: 

1. It is the owner of an interest in and the operator of the AV-H Osbom-163-93-

0508H-1 well (File No. 22147), which is a horizontal Bakken well with a surface location in Lot 

2 of Section 5, Township 163 North, Range 93 West, Burke County, North Dakota. 

2. The well is not currently connected to a gas gathering system and gas produced in 

association with oil from the well is not being sold and is currently flared. 

3. In applicant's opinion, connection of the well to a natural gas gathering system is 

economically infeasible now and in the foreseeable future. 

4. Applicant respectfully requests that it be granted an exemption in accordance with 

Section 38-08-06.4 and that it be allowed to produce the well at an unrestricted rate and flare gas 

produced in association with oil from the well. 

5. Applicant requests that it be allowed to present testimony by telephone pursuant 

to Section 43-02-03-88.2 of the North Dakota Administrative Code. 

WHEREFORE, applicant respectfully requests that this matter be set for hearing at the 

regularly scheduled hearings in March, 2019 and that thereafter the Commission enter its order 

granting the relief requested. 

Dated this 15th day of February, 2019. 



PETRO HARVESTER OPERATING COMPANY, LLC 

CROWLEY FLECK PLLP 
Attorneys for the Applicant 
100 West Broadway, Suite 250 
P.O. Box 2798 
Bismarck, ND 58502 

By: \} ~ W\,.___ 
WADEC.MANN 

STATE OF NORTH DAKOTA ) 
) SS. 

COUNTY OF BURLEIGH ) 

Wade C. Mann, being first duly sworn on oath, deposes and says that he is the attorney 
for the applicant herein named, that he has read the above and foregoing application, knows the 
contents thereof, and that the same is true to the best of this affiant's knowledge, information and 
belief. 

f\J~~ 
WADEC.MANN 

Subscribed and sworn to before me this 15th day of February, 2019. 

1sA HERBERHOLZ :J ~ ~o lh@ L , 
L) Notary Public, State of No~h Dakota Notary \;tl)lic 'f1 

My Commission Expires B 1 · h C N h-Dak 
h 17 2023 ur e1g ounty, ort ota 

Marc • . . E . 
My Comm1ss1on xpires: ______ _ 
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c R 0 w L E y I F L E c K PLLP 

ATTORNEYS 

February 15, 2019 

Via U.S. Mail 

Mr. Bruce Hicks 
Oil & Gas Division 
ND INDUSTRIAL COMMISSION 
600 E. Blvd. Ave., Dept. 405 
Bismarck, ND 58505-0840 

a 
o~ 

REC€"1v 
~o 

rre ' 
g 2019 

-~ Wade C. Mann 

1 .r:;/~' 100 West Broadway, Suite 250 
P.O. Box 2798 

Bismarck, ND 58502-2798 
Office: 701.223.6585 
Direct: 701.224.7530 

wmann@crowleytleck.com 

In re: Petro Harvester Operating Company, LLC Applications 

Dear Mr. Hicks: 

Please find enclosed for filing four applications for the March 2019 default docket. 

Thank you. 

Sincerely, 

'W~~ 
Wade C. Mann 

WCM/lh 
enc. 

cc (via e-mail w/enc.): Sam Willis 
Shane Farren 

BILLINGS BISMARCK BOZEMAN BUTTE CASPER CHEYENNE HELENA KALISPELL MISSOULA SHERIDAN WILLISTON 

CROWLEYFLECK COM 














