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I am Larry L. Larson, retired Professional Engineer, a member of the Elks, and residing in, Bismarck, ND, 
58501. I serve as the Chairman of the Land and Minerals Committee of the North Dakota Elks 
Association (NDEA) and representing them at this hearing on the Wenck Study of the Missouri River 
Ordinary High Water Mark (OHWM), Case No.26584. My remarks will pertain to only that area of the 
Missouri River that the NDEA owns mineral acreage. 

The NDEA has submitted technical responses to the Department of Mineral Resources for the areas of 
interest in the Wenck report. The technical response was prepared by Cary Backstrand, RPE, and a 
member of the Land and Minerals Committee of the NDEA. Cary was the Chief of the Regulatory Section 
of the North Dakota State Engineer Office for 20 years. His duties included management of the State's 
Sovereign Lands including leasing of the islands and determination of the OHWM. I will add the other 
members of the committee include another Registered Professional Engineer, a retired banker, and a 
mineral owner. 

The mineral acres owned by the NDEA are located in Sections 22, 23, 26, 27, 30, and 31 of T153N, R98W 
and Section 36, T153N, R99W. These areas lie with-in the areas covered by Maps 9, 10 and 11 of the 
Wenck Report. These maps do not reflect the original Government Surveys or the Army Corp of 
Engineers Segment Maps (which are part of the report) used to purchase land for the areas to be 
flooded by Lake Sakakawea created by the construction of the Garrison Dam. The other issue addressed 
is the inclusion of the flood plains that do not meet the definition of the OHWM. We feel these are 
major errors in the Wenck Report in the area of the Missouri River the NDEA has a vested interest in as a 
mineral owner. 

The desirable outcome for the sovereign lands boundary question is for the NDIC in approving the 
Wenck Report, results in oil companies releasing royalty payments from suspense. Unfortunately, that 
is unlikely to happen given the weaknesses in the current review. Mineral owners' conveyance 
instruments contain legal descriptions based on Government Land Office surveys, the basis for land 
patents. The GLO survey needs to be geo-referenced to the OHWM delineation maps or photos. 
Further, uniformity in accretion/reliction methods will be needed to eliminate even more errors being 
created. 

We support the technical comments submitted by the North Dakota Society of Professional Land 
Surveyors on the Wenck Report. It gives the technical side of the error of not recognizing the GLO Plats, 
the Segment Maps, and other data of the Corp of Engineers and other legal sources. 

Respectively, 

~:(~ 
NDEA Land and Minerals Committee 
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Comments and Concerns Regarding the 
Delineation of the OHWM 

Our Mission Statement 

• To unite all the professional land surveyors in the State of North Dakota. 
• To elevate the standards of the surveying profession in the State of North 

Dakota. 
• To establish basic minimum requirements for surveys. 
• To assist in rromoting legislation and education programs to improve the 

professiona status of the land surveyor. 
• To work in cooperation with local, county, state, and federal governments 

in our field of endeavor. 

• To uphold a rigid code of ethics. 
• To strive to improve our relations with our clients and the public by doing 

our work with precision and integrity. 

• To maintain a good relationship between land surveyors and enginee~~ ~-

Interest in the Report 

• The NDSPLS has no financial interest in the outcome of the report. 

• The only concern is that the work performed complies with the rules, 
regulations, and accepted standards for land surveying. 
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Concerns with Tract Boundaries 

• Additional sources of information 

• M ethods used to geo-reference the tract boundaries 

• Refinements to the tract boundaries 

• Recommendations 

Additional Sources of Information 

• General Land Office (GLO) Plats and Field Notes 

• Corps Taking-Line Plats 

• Well Plats 

• Other Sources 

GLO Plat 
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CORPS 
Take-Line 
Plat 
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Well Plats 
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Concerns Regarding Acreages 

• Legal Descriptions - no reference to the government lots 

• Proper Partitioning of Accreted Lands 
• Proportionate Shoreline Method 

• Proportionate Acreage Method 
• Perpendicu lar Method 

• Extension of Property line Method 
• Combination of Proportionate Shoreline and Perpendicular Method 
• Must review GLO data to know the original shoreline and original lot areas 

• Calculated acreages based on improper location of PLSS lines 

How to Retrace Report? 

• The end use of the data 
• How is a surveyor supposed to use the data to accurately locate the OHWM 

on the ground or on a plat? 

6/26/2018 
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Concerns Regarding Land Surveying Laws 

• NDCC 47-02.2-04 - Plane Coordinates 
• Adequate reference to datum 

• Coordinates to be recorded in any public records need to tied to ground 
control. 

• Coordinate values used in land descriptions to be certified by a duly 
registered land surveyor 

Concerns Regarding Land Surveying Laws 
• NDCC 43-19.1-02 .11 and NDCC 43-19.1-21 

• Report needs to be sealed and signed by the individual(s) in responsible 
charge of the project . 

• No surveyor appears to have been involved with the preparation and review 
of the report. 

Concerns Regarding Land Surveying Laws 

• NDCC 43-19.1-02.8 - The Definition of Land Surveying 
• NDSPLS believes that many of the items addressed in this report fall under 

the definition of land surveying and should be reviewed by a 'duly registered 
North Dakota land surveyor. 

6/26/2018 
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Questions? 

Thank you 
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Testimony of Jon C. Patch, P .E. 
At the Special Hearing of the 

North Dakota Industrial Commission 
Concerning the 

Wenck Study of the Ordinary High Water Mark of the Historical Missouri River Prior to the 
Creation of Garrison Reservoir. 

June 26th
, 2018 

Good morning, my name is Jon C. Patch. I am here to provide comments to the commission on 
the Wenck Study of the Ordinary High Water Mark of the Historical Missouri River prior to the 
creation of Garrison Reservoir. I am a trained hydrogeologist and professional engineer and 
have worked in the field of hydrology for the past 36 years. I am currently the Director of the 
Water Appropriation Division of the North Dakota State Water Commission. I am here in a 
personal capacity and not as a representative of the Water Commission or Office of the State 
Engineer. I am representing the family of my recently passed mother, Lois Jean Wilkinson 
Patch, and the whole Wilkinson Clan, the descendants of my grandparents, J.T. and Evelyn 
Wilkinson. 

My comments will be generally supportive of the work Wenck did and the methods they used to 
determine where the OHWM existed prior to the creation and flooding of man-made Lake 
Sakakawea. I do take exception with their reliance on language for OHWM determination that 
came about long after the lands were properly acquired and titles transferred to the USA using 
practices for OHWM determination that were accepted at the time and were unchallenged by the 
State of North Dakota until relatively recently. 

But to start with the areas I'm in agreement with, I am very supportive of Wenck's development 
and use of a HEC-RAS model in estimating the pre-dam OHWM. Once a model is calibrated 
and validated the results are clear, logical, and unambiguous. The modeled water surface 
elevation makes logical sense and human error and bias are greatly reduced. Confidence in any 
model and the results of the simulations need to have real world data to compare against to 
calibrate the model and validate the assumptions. They had this data in the long term stream 
gage record from the USGS operated gage located on the Missouri River near Williston. The 
gage data provided a great statistical basis for the probabilistic recurrence interval (RI) used in 
the model. Wenck recommends using a flow recurrence interval of 2 years or a 50% chance of a 
stage level returning in any given year. That recurrence interval seems reasonable from a purely 
logical standpoint that land that is flooded more frequently than that would likely not be capable 
of being developed as farmland especially given that fact that these high flows usually occur in 
May and June as the flood waters from the snowmelt are peaking well after the time of planting. 

The control of the model is excellent in that the Corps had developed pre-dam Missouri River 
cross sections that were used as the control sections in the model. 

A key assumption in any hydraulic flow model is the choice of an appropriate Manning' s n 
value. Wenck chose n=0.03 which falls right in line with typical values of gravel!J. to weedy_ 
earth channels and clean straight natural streams. INDU::>TRIAL COMMISSION 

STATE OF NORTH DAKOTA 
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I would like to speak to the details and comment primarily on the results of the study in the area 
of the Wilkinson mineral property which is located in the Sl/2 NWl/4 and the SWl/4 of Section 
12, and the NWl/4 of Section 13, T153N-R102W. 

For reference, the Wilkinson tract is shown on page 174 as HH 3190 and falls between the 
USACE Sections at river miles RM1650.3 and RM1655.8. The tract is about 1.5 miles upstream 
from RM1650.3 therefore it is estimated to be about 25% of the distance between the two cross­
sections. The pre-darn gradient of the river between these two cross sections is about 1.2 ft/mile. 

Page 219 and 220 of the Wenck report shows the modeled RI=2 yr, n=0.03 elevation of 1844.47' 
at RM1650.3 and 1850.89' at RM1655.8 putting the interpolated model results near the 
Wilkinson property at 1846.07'. 

Nearly all of the Wilkinson property (HH 3190) falls between 1850-1851' elevation, a good four 
feet above the modeled historic (pre-darn) OHWM. 

But, the coup-de-gras piece of evidence that puts to rest the notion that the Wilkinson property 
could possibly be below the OHWM at the time of the closing of Garrison Darn is an aerial photo 
taken in 1958 - years after the darn was closed but prior to its complete filling - that clearly 
shows the Wilkinson land was under cultivation and highly productive in growing ordinary 
agricultural crops. I'm enclosing a newspaper clipping that refers to the Wilkinson property. 

(~ , (fr-n -~~J *~:_JI 1-✓ 
,Zfi,t_,i , M t l,:_ ,;l.J,,i. ,, L ,7 

~

enton Farmer Has 
lendid Wheat Crop 

. Tom WiJJcjnson, farmer on the 
JStissouri bottoms in the countrc 
near Trenton, is believed to· -11,.~ 

"the best wheat crop han•ested'' t)" 
year in Williams county, -_.viends 
said Tuesday. He has han<eo-u,.' 
and threshed 255 acres which gllv~I 
an average yield of 25 bus giels ..-of 
No. 1 wheat, The quality an<! $.'V' 
eragc yield arc the best so -fai rc-
~-orted this season here. . • , \ 

/ <j cjt) µ- f-/ 
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1958 Aerial photo showing the farmed tracts of the Wilkinson Acres (outlined in blue) 

I concur with Wenck's concluding remarks where they state "The OHWM analysis will focus 
more on aerial photography interpretation, geomorphic interaction of the channel and overbank 
and land use practices. Where farming practices are successfully employed yet fall below the 
anticipated 2- year flood elevation, such areas are withdrawn from consideration as below the 
OHWM." The photographic evidence from both 1951 and 1958, as well as the modeled water 

level elevations confirm the Wilkinson acres are above the historic OHWM of the Missouri 
River. 

I would also like to add into the record a topographic survey the Corps did in 1943 (sheet 3 and 
Sheet 7) that clearly show the elevation of the Wilkinson property to be above the pre-dam 
OHWM. I'd like to point out the physiographic feature they mapped - a wetland or marsh that 
occurs along Painted Woods Creek as it traverses across the bottomlands prior to it' s reforming 
into a defined watercourse and emptying into the Missouri River over a mile downstream. 
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1943 Corps of Engineers Survey (Wilkinson Acres outlined in blue) 
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Also, the 1901 General Land Office (GLO) plots which established the original meets and 
bounds of the current public land survey system we use to define property boundaries to this day. 
There, again, the surveyors would make note of prominent physiographic features and mapped 
the aforementioned wetland/marsh that existed at the time. 

I point out this marsh because later OHWM delineators used it as a faux OHWM of the Missouri 
River, solely based on their unreasonable reliance of using vegetative indicators of the OHWM. 
This was done for the Phase I survey, an OHWM delineation ordered by the State Land Board 
and State Engineer in 2009. 

The point of disagreement have with the Wenck report is their statement on page 222 that "An 
OHWM analysis requires determining the flood event that leaves a ' line below which the action 
of water is frequent enough either to prevent the growth of vegetation or to restrict its growth to 
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predominantly wetland species.' " 

The directive from the legislature in NDCC 61-33.1-03(1) states: 

The corps survey must be considered the presumptive determination of the ordinary high 
water mark of the historical Missouri riverbed channel, subject only to the review process 
under this section and judicial review as provided in this chapter. 

Since the review that Wenck undertook was called for by that same legislation, they should've 
also used the criterion of 61-33.l-03(3)(d) that states: " Land where the high and continuous 
presence of water has destroyed its value for agricultural purposes, including hay land, 
generally must be considered within the ordinary high water mark. The value for agricultural 
purposes is destroyed at the level where significant, major, and substantial terrestrial vegetation 
ends or ceases to grow. Lands having agricultural value capable of growing crops or hay, but 
not merely intermittent grazing or location of cattle, generally must be considered above the 
ordinary high water mark" 

Or, the Corps definition of OHWM: 

33 CFR 329.ll(a)(l) 
The "ordinary high water mark" on non-tidal rivers is the line on the shore established 
by the fluctuations of water and indicated by physical characteristics such as a clear, 
natural line impressed on the bank; shelving; changes in the character of soil; 

destruction of terrestrial vegetation; the presence of litter and debris; or other 
appropriate means that consider the characteristics of the surrounding areas. 

In the above definition, I draw your attention to the words "destruction of terrestrial vegetation." 
This is a common theme in other states that use the OHWM to determine state title of sovereign 
lands. North Dakota does not have the OHWM defined in statute. The current definition is 
defined by the agency in administrative code (NDAC 89-10). The language in admin code 
apparently comes from the Sprynczynatyk vs. Mills case where case-law from other states was 
quoted in the Court's decision. The NDAC definition uses the term "restrict its growth to 
predominantly wetland species". There is a huge difference between destruction of 
terrestrial vegetation and restrict its growth to predominantly wetland species. 

The whole paradigm of OHWM delineation in North Dakota has shifted from one based in 
hydrology and hydraulics to one of botany and biology. In North Dakota, it' s not about finding 
the ordinary high watermark, rather, the ordinary high vegetative mark. They fall back into the 
mantra ofwe must use the vegetative species as the primary indicators. It's as if the vegetation 
is no longer the "indicator", it has become the "subject" of the investigation. It appears as 
though in their minds, the goal is to find the 50-50 line between terrestrial and aquatic plant 
species and in doing so, you have met the criterion of predominantly wetland species. But, by 
doing that, they've copped out on looking at all the other necessary things like, hydrology (which 
includes hydrogeology), geomorphology, and the visual inspection for the presence of a "mark" 
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as the name imports. The state developed guidelines for the delineation of the OHWM which 
they now feel is the bible for OHWM delineation in the state. But, it seems they have abandoned 
the general guidelines published in the "North Dakota Sovereign Land Management Plan" that 
states on page 8: 

General Guidelines for Ordinary High Water Mark Delineations 
The above definitions do provide some guidance for ord inary high water mark 
delineations in North Dakota, wherein the courts determined that hydrology and 
impacts upon the soil are the primary indicators, followed by vegetative impacts. 
But, beyond those definitions, the State of North Dakota does not have a specific 
set of standards or guidelines established for ordinary high water mark delineations. 

http://www.swc.nd.gov/pdfs/sovereign _land_ management.pdf 

So, it appears the North Dakota Sovereign Land Management Plan directly contradicts the ND 
State Engineer Ordinary High Water Mark Delineation Guidelines where vegetation rules! 

The SE OHWM guidelines stand on very shakey ground and are highly subject to multiple 
interpretations. For instance, in the Wilkinson lawsuit, an affidavit was filed that states the SE 
guidelines demand that an OHWM delineation must be done "on the ground". This simply isn't 
true. Nowhere in the SE guidelines do the words "on the ground" appear. Moreover, the 
affidavit stated that "The Phase II Investigation did not involve an on-the-ground analysis as 
required by the Delineation Guidelines. The SE did not participate in this project and would not 
consider this a determination of the OHWM for either the time prior to creation of Lake 
Sakakawea or currently." 

However, that statement directly contradicts a December, 2014 letter sent to the BLM and signed 
by Todd Sando, SE and Lance Gaebe, Land Commissioner that stated: 

In 2009, North Dakota initiated an Ordinary High Water Mark (OHWM) survey of the river 
channel of the Missouri River. Under present day, Lake Sakakawea, the historic channel, 
was determined based upon high resolution aerial photography from 1958, just prior to these 
lands being flooded from the construction of Garrison Dam. The survey was conducted using 
the OSE's January 2007 Ordinary High Water Mark Delineation Guidelines, a document 
developed to provide a scientific repeatable process for delineating the OHWM of the state's 
waterbodies. 

https:/ /www .dropbox.com/s/9jcrxz60dvx8f67/2014 %20sando%20gaebe%2 0 letter. pdf?dl=0 

Getting back to the state's reliance on using the vegetative indicators and finding the 50-50 line 
between upland and aquatic plant species, let me give you a real world example of the idiotic 
outcomes that will result when that method is applied without a sound basis or understanding of 
hydrology and hydraulics. 

The Wilkinson acres and many others were swallowed up by the State of North Dakota based on 
that misinterpretation of the OHWM by the contractors and subcontractors that were acting 
under the direct guidance and consultation of the State Engineers office and the Land 
Department. 
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They unduly relied on finding a 50-50 line and blatantly ignored obvious indications that their 
50-50 points were not OHWM marks of the Missouri River. The shoddy work would be 
laughable if the consequences weren't so serious. It has cost my family hundreds of thousands 
of dollars in out-of-pocket legal and expert fees, let alone the forgone royalties from the minerals 
we own. 

By allowing botanists and biologists to run the show at the land department and State Engineers 
office, and contracted surveyors who do not understand hydrology and hydraulics at the 
consulting firm, you end up with these sort of results: 

• Ordinary high water marks on a wetland along a non-navigable tributary over a mile 
away from the Missouri River. 

• Ordinary high water marks that are feet higher downstream along the same bank of the 
river. Tell me, how does that logically happen? 

• Ordinary High Water Marks that are up to seven plus feet different on points located on 
opposite banks of the river directly across from one another. Again, how is that logically 
possible? 

• Ordinary High Water Marks that are established "on-the-ground" using vegetative 
indicators but done in late November when there isn't a green blade or leaf to be found 
anywhere in North Dakota. 

https://www.dropbox.com/s/w61ahemn8eqwnm7 /Phase_l_silliness.pdf?dl=0 

https://land.nd.gov/Docs/Minerals/OHWM1/MissouriPhotos/M15310213LSA_phot 
os.pdf 

With the advancements in remote sensing- LiDAR, historic and recent annual aerial 
photography availability, real-time monitoring technology, LandSat, UAVs (drones), and many 
new technologies to come, it's time we update the guidelines for OHWM delineation and put a 
proper definition in statute. 

Thank You and I'm more than willing to stand for questions. 
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Comment 

The opposite applies to the 1943 photos. They are limited due to fact they are older ; they 
were taken shortly after a significant flood event (168,000 cfs on March 31 , see USGS data 
in Appendix C and ref. 4) that eroded much of the floodplain and washed out the OHWM; 
and the vegetation has less leaves for photo interpretation given the early spring date. 
There are significant other data that make the 1943 set useful as a secondary reference . 
Many of the 1943 photos have notes and delineated farmed areas on them that appear to 
match those found in the USACE appraisal documents at Riverdale . This information helped 
confirm appraisal data . They are also helpful in determining the progression of farming in 
the floodplain area when compared with the 1951 data set . 

, , ~ • • ,s: 

• 

Comparison of the river banks between 1943 and 1951 shows significant movement of the 
meander bends. This is the reason for a significant portion of the recommended OHWM 
modifications in this analysis. 

The flooded area determined by the flow model ing and 1943 topographic maps as described 
above was reviewed in deta il on the 1951 aerial photos. The OHWM was delineated as "that 
line be low which the act ion of water is frequent enough either to prevent the growth of 
vegetation or to restrict its growth to predominantly wetland species" . A stereoscope was 
used with overlapping aerial photos to better see three -dimensional landforms such as 
swales and to determine high and low areas . 

Farmed and hayed areas were designated as above the OHWM . Accreted lands above the 
line which restrict vegetation to predominantly wetland species were also designated above 
the OHWM . Areas of low -lying and flat lands where the OHWM was impracticable to 
determine due to inconclusive aerial photography or inconclusive vegetation analysis was 
presumed to be above the OHWM . 

5 .5 APPRAISAL DOCUMENTS 

Appraisal documents were prepared by the USACE to purchase easements prior to the 
construction of the dam . These documents often provide tables of acreages and maps that 
identify and delineate various land uses and even vegetation and so ils for a particular 
property or tract . The value of the easement is determined from these land uses . The 
appraisal documents, especially the maps, provided excellent information to support the 
delineation of farmed areas that were not readily identifiable in some aerial photos. 

5.6 REVIEW 

The OHWM delineation was reviewed at various times during the process by 
geomorphologists, river engineers, wetland scientists with aerial photo interpretation 
expertise, and legal experts . 

5.7 CONSIDERATION OF ERROR 

The OHWM was carefully delineated with available information. As with every process there 
are sources of error. The primary sources for th is work include the following: 

• Aerial photo geo-referencing - See Section 4.1 for efforts made to minimize errors. 
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Comment 

The opposite applies to the 1943 photos. They are limited due to fact they are older; they 
were taken shortly after a significant flood event (168,000 cfs on March 31, see USGS data 
in Appendix C and ref. 4) that eroded much of the floodplain and washed out the OHWM; 
and the vegetation has less leaves for photo interpretation given the early spring date . 
There are significant other data that make the 1943 set useful as a secondary reference . 
Many of the 1943 photos have notes and delineated farmed areas on them that appear to 
match those found in the USACE appraisal documents at Riverdale. This information helped 
confirm appraisal data . They are also helpful in determining the progression of farming in 
the floodplain area when compared with the 1951 data set . 

Comparison of the river banks between 1943 and 1951 shows significant movement of the 
meander bends. This is the reason for a significant portion of the recommended OHWM 
modifications in this analysis . 

The flooded area determined by the flow modeling and 1943 topographic maps as described 
above was reviewed in deta il on the 1951 aerial photos . The OHWM was delineated as "that 
line below which the action of water is frequent enough either to prevent the growth of 
vegetation or to restrict its growth to predominantly wetland species" . A stereoscope was 
used with overlapping aerial photos to better see three-dimensional landforms such as 
swales and to determine high and low areas . 

Farmed and hayed areas were designated as above the OHWM . Accreted lands above the 
li ne which restrict vegetation to predominantly wetland species were also designated above 
the OH WM . Areas of low -lying and flat lands where t he OHWM was impracticable to 
determ ine due to inconclusive aerial photography or inconclusive vegetation analysis was 
presumed to be above the OH WM . 

5.5 APPRAISAL DOCUMENTS l 
Appraisal documents were prepared by the USACE to purchase e ements 
construction of the dam . These documents often provide tables of acreage nd maps t 
identify and delineate various land uses and even vegetation and soils for a particular 
property or tract. The value of the easement is determined from these land uses. The 
appraisal documents, especially the maps, provided excellent information to support the 
delineation of farmed areas that were not readily identifiable in some aerial photos. 

5 .6 REVIEW 

The OHWM delineation was reviewed at various times during the process by 
geomorphologists, river engineers, wetland scientists with aerial photo interpretation 
expertise, and legal experts . 

5.7 CONSIDERATION OF ERROR 

The OHWM was carefully delineated with available information. As with every process there 
are sources of error. The primary sources for th is work include the fol lowing: 

• Aerial photo geo-referencing - See Section 4 .1 for efforts made to min imize errors. 
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Water Date Gage Stream-

Year A ... Height A flo A 
V V V V 

(feet) (cf ) 
·--, .......... 

1940 Jun 1 0, 1940 7 711 2 5,200 

1941 Sep 09. 1941 7.342 47, 1006 

1942 Jun 13, 1942 9 452 69,5006 

... . ~ 

1944 Jun . 22. 1944 11 692 121 0006 

1945 Jun . 29.1945 8.902 70,8006 

1946 Jun 15. 1946 7 92 53 3006 

1947 Mar. 24 . 194 7 18 .01 2 210.0006 

1948 Jun 10. 1948 9 542 78 3006 

1949 Jun . 1 5. 1949 8.022 49 .7001.6 

1950 Apr 17 1950 11 .08L 110,000 

1951 Apr 08. 1951 12.502 140,0006 

1 
,., < 00 

1953 Jun 19. 1953 9 .142 73.4006 

1954 Apr 08. 954 1017 1 70 OOOL 0 

1955 Apr. 03 . 1955 10.30 1 70.0002 ·6 

1956 Jun . 03, 1956 8 552 67,800" 

1957 Jun 1 1. 1957 9.67 77 ,0006 

1958 May 28, 1958 7 61 2 43 100 

1959 Mar 23. 1959 20 .63 1 1 70,0006 

1960 Mar 22. 1960 18 002 120 oooL,& 

1961 Jun 14, 1961 7 71 2 38.1006 

1962 Jun 20, 962 10.24~ 79.900 

1963 Jun 2 1. 1963 11 73 73.4006 

1964 Jun 20, 1964 11 1 82 80.2QQb 

1965 Jun 16. 1965 1 3.822 1 07 .ODO 1.2 .3,6·8 

t Peak Gage-Height Qualification Codes. 

• 1 - - Gage height affected by backwater 

• 2 -- Gage height not the maximum for the year 

1 Peak Streamflow Qualification Codes. 

• 1 -- Discharge is a Maximum Daily Average 

• 2 -- Discharge is an Estimate 

• 3 -- Discharge affected by Dam Failure 
• 5 -- Discharge affected to unknown degree by Regulation or Diversion 

• 6 -- Discharge affected by Regulation or Diversion 

• 8 -- Discharge actually greater than indicated value 













































































































































I N THJ:. UNLT:.:iJ ..i1',-,'fot, ilIS"ltiCT t;l;UHT 
t'(li. Tlli:; .;131 tUGT 0.? !,(JRTH ,;1•.r.OT., 

NOR.1.'if,,.t::..,·; RH DlVJ.Sli.!1 

fl L ill 
9/lF/52 

) 
) 

,1VJL [iO. <!606 

- vs-

Phintiff, ) 
) 
) 
) 
) 
) 

l,,183.66 Acres or Land, More or 
Less , jn Mountrail , McK&nzie 
<;.nu Williams .:aunties, North lJfiko, ~ 

St:,tc of North D&kota, e al 

Dt- f cndunts , 

TO Tlfr .. iiON0tt .hLi;., 
1f~ lJNIT;•:iJ ..) ,> SJ'HI CT GuOrtr : 

) 
) 
) 
) 

iJt:CL T ;; 
OF 
TAKING 

I , ___ ..:Fr-=-=ank=:.....:Pc,:a:,.:c:,.:e"',.__,J,_:r,_,L.. _ ______ , .J<'CI¥te.1ry or the .;rmy of 

The UnHoo St.ates do hs,e by declare V t : 

1. (a) The lan:!s i'ereina ·ter des2r:bea arF! LaXen unde~ ~nc in uc~o•Y :.nee 

with thu ,Lt of on1,r,.,ss "P!)roved ~·,.,bnnry ?.6 , 19 .ll (46 Stat. 1•,,;l , 1,:) IJ . 

::.ec. 2SZa} u•·•~ acts suppl ementary ·ind =endLtory thereor , and under the 

;·urt.her 3.ut.horit.v of th, :\ct:; o•' :,on:;ress, apr,roved i,pril 21 , lffE (25 3tei,t. 

91,, .33 Li • • > • .. Sec. 591); March 1 , 191'? (JO :.Jt.·,t . 91.f , ' U. S(!c . 701) ; 

~ccn be r 22, 19tJ , (:Public Lau 53/. , !<' t h Conrrr<is:; , :;econd Jes:s.lon ) , ,.,1::;o :nder 

the Givil !<'unctio>1s "PfJroprintion ,, ct , 1952, approved. 0 ·tob,.r ;21, , 1?51 (l'ubl ic 

( b) ,he [,1Jb1i. c ;ses ,·or .•hich lam11 e1r ;.&ken 1.,.rc us follo·.is: The 

saLt Lands ,1r<s neccs:;:,.ry a::teit:o.te1y to provide ror f<'loo,1 Control i n the 

111s~ourl River Ja:iin anu :·or uses lncid,mt tht,~ctc. The ,;<1id lands ha ve oeen 

selected by r..o co,· tiG,1.;isiti2n by she Unit.,,a .,t:.t<::s fo•· ..ise in conr.e,;tion with 

O:cko~'-' , 1,n:1 tor such oth,,r ,.isus as may l.JA authorl.z,2d by "untress or by s",xec .tivc 

Crder . 

2 . f.ct,ailod ies2riptions o.' tt-.;• land., ,in;· taken nre s,,t forth in 

·ri 5 0ns of 

t.hc ~rune lr.nds les:;rlbcd in the complaint. in the c.boVI-.! cnt. ·tlect ,.; 1dJ .'.e . 

,;ubjcct to ~xistln; ,u:;e1:ent.· r'or public rm,tt:J Clnd hi ,ti\,mys , public utilititos , 

rail:-o,1cs anu plrX) lin--s dn<.l rcservjne, ho,,:ever, to i,hc owner of tr~ lar,d er 

t.hc o'-/ncr -:ir ::.i.ny int.er£~s::. there1!1 , 1nc1udlng +.h:· r-c pnrty lessoes , th~i r hnir·z . 



t10.nt 1 produt.:tion ttr,\. r~r,c·.,al of oil an1 ta;.:., upcn condi tl n , hat !,he oil r.1n<l ras 

anc subrner;;e tLH suit-, lant s p r:n!HW!i ly or in' er It ently in the con!:tr1 cti~n 

exploration or r:ievelopmr:nI, o' such right~ :,r:i,.11 l;e ih/oct ,o l'eJoral O!'." :;t9-Le 

lu,m -..,ith n,spect to pol lutian or' ;a tor:; of the n•scrvo:r, prov :e. further U·!>.t 

tho District t:ngineer , Corps of }~nr,ir.eer:;, Garriscn Jistrlct, or his •_.dy 

authorized representr,tlve 1,h1i.l I hf' rove in furthcr'l::ce o ch·' cxploruti:m 11nd/ur 

tc-nancos t.he.tc-to n0\.1 t)Xist.ine or to be erP'cted 0!' ccns tr,, c ,;d in 1~0;:r.c ct; on ·..;i th 

no'. to be of a ~,n ter · :1.l •iotr rmincu 'ocreu t<:l t'lo•. t \::le cebris. 

'.11.tt<le ,.. pc.rt here f o 

The u:·, 1;;:;t · ~1;, ted by r:ie Lis ju,~t 0c~r 1'!n:=::"- t 1 Jt1 for a:.il 1 1unrl.s, vi th all 

builr1ing-s a:l'J imr,rovcmontn ~hereon, anr., · 11 uppurtec1"rH:e!3 ther+oot, except i.here 

:o ,ihu t.:.~1.;.efi of' 

sab lands probably will be wit!lin any lind.1..s p,L';cribeI.J by 1 w c,a th,, pr·c-,to 

oo pn1u th~rc for. 

___ F_r_«_nk Pu ~e , ?r.! ___ - · ·· -' ..:cc:re.tary of the .~rmy, th,~ tl:e lf i, ' --·---
Juy of ___ .::J;.::u:.::l:.Yc.... ________ , A. LI. 1952, in the :::it;, of Washin1°ton, 

:.,istrict of Golumbin., 

(Signed) frank l'ace 1 Jt>9 
Secretury of the Army 



I,, 

SCB:ilXJLE•..1.• 

The land. ,,Met. 1s the subJect ,natter ot this U..clar i;.ti oo oi 'l"aJcinF a ~gr'"­

gatH 4,183, 66 acre• , more or lese,' situated in the .;ow:.tiee cf 1.0•.n..tn•U, 

McKenzie and '"1lliama, :State of iiorth :laltota. J,,ecr1pt io?:a of t h e la:ic.e te«en, 

together •1th tt.e r.ames of the pur!)Orted ou:era thereo:, a.nd e etat e,·1«-~t of t he 

•um• estimated to oe J111t compeneation ~r.erefor, are aa follo,- a: 

Til.ACT 1,0 . V-1920 ✓ 

An ielan.i l;ric~ in the :,11Baouri River conri11tiog of oarta of : Lot c , 
'1lUthwest quarter ot tb.e .Sout h flb•t quar-ter ( S'!,: !:£.) of .5e <ni or. 3:i in 
".'owship 153 Forth, Range 93 l·'est of the 5tn P. ; ., .:.ots 2 ar.d : , :·or ·h­
weet quarter of the ;iorth~eet -iuarter (:r· 't~:•,1), : ortheal't .i;.arter of 
the North...eet quarter (N4:ii'·'t ), Sout :.east tfJart er of the :Co ri :1,. e •t 
quarter (Sl!J,;l:1 '._-) of 5ection 4 in 'i'ownahip 152 :-'o r th, " a.-i~e q3 '"eat of 
the 5th ? , ;:, , flaid ialand containing 53.c8 f CT $s, !l\O:'e or , es ~ a:-:~ ~he 
plat thereof being on f ile in .-ici<end e Coun~y , :'ort h ,A1J<ota. 

lame of Purported Owner : 
AddreBB of Furported O· ner: 

Estimated Compensation: 

1'!lACT NC • ·- 2050 

3ta~e of :,or~h ."laiota 
!li&1arck , ,·orta riakot!l 

'i300.00 

...n island in the :~i seouri RiVer lying opposit e tilt> follo1,in€ 3ec •l.ons lr, 
ko1.U1trail Count;r: Sections 2 end ; in ro ~·nship l';'} :ortb , 1,a.'l;:;e 94 '.·el.'t 
of the 5th F. i'., and 56ction_a 27, 34 and 3'> in To1-ns:-.i p 154 North , ~an,;e 
94 11eat .Jf the 5th F / ., and lying o!)poeite the fdll.101'.'i r. g Sections in 
1-!cKende Count,-: Section 4 in To .. nehip 153 }'ort!l, ~~e 94 ·. eet of t he 
5th F. i • , and' Section 33 in To ~n11i:lip 15t.. North, '."AJ: ,,?e 3L ·•eat of the 5tl: 
F. ~. , eaid ialar,d containing 1111.15 ecree, More or lase, Md the p~ e t 
thereof bein~ on file in •'.ci<eozi e :::Oux:t;;, ilorth .J11ko t a . 

Name of Purported 01oner : 
.Add.ran of Purported O...uer: 

Eatimat ed Com9enaatioo: 

State o! V.orth :la.a:>ta 
:0111D1ardt, f ort h !Ja:.tota 

$1J,000.00 

>-2065 \) 

Farcel ••• - J,ii island lying in the iUHouri Ri ver cons isting cf D8.l'ts 
•. of: Lota J, 4 and 5, South.,.eat 'l,UAl'ter of the Sout,18aat qua::-ter ( 3'-;·S3: ) , 

Southwest q~ter (S~), of Section· 12, Lot 8, Last half of tne Sout t enet 
quarter (E;~) of Section 11. Fercel ''B" - _., 8lllflll i slM<' l:; i n~ in t::e 
M1asour1 Riv er conaieting of part af the liorth half of the Sout haaa~ 
quarter (lf½S»;) of Sectior. ll. All in To1r,nship 153 :~orth , Range 94 est 
of the 5th P . 1". Said i alanda containing 121. 30 acre s , r~ore '.Jr l e:is , end 
the plate thereof bei~g on fil e in f.lcKenzie '::ounty , ::or tt Je:~ote. 

Name of Purported Chlner: 
Addreaa of hlrported Owner; 

!.aUmated i):)mpGa.at1on: 

State of 1:ort.h }akotll 
?i sr.:arck, :'orth "!)e.~t<' 

~25.00 

SCHEDlJtE "A" 



'ra.ACT :l!O, X-2180 

An i • land lying in the Uuouri River consis t 1:ig of partg of: Sou~h ePa t 
quarter ( $Bt) of Section 25 in '!'own shi p 154 ~orth , F.ange 95 •:est , Lot 5 
ot Section 28, Southeast quarter (SJ¼), Sout hwest quarter ( s1'1i- ) or Section 
~ . Southeaat quarter (Sl)i). Southwest qU&l'ter (Slit), Lota 4, 5 and 6 ot 
Sec~io.u JO. lori.b-t pa:rter (lf'!I.J ), •orthMa\ qu.rt• (~). Lot 5 ot 
S.OUOll 31, iorttnieat quarter (NWt), Portheaet quarter (lilt) ot Sect1011 
32, !lorthwet quarter {NVt) or Section JJ ln 'n:>wabil! 154 lforth, Range 
91! Weet of the 5th ? . ,:. Said !eland cont&ini11& 521. ED acrH, mor• or 
leu, and the plat thereof being on file in Movntrail Count,Y. rorth 
Dakota. 

Name ot ?urparted Owner : 
Addreu of Purported. Owner : 

E• t 1mated Compen•t1on: 

TP.AC'l' !iC. !-2250 

State of North Dakota 
.Bi !'ll!l&r clc, Rorth Jakota 

t;J ,000.00 

An i sland l.YiC€ 111 the ,:i ssouri J",.iver co:isisti!l6 ?f --:,arts of: Loh b , 
7, and 8, ,:ortheast qUArter of the Soutr.east quer;,.,- (l:Jt'::C:!l'4 ) , 3outh­
i,est quarter of ~he Southe.:1st (lUArt er U:i'~S4 ), :'.:i 'th.,,est ,.·.iart~r of 
the Southvee t quarter (fW'4 Sl•:i ), 38.st 0£',lf of tnE> :inut'l.west q•.iarter 
{EJt51of:i ) o! Section 27 , Lo_t-, f. , 7 and 8, iior tl-. b.alf of the 3out:ieast 
quar t er (N½Slif), Sout ;1ent quarter of t e Sout:-,e1.J,;t o_l;arter ( Sli¢S.El:-) , 
North half of the South.~rt ~uarter (J¼SW,) of 5~~tiou 28. All in 
l'owni!hip 154 rorth, Ran.;,; ;;6 ·:eat of tr,e 5t:: ;:_:.·. ';;\id ieland con~dning 
188'. f.6 acres, more or len, and the plat tr.ereof ·uel~' O!l fil e in 
iic.Kenzie County, Horth DR.::cta. 

Nf!Jlle of .furported 01,uer : 
Address of Purported Ovner1 

Eatimate,1 C0111pen eation ; 

S~ate of :·r.rth I:'s.kota 
.91 ~arc11: , ;-:orth :i:lelco~a 

Lota l , 2 and 3, ·.:eat half ( \~) . Southwest 'l,UaX'ter of the :;ort neaat 
quarter (s:,-i-N:'!la- ) , ~·eat half of t be Sou t heas t quart fll" (~S!Ji), South­
east. quart'er of the Sout heast quarter (SlltS]);;), of Section 36 i n 
To 1onahip 154 liorth, Ran!t• 9€. 'lest of the 5th P.I'., pl•u accreti ons, 
eitsiate ln >!cKan1ie Count 1 , r.orth .'.lalcota, conta:lnir.g 8'55.44 seres, 
more or l es1. 

Name o! Purported Owner: 
Add.res• ot Purpor ted Owner: 

Esti mat ed Compensati on : 

'l'RACT 110 , Z--2313 

State of .ior th '.)alcota 
.!lis:narck, !TortL Daitota 

,1;9,sno. 00 

Southwest quarter o! the Southeast quarter ( S.-,.SE·,) , .:0.s t half of tha 
Soutr. west quarter ( ~SW:) of :"ection lt> in To,,n~hl p 154 :·orth , :: all4!>• 
97 , ·eat of t he 5th ? . -~ , situate i n •.J1lliama County, 'l'ortt ::JO.:Co ta , 
contain ing 120.00 acres, more or leas. 

N'ame of Purported Owner : 
Address of Purported Owner: 

tat imated Compensa t i on : 

TIUCT ~0 . i,.. 2}20 

State of North .1)akote. 
Bismarc,c, forth Je..~ota 

.£1,200. 00 

That por t ion of an 1 slMd lying in tJ;e ;11 ssouri iii ver consis~in& of l'!'rte 
of : Lots 5, 4 and J , ;'orth half of the Southea st qll8rter 0~ 53:;) 
Southeast quar ter of the ~orthea s t quarter (SSJNE; ) of ~ection 30 , 
South....ast quart er of t he ivorthveet quart er ( SW.1" ·:.), ~ort hwest 'luart<"r 
of the Southwest q,uar ter ( N',"¼SW. ) of Sect ion 29 i n Toi,;n s hi p 151, ··0rtn, 
Range 97 West of the 5th i? . 1.;. Said island containing 7£.go ecres , 
more or leas, and the plat thereof being on file in "'i ll i aros Ccu..,t;r, 
::orth Dakota. 

1'ame of Purported Owner : 
Address of r urported 0ll'!ler: 

~s~ imated Compensation: 

State ':If Fort, ,,,,,. 
-;., .. i S:~&r c1 . • ·•or., 

t:. . 0 



·. 

TRACT NO. Z-2324 C 

'l'hat port1011 ot an hland l71n,; 111 the Mi eeouri Rher conPhtlng of 
parta ot : Yen halt of the ?'. orthea• t quarter ( 11½!.'Et), Ee.et halt ot 
the lforth,,e • t quarter (~i"'t), Southwe• t quarter ot the l'orthwe• t 
quarter (Svtlilrt), !forth half ot the Southwe•~ quarter (N½S~), Soutb­
-.est quarter ot the Southwe8' quarter ( 5\1.tswt) of 3ect1on 3b 1n Township 
154 North, JI.an«• 98 Weat of the 5th?. !!. Said isllllld containing 91.20 

· acre• , more or le••, ar.d. the plat thereof being on file in :,'111111111• 
Count7, Worth Dakota. 

!fame of Purported. Ower: 
Ad.dress of Purported Owner : 

Es timated Compensation: 

TRACT !!C . Z-2331 

Stat e of North ~akota 
Bi emar c.'<, !:orth ~alcota 

$500.00 

Lots 3. 4 and 6, the Southeast quarter of the Sout r. ea s t quarter ('5:4SE_) 
and t hose por tion a of the :-orthea• t quarter of the Sout healft quarter 
lctJt-SEt ) e!ld of t he Southwest quartar of the So'.l t t ,.a .. ~ quar~er (~ '.+_ S3-.) 
l:,iug south and eaat of the i41asour1 ?.1 ver , all b ~~ ct ion 3£, '!'01,nsl~i p 
154 forth , Range 98 (es t of tne 5th P . .. , situat e h --c ;:en de ';aunty , 
:1orth Dako ta, contain ing 153.64 acre • , more or l<':i<!'. 

Nllllle of Purported Owner : 
Address of Purported Owner : 

: et i~ated Cocpensat ion: 

State ,. :'orth Dc.kota 
.81 s::;arck . ro!'th ;;a:co t a 

$i ,6oo.oo 

?arcel "A" - Th.<i.t J>Ort~cn -::,l th e South hAl.f of the roi-t!west '.\..iar ter 
($¼NW,) of Section 2; lyille:, South and ...:aet of ~he i,i s eo•ll' i "1 ver. 
farcel "B" - That oor ti->n c,f the itorthwest quarte, of t he ·ortheas t 
quarter ( Nt7NJ.:t ) of Se ction 27 lying South and · a st of ~he "i s ~ouri 
River. All in '1'01-'?lehip l'jU !·:orth, Range 97 '.'eat of t !-.e 5th PJ . , 
• ituate in Mclenale County, tlorth Dakota, co~taining :U. 39 aeres, 
illOre or lea• • 

Name ot Purported O1o11er1: O. F. •·.rarren and ': '.1011a.a 
•: • . Leach 

AddreH of Purported Olll!ler• : 619 South ·rarren, 'i.';l sa, 
Oklahom6 

Estimated Compensation : $}00. 00 

TRACT l.O. Z-2382 L 

.. ...rtheaet quarter (JT:Zi), llor thweat quarter (t' '.-/t) of Secti on 36 in To-..nshi p 
154 rorth, Range 97 1-'e• t of the 5th P. i.;. , situate i n :<ic i<end e l'--0ur,ty, 
!forth ::lalcota, containing ~20.00 acre• • more or l ess . 

Name of Purpor ted Owner: 
Nl.dre• a of Fur oorted Owner : 

Es t imated Compensation : 

Sta te of ·orth ;)alr..ota 
Bi smarck, ?iorth Oakota 

~3,2C0.00 

TRACT ~:o. AJ!.-2403 , 

;eet half of the Southwest quarter (iJtSlft}. Lot s 5 and 6 of Sec tion 2 
1n Township 153 ~or\h, Range 98 \'eat of the 5th f . • • • plue accretions , 
• itu.ate in Villi•• County, North ::lakota, containi ~ 176. 6o acrea , :nore 
or leas . 

ll11111e ot Furpor ted Owner: 
Address of Purported Owner : 

Estimated Co mpensation : 

:unton "rench 
::opping , fo r th Da~o ta 

n,, 000.00 



,: 

TRACT NO. AA.-2417 - . 
Sou\hM• t quarter of the Southea• t quarter (SE,tSE~· ) of Section 19, 
South half of the Southweet quarter (~Sll't), Sortheaat quarter of t he 
Southve• t quarter (iJJtSWf j of Section 20 in Towr.sbip 153 ~orth, Renge 
98 ''est of the 5t h P. :I:., et tu.ate in William, County , ::orth ')akota, 
containi ng 160. 00 acre•, more or leea. 

••e of ?urported. Cwnor s : 

.ldd.reu of Purported Owner s : 

i:eti!D& t ed Compeo ea ti on: 

]. C, Lur.datl"om Bild 1'r81lk C. 
Lund1tr0111 
\J1111 ston, r orth Dakota 

$6 ,300. 00 

'?RACT NO. AA-2418 _ o 

Northveat quar t er (Nlft) , Northwest quarter o} tho Sout hveet quarter 
(ll'-':tSvt ) ot Section 29 in l'o...n ahi:p 153 North, Range 98 : ·est of the 5th F. ;, , 
d tuate in 11111181111 County, liorth Dakota, con t aini ng 200, 1); acres, ... ore or 
len. 

N•e of Purpo r ted 0111Dor : ..:.ea .P.. :1ei l.:'OClc: 

A44rese of Purporte d Owner : ;·111l1&' r. .. , :;o!'th Ako ta 

Est1Jllated .Compensation: 

The groas sum eet imated tn lie Just oompenee.tion for the l an t\e hereby 
taken is • . • • . . . . . ..••.•. . • $62,575.00. 





































































From: Joshua A. Swanson
To: Kadrmas, Bethany R.
Subject: Swanson comments Wenck Report
Date: Tuesday, June 26, 2018 10:24:25 AM

CAUTION: This email originated from an outside source. Do not click links or open attachments
unless you know they are safe.

Bethany,

Please find attached a copy of my testimony from this morning’s hearing. I have several oil
and gas leases for the Jay Thomas Family that I’ll send you later today. I mistakenly omitted
those from what I gave you at the hearing. Any questions please let me know. Thanks,

Josh  

Sent from my iPhone

Begin forwarded message:

From: "Joshua A. Swanson" <jswanson@vogellaw.com>
Date: June 25, 2018 at 10:58:01 PM CDT
To: Joshua Swanson <joshua.a.swanson@gmail.com>
Subject: Automatic reply: JAS comments Wenck Report

I will be out of the office for a hearing the afternoon of Monday June 25 and
Tuesday June 26.  I will be checking my e-mail periodically and responding when
able. If this is an emergency, please contact my assistant, Karen Haugen, at
701.237.6983.  Thanks, and have a great day!
 
Josh
 

This message has been scanned for malware by Websense. www.websense.com

mailto:brkadrmas@nd.gov
mailto:jswanson@vogellaw.com
mailto:joshua.a.swanson@gmail.com
http://www.websense.com/


From: Joshua A. Swanson
To: Kadrmas, Bethany R.
Subject: Swanson Testimony WenckReport.docx
Date: Tuesday, June 26, 2018 10:26:29 AM
Attachments: WenckReport.docx

ATT00001.txt

***** CAUTION:  This email originated from an outside source.  Do not click links or open attachments unless you
know they are safe. *****

Sorry, I don’t think I sent this with my last email.

Josh

This message has been scanned for malware by Websense. www.websense.com

mailto:brkadrmas@nd.gov

Joshua Swanson Comments on Wenck Survey

June 26, 2018



** introduction – who I’m representing: Wilkinsons, EEE Minerals, Ed Lynch, Suzanne Vohs, Zoe Koeller, Cynthia Brunk and Patrick Mendenhall, Greenstar Resources Operating, and the Jay Thomas Family Trust, which includes LaRae Thomas, Donna Sneva, Virginia Rindahl, Carol Kay Moen, and William Thomas. 





** Introduce exhibits for Thomas family – aerial maps verifying the Thomas’s claims that the property was used for agricultural purposes before Garrison Dam, condemnation order from US District Court, and segment map from Corps of Engineers identifying the Property in the condemnation order that was acquired by the federal government for the Garrison project, and oil and gas leases.





** thank Wenck for their work, we can appreciate the work they have done while still calling into question parts of the report – particularly when certain parts open the report and its adoption to constitutional jeopardy.  



** Where the Wenck report follows the Segment Maps used by the USACE to acquire property for the Garrison project, the Wenck report stands pat against constitutional infirmity and challenge.  





** Respectfully, however, there is a flaw in the Wenck Report.  If unaddressed, this flaw invites litigation, and there will be litigation.  There is a constitutional defect in the report.  





** Despite the clear and unambiguous decision from the North Dakota Supreme Court in the Wilkinson case, the report sanctions the unconstitutional taking of 10,402 mineral acres – acres that were reserved in private mineral owners when the United States acquired the property in question for the Garrison project in the 1950s.  





** This includes mineral acres belonging to the Thomas family that were reserved in them through a condemnation order issued by the United States District Court for the District of North Dakota in 1958 – an Order that the Wenck report cannot modify with its declaration that based on more current aerial information, now somehow belongs to the State of North Dakota despite the fact the federal court’s order provides that the United States owns this land subject only to the oil and gas interests being reserved in the Thomas’s predecessors.  





** I’ve read through the nearly 1,500 pages of public comments submitted to this body, and the situation of the Thomas family is not unique.  Others are telling this body, STOP!!!, think this through, and get it right.  





** In the 223 pages of Wenck’s report, nowhere do they address this clear violation of the United States Constitution’s Fifth Amendment and Article I, § 16 of the North Dakota Constitution that declares private property shall not be taken for public use without just compensation.  





** If this body goes along with Wenck’s recommendation and transfers the oil and gas rights under those 10,402 acres that the United States acquired for the Garrison project based on the USACE’s original survey and Segment Maps, YOU are sanctioning an unconstitutional taking – and are walking us right into more litigation.  





** There is but a single reference to the Wilkinson decision, and that reference INEXPLICABLY MAKES NO MENTION OF THE MOST CRITICAL COMPONENT ON THE ENTIRE DECISION. 





** The Supreme Court has decided this issue, the State cannot claim these 10,402 acres without there being an unconstitutional taking of the like we saw in the Wilkinson decision.  The State cannot claim any mineral acres that were reserved in private landowners when the US acquired the property via deed or condemnation for the Garrison project.  





** I direct your attention to ¶¶ 22 – 25 of the Wilkinson decision     



[bookmark: P22][¶22] The Fifth Amendment of the United States Constitution declares private property shall not "be taken for public use, without just compensation." U.S. Const. Amend. V. Article I, § 16 of the North Dakota Constitution also declares that "[p]rivate property shall not be taken or damaged for public use without just compensation having been first made to, or paid into court for the owner . . . ." 

[¶24]	If the district court determines the State owns the minerals, the plaintiffs will be deprived of the mineral interests. The federal government compensated the plaintiffs for the surface property, but the plaintiffs have not been compensated for the mineral interests. The plaintiffs are entitled to compensation if the government's actions result in a "taking" of the mineral interests. See Arkansas Game & Fish Comm'n v. United States, 568 U.S. 23, 31-34 (2012) (stating permanent physical occupation of property authorized by government is a taking, and government-induced flooding can constitute a taking); Tarrant Reg'l Water Dist. v. Gragg, 43 S.W.3d 609, 620-21 (Tex. Ct. App. 2001) (holding flooding of property will be considered a taking if the flooding after the construction of a reservoir was greater than it previously had been).

[bookmark: P25][¶25] The district court erred in determining there was no taking because the plaintiffs leased the minerals during the period before the State claimed ownership of the mineral interests. 

** United States Court of Claims, Cotton Land Co. v. United States (1948)  “As we have said, the Government built its public improvement [a damn and resulting reservoir]. The plaintiffs lost their land. The loss resulted from the improvement. We hold that the plaintiffs are entitled, under the Constitution, to be compensated.”  

** More recently, in 2012, the SCOTUS held in Arkansas Game & Fish Com’n v. United States, that: “When the government physically takes possession of an interest in property for some public purpose, it has a categorical duty to compensate the former owner.”  THIS IS THE BEDROCK PROTECTION OF THE FIFTH AMENDMENT PROTECTIONS FROM GOV’T INTRUSION ONTO OUR PRIVATE PROPERTY.  It is in the Bill of Rights – that most sacrosanct list of guarantees to our liberties and freedoms deserving of the highest protection under our Constitution.  

** That is precisely the situation with any acres the State attempts to claim that were reserved in private minerals when the US acquired the property for the Garrison Project.





** Likewise, the March 2016 Report from the United States Department of Interior, Bureau of Land Management – provided as an exhibit to the Wilkinson, Lynch and Greenstar Resources letters – the United States has already rejected the State’s attempt to redraw the OHWM line as the Wenck report does.  





** Redrawing the OHWM in a manner that differs from the OHWM shown in the Segment Maps is NO DIFFERENT than Bartlett & West’s prior survey.  Read this report.  Then read it again.  Read the Wilkinson decision.  Think this through.  Don’t make the same mistake a second time – this question was decided in Wilkinson.  





** First page of the United States Report – the State of North Dakota has already argued to the US BLM that, “The Army Corps of Engineers (COE) Acquisition Segment Maps upon which the Supplemental Plats are based, are not an accurate reflection of the OHWM.”  Last sentence of second page presents the issue: “In this case we concern ourselves with the location of the OHWM prior to the artificial rising of the Missouri River to form Lake Sakakawea. To resolve your protest, we will address locating the line of OHWM, both legally and factually.”



** THE STATE OF ND LOST THAT ARGUMENT –WILL THE STATE NOW ATTEMPT TO RELITIGATE THAT SAME QUESTION ALREADY DECIDED ONLY TWO YEARS AFTER THE FACT?  



** The United States has said the Segment Maps are the most accurate reflection of the OHWM.  Quote comment letters at page 2.    





The State cannot modify the Segment Maps and change ownership of minerals that were reserved in private mineral owners – via warrant deed or condemnation order – when the US acquired the property for the Garrison Project.  That issue was decided in Wilkinson.  If the State does so, open the checkbook because, as the Supreme Court held in ¶ 24, the mineral owners will be entitled to compensation as a matter of law under the Fifth Amendment of the US Constitution and Art. I, § 16 of the ND Constitution.



[bookmark: _GoBack]** Fortunately – WE have the opportunity to get this right.  THIS CAN BE REFECTIFIED BEFORE ANY ADDITIONAL LAWSUITS ARE FILED.  If this body adopts the Wenck report as is, you are ensuring litigation as sure as the waves rolling across the surface of Lake Sakakawea.  
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Sent from my iPhone



Joshua Swanson Comments on Wenck Survey 
June 26, 2018 
 
** introduction – who I’m representing: Wilkinsons, EEE Minerals, Ed Lynch, Suzanne Vohs, Zoe 
Koeller,  Cynthia  Brunk  and  Patrick Mendenhall, Greenstar Resources Operating,  and  the  Jay 
Thomas Family Trust, which  includes LaRae Thomas, Donna Sneva, Virginia Rindahl, Carol Kay 
Moen, and William Thomas.  
 
 
**  Introduce exhibits  for Thomas  family – aerial maps verifying  the Thomas’s claims  that  the 
property was used for agricultural purposes before Garrison Dam, condemnation order from US 
District  Court,  and  segment  map  from  Corps  of  Engineers  identifying  the  Property  in  the 
condemnation order that was acquired by the federal government for the Garrison project, and 
oil and gas leases. 
 
 
** thank Wenck for their work, we can appreciate the work they have done while still calling 
into  question  parts  of  the  report  –  particularly when  certain  parts  open  the  report  and  its 
adoption to constitutional jeopardy.   
 
** Where the Wenck report follows the Segment Maps used by the USACE to acquire property 
for  the  Garrison  project,  the Wenck  report  stands  pat  against  constitutional  infirmity  and 
challenge.   
 
 
** Respectfully, however, there is a flaw in the Wenck Report.  If unaddressed, this flaw invites 
litigation, and there will be litigation.  There is a constitutional defect in the report.   
 
 
** Despite the clear and unambiguous decision  from the North Dakota Supreme Court  in the 
Wilkinson case, the report sanctions the unconstitutional taking of 10,402 mineral acres – acres 
that were reserved in private mineral owners when the United States acquired the property in 
question for the Garrison project in the 1950s.   
 
 
**  This  includes mineral  acres  belonging  to  the  Thomas  family  that were  reserved  in  them 
through  a  condemnation  order  issued  by  the United  States District  Court  for  the District  of 
North Dakota in 1958 – an Order that the Wenck report cannot modify with its declaration that 
based on more current aerial information, now somehow belongs to the State of North Dakota 
despite the fact the federal court’s order provides that the United States owns this land subject 
only to the oil and gas interests being reserved in the Thomas’s predecessors.   
 
 



** I’ve read through the nearly 1,500 pages of public comments submitted to this body, and the 
situation of the Thomas  family  is not unique.   Others are telling this body, STOP!!!, think this 
through, and get it right.   
 
 
**  In  the  223 pages of Wenck’s  report, nowhere do  they  address  this  clear  violation of  the 
United  States  Constitution’s  Fifth  Amendment  and  Article  I,  §  16  of  the  North  Dakota 
Constitution  that  declares  private  property  shall  not  be  taken  for  public  use  without  just 
compensation.   
 
 
**  If this body goes along with Wenck’s recommendation and transfers the oil and gas rights 
under those 10,402 acres that the United States acquired for the Garrison project based on the 
USACE’s original survey and Segment Maps, YOU are sanctioning an unconstitutional taking – 
and are walking us right into more litigation.   
 
 
** There  is but a single reference to the Wilkinson decision, and that reference INEXPLICABLY 
MAKES NO MENTION OF THE MOST CRITICAL COMPONENT ON THE ENTIRE DECISION.  
 
 
**  The  Supreme  Court  has  decided  this  issue,  the  State  cannot  claim  these  10,402  acres 
without  there being an unconstitutional  taking of  the  like we  saw  in  the Wilkinson decision.  
The State cannot claim any mineral acres that were reserved  in private  landowners when the 
US acquired the property via deed or condemnation for the Garrison project.   
 
 
** I direct your attention to ¶¶ 22 – 25 of the Wilkinson decision      
 

[¶22] The Fifth Amendment of the United States Constitution declares private 
property shall not "be taken for public use, without just compensation." U.S. 
Const. Amend. V. Article I, § 16 of the North Dakota Constitution also declares 
that "[p]rivate property shall not be taken or damaged for public use without 
just compensation having been first made to, or paid into court for the owner . . 
. ."  

[¶24] If the district court determines the State owns the minerals, the plaintiffs 
will be deprived of the mineral interests. The federal government compensated 
the plaintiffs for the surface property, but the plaintiffs have not been 
compensated for the mineral interests. The plaintiffs are entitled to 
compensation if the government's actions result in a "taking" of the mineral 
interests. See Arkansas Game & Fish Comm'n v. United States, 568 U.S. 23, 
31-34 (2012) (stating permanent physical occupation of property authorized by 



government is a taking, and government-induced flooding can constitute a 
taking); Tarrant Reg'l Water Dist. v. Gragg, 43 S.W.3d 609, 620-21 (Tex. Ct. 
App. 2001) (holding flooding of property will be considered a taking if the 
flooding after the construction of a reservoir was greater than it previously had 
been). 

[¶25] The district court erred in determining there was no taking because the 
plaintiffs leased the minerals during the period before the State claimed 
ownership of the mineral interests.  

** United States Court of Claims, Cotton Land Co. v. United States (1948)  “As we 
have said, the Government built its public improvement [a damn and resulting 
reservoir]. The plaintiffs lost their land. The loss resulted from the improvement. We 
hold that the plaintiffs are entitled, under the Constitution, to be compensated.”   

** More recently, in 2012, the SCOTUS held in Arkansas Game & Fish Com’n v. 
United States, that: “When the government physically takes possession of an interest 
in property for some public purpose, it has a categorical duty to compensate the 
former owner.”  THIS IS THE BEDROCK PROTECTION OF THE FIFTH 
AMENDMENT PROTECTIONS FROM GOV’T INTRUSION ONTO OUR 
PRIVATE PROPERTY.  It is in the Bill of Rights – that most sacrosanct list of 
guarantees to our liberties and freedoms deserving of the highest protection under our 
Constitution.   

** That is precisely the situation with any acres the State attempts to claim that were reserved 
in private minerals when the US acquired the property for the Garrison Project. 
 
 
** Likewise, the March 2016 Report from the United States Department of Interior, Bureau of 
Land Management – provided as an exhibit  to  the Wilkinson, Lynch and Greenstar Resources 
letters – the United States has already rejected the State’s attempt to redraw the OHWM  line 
as the Wenck report does.   
 
 
**  Redrawing  the OHWM  in  a manner  that  differs  from  the OHWM  shown  in  the  Segment 
Maps  is NO DIFFERENT  than Bartlett & West’s prior  survey.   Read  this  report.   Then  read  it 
again.    Read  the Wilkinson  decision.    Think  this  through.    Don’t make  the  same mistake  a 
second time – this question was decided in Wilkinson.   
 
 
** First page of the United States Report – the State of North Dakota has already argued to the 
US BLM that, “The Army Corps of Engineers (COE) Acquisition Segment Maps upon which the 
Supplemental Plats are based, are not an accurate reflection of the OHWM.”  Last sentence of 



second page presents  the  issue:  “In  this  case we  concern ourselves with  the  location of  the 
OHWM prior  to  the artificial  rising of  the Missouri River  to  form Lake Sakakawea. To  resolve 
your protest, we will address locating the line of OHWM, both legally and factually.” 
 

**  THE  STATE  OF  ND  LOST  THAT  ARGUMENT  –WILL  THE  STATE  NOW  ATTEMPT  TO 
RELITIGATE  THAT  SAME QUESTION  ALREADY  DECIDED ONLY  TWO  YEARS  AFTER  THE 
FACT?   

 
** The United States has said the Segment Maps are the most accurate reflection of the 
OHWM.  Quote comment letters at page 2.     

 
 
The  State  cannot modify  the  Segment Maps  and  change  ownership  of minerals  that were 
reserved  in private mineral owners – via warrant deed or condemnation order – when the US 
acquired  the property  for  the Garrison Project.   That  issue was decided  in Wilkinson.    If  the 
State does so, open  the checkbook because, as  the Supreme Court held  in ¶ 24,  the mineral 
owners will be entitled to compensation as a matter of law under the Fifth Amendment of the 
US Constitution and Art. I, § 16 of the ND Constitution. 
 

** Fortunately – WE have the opportunity to get this right.  THIS CAN BE REFECTIFIED 
BEFORE  ANY  ADDITIONAL  LAWSUITS  ARE  FILED.    If  this  body  adopts  the Wenck 
report as is, you are ensuring litigation as sure as the waves rolling across the surface 
of Lake Sakakawea.   
 
 



From: Joshua A. Swanson
To: Kadrmas, Bethany R.
Subject: OHWM hearing -- docs to supplement testimony
Date: Wednesday, June 27, 2018 8:15:49 AM
Attachments: VOGEL-#3312795-v1-Jay_Thomas_Family_-_Lease_2.PDF

VOGEL-#3312792-v1-Jay_V_Thomas_Family_Oil__&_Gas_Leases_1.PDF

CAUTION: This email originated from an outside source. Do not click links or open attachments
unless you know they are safe.

Bethany,

Good morning.  Please find attached two PDFs of oil and gas leases to supplement the
testimony I provided for the Jay V. Thomas Family, which includes the following individuals
who submitted comment letters to the State: (1) LaRae Thomas; (2) Donna Sneva; (3) Virginia
Rindahl; and (4) Carol Kay Moen. 
 
I provided several exhibits for them after my testimony yesterday, including aerial maps of
their property showing it was used for agricultural purposes as stated in their comment letters
prior to the closure of Garrison Dam, the condemnation order from the United States District
Court, and the Segment Map for their property done by the United States Army Corps of
Engineers. 
 
If you have any questions, please let me know.  Thanks,
 

Joshua A. Swanson | Attorney  
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