
BEFORE THE INDUSTRIAL COMMISSION 

OF THE STATE OF NORTH DAKOTA 

CASE NO. 30873 
ORDER NO. 33533 

IN THE MATTER OF A HEARING CALLED 
ON A MOTION OF THE COMMISSION TO 
CONSIDER THE APPLICATION OF 
SUMMIT CARBON STORAGE #2, LLC 
REQUESTING CONSIDERATION FOR THE 
GEOLOGIC STORAGE OF CARBON 
DIOXIDE IN THE BROOM CREEK 
FORMATION FROM THE MIDWEST 
CARBON EXPRESS PIPELINE IN THE 
STORAGE FACILITY LOCATED IN 
SECTIONS 27, 28, 29, 32, 33, 34, AND 35, 
TOWNSHIP 143 NORTH, RANGE 88 WEST, 
SECTIONS 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, AND 36, 
TOWNSHIP 142 NORTH, RANGE 88 WEST, 
SECTIONS 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 
AND 31, TOWNSHIP 142 NORTH, RANGE 87 
WEST, AND SECTIONS 1, 2, AND 3, 
TOWNSHIP 141 NORTH, RANGE 88 WEST, 
MERCER AND OLIVER COUNTIES, ND 
PURSUANT TO NORTH DAKOTA 
ADMINISTRATIVE CODE CHAPTER 43-05-
01.  

  

  
ORDER OF THE COMMISSION 

 
PROCEDURAL HISTORY: 
 
 (1) This cause came on for hearing at 9:00 a.m. on the 11th of June, 2024. The hearing ran 
June 11 through June 13, 2024.  
 
 (2) Summit Carbon Storage #2, LLC (SCS #2) made application to the Commission for an 
order requesting consideration for the geologic storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express Pipeline (MCE Pipeline) in the storage facility 
located in Sections 27, 28, 29, 32, 33, 34, and 35, Township 143 North, Range 88 West; Sections 
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 
30, 32, 33, 34, 35, and 36, Township 142 North, Range 88 West; Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, Range 87 West; and Sections 1, 2, and 3, Township 141 



Case No. 30873 
Order No. 33533 

(2) 

North, Range 88 West, Mercer and Oliver Counties, North Dakota, pursuant to North Dakota 
Administrative Code (NDAC) Chapter 43-05-01. 
  
 (3) SCS #2 submitted an application for a Storage Facility Permit and attachments pursuant 
to NDAC Section 43-05-01-05 and all other provisions of NDAC Chapter 43-05-01 as necessary. 
 
 (4) Case Nos. 30873, 30869, 30870, 30871, 30872, 30874, 30875, 30876, 30877, 30878, 
30879, and 30880 were combined for the purposes of hearing.   
 
 (5) Case No. 30869, also heard on the June 11, 2024 docket, is an application by Summit 
Carbon Storage #1, LLC (SCS #1) for an order requesting consideration for the geologic storage 
of carbon dioxide in the Broom Creek Formation from the MCE Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, Township 142 North, Range 87 West; Sections 1, 11, 12, 
13, 14, 15, 22, 23, 24, 25, 26, 35, and 36, Township 141 North, Range 88 West; Sections 2, 3, 4, 
5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 
35, Township 141 North, Range 87 West; Sections 1, 2, 3, and 12, Township 140 North, Range 
88 West; and Sections 4, 5, 6, and 7, Township 140 North, Range 87 West, Mercer, Morton, and 
Oliver Counties, North Dakota, pursuant to NDAC Chapter 43-05-01. 
 
 (6) Case No. 30870, also heard on the June 11, 2024 docket, is a motion of the Commission 
to consider the amalgamation of storage reservoir pore space, pursuant to a Storage Agreement by 
SCS #1 for use of pore space falling within portions of Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West; Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36, Township 141 
North, Range 88 West; Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township 141 North, Range 87 West; Sections 1, 2, 
3, and 12, Township 140 North, Range 88 West; and Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver Counties, North Dakota, in the Broom Creek 
Formation, and to determine it has been signed, ratified, or approved by owners of interest owning 
at least sixty percent of the pore space interest within said lands, pursuant to North Dakota Century 
Code (NDCC) Section 38-22-10. 
 
 (7) Case No. 30871, also heard on the June 11, 2024 docket, is a motion of the Commission 
to determine the amount of financial responsibility required of SCS #1 for the geologic storage of 
carbon dioxide from the MCE Pipeline in the storage facility located in Sections 31, 32, 33, and 
34, Township 142 North, Range 87 West; Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 
36, Township 141 North, Range 88 West; Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 
19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township 141 North, Range 87 
West; Sections 1, 2, 3, and 12, Township 140 North, Range 88 West; and Sections 4, 5, 6, and 7, 
Township 140 North, Range 87 West, Mercer, Morton, and Oliver Counties, North Dakota, in the 
Broom Creek Formation, pursuant to NDAC Section 43-05-01-09.1. 
 
 (8) Case No. 30872, also heard on the June 11, 2024 docket, is a motion of the Commission 
to consider establishing the field and pool limits for lands located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West; Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 
36, Township 141 North, Range 88 West; Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 
19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township 141 North, Range 87 
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West; Sections 1, 2, 3, and 12, Township 140 North, Range 88 West; and Sections 4, 5, 6, and 7, 
Township 140 North, Range 87 West, Mercer, Morton, and Oliver Counties, North Dakota, subject 
to the application of SCS #1 for the geologic storage of carbon dioxide in the Broom Creek 
Formation, and enact such special field rules as may be necessary. 
 
 (9) Case No. 30874, also heard on the June 11, 2024 docket, is a motion of the Commission 
to consider the amalgamation of storage reservoir pore space, pursuant to a Storage Agreement by 
SCS #2 for use of pore space falling within portions of Sections 27, 28, 29, 32, 33, 34, and 35, 
Township 143 North, Range 88 West; Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, Township 142 North, 
Range 88 West; Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142 North, Range 87 
West; and Sections 1, 2, and 3, Township 141 North, Range 88 West, Mercer and Oliver Counties, 
North Dakota, in the Broom Creek Formation, and to determine it has been signed, ratified, or 
approved by owners of interest owning at least sixty percent of the pore space interest within said 
lands, pursuant to NDCC Section 38-22-10. 
 
 (10) Case No. 30875, also heard on the June 11, 2024 docket, is a motion of the Commission 
to determine the amount of financial responsibility required of SCS #2 for the geologic storage of 
carbon dioxide from the MCE Pipeline in the storage facility located in Sections 27, 28, 29, 32, 
33, 34, and 35, Township 143 North, Range 88 West; Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, Township 
142 North, Range 88 West; Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142 North, 
Range 87 West; and Sections 1, 2, and 3, Township 141 North, Range 88 West, Mercer and Oliver 
Counties, North Dakota, in the Broom Creek Formation, pursuant to NDAC Section 
43-05-01-09.1. 
 
 (11) Case No. 30876, also heard on the June 11, 2024 docket, is a motion of the Commission 
to consider establishing the field and pool limits for lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 West; Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, Township 
142 North, Range 88 West; Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142 North, 
Range 87 West; and Sections 1, 2, and 3, Township 141 North, Range 88 West, Mercer and Oliver 
Counties, North Dakota, subject to the application of SCS #2 for the geologic storage of carbon 
dioxide in the Broom Creek Formation, and enact such special field rules as may be necessary. 
 
 (12) Case No. 30877, also heard on the June 11, 2024 docket, is an application by Summit 
Carbon Storage #3, LLC (SCS #3) for an order requesting consideration for the geologic storage 
of carbon dioxide in the Broom Creek Formation from the MCE Pipeline in the storage facility 
located in Section 36, Township 143 North, Range 87 West; Sections 19, 20, 21, 28, 29, 30, 31, 
32, 33, 34, 35, and 36, Township 143 North, Range 86 West; Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West; Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35, Township 142 North, 
Range 86 West; and Sections 6, 7, 17, 18, 19, and 20, Township 142 North, Range 85 West, Oliver 
County, North Dakota, pursuant to NDAC Chapter 43-05-01. 
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 (13) Case No. 30878, also heard on the June 11, 2024 docket, is a motion of the Commission 
to consider the amalgamation of storage reservoir pore space, pursuant to a Storage Agreement by 
SCS #3 for use of pore space falling within portions of Section 36, Township 143 North, Range 
87 West; Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36, Township 143 North, Range 
86 West; Sections 1, 2, 11, 12, 13, 14, and 24, Township 142 North, Range 87 West; Sections 1, 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 
32, 33, 34, and 35, Township 142 North, Range 86 West; and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver County, North Dakota, in the Broom Creek 
Formation, and to determine it has been signed, ratified, or approved by owners of interest owning 
at least sixty percent of the pore space interest within said lands, pursuant to NDCC Section 
38-22-10. 
 
 (14) Case No. 30879, also heard on the June 11, 2024 docket, is a motion of the Commission 
to determine the amount of financial responsibility required of SCS #3 for the geologic storage of 
carbon dioxide from the MCE Pipeline in the storage facility located in Section 36, Township 143 
North, Range 87 West; Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West; Sections 1, 2, 11, 12, 13, 14, and 24, Township 142 North, Range 87 West; 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 
28, 29, 30, 32, 33, 34, and 35, Township 142 North, Range 86 West; and Sections 6, 7, 17, 18, 19, 
and 20, Township 142 North, Range 85 West, Oliver County, North Dakota, in the Broom Creek 
Formation, pursuant to NDAC Section 43-05-01-09.1. 
 
 (15) Case No. 30880, also heard on the June 11, 2024 docket, is a motion of the Commission 
to consider establishing the field and pool limits for lands located in Section 36, Township 143 
North, Range 87 West; Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West; Sections 1, 2, 11, 12, 13, 14, and 24, Township 142 North, Range 87 West; 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 
28, 29, 30, 32, 33, 34, and 35, Township 142 North, Range 86 West; and Sections 6, 7, 17, 18, 19, 
and 20, Township 142 North, Range 85 West, Oliver County, North Dakota, subject to the 
application of SCS #3 for the geologic storage of carbon dioxide in the Broom Creek Formation, 
and enact such special field rules as may be necessary. 
 
 (16) The record in these matters was left open to receive additional information from SCS 
#1, SCS #2, and SCS #3. Such information was received on June 24, 2024 and the record was 
closed. 
 
 (17) The Commission gave at least a thirty-day public notice and comment period for the 
draft storage facility permit and issued all notices using methods required of all entities under 
NDCC Section 38-22-06 and NDAC Section 43-05-01-08. Publications were made in The 
Bismarck Tribune on April 17, May 1, and May 8, 2024, the Center Republican on April 18, May 
9, and May 16, 2024, and The Hazen Star on May 2 and May 9, 2024. SCS #2 hand-delivered 
affidavits to the Commission on June 11, 2024 stating it provided at least a forty-five day notice 
as required by NDAC Section 43-05-01-08. The comment period for written comments ended at 
5:00 PM CDT June 10, 2024. The hearing was open to the public to appear and provide comments. 
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 (18) Counsel for the following landowners (the Landowner Intervenors) filed petitions to 
intervene in Case Nos. 30869, 30870, 30871, 30872, 30873, 30874, 30875, 30876, 30877, 30878, 
30879, and 30880. 
 

(a) The Swenson Living Trust (Swenson Trust) filed a petition on April 18, 2024. The 
Swenson Trust owns the SE/4 of Section 27, Township 143 North, Range 88 West 
and the W/2 NE/4 of Section 14, Township 142 North, Range 88 West, Mercer 
County, North Dakota. The Swenson Trust owns Outlot B of the E/2 NW/4 Less Lot 
1 of Section 7, the SW/4 of Section 9, the SE/4 of Section 15, Section 21, and the 
NW/4 of Section 22, Township 142 North, Range 87 West, Oliver County, North 
Dakota. 

 
(b) Michael and Bonnie Haupt (Haupt) filed a petition on May 15, 2024. Haupt owns 

the SW/4 of Section 27 and the SE/4 of Section 35, Township 141 North, Range 88 
West, Mercer County, North Dakota. 

 
(c) Paul and Christy Metz (Metz) filed a petition on May 15, 2024. Metz owns Lot 1 of 

the N/2 SE/4 of Section 4, Township 141 North, Range 87 West, Oliver County, 
North Dakota. 

 
(d) John Jochim (Jochim) filed a petition on May 15, 2024. Jochim owns the NW/4 of 

Section  24, Township 142 North, Range 88 West, Mercer County, North Dakota. 
 
(e) Kirk, Linda, and Allen Maize (Maize) filed a petition on May 16, 2024. Maize owns 

the S/2 SE/4 of Section 20, Township 141 North, Range 87 West, Oliver County, 
North Dakota. 

 
(f) Glenn and Lisa Gerving (Gerving) filed a petition on May 16, 2024. Gerving owns 

the E/2 SE/4 of Section 34 and the S/2 SW/4 of Section 35, Township 142 North, 
Range 87 West, Oliver County, North Dakota and the south 54 acres of the S/2 S/2 
of Section 13 and the S/2 SW/4 NW/4 and S/2 SW/4 of Section 24, Township 141 
North, Range 88 West, Mercer County, North Dakota.  

 
(g) JoLene M. Rust (Rust) filed a petition on May 16, 2024. Rust owns the SW/4 of 

Section 13, Township 142 North, Range 88 West, Mercer County, North Dakota.  
 
(h) Michael Bauman (Bauman) filed a petition on May 16, 2024. Bauman owns the 

SW/4 of Section 24, Township 142 North, Range 88 West, Mercer County, North 
Dakota.  

 
(i) Gary A. Smith and Cassie Smith (Smith) filed a petition on May 16, 2024. Smith 

owns the NE/4 and NW/4 of Section 15, the NE/4 of Section 20, the SE/4 including 
Lot A of Section 22, and the W/2 of Section 23, Township 142 North, Range 87 
West, Oliver County, North Dakota.  
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(j) Kevin and Kimberly Kraft (Kraft) filed a petition on May 22, 2024. Kraft owns a 
tract of land located in the S/2 (Document No. 80055 at Oliver County) and the SE/4 
less and except the previously stated tract in Section 27, Township 142 North, Range 
87 West, Oliver County, North Dakota. 

 
(k) Charmayne Liebelt (Liebelt) filed a petition on May 24, 2024. Liebelt owns the S/2 

SW/4 of Section 32, Township 143 North, Range 86 West, Oliver County, North 
Dakota.  

 
 (19) Counsel for Intervenor Swenson Trust filed a Motion to Continue Hearing and Request 
for Scheduling Conference on April 25, 2024. Counsel for SCS #1, SCS #2, and SCS #3 filed a 
response on April 30, 2024 requesting the Commission deny Intervenor Swenson Trust’s Motion 
for Continuance. 
 
 (20) Counsel for Intervenor Swenson Trust filed a Motion to Expedite Discovery on May 16, 
2024. Counsel for SCS #1, SCS #2, and SCS #3 filed a response on May 28, 2024 requesting the 
Commission deny Intervenor Swenson Trust’s Motion to Expedite Discovery. 
 
 (21) Counsel for Minnkota Power Cooperative, Inc. (Minnkota) petitioned to intervene in 
Case Nos. 30869, 30870, 30871, 30872, 30873, 30874, 30875, 30876, 30877, 30878, 30879, and 
30880 on May 20, 2024.  Minnkota holds three carbon dioxide storage facility permits, in Oliver 
County, North Dakota, the Minnkota Center MRYS Broom Creek Storage Facility #1 (Order No. 
31584 entered in Case No. 29030), the Minnkota Center MRYS Deadwood Storage Facility #1 
(Order No. 31587 entered in Case No. 29033), and the DCC West Broom Creek Storage Facility 
#1 (Order No. 32806 entered in Case No. 30122), herein referred to as Project Tundra. The location 
of Project Tundra is located immediately adjacent to the east of SCS #1, SCS #2, and SCS #3’s 
proposed injection sites. Minnkota seeks to intervene to protect its interest in Project Tundra. 
 
 (22) Counsel for SCS #1, SCS #2, and SCS #3 filed a consolidated response to the 
Landowner Intervenors’ Petitions to Intervene on May 28, 2024 requesting the Commission deny 
Swenson Trust’s Petition to Intervene and approve the remaining Landowner Intervenors’ 
Petitions to Intervene only in the proposed storage facilities in which they own acreage within the 
horizontal boundaries of the storage facility proposed and/or within the one-half mile notice area 
surrounding the storage facility proposed. The response stated the Landowner Intervenors own the 
following acreage: 
 

(a) Swenson Trust owns approximately 359.4 acres located within the horizontal 
boundaries of the storage facility proposed by SCS #2 and/or the one-half mile notice 
area surrounding the storage facility proposed by SCS #2. 

 
(b) Haupt owns approximately 160 acres located within the horizontal boundaries of the 

storage facility proposed by SCS #1 and/or the one-half mile notice area surrounding 
the storage facility proposed by SCS #1. 

 
(c) Metz owns approximately 18.88 acres located within the horizontal boundaries of 

the storage facility proposed by SCS #1. 
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(d) Jochim owns approximately 160 acres located within the horizontal boundaries of 

the storage facility proposed by SCS #2. 
 
(e) Maize owns approximately 80 acres located within the horizontal boundaries of the 

storage facility proposed by SCS #1. 
 
(f) Gerving owns approximately 393.5 acres located within the horizontal boundaries 

of the storage facility proposed by SCS #1 and/or the one-half mile notice area 
surrounding the storage facility proposed by SCS #1. 

 
(g) Rust owns approximately 160 acres located within the horizontal boundaries of the 

storage facility proposed by SCS #2. 
 
(h) Bauman owns approximately 140 acres located within the horizontal boundaries of 

the storage facility proposed by SCS #2. 
 
(i) Smith owns approximately 15 acres located within the horizontal boundaries of the 

storage facility proposed by SCS #2 and/or the one-half mile notice area surrounding 
the storage facility proposed by SCS #2. 

 
(j) Kraft owns approximately 174.58 acres in the vicinity of the proposed carbon 

dioxide storage facilities but owns no acreage located within the horizontal 
boundaries and/or the one-half mile notice area surrounding the storage facilities. 

 
(k) Liebelt owns approximately 80 acres located within the horizontal boundaries of the 

storage facility proposed by SCS #3. 
 
 (23) The Hearing Officer on May 31, 2024 granted the Landowner Intervenors’ Petition to 
Intervene on a limited basis. Haupt, Metz, Maize, and Gerving are granted intervention as it relates 
to SCS #1 (Case Nos. 30869, 30870, 30871, and 30872). Swenson Trust, Jochim, Rust, Bauman, 
and Smith are granted intervention as it relates to SCS #2 (Case Nos. 30873, 30874, 30875, and 
30876). Liebelt is granted intervention as it relates to SCS #3 (Case Nos. 30877, 30878, 30879, 
and 30880). Kraft’s intervention will not be considered insofar as it falls outside the lands proposed 
by SCS #1, SCS #2, and SCS #3. 
 
 (24) The Hearing Officer on June 3, 2024 granted Minnkota’s Petition to Intervene, however 
at the hearing Minnkota must demonstrate its correlative rights are impacted by SCS #1, SCS #2, 
and SCS #3’s proposed storage facilities. 
 
 (25) Counsel for the Landowner Intervenors submitted a Request for Telephonic Testimony 
on June 6, 2024. Counsel for SCS #1, SCS #2, and SCS #3 submitted a Request for Telephonic 
Testimony on June 7, 2024.  
 
 (26) The Hearing Officer granted Landowner Intervenors and SCS #1, SCS #2, and SCS #3’s 
Requests for Telephonic Testimony on June 7, 2024. 
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 (27) The Hearing Officer denied Intervenor Swenson Trust’s Motion to Continue Hearing, 
Request for Scheduling Conference, and Motion to Expedite Discovery on June 7, 2024. These 
motions were filed on the grounds that Intervenor Swenson Trust was not afforded adequate time 
to review, analyze, and assess the impacts the storage facility permit would have on Intervenor 
Swenson Trust’s property. The following facts are relevant to the Commission’s denial of the 
motions: 
 

(a) Swenson Trust was served notice of the hearing on April 16, 2024 pursuant to 
NDAC Section 43-05-01-08 by the applicant, SCS #2. 

 
(b) Swenson Trust’s legal counsel, Braaten Law Firm, submitted an open records 

request to the Commission on June 14, 2023 requesting all documents and 
correspondence related to the SCS #1, SCS #2, and SCS #3 (collectively called 
Summit in Paragraphs (b) through (d)) storage facility permit applications and 
Commission staff provided Reservoir Characterization Using Epicentre (RESCUE) 
files from Petrel and Computer Modeling Group (CMG) software packages to 
Braaten Law Firm on June 23, 2023 as part of that request. RESCUE files are an 
open standard for the transfer of data from geologic models. The RESCUE files 
alongside the technical details within the storage facility permit applications could 
be used to evaluate and assess the impacts of the storage facility permits.   

 
(c) Braaten Law Firm, submitted a subsequent open records request to the Commission 

on August 24, 2023 requesting all new documents and correspondence related to the 
Summit storage facility permit applications and Commission staff provided the 
CMG DAT file, as part of that request by file transfer share on August 25, 2023. The 
CMG DAT file contains information about a numerical model used to review, 
analyze, and assess the impacts of the storage facility permits. 

 
(d) Braaten Law Firm submitted a subsequent open records request to the Commission 

on March 12, 2024. Commission staff responded on March 18, 2024 that the request 
was too broad. Braaten Law Firm responded on March 27, 2024 disagreeing the 
request was too vague but understanding the Commission’s position and would 
respond accordingly. Braaten Law Firm submitted a later request on May 15, 2024 
(Exhibit LO-83), requesting all electronic data files and load files related to the 
Summit applications for geochemical modeling, geological model, and numerical 
simulation, including all input files and geophysical logs. The Commission has 
discovered that an incorrect date was referenced in its response to the May 15, 2024 
request asking for the CMG numerical reservoir simulation model files. The CMG 
numerical reservoir simulation model files were previously provided to Braaten Law 
Firm as part of the August 24, 2023 request instead of the referenced September 21, 
2023 which was an open records request submitted by Braaten Law Firm requesting 
information on gas storage applications pursuant to NDCC Chapter 38-25. 

 
(e) If, as Braaten Law Firm contends, any of the open records requests were not fulfilled, 

Braaten Law Firm did not inform Commission staff that numerical modeling files 
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were not received and did not take any action under NDCC Chapter 44-04 including 
requesting an attorney general’s opinion on the alleged denial pursuant to NDCC 
Section 44-04-21.1. 

 
 (28) Counsel for Minnkota filed a letter dated June 10, 2024 stating Minnkota and SCS #1, 
SCS #2, and SCS #3 (collectively called Summit in this paragraph) had reached an agreement with 
respect to Minnkota’s concerns. Summit and Minnkota agreed to language that is being proposed 
to be added to SCS #3’s Storage Agreement’s Section 3.12 – Border Agreements. Minnkota no 
longer anticipates offering testimony in Case Nos. 30869, 30870, 30871, 30872, 30873, 30874, 
30875, 30876, 30877, 30878, 30879, and 30880. Minnkota did not appear at the hearings on June 
11 through June 13, 2024 to provide testimony and the language proposed in this letter was 
included in the amended Storage Agreement provided by SCS #3 on June 24, 2024. 
 
 (29) Counsel for the Landowner Intervenors filed a Motion to Compel on June 10, 2024. 
Counsel for SCS #1, SCS #2, and SCS #3 (collectively called Summit in this paragraph) testified 
at the hearing on June 11, 2024 that Summit did not have the opportunity to review the Motion to 
Compel yet but would respond. Counsel for Summit provided a response on June 20, 2024 
requesting the Commission deny the Motion to Compel.  
 
 (30) The record in these matters was closed on June 24, 2024.  
 
 (31) Counsel for the Landowner Intervenors filed multiple motions and briefs after the record 
had closed. The Commission has recorded these motions but finds they are not part of the official 
record and sufficient information has not been provided to reconsider the prior denial noted in 
aforementioned Paragraph (27): 
 

(a) Counsel for the Landowner Intervenors filed an Objection to SCS #1, SCS #2, and 
SCS #3’s submittal of supplements on June 27, 2024. Counsel for SCS #1, SCS #2, 
and SCS #3 filed a response on July 8, 2024 stating the Objection is meritless as the 
Commission could make a decision on the applications with or without the 
supplements provided on June 24, 2024.   

 
(b) Counsel for the Landowner Intervenors filed a Petition of Reconsideration of Denial 

of Motion to Continue Hearing on July 2, 2024.  Counsel for SCS #1, SCS #2, and 
SCS #3 filed a response on July 12, 2024 requesting the Commission deny the 
request. Counsel for the Landowner Intervenors filed a subsequent response to SCS 
#1, SCS #2, and SCS #3 on July 18, 2024. 

 
(c) The Hearing Officer denied the Petition of Reconsideration of Denial of Motion to 

Continue Hearing on August 15, 2024 on the basis that sufficient information was 
not provided to reconsider the prior denial decision. 

 
(d) Counsel for the Landowner Intervenors filed a Motion for Supplemental Hearing 

and Motion to Compel SCS #1, SCS #2, and SCS #3 to produce discovery requests 
on August 29, 2024. Counsel for SCS #1, SCS #2, and SCS #3 filed a response on 
September 12, 2024 requesting the Commission deny both requests. Counsel for the 
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Landowner Intervenors subsequently submitted a brief to further support their 
Motion for Supplemental Hearing and Motion to Compel on September 18, 2024. 

 
(e) Counsel for the Landowners Intervenors filed declarations on November 4, 2024 

indicating they have ran two versions of the model and are looking at submitting 
comments within the next 30 days on their model runs to the Commission. Counsel 
for SCS #1, SCS #2, and SCS #3 filed a response on November 12, 2024 requesting 
the Commission reject the Landowner Intervenors’ attempts to stall the proceedings 
and deny their request for a supplemental hearing and proceed with a decision. 

 
(f) Counsel for the Landowner Intervenors filed a declaration on December 9, 2024 

stating they submitted an open records request to the Commission for the model files 
on November 13, 2024 and received the files on November 20, 2024 by flash drive; 
that the Landowner Intervenors’ expert confirmed the files received by the 
Commission were the same files received from the Energy and Environmental 
Research Center (EERC); and that Landowner Intervenors require additional time 
now that they have received the model files from the Commission. The Commission 
notes the Landowner Intervenors’ filing from August 29, 2024 stated EERC 
provided the modeling files to the Landowner Intervenors’ Counsel on July 2, 2024.  

 
 (32) As of June 24, 2024 the record was closed. The Motion to Compel seeks to admit 
evidence after the record was closed and is hereby denied. The Commission finds that Landowner 
Intervenors’ Motion to Compel is untimely because it was filed after the Commission held an 
evidentiary hearing on SCS #1, SCS #2, and SCS #3’s applications, and since then the record has 
been closed with respect to accepting evidence. As such, the Commission finds that Landowner 
Intervenors’ Discovery request would not serve any purpose. 
 
 (33) The Motion for Supplemental Hearing also seeks to introduce evidence after the record 
was closed.  Moreover, the motion seeks to require the production of evidence that the Commission 
has already provided to Counsel for the Landowner Intervenors. Landowner Intervenors dispute 
that the Commission provided this information. Notwithstanding Landowner Intervenors’ 
argument, Counsel for them did not raise the issue until the hearings had begun. Following the 
initial open records request, Landowner Intervenors never informed the Commission it did not 
receive the materials or take any action under NDCC Chapter 44-04 including request an attorney 
general’s opinion, arguing that the Commission failed to respond to its initial request for the 
production of the materials. The Commission stands by its position that it provided the information 
pursuant to the open records request.  As such, Landowner Intervenors were in possession of the 
information before the hearings and had ample opportunity to consider it.  The Motion for 
Supplemental Hearing is hereby denied. 
 
 (34) At the hearings and in their various motions the Landowner Intervenors argue the 
Commission has violated their constitutional rights including due process.  As part of issuing this 
order, however, the Commission notes it does not determine the constitutionality of North Dakota 
statues and laws. The Commission finds NDCC Section 38-22-10 to be the current law. 
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THE COMMISSION FINDS: 
 
PUBLIC COMMENTS: 
  
 (35) The Commission received a letter dated April 28, 2024 from Fay Horn (Horn) formerly 
known as Fay Hill of Washburn, North Dakota. The letter states Horn is strongly opposed to the 
proposed carbon dioxide storage facility as it could negatively affect the land, environment, and 
minerals. Horn also states that Summit Carbon Storage has a bad reputation with landowners, such 
as going onto property without consent. The Commission notes Horn was identified as a mineral 
owner or surface owner for the BK Fischer storage facility requiring notification by SCS #2. 
 
SCS #2 provided supplements on June 24, 2024 including a response to Horn that applicants have 
acquired in excess of 92% of the pore space lease agreements across all three units with broad 
landowner support and have acquired 100% voluntary easements for its flow lines in the 
sequestration area. The Commission notes Exhibit 5A, 5B, and 5C show SCS #1, SCS #2, and 
SCS #3 have leased approximately 89.14%, 92.43%, and 96.77%, respectively, across the three 
proposed storage facilities. The Commission finds Horn provided no evidence to support her 
position that the carbon dioxide storage facility would negatively affect the land, environment, and 
minerals and finds the storage facility permit application as proposed will not endanger the 
environment or negatively affect the land or minerals located within the storage facility area. 
 
 (36) The Commission received a letter May 6, 2024 from Gary Boeckel (Boeckel) of Stanton, 
North Dakota. The letter states Boeckel is opposed to the storage of carbon dioxide because the 
roads will be ruined, and the other states should build their own storage facilities rather than send 
it to North Dakota. The Commission notes Boeckel was identified as a mineral owner or surface 
owner, for the BK Fischer storage facility requiring notification by SCS #2. 
 
SCS #2 provided supplements on June 24, 2024 including a response to Boeckel that applicants 
have worked with and will continue working with the appropriate townships and counties 
regarding road use and road repair. The Commission notes it does not have jurisdiction over road 
use or road repair and NDCC Section 38-22-01 states in part, that it is in the public interest to 
promote the geologic storage of carbon dioxide and that doing so will help benefit the state and 
global environment by reducing greenhouse gas emissions. 
 
 (37) The Commission received a letter from the State Historical Society of North Dakota 
(SHPO) dated May 15, 2024 indicating it reviewed the application of SCS #2. SHPO stated seismic 
testing can adversely affect certain types of sensitive cultural sites and is requesting its office be 
contacted regarding areas to avoid prior to any seismic testing. Additionally, SHPO states a Class 
III (pedestrian survey) of cultural resources is underway for the pipeline but is unable to verify if 
the survey includes all the injection wells, monitoring wells, and any of the new ground disturbance 
associated with access to these wells and recommends each of those sites be surveyed and that the 
survey follow “North Dakota SHPO Guidelines Manual for Cultural Resource Inventory Projects”.   
 
SCS #2 was questioned by Commission staff on June 11, 2024 if they intended to meet SHPO’s 
requests. SCS #2 responded it would. 
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 (38) The Commission received a similarly templated letter from five mineral owners listed 
below opposing the proposed storage facility permit because it will interfere and negatively impact 
their mineral right property interests. The mineral owners state that future development of their 
minerals will be more difficult, costly, and very likely unfeasible if the application is approved. If 
the application is allowed to proceed as proposed, Summit [sic; reference to Summit is equivalent 
to SCS #2] would be permitted to declare without challenge that minerals do not exist in the pore 
space or are of such little value as to not warrant compensation, which encourages a taking of 
property without compensation to the surface and mineral owner. Additionally, the mineral owners 
state that the proposal is in direct opposition to NDCC Section 47-31-08, which states, “In the 
relationship between a severed mineral owner and a pore space estate, this chapter does not change 
or alter the common law as of April 9, 2009, as it relates to the rights belonging to, or the 
dominance of, the mineral estate.” The mineral owners state that prior to any approval, SCS #2 
must first be required to negotiate with them, as a mineral owner, a fair price for the severance or 
use of their property and any consequential impacts to their mineral interest.  
 
  (a) A letter dated May 30, 2024 from Victorie Brown of Solomons, Maryland. 
 
  (b) A letter dated June 7, 2024 from Mark Schultz of Reston, Virginia. 
 
  (c) A letter dated June 8, 2024 from Brenda L. Lipp of Bismarck, North Dakota. 
 
  (d) A letter dated June 9, 2024 from Eric Schultz of Almont, North Dakota. 
 
  (e) A letter dated June 10, 2024 from Meda Schultz of Maple Valley, Washington. 
 
SCS #2 filed a copy of the “Notice of Hearing” pursuant to NDAC Section 43-05-01-08(2) and 
the affidavit of service lists the five mineral owners or their addresses above as notified parties.  
 
There has been no historic hydrocarbon exploration, production, or studies suggesting there is an 
economically viable supply of hydrocarbons from formations above or below the Broom Creek 
Formation within the proposed storage facility area. There has been historic production 
approximately 13 miles to the northwest of the storage facility from the Entze #29 1 well (File No. 
7616). SCS #2 testified at the hearing and summarized in a provided supplement on June 24, 2024 
that the storage facility area will not negatively impact mineral interests and future development. 
SCS #2 states that in the event hydrocarbons are discovered in commercial quantities below the 
Broom Creek Formation, a horizontal well could be used to produce the hydrocarbons while 
avoiding drilling through the carbon dioxide plume or a vertical well could be drilled using proper 
controls via increased drilling mud weight determined from real-time Broom Creek Formation 
bottom hole pressure data. SCS #2 also testified there are no existing mines that have plans to mine 
coal within the storage facility area during the project’s operational period. 
 
NDCC Section 47-31-03, states “title to pore space in all strata underlying the surface of lands and 
waters is vested in the owner of the overlying surface estate.” The Commission notes that when 
the surface and mineral estate is severed, the surface estate owns the pore space and is compensated 
for storage. Pursuant to NDCC Section 38-22-08(6) if minerals are present in the pore space the 
mineral owner must be compensated. The Commission received no compelling information to 
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indicate the storage reservoir contains commercially valuable minerals, or that underlying or 
overlying minerals would be stranded.  
 
 (39) The Commission received an email on June 10, 2024 from Meda Schultz (Schultz) in 
general opposition of all three storage facility permit applications submitted by SCS #1, SCS #2, 
and SCS #3 (collectively called Summit in this paragraph). Schultz brings up the following 
concerns, not previously stated in the aforementioned Paragraph (38). 
 

(a) Schultz believes an agreement to Summit’s proposal is a continuance to the ongoing 
reliance of the old, dying, and harmful oil, gas, and chemical industries. Schultz 
states it is time to look for new energy sources. 

 
(b) Schultz believes Summit’s proposal puts North Dakota’s safety at potential risk as 

carbon dioxide capture, transport, and storage has a limited history to demonstrate it 
can be done in a safe manner. 

 
(c) Schultz believes Summit’s proposal allocates North Dakota’s resources to other 

jurisdictions and owners, as the majority of the contributors come from out of state 
causing North Dakota’s resources to be consumed for the benefit of those out-of 
state. Additionally, Summit is expected to receive an $85 per metric ton tax credit 
but only provide $0.50 per metric ton back to the property owner, resulting in further 
inequity. 

 
(d) Schultz believes Summit’s proposal allows it to take what is not its to take. Summit 

plans to consume pore space that may be void or may contain other gases that could 
hold value, which should be retained by the existing surface or mineral owners. 

 
(e) Schultz questions who inherits the risk and cost after Summit is no longer a storage 

facility owner after a 10-year period as allowed by North Dakota law.  
 
The Commission notes Schultz was identified as a mineral owner for the TB Leingang and BK 
Fischer storage facilities requiring notification by SCS #1 and SCS #2. 
 
Summit provided supplements on June 24, 2024 including a response to Schultz, stating the project 
serves to support the bio-fuel and agricultural industries, not the oil, gas and chemical industries. 
 
NDCC Section 38-22-10 states “If a storage operator does not obtain the consent of all persons 
who own the storage reservoir’s pore space, the commission may require that the pore space owned 
by nonconsenting owners be included in a storage facility and subject to geologic storage.”  
 
NDCC Section 38-22-08(14) states “That all nonconsenting pore space owners are or will be 
equitably compensated.” Summit testified all pore space owners would be compensated in the 
same fashion regardless of if they signed a pore space lease. The Commission notes pore space 
owners within the storage facility will economically benefit from the development of their pore 
space resource for the storage of carbon dioxide. 
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The Commission notes the following in response to Schultz’s question related to who inherits the 
risk and cost after a storage facility is closed. NDCC Section 38-22-17(6) states in part, that once 
a certificate of project completion is issued, title to the storage facility and to the stored carbon 
dioxide is acquired by the state, including rights and interests in and all responsibilities associated 
with, the stored carbon dioxide; and monitoring and managing the storage facility is the state’s 
responsibility to be overseen by the Commission. Storage operators shall pay the Commission a 
fee, pursuant to NDCC Section 38-22-15, on each ton of carbon dioxide injected for storage to be 
deposited in the carbon dioxide storage facility trust fund. This special fund is appropriated to 
defray expenses the Commission may incur in long-term monitoring and management of a closed 
facility. The Commission notes that NDCC Section 38-22-17 states in part, that a certificate of 
project completion may not be issued until at least ten years after carbon dioxide injections end, 
provided the storage operator can show the carbon dioxide in the storage reservoir has become 
stable and is reasonably expected to remain within the storage reservoir boundary. 
 
The information and opinions included in Schultz’s letter that were not herein addressed are either 
inapplicable, irrelevant to the application, unsubstantiated, or previously addressed. 
 
 (40) The Commission received an email from Dakota Resource Council (DRC) on June 10, 
2024. DRC believes North Dakota’s amalgamation law is unconstitutional because equitable 
compensation is not a substitute for the safeguards guaranteed by the Constitution of North Dakota 
and NDCC Chapter 32-15, which require just compensation, by condemnation hearing with jury, 
to be paid for land or real property taken by eminent domain. Northwest Landowners Association 
has a pending lawsuit in district court on this issue. DRC is requesting the North Dakota Industrial 
Commission (NDIC) wait to rule on Case Nos. 30869-30880, or any other case until the courts 
determine the constitutionality of North Dakota’s amalgamation law. 
 
SCS #2 provided supplements on June 24, 2024 including a response to DRC, stating the NDIC 
should continue to proceed according to the NDCC [sic; SCS #2 meant to reference NDCC Chapter 
38-22] and that DRC’s comments are tantamount to judicial activism. The Commission notes the 
constitutionality of NDCC Section 38-22-10 has been previously responded to in Paragraph (34) 
above. 
 
 (41) The Commission received similarly templated emails from Emma Schmit and Janet 
Miller (Schmit and Miller) on June 10, 2024. They are in opposition to the three storage facility 
permits submitted by SCS #1, SCS #2, and SCS #3 (collectively called Summit in this paragraph) 
for the following reasons: 
 

(a) Schmit and Miller believe North Dakota’s Class VI program has a notable gap from 
the Environmental Protection Agency (EPA) in addressing environmental justice 
concerns. 

 
(b) Schmit and Miller believe North Dakota should suspend further actions until the 

ongoing legal challenges to North Dakota’s amalgamation laws reach a definitive 
resolution in Court to protect the interests and rights of all involved parties. 
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(c) Schmit and Miller believe allowing Summit to annually store up to 18 million metric 
tons of carbon dioxide could severely disrupt industries that depend on carbon 
dioxide, such as fruit and vegetable preservation, beverage production, and 
pharmaceutical manufacturing. 

 
(d) Schmit and Miller believe Summit’s applications, submitted on February 6, 2024, 

fail to acknowledge its expansion with additional ethanol plants and this change 
necessitates a more detailed review to ensure accurate and transparent information 
before any decisions are made. 

 
(e) Schmit and Miller also believe the environmental risks, including induced seismicity 

and leakage into water sources, are too high considering the long-term stability of 
carbon dioxide is not guaranteed and carbon capture storage technology is still 
evolving and unproven on the proposed scale and North Dakota should not bear the 
risk of this experimental approach. 

 
The Commission notes that neither Schmit nor Miller were identified as a mineral owner or surface 
owner requiring notification for any of the three storage facilities.  
 
Summit provided supplements on June 24, 2024 including a response to Schmit and Miller, stating 
it believes the NDIC has jurisdiction.  
 
The Commission notes the following in response to Schmit and Miller’s concerns relating to the 
addition of more ethanol plants since the applications were submitted on February 6, 2024: 
 
Summit testified the applications are requesting commercial permits for operation and injection of 
carbon dioxide that allow the flexibility to receive carbon dioxide from a variety of industrial 
sources. Summit referenced Exhibit 3A that includes the addition of 27 ethanol plants to the revised 
Figure PS-2 included with the applications submitted on February 6, 2024. Summit explained the 
MCE Pipeline system is designed to accommodate a carbon dioxide stream that is at least 95% 
carbon dioxide with the anticipated stream being greater than 98.25% carbon dioxide once 
delivered to the storage facilities. Summit testified the 57 ethanol plants currently contracted emit 
approximately 16 million metric tons of carbon dioxide that could be captured.  
 
NDAC Section 43-05-01-07.2 requires the Commission to prepare a draft permit and fact sheet 
when a storage facility permit application is complete. The description of the facilities and the 
quantity and quality of the carbon dioxide stream testified to reflect what was provided on the fact 
sheet for the draft permits.   
 
NDAC Section 43-05-01-11.4 states in part “the storage operator shall prepare, maintain, and 
comply with a testing and monitoring plan to verify that the geological sequestration project is 
operating as permitted and is not endangering underground sources of drinking water.” Summit 
has submitted a testing and monitoring plan, as summarized in Table 5-2 of each application, that 
accounts for passive seismicity monitoring and leak detection monitoring at the well bore.  
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NDAC Section 43-05-01-14 requires the storage operator to have an integrated leak detection 
system and to report any leaks detected at the well or surface facilities. The submitted testing and 
monitoring plan accounts for leak detection monitoring at the well and surface facilities.  
 
The information and opinions included in Schmit and Miller’s email that were not herein addressed 
are either inapplicable, irrelevant to the application, unsubstantiated, or previously addressed. 
 
 (42) The Commission received an email on June 10, 2024 from Kathy Carter (Carter) of 
Rockford, Iowa. Carter is in opposition to the three storage facility permits submitted by SCS #1, 
SCS #2, and SCS #3 (collectively called Summit in this paragraph). Carter questions whether 
anyone can be certain that carbon dioxide will stay within the pipeline, injection wells, and 
injection zone, notes Summit’s lack of experience with building a pipeline or injection wells, and 
the dangers of carbon dioxide creating carbonic acid as reasons for opposition.  
 
The Commission notes Carter was not identified as a mineral owner or surface owner requiring 
notification for any of the three storage facilities.  
 
Summit provided supplements on June 24, 2024 including a response to Carter, stating these 
concerns were addressed in its applications and through testimony at the hearings. The 
Commission agrees.  
 
 (43) The Commission received an email on June 10, 2024 from Lisa Ritzert (Ritzert). Ritzert 
is in opposition to the proposed storage facility. Ritzert believes carbon capture and sequestration 
is an underregulated industry that needs greater consideration for people, community, and resource 
protection and safety before pipelines of this nature can be considered. Ritzert states the intentions 
of these pipelines have not been clear and continues to change, but in any case, its clear monetary 
profits are being put ahead of people.  
 
The Commission notes that Ritzert was not identified as a mineral owner or surface owner 
requiring notification for any of the three storage facilities. 
 
SCS #2 provided supplements on June 24, 2024 including a response to Ritzert, stating it provided 
testimony that the flow lines that are part of the sequestration projects will be built in accordance 
with standards set forth in 49 CFR 195 (Code of Federal Regulations –Transportation of Hazardous 
Liquids by Pipeline). 
 
The information and opinions included in Ritzert’s email are directed at the transportation of 
carbon dioxide by pipeline rather than on the storage of carbon dioxide. 
 
 (44) The Commission received an email on June 10, 2024 from Paul Schock (Schock) in 
support of the three storage facility permits submitted by SCS #1, SCS #2, and SCS #3 (collectively 
called Summit in this paragraph). Schock owns land in Sections 19 and 33, Township 142 North, 
Range 88 West, Mercer County, North Dakota. Schock stated Summit has been very transparent, 
open, and honest and believes the project will sustain and enhance the agricultural industry, 
provide jobs and tax revenue for the counties and state, and provide supplemental income to 
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farmers and ranchers. The Commission notes Schock was identified as a surface owner for the BK 
Fischer storage facility requiring notification by SCS #2. 
 
 (45) The Commission received an email on June 10, 2024 from Gary and Carla Poeckes of 
Lake View Services, LLC (LVS), located in Beulah and Trenton, North Dakota, in support of the 
three storage facility permits submitted by SCS #1, SCS #2, and SCS #3 (collectively called 
Summit in this paragraph). LVS is a crane and trucking company that has been serving western 
North Dakota for 13 years and has worked with Summit for the past two years to maintain their 
well sites. LVS states Summit is easy to communicate with, pays its bills promptly, and is always 
willing to assist them.  
 
 (46) The Commission received a letter on June 10, 2024 from North Dakota State 
Representative, Anna Novak (Novak) of District 33 in support of the three storage facility permits 
submitted by SCS #1, SCS #2, and SCS #3. Novak states North Dakota’s significant history of 
carbon management, the benefit to economic development, and the level of voluntary landowner 
support for the storage facilities as reasons for her support. The Commission notes Novak was not 
identified as a mineral owner or surface owner requiring notification for any of the three storage 
facilities. 
 
 (47) Kenneth Hintz (Hintz) appeared on June 13, 2024 to provide testimony. Hintz testified 
to owning the NE/4 of Section 9 and the NE/4 of Section 17, Township 142 North, Range 86 West, 
Oliver County, North Dakota. Hintz is in support of Summit Carbon Solution’s project (sic; Hintz 
reference to Summit Carbon Solution’s project is equivalent to the storage facility permit 
applications for SCS #1, SCS #2, and SCS #3) because it will provide new industry for North 
Dakota, provide supplemental income for farmers and ranchers, and new tax dollars for the county. 
Hintz explains he has worked with the company since 2021, and the experiences have been good 
and open. The Commission notes Hintz was identified as a surface owner for the KJ Hintz storage 
facility requiring notification by SCS #3. 
 
 (48) SCS #2 provided supplements on June 24, 2024 including a response to those who 
submitted written comments in support of the three storage facility permits. SCS #2 believes the 
supporting comments are indicative of the over 450 landowners who entered into voluntary 
agreements for the development of their pore space. 
 
INTERVENOR EXAMINATION: 
 
CROSS EXAMINATION: 
 
 (49) Counsel for the Landowner Intervenors appeared in these consolidated matters, cross 
examined SCS #1, SCS #2, and SCS #3 (collectively called Summit in this Intervenor Examination 
Section) and provided direct examination as to why the storage facility permits should be denied 
by the Commission.  
 
 (50) Counsel for the Landowner Intervenors questioned the accuracy of the North American 
Industry Classification System (NAICS) code provided in Summit’s testimony. Summit, during 



Case No. 30873 
Order No. 33533 

(18) 

later testimony, provided the correct NAICS code for the proposed capture sources (ethanol 
facilities). The corrected NAICS code meets NDAC Section 43-05-01-07.1(3)(c). 
 
 (51) Counsel for the Landowner Intervenors questioned Summit on what “mechanical” 
miscalculation means in Article 2.4 (Correcting Errors) of the Storage Agreement. Summit 
responded it was a typographical error that should read “mathematical” miscalculation and would 
provide a supplement amending the Storage Agreement. The amended Storage Agreement 
submitted on June 24, 2024 corrected the typographical. 
 
 (52) Counsel for the Landowner Intervenors questioned Summit on its reasoning to include 
the following terms within the Storage Agreement and Exhibit D to the Storage Agreement (Pore 
Space Lease): 
 
  Storage Agreement 

(a) Article 3.3 (Amendment of Leases and Other Agreements) 
 
(b) Article 7.1 (Warranty and Indemnity)  
 
(c) Article 10.2 (Waiver of Rights to Partition) 
 
(d) Article 16.2 (Joinder in Dual Capacity) 
 

  Pore Space Lease 
(a) Warranty of Title within Section 18 (Warranty of Title and Quiet Enjoyment) 
 
(b) Section 25 (Confidentiality)  

 
Summit agreed to strike the terms above and provide a supplement amending the Storage 
Agreement and Pore Space Lease. The amended Storage Agreement and Pore Space Lease 
submitted on June 24, 2024 has the terms above stricken.  
 
 (53) Counsel for the Landowner Intervenors asked Summit why it chose not to include the 
no surface facilities clause to the Pore Space Lease agreement. Summit responded it did not 
anticipate that to be a difficult addition. The amended Storage Agreement submitted on June 24, 
2024 added a No Surface Occupancy clause as the first paragraph under Article 8 (Easements or 
Use of Surface) which states in part that unless agreed to in writing with the owner of the surface 
estate, the operator shall not place any surface facilities on the surface estate owned by any pore 
space owner within the boundaries of the facility area.  
  
 (54) Counsel for the Landowner Intervenors asked Summit to clarify Section 34 (Insurance) 
in the Pore Space Lease and add a waiver of subrogation with respect to the insurance it is carrying 
for the landowners. Summit responded it would submit an amended Pore Space Lease. The 
amended Pore Space Lease submitted on June 24, 2024 includes a term that the policy shall be 
endorsed or include a provision waiving insurer rights of subrogation against the Lessor. 
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 (55) Counsel for the Landowner Intervenors asked Summit to explain its understanding of 
NDCC Section 38-22-17 where it states in part, “Once a certificate is issued: Title to the storage 
facility and to the stored carbon dioxide transfers, without payment of any compensation to the 
State.” Summit responded its understanding is that Summit would transfer the leasehold rights as 
well as the stored carbon dioxide. NDCC Section 38-22-16 states in part, “The storage operator 
has title to the carbon dioxide injected into and stored in a storage reservoir and holds title until 
the commission issues a certificate of project completion.” NDCC Section 38-22-17 states in part 
that, “Once a certificate is issued: Title acquired by the state includes all rights and interests in, 
and all responsibilities associated with, the stored carbon dioxide.” 
 
 (56) Counsel for the Landowner Intervenors asked Summit if its geologic model could be 
replicated without the 3D seismic survey information. Summit explained the 3D seismic 
information was used to interpret the variograms used in the geologic model and the variogram 
information is available in the permit application so a third-party could replicate the geologic 
model but it would not be an exact duplicate as the 3D seismic data was used to interpret seismic 
horizons for the structural model. The Commission notes that seismic data is proprietary and the 
use of seismic data is not required pursuant to NDAC Section 43-05-01-05(1)(b)(2)(k).  
 
 (57) Counsel for the Landowner Intervenors asked Summit if the land that sits in between 
the area of reviews, as shown in Exhibit LO-63, would see pressure interference due to the injection 
into the three proposed storage facilities and if such pressure interference would limit the ability 
to inject into the pore space in the reservoir located across the questioned lands. Summit responded 
that an operator could still develop and store carbon dioxide in the pore space but that the 
regulatory limitation placed on the bottom hole pressure might impact potential injection rates. 
The Commission agrees.  
 
DIRECT EXAMINATION: 
 
 (58) Counsel for the Landowner Intervenors called upon five witnesses, Shane Bofto (Bofto) 
of Hydro Solutions, Inc., Paul Ted Doughty (Doughty) of PTD Geoscience, LLC, Paul Michael 
Button (Button) of Button Petroleum Management LLC, Chris Stockness (Stockness) of Shenhon 
Company, and Kurt Michael Swenson (Swenson) who is one of the Landowner Intervenors, 
representing the Swenson Trust. 
 
 (59) Bofto testified he is capable and ready to run the geochemical model in the PHREEQC 
software once the data and input files are received. Summit previously testified PHREEQC is a 
free model that anyone can use and all input data used in the PHREEQC models is described in 
the permit application. The Commission notes the PHREEQC software is a public domain 
geochemical modeling software available from the U.S. Geological Survey and agrees that the 
data to replicate the PHREEQC modeling is available within the storage facility permit application.  
 
 (60) Button testified he is capable and ready to run the numerical simulation model using 
Computer Modeling Group Ltd. (CMG) software once the data and input files are received. The 
Commission stands by its assertion that Counsel for the Landowner Intervenors had or could have 
had this information as discussed in aforementioned Paragraph (27). 
 



Case No. 30873 
Order No. 33533 

(20) 

 (61) Stockness testified he was hired by the Landowner Intervenors to perform a valuation 
or credible analysis on the pore space rights of the Landowner Intervenors’ lands in Mercer and 
Oliver Counties, North Dakota. Stockness stated he was unable to provide an opinion on what fair 
market value is of pore space located in Mercer, Oliver, and Morton Counties, North Dakota. The 
Commission notes it does not set or evaluate the fair market value of pore space as those terms are 
negotiated between the applicant (storage operator) and the pore space owners.  
 
 (62) Swenson testified to being the trustee for the Swenson Trust, which owns the lands 
mentioned in aforementioned Paragraph (18a). Swenson also testified to recently signing a 
purchase agreement for more land interest in Section 20, Township 142 North, Range 87, Oliver 
County, North Dakota and having options on another 480 acres in that area. Swenson testified he 
is not against the applicant Summit or the proposed storage facilities, but he does disagree with 
the use of taxpayer funds to reward their unconstitutional taking of private property. Swenson 
testified to the following, as being the reasons, the Commission should deny these applications: 
 

(a) Swenson believes NDCC Chapter 38-22 amalgamation law is a taking of private 
property that does not allow the private owner a constitutionally guaranteed judicial 
hearing or trial by a jury to determine just compensation if an agreement is not 
reached between the private owner and applicant. 

 
(b) Swenson believes Summit has not made a good-faith effort to get his consent for the 

pore space owned by himself, the Swenson Trust, and the group of landowners he is 
representing (Landowner Intervenors). 

 
(c) Swenson does not believe Summit’s proposed storage facilities are accomplishing 

the policy goals listed under NDCC Chapter 38-22. 
 
(d) Swenson testified he does not believe equitable compensation is occurring or that 

the Commission has the information available to determine if equitable 
compensation is being met as required by NDCC Chapter 38-22. 

 
(e) Swenson testified he has been severely prejudiced by the State’s lack of enforcement 

of North Dakota Rules of Civil Procedure as he has not received one piece of 
discovery from Summit. Swenson testified he believes he has been unfairly treated 
as his Petition to Intervene was only granted for the BK Fischer application 
submitted by SCS #2 but Minnkota, who is to see smaller pressure increases in its 
leased pore space, as shown in Exhibit LO-86, was granted approval to petition in 
all three storage facilities. 

 
(f) Swenson testified he believes the storage facility boundary that determines which 

pore space owners are paid is arbitrary and inaccurate. 
 
(g) Swenson believes the pore space he owns outside of the storage facility area 

boundaries will be negatively affected, as shown by Exhibit LO-63, by the injection 
operations. Swenson testified that much of his land will have pressure trespass in the 
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pore space rendering him unable to use it for a net cash flow and that he is not being 
paid for his pore space being damaged. 

 
(h) Swenson testified Summit has not submitted into the record any evidence of a 

potential vapor release model, concentration gradients of the carbon dioxide that 
may be released, and its potential impact to public receptors should a release occur. 
Swenson believes this information is necessary before making a determination on 
whether the project could endanger human health. 

 
The Commission notes the following in response to Swenson’s testimony: 
 

(a) At the hearings and in their various motions the Landowner Intervenors argue the 
Commission has violated their constitutional rights including due process.  As part 
of issuing this order, however, the Commission notes it does not determine the 
constitutionality of North Dakota statues and laws. The Commission finds NDCC 
Section 38-22-10 to be the current law. 

 
(b) NDCC Section 38-22-08(4) requires the storage operator to make a good-faith effort 

to get the consent of all persons who own the storage reservoir’s pore space and 
NDCC Section 38-22-08(5) requires the storage operator to obtain the consent of 
persons who own at least sixty percent of the storage reservoir’s pore space. Summit 
testified that through good-faith negotiations with over 450 landowners, it acquired 
pore space agreements for over 146,500 acres and during those negotiations made 
changes to the pore space agreement, including a 50% increase in the royalty 
payment rate, the addition of a Favored Nations clause, and offering of a no surface 
facilities clause (No Surface Occupancy). Exhibit 5A, 5B, and 5C show SCS #1, 
SCS #2, and SCS #3 have leased approximately 89.14%, 92.43%, and 96.77%, 
respectively, across the three proposed storage facilities. A good-faith effort does 
not always result in an agreement between parties and a good-faith effort was made 
by Summit as indicated by the large percentage of consenting pore space owners.  

 
(c) The approval of Summit’s three storage facility permit applications is in the public 

interest by promoting the policy stated in NDCC Section 38-22-01. 
 
(d) NDCC Section 38-22-08(14) requires that all nonconsenting pore space owners are 

or will be equitably compensated. “Equitably compensated” in this statute is not to 
be interpreted as assessing or setting the fair market value of pore space. Summit’s 
one-phase formula based on surface acres and implementation of the Favored Nation 
clause under Section 32 of the Pore Space Lease agreement will equitably 
compensate all pore space owners within the storage facilities. The Commission 
does not set or evaluate the fair market value of pore space as those terms are 
negotiated between the applicant (storage operator) and the pore space owners; 
however over 90% of the pore space owners across the three storage facilities signed 
pore space lease agreements, indicating the majority of the pore space owners agree 
they are being fairly compensated for the use of their pore space.  
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(e) Minnkota’s Petition to Intervene was granted only upon Minnkota demonstrating its 
correlative rights are impacted.  

 
(f) Swenson is not qualified to evaluate the accuracy of the storage facility boundary. 

The storage facility permit application and testimony provided by Summit at the 
hearing adequately define the horizontal and vertical boundaries of the storage 
reservoir. 

 
(g) Swenson is not qualified to evaluate the effect the injection operations and 

associated pressure front may have on his pore space. This topic has been discussed 
in aforementioned Paragraph (57). 

 
(h) Dispersion models are not required to be submitted with storage facility permit 

applications. The storage facility permit application’s geologic and area of review 
evaluations indicate the confining zone properties and lack of pathways for 
migration present across the storage reservoir will prevent carbon dioxide from 
leaking out of or for other substances to leak into the storage reservoir, as required 
pursuant to NDCC Section 38-22-08(8) and (9). The storage facility permit 
application includes a testing and monitoring plan, postinjection site care and facility 
closure plan, and emergency and remedial response plan, and these plans if followed 
will ensure compliance with NDCC Section 38-22-08(13). The storage facility 
permit as proposed will not endanger human health nor unduly endanger the 
environment and will not adversely affect surface waters or formations containing 
fresh water, as required pursuant to NDCC Section 38-22-08(7) and (10).  

 
TECHNICAL REVIEW: 
 
 (63) SCS #2’s application provides adequate data to show suitability of the Broom Creek 
Formation for geologic storage of carbon dioxide in the facility area. SCS #2 testified the storage 
facility was suitable and feasible for carbon dioxide injection and storage pursuant to NDCC 
Section 38-22-08(2). The Commission agrees.  
 
 (64) SCS #2’s application provides adequate modeling of the storage reservoir for 
delineation of the facility area pursuant to NDAC Section 43-05-01-05, provides adequate 
monitoring to detect if carbon dioxide is migrating into properties outside of the facility area 
pursuant to NDAC Section 43-05-01-11.4, and should a vertical or lateral release of carbon dioxide 
from the facility occur, emergency and remedial plans are in place pursuant to NDAC Section 
43-05-01-13. 
 
 (65) NDCC Section 38-22-08(6) requires the Commission to find whether the storage facility 
contains commercially valuable minerals and, if it does, a permit may be issued only if the 
Commission is satisfied that the interests of the mineral owners or mineral lessees will not be 
adversely affected or have been addressed in an arrangement entered into by the mineral owners 
or mineral lessees and the storage operator. The proposed storage facility does not contain 
commercially valuable minerals. The amalgamated storage reservoir pore space to be utilized is 
not hydrocarbon bearing as determined from test data included with the application. There has 



Case No. 30873 
Order No. 33533 

(23) 

been no historic hydrocarbon exploration, production, or studies suggesting there is an economic 
supply of hydrocarbons from formations above or below the Broom Creek Formation within the 
proposed storage facility area. Lignite coal is mined near the proposed storage facility area from 
the Sentinel Butte Formation, within the Beulah Horizon of the Beulah-Zap Interval. Coal seams 
exist in the Bullion Creek Formation. All coal seams present in the Fort Union Group above the 
facility area will not be impacted by this project as there are no current or future planned mining 
activities within the proposed storage facility area. SCS #2 testified if operators decide to drill 
wells for hydrocarbon exploration or production in the future, the lateral extent of the stabilized 
plume and the pressure differential are minor enough to allow for either horizontal drilling without 
penetrating the stored carbon dioxide or vertical drilling with proper controls, for hydrocarbon 
exploration below the Broom Creek Formation. The Commission agrees. 
 
 (66) The MCE Pipeline is an approximately 2,500-mile proposed carbon dioxide 
transmission pipeline that will be constructed, owned, and operated by SCS Carbon Transport LLC 
(SCS CT). SCS #2 testified the MCE Pipeline will be capable of transporting up to 18.5 million 
metric tons of carbon dioxide annually from anthropogenic sources, including ethanol facilities 
and other industries across the Midwest, including Iowa, Minnesota, Nebraska, South Dakota, and 
North Dakota, to be stored in three storage facilities, namely the TB Leingang, BK Fischer, and 
KJ Hintz located in Mercer, Morton, and Oliver Counties, near the city of Beulah, North Dakota, 
respectively owned and operated by SCS #1, SCS #2, and SCS #3. SCS #2 testified Summit 
Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC, and Summit Carbon Storage #3, LLC 
are all wholly owned subsidiaries of SCS Permanent Carbon Storage LLC (SCS PCS), and SCS 
Carbon Transport LLC and SCS Permanent Carbon Storage LLC are both wholly owned 
subsidiaries of Summit Carbon Solutions, LLC. SCS #2 testified at the time of the hearing, 57 
ethanol plants had signed contracts, including Tharaldson Ethanol in Casselton, North Dakota. 
 
 (67) The dynamic reservoir simulation for SCS #2’s application indicated approximately 
4.92 million metric tons of carbon dioxide annually or 98.3 million metric tons over the 20-year 
injection period, could be stored, without exceeding the maximum bottom hole pressure constraint, 
derived as 90% of the formation fracture pressure of the Broom Creek Formation and a well head 
pressure of 2,100 psi during injection. The capacity for the three storage facilities combined was 
modeled to be approximately 17.6 million metric tons of carbon dioxide annually or 352 million 
metric tons over the 20-year injection period. SCS #2 testified the 57 ethanol plants account for 
approximately 16 million metric tons of carbon dioxide annually and should additional volumes 
be contracted that would exceed the capacity of the three storage facilities, an additional storage 
facility permit would be pursued.  
 
 (68) SCS CT has submitted a permit to the North Dakota Public Service Commission (PSC) 
for approximately 332 miles of the MCE Pipeline that is within the state of North Dakota. 
Transition from the PSC jurisdiction transmission line (MCE Pipeline) to the flow lines for the 
three storage facilities will be at the terminus point located in Section 5, Township 141 North, 
Range 86 West, Oliver County, North Dakota. The entire length of the approximately 5.4-mile 
flow line to be utilized for carbon dioxide transportation from the junction off the TB Leingang 
flow line, where a launcher/receiver is proposed to be in Section 5, Township 141 North, Range 
87 West, Oliver County, North Dakota (the TB/BK junction is considered part of the injection 
facility for the proposed BK Fischer storage facility) is under the jurisdiction of the Commission.  
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 (69) The 16-inch and 24-inch flow line will be high-strength carbon steel pipe constructed in 
accordance with American Petroleum Institute (API) 5L X-70 PSL 2 (2018) requirements and is 
anticipated to have maximum operating pressure of 2,183 psig and maximum design flow rate of 
314.5 million standard cubic feet per day. The flow line will have an impressed current cathodic 
protection (ICCP) system installed to mitigate external corrosion. SCS #2 testified the flow lines 
for all three storage facilities, the MCE Pipeline, and the ICCP system will be constructed and 
operated in compliance with the Pipeline and Hazardous Materials Safety Administration’s Title 
49 of the Code of Federal Regulations, Part 195. SCS #2 testified the flow line would be operated 
in a manner that would not exceed the surface and bottom hole pressure constraints of the injection 
wells.  
 
 (70) The flow line will be equipped with flowmeters, pressure gauges, and a Supervisory 
Control and Data Acquisition (SCADA) system to detect leaks. The SCADA system will be 
integrated to allow SCS #1, SCS #2, SCS #3, SCS PCS, and SCS CT to share operational data and 
controls in real-time to ensure operational parameters are safely maintained between all injection 
sites. Carbon dioxide gas detection stations will be placed on the injection well heads and inside 
the pump and metering buildings.  SCS #2 testified the flow line will be owned by SCS #2 but 
operated by SCS CT, as a single integrated system, with the SCS #1 flow line, SCS #3 flow line, 
and MCE Pipeline. 
 
SCS #2 testified each injection well will have a dedicated mass flowmeter in addition to a mass 
flowmeter located at the terminus point (custody transfer point from MCE Pipeline to SCS #1’s 
flow line). SCS #2 was questioned by Commission staff at the hearing on June 12, 2024 if it would 
be opposed to a requirement to add flowmeters at the beginning of each individual flow line to 
show custody transfer to SCS #2 and SCS #3, to which SCS #2 had no opposition. SCS #2 provided 
a supplemental filing on June 24, 2024 to clarify prior testimony, to add it does not object to the 
requirement but does not believe the additional custody transfer points (flowmeters) will add 
significant value to the accuracy of the metering and leak detection system. SCS #2 explains the 
addition of these flowmeters would require additional resources to calibrate meters and stream 
quality analyzers and require the addition of a 24-inch smart tool receiver and launcher. SCS #2 
recommends such additions be contemplated in the future should one of the storage facilities be 
sold.  
 
 (71) The projected composition of the commingled carbon dioxide stream being transported 
by the MCE Pipeline at the time of this application is anticipated to be at least 98.25% carbon 
dioxide, less than 1.44% nitrogen, less than 0.31% oxygen, with trace quantities of water, 
hydrocarbons, hydrogen sulfide, sulfur, and glycol. The MCE Pipeline and storage facility have 
been conservatively designed to accommodate a carbon dioxide stream that is 95% carbon dioxide, 
2% oxygen, and 3% nitrogen. The carbon dioxide stream composition used in the dynamic 
reservoir simulation was 98.25% carbon dioxide which SCS #2 testified represents the anticipated 
average carbon dioxide stream based on compositional tests from the 57 ethanol plant sources and 
provides for a more representative plume boundary. SCS #2 testified a test would be required for 
any new proposed sources to confirm their carbon dioxide stream meets or exceeds 95% carbon 
dioxide. Carbon dioxide stream test results for any new proposed sources shall be submitted to the 
Commission, for review through the Department of Mineral Resources Oil and Gas Division. The 
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Commission finds SCS #2 has demonstrated the carbon dioxide stream is of a quality that allows 
it to be safely and efficiently stored in the storage reservoir pursuant to NDCC Section 38-22-08(3).  
 
 (72) The BK Fischer #1 well (File No. 40124) is a stratigraphic test well that will be drilled, 
tested, logged, and constructed to Class VI requirements, located 1,035 feet from the north line 
and 458 feet from the east line of Section 22, Township 142 North, Range 88 West, Mercer County, 
North Dakota. This well is to be converted to a Class VI injection well.  
 
 (73) The BK Fischer #2 well (File No. 40125) is a stratigraphic test well that will be drilled, 
tested, logged, and constructed to Class VI requirements, located 1,035 feet from the north line 
and 358 feet from the east line of Section 22, Township 142 North, Range 88 West, Mercer County, 
North Dakota. This well is to be converted to a Class VI injection well.  
 
 (74) The Archie Erickson #2 well (File No. 38622), located 902 feet from the south line and 
794 feet from the west line of Section 12, Township 142 North, Range 88 West, Mercer County, 
North Dakota, is a stratigraphic test well that was used for reservoir characterization and 
constructed to Class VI requirements. This well is to be utilized as a direct method of monitoring 
the injection zone pursuant to NDAC Section 43-05-01.11.4. 
 
 (75) SCS #2 created a geologic model based on site characterization as required by NDAC 
Section 43-05-01-05.1 to delineate the area of review. Data utilized included seismic survey data, 
geophysical logs from nearby wells, and core data. Structural surfaces were interpolated with 
SLB’s (formerly Schlumberger) Petrel software, and included formation top depths, data collected 
from the ANG #1 (Class I well), Flemmer #1 (File No. 34243), BNI #1 (File No. 34244), J-LOC 
#1 (File No. 37380), Liberty #1 (File No. 37672), MAG #1 (File No. 37833), Coteau #1 (File No. 
38379), Milton Flemmer #1 (File No. 38594), Archie Erickson #2 (File No. 38622), and Slash 
Lazy H #5 (File No. 38701) wells; three 3D seismic surveys conducted at the Milton Flemmer #1, 
Archie Erickson #2, and Slash Lazy H #5; the J-LOC #1 and BNI #1; and the Liberty #1 locations; 
and one 5 mile long 2D seismic line near the J-LOC #1, BNI #1, and Liberty #1 locations. Well 
log data was used to pick formation tops, interpret lithology, estimate petrophysical properties, 
and determine a time-depth shift for seismic data in the Amsden Formation, the lower confining 
zone, the undifferentiated Spearfish/Opeche Formations, the upper confining zone, and the Broom 
Creek Formation, the injection zone. Geostatistics were used to distribute petrophysical properties 
within the model. Seismic data was used to reinforce interpolation of the formation tops to create 
structural surfaces, and to distribute lithologies and geologic properties in the model. 
 
The numerical simulation model permeability was tuned globally by applying a permeability 
multiplier to match the reservoir properties estimated from the Milton Flemmer #1 data. SCS #2 
explained that the Milton Flemmer #1 injectivity test results, well logs, and core analysis, and area 
seismic data were reviewed before deciding to use a 2.5 multiplier and its technical experts are 
confident in using this multiple based on their years of experience studying the Broom Creek 
Formation. The Commission notes the use of permeability multipliers is typical in reservoir 
modeling and finds the use of the 2.5 multiple reasonable given the information provided, the lack 
of operational data for history matching, and the requirement for storage operators to reevaluate 
the model at a minimum once every five years pursuant to NDAC Section 43-05-01-05.1.  
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Sensitivity analyses are used to determine how input parameters affect a model’s output. SCS #2 
testified sensitivity analyses were ran on injection rates, bottom hole pressure conditions, well head 
temperatures, and well head pressures, and certainty cases were run on property distribution. SCS 
#2 explained that a model without sensitivity analyses done would provide enough insight to be 
able to safely inject for at least five years until the first reevaluation requirement. The Commission 
agrees.  
 
Based on the reservoir pressure calculated at the BK Fischer #1 well, critical threshold pressure 
for this storage facility exists in the Broom Creek Formation prior to injection. For area of review 
delineation purposes, critical threshold pressure has the same meaning as pressure front, defined 
in NDAC Section 43-05-01-01. The EPA’s “UIC Program Class VI Well Area of Review 
Evaluation and Corrective Action Guidance” lists several methods to estimate an acceptable 
pressure increase for over-pressurized reservoirs, including a multiphase numerical model 
designed to model leakage through a single well bore, or through multiple well bores in the 
formation. SCS #2 used this method to determine cumulative leakage potential along a 
hypothetical leaky well bore without injection occurring, estimated to be 0.006 cubic meters over 
20 years. Incremental leakage with injection occurring was estimated to be a maximum of 0.014 
cubic meters over 20 years. A value of 1 cubic meter is the lowest meaningful value that can be 
produced by the Analytical Solution for Leakage in Multilayered Aquifers (ASLMA) model as 
smaller values likely represent statistical noise. An actual leaky well bore or transmissive conduit 
would likely communicate with the Inyan Kara Formation. SCS #2’s application noted no 
indications of communication between the Broom Creek Formation and Inyan Kara Formation 
were observed, and that nothing in fluid samples indicated communication to an Underground 
Source of Drinking Water (USDW).  
 
The predicted extent of the carbon dioxide plume from beginning to end of life of the project, at 
the time when the carbon dioxide plume ceases to migrate into adjacent cells of the geologic model, 
was used to define the area of review in this case. Pursuant to NDAC Section 43-05-01-05(1)(b)(2) 
the area of review included a one-mile buffer around the storage facility boundaries. Time lapse 
seismic surveys will be used to monitor the extent of the carbon dioxide plume. 
 
SCS #2 testified plume stabilization is evaluated by reviewing the rate of change in the carbon 
dioxide plume area over time using one-year time steps and a rate cutoff of less than 0.2 square 
miles of change per year was used to determine the stabilized plume boundary; a carbon dioxide 
saturation cutoff of 5% was used to define the stabilized plume boundary because 5% is the lowest 
detectable limit using seismic surveys; and a variable buffer was used on the stabilized plume 
boundary so the storage facility area included describable lands.  
 
 (76) The area proposed to be included within the storage facility is as follows: 
 
 TOWNSHIP 143 NORTH, RANGE 88 WEST 

ALL OF SECTION 33 AND 34, THE SW/4 NW/4, SW/4 AND S/2 SE/4 OF SECTION 27, 
THE S/2 N/2 AND S/2 OF SECTION 28, THE SE/4 NE/4 AND SE/4 OF SECTION 29, THE 
SW/4 AND E/2 OF SECTION 32, AND THE W/2 AND W/2 E/2 OF SECTION 35, 
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 TOWNSHIP 142 NORTH, RANGE 88 WEST 
ALL OF SECTIONS 3, 4, 5, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 20, 21, 22, 23, 24, 25, 26, 27, 
28, 29, 33, 34, 35, 36, THE S/2 OF SECTION 1, THE W/2 NE/4, NW/4 AND S/2 OF 
SECTION 2, THE E/2 E/2 OF SECTION 6, THE E/2 OF SECTION 7, THE E/2, SE/4 NW/4 
AND NE/4 SW/4 OF SECTION 18, THE E/2 OF SECTION 19, THE E/2 E/2 OF SECTION 
30, AND THE NW/4 AND E/2 OF SECTION 32, 

 
 TOWNSHIP 142 NORTH, RANGE 87 WEST 

ALL OF SECTIONS 7, 18, 19, 30, THE S/2 SW/4 OF SECTION 5, THE SW/4, W/2 SE/4 
AND SE/4 SE/4 OF SECTION 6, THE W/2 OF SECTION 8, THE W/2 OF SECTION 17, 
THE W/2 OF SECTION 20, THE W/2 OF SECTION 29, AND THE NW/4 OF SECTION 
31, 

 
 TOWNSHIP 141 NORTH, RANGE 88 WEST 

ALL OF SECTION 2, THE NW/4 OF SECTION 1 AND THE N/2 AND SE/4 OF SECTION 
3. 

  
ALL IN MERCER AND OLIVER COUNTIES AND COMPRISING OF 28,844.57 ACRES, 
MORE OR LESS. 

 
 (77) In Archie Erickson #2 well, the Spearfish and Opeche Formations, hereinafter referred 
to as the Spearfish/Opeche Formations, unconformably overlie the Broom Creek Formation. The 
Minnekahta Formation is absent in the Archie Erickson #2 well, and where it does not exist, the 
Spearfish and Opeche Formations are considered undifferentiated. The Broom Creek Formation, 
the upper confining Spearfish/Opeche Formations, and the lower confining Amsden Formation are 
laterally extensive throughout the area of review. 
 
 (78) Core analysis of the Broom Creek Formation in the Archie Erickson #2 well shows 
sufficient permeability to be suitable for the desired injection rates and pressures without risk of 
creating fractures in the injection zone. Thin-section and SEM-EDS (energy-dispersive 
spectroscopy) micrograph investigation shows the Broom Creek Formation’s most porous sample 
shows isolated grains of moderately sorted, subrounded quartz and subangular feldspar grains. The 
least porous sample is located at the Broom Creek Formation and Amsden Formation boundary 
and primarily consists of anhydrite, dolomite, quartz and illite clay. Microfracture testing in the 
Archie Erickson #2 well, at a depth of 6,080 feet determined the breakdown pressure of the Broom 
Creek Formation to be 8,226 psi, with a fracture propagation pressure of 4,202 psi, and a fracture 
closure pressure of 4,098 psi, yielding a formation fracture gradient of 0.691 psi/ft.  
 
Core analysis of the overlying Spearfish/Opeche Formations shows sufficiently low permeability 
to stratigraphically trap carbon dioxide and displaced fluids. Thin-section and SEM-EDS 
micrograph investigation show the Spearfish/Opeche Formations’ most porous sample displays 
well-compacted angular and poorly sorted quartz and feldspar grains, with contacts separated by 
a clay matrix and iron oxides, forming isolated and discontinuous pore spaces. The least porous 
sample is located at the Spearfish/Opeche Formations and Broom Creek Formation boundary and 
primarily consists of a clay matrix with embedded quartz and feldspar clasts. Microfracture testing 
in the Archie Erickson #2 well at 5,802 feet observed no formation breakdown with a maximum 



Case No. 30873 
Order No. 33533 

(28) 

of 9,002 psi applied. The inability to break down the Spearfish/Opeche Formations indicates the 
formations are very tight competent rock and exhibit sufficient geologic integrity to contain the 
injected carbon dioxide. The maximum bottom hole pressures of 3,633 psi and 3,624 psi, 
respectively for the BK Fischer #1 and BK Fischer #2 injection wells, are estimated to be 90% of 
the formation fracture pressure as calculated by the 0.691 psi/ft fracture gradient of the Broom 
Creek Formation multiplied by the depth of the top perforation in the injection zone. Injection 
formation breakdown would be observed and recorded if permitted operational pressures were 
exceeded before compromising the confining zone.  
 
Core analysis of the underlying Amsden Formation shows sufficiently low permeability to 
stratigraphically contain carbon dioxide and displaced fluids. Thin-section and SEM-EDS 
micrograph investigation shows the most porous sample has moderately sorted, fine- to 
medium-grained quartz and feldspar grains with intergranular pore space filled with dolomite or 
anhydrite. This layer is isolated and confined between an ultralow permeable layer of clay-rich 
quartz dolomite above and an anhydrite-rich layer below. 
 
 (79) SCS #2 has defined the horizontal and vertical boundaries of the storage reservoir and 
buffers have been included to ensure the storage facility is operated safely and as contemplated 
pursuant to NDCC Section 38-22-08(12).  
 
 (80) The in situ fluid of the Broom Creek Formation in this area is in excess of 10,000 parts 
per million of total dissolved solids. 
 
 (81) Investigation of wells within the area of review found no vertical penetrations of the 
confining or injection zones requiring corrective action. The area of review will be reevaluated at 
a period not to exceed five years from beginning of injection operations.  
 
 (82) The Fox Hills Formation is the deepest USDW within the area of review. Its base is 
situated at a depth of 1,640 feet at the location of the Archie Erickson #2 well, leaving 
approximately 4,205 feet between the base of the Fox Hills Formation and the top of the Broom 
Creek Formation.  
 
 (83) Fluid sampling of shallow USDWs has been performed to establish a geochemical 
baseline, with additional localized baseline sampling proposed for the Fox Hills Formation and 
other shallow wells under investigation. Future sampling is proposed in SCS #2’s application 
pursuant to NDAC Section 43-05-01-11.4. A baseline of groundwater samples will be established 
and submitted to the Commission, for review through the Department of Mineral Resources Oil 
and Gas Division prior to injection operations. 
 
 (84) Soil sampling is proposed pursuant to NDAC Section 43-05-01-11.4. A baseline of soil 
gas concentrations will be established and submitted to the Commission, for review through the 
Department of Mineral Resources Oil and Gas Division prior to injection operations. Soil gas 
profile stations will be located near the BK Fischer #1 and BK Fischer #2 injection wells and 
Archie Erickson #2 monitoring well locations.  
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 (85) The top of the Inyan Kara Formation is at 4,406 feet, approximately 2,766 feet below 
the base of the Fox Hills Formation at the location of the Archie Erickson #2 well and it provides 
an additional zone of monitoring between the Fox Hills Formation and the Broom Creek Formation 
to detect vertical carbon dioxide or fluid movement. 
 
 (86) No known or suspected regional faults or fractures with transmissibility have been 
identified during the site-specific characterization. Formation imaging logs show primarily 
resistive fractures commonly filled with anhydrite, a few conductive fractures filled with clay, and 
one conductive partially resistive fracture filled with quartz and clay within the Spearfish/Opeche 
Formations. Core analysis confirmed fractures observed in the Spearfish/Opeche Formations were 
tectonic, vertical to subvertical, mainly closed, and cemented with anhydrite. One minor fault 
present in the Spearfish/Opeche Formations shows normal faulting with minor offset.  Based on 
analysis, the fault appears to be isolated and does not interact with any fracture network and would 
not be a conduit for fluid migration. The Amsden Formation is considered to be nonfractured, 
however a few conductive and resistive fractures filled with quartz, were identified with the 
presence of horizontal compaction features (stylolites). Core analysis confirmed the fractures were 
discontinuous and closed. Drilling induced fractures were not identified in the Spearfish/Opeche, 
Broom Creek, and Amsden Formations, but were found in the Mowry Formation located above 
the Spearfish/Opeche Formations. Seismic data used to characterize the subsurface within the 
project area showed no indication of faulting with sufficient vertical extent to transect the storage 
reservoir and confining zones. SCS #2 testified the fractures found through formation imaging logs 
and core analysis were filled with precipitated minerals and all fractures, including the minor fault, 
lack sufficient permeability or vertical extent to act as fluid pathways. 
 
 (87) Fluid samples from the Inyan Kara Formation and Broom Creek Formation suggest they 
are hydraulically isolated from each other, supporting that the confining formations above the 
Broom Creek Formation are not compromised by migration pathways. 
 
 (88) Geochemical simulation performed with a conservative injection stream and data 
obtained from the confining and injection zones determined no observable change in injection rate 
or pressure, and simulations of conservatively high carbon dioxide exposure to the cap rock 
determined geochemical changes will be minor and only at the contact with the injection zone and 
will not cause substantive deterioration compromising confinement. The injection stream 
composition used for geochemical modeling contained a higher amount of oxygen than the 
anticipated stream to represent the conservative scenario because oxygen is the most reactive 
constituent in the anticipated injection steam. The confining zones have adequate thickness to both 
act as immediate containment and provide a measurable vertical buffer.   
 
 (89) Risk of induced seismicity is not a concern based on existing studies of major faults 
within the area of review, tectonic boundaries, and relatively stable geologic conditions 
surrounding the proposed injection site. SCS #2 testified a passive seismicity monitoring array 
would be installed to provide continuous near-real-time reporting of seismic events and once the 
layout is known it will be submitted to the Commission, for review through the Department of 
Mineral Resources Oil and Gas Division prior to injection operations. 
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 (90) The storage facility permit application, testimony provided at the hearing, and 
information detailed in the aforementioned paragraphs in the Technical Review section provide 
evidence that the storage facility as proposed will: 

 
(a) Not adversely affect surface waters or formations containing surface waters pursuant 

to NDCC Section 38-22-08(7).  
 
(b) Prevent carbon dioxide from escaping the storage reservoir pursuant to NDCC 

Section 38-22-08(8). 
 
(c) Not allow substances to enter the storage reservoir that could compromise the 

objectives of NDCC Chapter 38-22 or the integrity of the storage reservoir pursuant 
to NDCC Section 38-22-08(9).  

 
(d) Not endanger human health nor unduly endanger the environment, pursuant to NDCC 

Section 38-22-08(10) as supported by aforementioned Paragraphs (a) through (c) 
above.  

 
(e) Have established monitoring facilities and protocols to assess the location and 

migration of carbon dioxide injected for storage and the storage operator will ensure 
compliance with all permit, statutory, and administrative requirements pursuant to 
NDCC 38-22-08(13).  

 
 (91) NDAC Section 43-05-01-11.3(3) requires the storage facility operator to maintain 
pressure on the annulus that exceeds the operating injection pressure, unless the Commission 
determines that such a requirement might harm the integrity of the well or endanger USDWs. SCS 
#2 testified its intention to submit a variance request with the injection permit to use less than a 
300 psi nitrogen cushion to maintain constant positive pressure on the well annulus in each 
injection well. The Commission believes placing pressure on the annulus that exceeds the 
operating injection pressure will create a risk of micro annulus by debonding of the long string 
casing-cement sheath during the operational life of the well. A micro annulus would harm external 
mechanical integrity and provide a potential pathway for endangerment of USDWs.  
 
 (92) The two injection wells are proposed to be equipped with distributed temperature 
sensing (DTS) and distributed acoustic sensing (DAS) fiber optic cables enabling continuously 
monitored external mechanical integrity. The planned monitoring well, Archie Erickson #2 is 
equipped with DTS/DAS.  
 
 (93) SCS #2 testified Summit’s project (reference to Summit’s project means the three 
storage facilities, TB Leingang, BK Fischer, and KJ Hintz and the MCE Pipeline which are owned 
by subsidiaries of Summit Carbon Solutions, LLC) will benefit the agricultural and energy 
industries of North Dakota, the U.S. economy, and the ethanol plant participants (sources of carbon 
dioxide).  
 
SCS #2 testified the project will benefit North Dakota by developing carbon capture storage (CCS) 
infrastructure, such as carbon dioxide pipeline infrastructure that will be a common carrier system 
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that could be used by others, by commercially deploying CCS it provides support for others doing 
the same, and by benefiting the regional corn market as it will provide a significant demand for 
regional corn. By extension the corn market will have an impact on land prices and commodity 
prices that would benefit the U.S. economy. SCS #2 testified the project will benefit the ethanol 
plant partners as it will allow them to lower their carbon intensity score and enable them to 
participate in emerging low carbon fuel markets, both for fuel transportation and potentially 
sustainable aviation fuels. The Tharaldson Ethanol Plant, located in Casselton, North Dakota, is a 
plant partner that consumes approximately 15-20% of the corn grown in North Dakota annually. 
 
More information is needed before establishing storage fees pursuant to NDAC Section 
43-05-01-17 for the TB Leingang, BK Fischer, and KJ Hintz storage facilities.  
 
 (94) The approval of this application is in the public interest by promoting the policy 
established by the North Dakota Legislature pursuant to NDCC Section 38-22-01. 
 
 (95) The application submitted and testimony provided at the hearing, meet all requirements 
set by the Commission as required by NDCC Section 38-22-08(1).  
 
IT IS THEREFORE ORDERED: 
 
 (1) The creation of the BK Fischer Broom Creek Storage Facility in Mercer and Oliver 
Counties, North Dakota, is hereby authorized and approved. 
 
 (2) Summit Carbon Storage #2, LLC, its assigns and successors, is hereby authorized to 
store carbon dioxide in the Broom Creek Formation in the BK Fischer Broom Creek Storage 
Facility. 
 
 (3) The BK Fischer Broom Creek Storage Facility shall extend to and include the following 
lands in Mercer and Oliver Counties, North Dakota: 
 
 TOWNSHIP 143 NORTH, RANGE 88 WEST 

ALL OF SECTION 33 AND 34, THE SW/4 NW/4, SW/4 AND S/2 SE/4 OF SECTION 27, 
THE S/2 N/2 AND S/2 OF SECTION 28, THE SE/4 NE/4 AND SE/4 OF SECTION 29, THE 
SW/4 AND E/2 OF SECTION 32, AND THE W/2 AND W/2 E/2 OF SECTION 35, 

 
 TOWNSHIP 142 NORTH, RANGE 88 WEST 

ALL OF SECTIONS 3, 4, 5, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 20, 21, 22, 23, 24, 25, 26, 27, 
28, 29, 33, 34, 35, 36, THE S/2 OF SECTION 1, THE W/2 NE/4, NW/4 AND S/2 OF 
SECTION 2, THE E/2 E/2 OF SECTION 6, THE E/2 OF SECTION 7, THE E/2, SE/4 NW/4 
AND NE/4 SW/4 OF SECTION 18, THE E/2 OF SECTION 19, THE E/2 E/2 OF SECTION 
30, AND THE NW/4 AND E/2 OF SECTION 32, 
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 TOWNSHIP 142 NORTH, RANGE 87 WEST 
ALL OF SECTIONS 7, 18, 19, 30, THE S/2 SW/4 OF SECTION 5, THE SW/4, W/2 SE/4 
AND SE/4 SE/4 OF SECTION 6, THE W/2 OF SECTION 8, THE W/2 OF SECTION 17, 
THE W/2 OF SECTION 20, THE W/2 OF SECTION 29, AND THE NW/4 OF SECTION 
31, 

 
 TOWNSHIP 141 NORTH, RANGE 88 WEST 

ALL OF SECTION 2, THE NW/4 OF SECTION 1 AND THE N/2 AND SE/4 OF SECTION 
3. 

  
ALL IN MERCER AND OLIVER COUNTIES AND COMPRISING OF 28,844.57 ACRES, 
MORE OR LESS. 

 
 (4) Injection into the BK Fischer Broom Creek Storage Facility shall not occur until Summit 
Carbon Storage #2, LLC has met the financial responsibility demonstration pursuant to Order No. 
33535. 
 
 (5) This authorization does not convey authority to inject carbon dioxide into the BK 
Fischer Broom Creek Storage Facility; an approved permit to inject for the BK Fischer #1 (File 
No. 40124) and BK Fischer #2 (File No. 40125) wells shall be issued by the Commission prior to 
injection operations commencing. 
 
 (6) The authorization granted herein is conditioned on the operator receiving and complying 
with all provisions of the injection permit issued by the Department of Mineral Resources Oil and 
Gas Division of the Industrial Commission and complying with all applicable provisions of NDAC 
Chapter 43-05-01 and this order. 
 
 (7) Definitions. 
 
“Area of review” in this case means an area encompassing a buffer around the facility area of one 
mile. 
 
“Broom Creek Formation” in this case means the stratigraphic interval from below the base of the 
undifferentiated Spearfish/Opeche Formations, found at a depth of 5,845 feet below the Kelly 
Bushing, to above the top of the Amsden Formation, found at a depth of 6,148 feet below the Kelly 
Bushing, as identified by the Array Induction Gamma log performed in the Archie Erickson #2 
well (File No. 38622), located in SW/4 SW/4 of Section 12, Township 142 North, Range 88 West, 
Mercer County, North Dakota.  
 
“Cell” in this case means individual cell blocks of the geologic model; each cell is approximately 
1,000 feet by 1,000 feet. 
 
“Facility area” means the areal extent of the storage reservoir as defined in Paragraph (3) above, 
that includes lands within the lateral boundary of the carbon dioxide plume from beginning of 
injection to the time the carbon dioxide plume ceases to migrate into adjacent geologic model cells. 
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“Storage facility” means the reservoir, underground equipment, and surface facilities and 
equipment used or proposed to be used in the geologic storage operation. Pursuant to NDCC 
Section 38-22-02, it does not include pipelines used to transport carbon dioxide to the storage 
facility. 
 
 (8) The storage facility operator shall comply with all conditions of this order, the permit to 
inject, and applicable provisions of NDAC Chapter 43-05-01. Any noncompliance constitutes a 
violation and is grounds for enforcement action, including but not limited to termination, 
revocation, or modification of this order pursuant to NDAC Section 43-05-01-12. 
 
 (9) In an administrative action, it shall not be a defense that it would have been necessary 
for the storage facility operator to halt or reduce the permitted activity in order to maintain 
compliance with this order, the permit to inject, and applicable provisions of NDAC Chapter 
43-05-01. 
 
 (10) The storage facility operator shall take all reasonable steps to minimize or correct any 
adverse impact on the environment resulting from noncompliance with this order, the permit to 
inject, and applicable provisions of NDAC Chapter 43-05-01. 
 
 (11) The storage facility operator shall implement and maintain the provided emergency and 
remedial response plan pursuant to NDAC Section 43-05-01-13. 
 
 (12) The storage facility operator shall notify the Director within 24 hours of any release of 
carbon dioxide from the storage facility, flow lines, or of carbon dioxide detected outside of the 
injection zone. Where the Director or the storage facility operator obtains evidence that the injected 
carbon dioxide stream and associated pressure front may endanger an underground source of 
drinking water, the storage facility operator shall cease injection immediately, implement the 
emergency and remedial response plan approved by the Commission (insofar as the Commission 
has jurisdiction), and take all steps reasonably necessary to identify and characterize any release. 
 
 (13) The storage facility operator shall at all times properly operate and maintain all storage 
facilities which are installed or used by the storage facility operator to achieve compliance with 
the conditions of this order, the permit to inject, and applicable provisions of NDAC Chapter 
43-05-01. Proper operation and maintenance includes effective performance, adequate funding, 
adequate operator staffing and training, and adequate laboratory and process controls, including 
appropriate quality assurance procedures. This provision requires the operation of backup or 
auxiliary facilities or similar systems only when necessary to achieve compliance. 
 
 (14) This order may be modified, revoked and reissued, or terminated pursuant to NDAC 
Section 43-05-01-12. The filing of a request by the storage facility operator for and order 
modification, revocation and reissuance, or termination, or a notification of planned changes or 
anticipated noncompliance, does not stay any condition contained herein. 
 
 (15) The injection well permit or the permit to operate an injection well does not convey any 
property rights of any sort or any exclusive privilege. 
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 (16) The storage facility operator shall furnish to the Director, within a time specified, any 
information which the Director may request to determine whether cause exists for modifying, 
revoking and reissuing, or terminating this order, or to determine compliance thereof. The storage 
facility operator shall also furnish to the Director, upon request, copies of records required to be 
kept by this order, the permit to inject, and applicable provisions of NDAC Chapter 43-05-01. 
 
 (17) The storage facility operator shall allow the Director, or an authorized representative, 
upon presentation of credentials and other documents as may be required by law, to: 

 
(a) Enter upon the storage facility premises where records must be kept pursuant to this 

order and NDAC Chapter 43-05-01. 
 
(b) At reasonable times, have access to and copy any records that must be kept pursuant 

to this order and NDAC Chapter 43-05-01. 
 
(c) At reasonable times, inspect any facilities, equipment, including monitoring and 

control equipment, practices, or operations regulated or required pursuant to this 
order, the permit to inject, and NDAC Chapter 43-05-01. 

 
(d) At reasonable times, sample or monitor for the purposes of assuring compliance, any 

substances or parameters at any location. 
 
 (18) The storage facility operator shall maintain and comply with the proposed testing and 
monitoring plan pursuant to NDAC Section 43-05-01-11.4. 
 
 (19) The storage facility operator shall comply with the reporting requirements provided in 
NDAC Section 43-05-01-18. The mass of carbon dioxide injected, the volume of carbon dioxide 
stream injected, and the average and maximum injection rate, surface injection pressure, and 
down-hole temperature and pressure data shall be reported monthly to the Director on or before 
the fifth day of the second succeeding month once injection commences regardless of the status of 
operations, until the injection well is properly plugged and abandoned. 
 
 (20) The storage facility operator must obtain an injection well permit under NDAC Section 
43-05-01-10 and injection wells must meet the construction and completion requirements in 
NDAC Section 43-05-01-11. 
 
 (21) The storage facility operator shall notify the Director at least 48 hours in advance to 
witness all mechanical integrity tests of the tubing-casing annulus in the injection well. The packer 
must be set within 100 feet of the upper most perforation and in the chrome enhanced casing, as 
an exception to NDAC Section 43-05-01-11. However, the packer must also be set within 
confining zone lithology, within carbon dioxide resistant cement, and not interfere with down-hole 
monitoring equipment. 
 
 (22) The storage facility operator shall maintain and comply with the prepared plugging plan 
pursuant to NDAC Section 43-05-01-11.5. 
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 (23) The storage facility operator shall establish mechanical integrity prior to commencing 
injection and maintain mechanical integrity pursuant to NDAC Section 43-05-01-11.1. 
 
 (24) The storage facility operator shall implement the worker safety plan pursuant to NDAC 
Section 43-05-01-13. 
 
 (25) The storage facility operator shall comply with leak detection and reporting 
requirements pursuant to NDAC Section 43-05-01-14. 
 
 (26) The storage facility operator shall implement the proposed corrosion monitoring and 
prevention program pursuant to NDAC Section 43-05-01-15. 
 
 (27) The storage facility operator shall prepare, maintain, and comply with an area of review 
and corrective action plan pursuant to NDAC Section 43-05-01-05.1, if deemed necessary by the 
Commission.  
 
 (28) The storage facility operator shall maintain financial responsibility pursuant to NDAC 
Section 43-05-01-09.1 and Order No. 33535. 
 
 (29) The storage facility operator shall maintain and comply with the proposed post-injection 
site care and facility closure plan pursuant to NDAC Section 43-05-01-19. 
 
 (30) The storage facility operator shall notify the Director within 24 hours of failure or 
malfunction of surface or bottom hole gauges in the proposed BK Fischer #1 and BK Fischer #2 
injection wells and Archie Erickson #2 monitoring well.  
 
 (31) The storage facility operator shall implement surface air and soil gas monitoring as 
proposed. 
 
 (32) This storage facility authorization and permit shall be docketed for a review hearing at 
least once every five years from commencement of injection to determine whether it should be 
modified, revoked, or minor modification made, pursuant to NDAC Section 43-05-01-05.1(4). 
 
 (33) The storage operator shall file minor modification to the permit requests pursuant to 
NDAC Section 43-05-01-12.1 through a Facility Sundry Notice form. 
 
 (34) The storage facility operator shall pay fees pursuant to NDAC Section 43-05-01-17 
annually, on or before the last business day in June, for the prior year’s injection, unless otherwise 
approved by the Director.  
 
 (35) The storage facility operator must obtain a Commission determination by separate 
hearing on whether the current proposed carbon dioxide sources contribute to the energy and 
agricultural production economy of North Dakota. The storage operator shall not receive 
authorization to inject until the fees are determined by subsequent hearing and order of the 
Commission.   
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 (36) For each new additional carbon dioxide source, the storage facility operator must obtain 
a Commission determination on whether the source contributes to the energy and agriculture 
production economy of North Dakota, before it is approved to be stored. If the Commission deems 
a carbon dioxide source does not contribute to the energy and agricultural production economy of 
North Dakota, the fees will be determined by hearing, pursuant to NDAC Section 
43-05-01-17(1)(b). 
 
 (37) The operator shall implement a data sharing plan that provides for real-time sharing of 
data between Summit Carbon Storage #2, LLC, Summit Carbon Storage #1, LLC, Summit Carbon 
Storage #3, LLC, and SCS Carbon Transport LLC. If a discrepancy in the shared data is observed, 
the party observing the data discrepancy shall notify all other parties, take action to determine the 
cause, and record the instance. Copies of such records must be filed with the Commission upon 
request. 
 
 (38) This order shall remain in full force and effect until further order of the Commission. 
 
 Dated this 12th day of December, 2024. 
 
 INDUSTRIAL COMMISSION 
 STATE OF NORTH DAKOTA 
 
 /s/  Doug Burgum, Governor 
 
 /s/  Drew H. Wrigley, Attorney General 
 
 /s/  Doug Goehring, Agriculture Commissioner 
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NORTH DAKOTA INDUSTRIAL COMMISSION 
 

OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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inaccuracies of the mapping for purposes of amalgamation and compensation. The NDIC has 

inexplicably refused to produce the mapping files in its possession until the past month – and many 

months after the hearing in this matter. Now that the NDIC has finally produced the mapping files, 

it is unfair and highly prejudicial and a violation of due process to proceed to decision without 

giving the Landowners a fair opportunity to analyze the files and produce evidence in support of 

their valuation case that was impossible to present because of the failure to provide these files by 

the NDIC. 

 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true and 
correct. 
 
Signed on the 9th day of December, 2024 at Bismarck, ND, United States. 
 
 

 
Derrick Braaten 

 



BRAATEN
Law Firm

November 13, 2024

Nathan Anderson

Director, Oil and Gas Division

Department of Mineral Resources
1016 East Calgary Avenue
Bismarck, ND 58503

Re: Open Records Request

Mr. Anderson:

In the past year and a half, I have submitted to DMR several open records requests. The requests
relate to applications filed by three LLCs, Summit Carbon Storage #1, Summit Carbon Storage #2,
and Summit Carbon Storage #3, regarding their requests for permits for underground storage of
carbon dioxide. In response to these requests, while I have received some of the materials
requested, I have not received certain files included in those requests, files dealing with the
applicants' reservoir simulation modeling, that is, the CMC modeling files, computer files used by
and produced from the CMG modeling software running reservoir simulations regarding the
applicants' proposed injection into and use of the reservoir for storage. In particular, I have not
received the DAT, SRS, OUT, LOG, and RST modeling files. My past records' requests and
DMR's responses are summarized below.

While I suppose it is possible that DMR does not have these files, I believe it probably does. If in
fact DMR does not have them, please let me know that. But if you do have them, this -is a request
pursuant to N.D. Cent. Code § 44-04-18 for those files.

On June 9, 2023, the three Summit Carbon applicants submitted to DMR draft applications for
storage. On June 12, DMR's Tamara Madche informed the applicants that while DMR could not
start an immediate review of the applications, a check for completeness was conducted and several
"issues" were found. One concerned the "CMG Modeling Files," about which Ms. Madche stated,
'.'Need: the DAT, SRS, OUT, LOG, and RST files for the model." Exh. 1 (enclosed).

On June 14, 2023, as modified on June 20, I submitted a records request. Exh. 2 (enclosed). In
response, on June 21 DMR provided me with a thumb drive containing, according to DMR's
Michael Ziesch, "[t]he related data sets." Id. However, the DAT, SRS, OUT, LOG, and RST
modeling files were not on the thumb drive, but perhaps DMR had not yet received these files
from the applicants in response to Ms. Madche's June 9 request for them.

109 N. 4th Street, Suite 100 Bismarck, ND P; 701.221.2911 F: 701.221.5842 braatenlawfirm.com

Exhibit A to Declaration of Derrick Braaten 
NDIC Case Nos. 30869-30880



Nathan Anderson

November 13, 2024

Page 2 of2

On August 24, 2023, and also on September 7 and September 21 of that year, I submitted to OMR
records requests. Exhs. 3-5 (enclosed). DMR responded, but the responses did not include any of
the DAT, SRS, OUT, LOG, or RST modeling files. Id.

In February of2024, the three Summit Carbon LLCs filed applications for carbon dioxide storage.
On May 15, 2024,1 submitted to DMR a records request. Exh. 6 (enclosed). Mr. Ziesch"responded
on May 21, but his responses did not include any of the DAT, SRS, OUT, LOG, or RST modeling
files. Id. Mr. Ziesch stated that on September 21, 2023, DMR had provided to me "all modeling
input and results files" and also that: "The CMG files, previously provided on 9-21-2023, are the
modeling files still being used for the applications. There are no updates to them." I never received
anything from DMR on September 21. (Perhaps Mr. Ziesch was referring to the thumb drive
provided to me on June 21, 2023, but if so, the modeling files were not on it.)

Again, if DMR, or any other Industrial Commission agency, does not have the DAT, SRS, OUT,
LOG, or RST modeling files, please let me know, but if DMR or any other Industrial Commission
agency does have them, please provide them to me in electronic format by emailing them to my
paralegal Desirae Zaste at desirae@braatenlawfirm.com. If it is necessary to mail them, send them
to Braaten Law Firm, Suite 100, 109 N. 4^ St., Bismarck, ND 58501-4003.

You have my pre-authorization to bill me up to $300.00 to fulfill this records request. If you have
any questions about anything in this letter, please contact me.

Sincerely,

Derrick Braaten

Enclosures: Exhibits 1-6



Outlook

RE: Summit Carbon Solutions - Draft applications

From Madche, Tamara J. </0=EXCHANGELABS/OU = EXCHANGE ADMINISTRATIVE GROUP

{FYDIBOHF23SPDLT)/CN = RECIPIENTS/CN=6A42AF0567B24222973A8F24B8BDE405-MADCHE,TAM>

Date Men 6/12/2023 10:06 AM

To Jay Volk <jvolk@summitcarbon.com>; Suggs, Richard A. <rasuggs@nd.gov>

Cc Amanda Hoffer <ahoffer@summitcarbon.com>; Wade Boeshans <wboeshans@summitcarbon.com>; Jeffrey

Skaare <jskaare@summitcarbon.com>; Jacobson, Lenny <ljacobson@undeerc.org>; Regorrah, Josh
<jregorrah@undeerc.org>; Anagnost, Katherine <kanagnost@undeerc.org>; Olsen, Caitlln
<colsen@undeerc.org>; Connors, Kevin <kconnors@undeerc.org>; Kalenze, Nicholas
<nkalenze@undeerc.org>; Bender, Lawrence <LBender@fredlaw.com>

All,

We have received and were able to download the files provided for the three SFP applications. It's unlikely we'll
have time to start the review of these applications in full until July as our focus is being switched back to our

current docketed application for June 30^^, so don't hesitate to continue refining these draft applications in the
meantime. I will let you know when we begin our review process, that way we can ensure we're looking at the
latest versions.

I did do a quick cursory check for completeness and found the following issues:
• CMG Modeling Files

o Need: DAT, SRS, OUT, LOG, and any RST files for the model.

• Application appendices needed for each SFP application:
o Testing and Monitoring Plan Summarv - these have been provided on the past two applications and

are considered an expectation going forward. The case files end up very large and unwieldly for
SFPs, so this compiled summary was created to help provide a quicker reference point that helps both
the operator and the regulatory body through the life of the project,

o Quality As.surancc Surveillance Plan (OASPI -1 did not sec this appendix. I did notice within the
Testing and Monitoring section that you had QASP subsections. 1 am going to ask that these be pulled
and placed in their own appendix to remain consistent with past applications. It's very likely we'll ask
that additional items (such as figures or reference documents) be added in the QASP as we review the
application and by having them all in one appendix it will help aid in less reference points having to
be updated in Section 5, Section 6, and the Regulatory Compliance Table,

o Appendix C-Geochemical Interactions - Unless you can provide a good argument for moving this
information into an appendix, we are going to ask that it be placed back in Section 2 under its
respective zone sub-sections. From a reviewer stance we review all the geological exhibits including
the geochemical and geomechanical information together by zone, so not only is it not consistent with
past applications but it makes the review a bit disjointed,

o Section 12 - Financial Assurance -1 wouldn't expect you to know the exact financial instrument

types you intend to use at the draft stage of the SFPs, but it will be preferred that you have that nailed
down in the narrative prior to us docketing the application.

If you have any questions on the comments above, please let me know.

Thanks, EXHIBIT 1

Tammy Madche



Geologist

From: Jay Volk <jvolk@summitcarbon.com>

Sent: Friday, June 9, 2023 2:58 PM

To: Madche, Tamara J. <tjmadche(a)nd.gov>; Suggs, Richard A. <rasuggs(5)nd.gov>

Cc: Amanda Hoffer <ahoffer(S)summitcarbon.com>; Wade Boeshans <wboeshans@summitcarbon.com>; Jeffrey

Skaare <jskaare@summitcarbon.com>; Jacobson, Lonny <ljacobson@undeerc.org>; Regorrah, Josh

<jregorrah@undeerc.org>; Anagnost, Katherine <kanagnost@undeerc.org>; Olsen, Caitlin <colsen@undeerc.org>;

Connors, Kevin <kconnors@undeerc.org>; Kalenze, Nicholas <nkalenze@undeerc.org>; Bender, Lawrence

<LBender@fredlaw.com>

Subject: Summit Carbon Solutions - Draft applications

***** CAUTION: This email originated from an outside source. Do not click links or open attachments
unless you know they are safe. *****

Tammy and Richard,

Summit Carbon Solutions, LLC respectfully submits for the review and consideration of the North
Dakota Industrial Commission, three applications for carbon dioxide storage facility permits, as follows:

• Applicant: Summit Carbon Storage #1, LLC for the injection site called TB Leingang;
• Applicant: Summit Carbon Storage #2, LLC for the injection site called BK Fischer; and
• Applicant: Summit Carbon Storage #3, LLC for the injection site called KJ Hintz.

These applications were prepared pursuant to and in accordance with Chapter 38-22 of the North
Dakota Century Code and Chapter 43-05-01 of the North Dakota Administrative Code.

Please watch your email for a separate message with the link to access the application contents that
will be provided by the end of business today.

In addition, please note any questions in relation to this submittal please feel free to reach out to
myself as the primary contact for Summit Carbon Solutions and Lonny Jacobson as the primary contact
for any EERC correspondence.

We look forward to the results of your review.

Sincerely,

Jay Volk

JAY M. VOLK, PHD | SEQUESTRATIONS - DIRECTOR OF
HEALTH, SAFETY & ENVIRONMENTAL
M: (701) 400-10041 ivolk@summitcarbon.com

3442 E. CENTURY AVE., BISMARCK, ND 58503

SUMMIT

CARBON

SOLUTIONS



Outlook

RE: Open Record Request re: Summit Carbon Solutions

From Derrick Braaten <derrick@braatenlawfirm.com>

Date Tue 6/20/2023 4:49 PM

To Ziesch, Michael D. <mdziesch@nd.gov>

Please transfer the data to a thumb drive and I'm happy to pay the charges when we pick it up.

Thanks again,

Derrick

Derrick Braaten

BRAATEN
Law Tim

Braaten Law Firm

109 N. 4th Street, Suite 100
Bismarck, ND 58501

Phone: 701-221-2911

Fax: 701-221-5842

www.braatenlawtirm.com

PRIVILEGED COMMUNICATION

This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic Communications Privacy

Act, 18 U.S.C. Sections 2510-2521. This e-mail is confidential and may contain information that is privileged, attorney work

product or exempt from disclosure under applicable law. Recipients should not file copies of this e-mail with publicly accessible

records. If you have received this message in error, please immediately notify the sender by return e-mail and delete this e-mail

message from your computer. Thank you for your cooperation.

From: Ziesch, Michael D. <mdziesch@nd.gov>

Sent: Tuesday, June 20, 2023 4:28 PM

To: Derrick Braaten <derrick(a)braatenlawfirm.com>

Subject: RE: Open Record Request re: Summit Carbon Solutions

[Warning: External Sender]

We estimate a hard copy of the data would be approximately 1,200 pages.

The related data sets we have are approximately 3.3G and would take about an hour to transfer onto a thumb
drive.

We spent approximately an hour reviewing your request, so the cost estimate for processing will be $25 as the
first hour is free.

Additionally, the cost of either print copy, or the cost of the thumb drive, which would likely be nominal. We
would need to put the data on a device that is ours because we can't introduce external hard drives for
security reasons.

EXHIBIT 2



Please let me know If you want me to proceed with the request and, If so, what format you'd like It In.

From: Derrick Braaten <derrlck@braatenlawfirm.com>

Sent: Tuesday, June 20, 2023 4:18 PM

To: Zlesch, Michael D. <mdzlesch(S)nd.gov>

Subject: Re: Open Record Request re: Summit Carbon Solutions

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Thank you. Will you please provide the draft application for a storage facility permit and any correspondence
related to that from May 1, 2023 to June 20, 2023?

Derrick Braaten

Braaten Law Firm

109 North 4th Street, Suite 100

Bismarck, ND 58501

Phone:701-221-2911

Fax: 701-221-5842

derrick@braatenlawflrm.com

www.braatenlawfirm.com

PRIVILEGED COMMUNICATION

This e-mail message is Intended only for the named reclplent{s) above and Is covered by the Electronic
Communications Privacy Act, 18 U.S.C. Sections 2510-2521. This e-mail Is confidential and may contain
Information that Is privileged, attorney work product or exempt from disclosure under applicable law.
Recipients should not file copies of this e-mail with publicly accessible records. If you have received this
message In error, please immediately notify the sender by return e-mail and delete this e-mail message from
your computer.

From: Zlesch, Michael D. <md2lesch@nd.e0v>

Sent: Tuesday, June 20, 2023 3:26:13 PM

To: Derrick Braaten <derrjck@braatenlawfirm.com>

Subject: RE: Open Record Request re: Summit Carbon Solutions

[Warning: External Sender]

Mr. Braaten, we were able to get staff together this afternoon to review your request.

Our office has not received an application for amalgamation, nor do we have any class VI applications for the
entity referenced. We do have a draft application for a storage facility permit.

Finally, your request for correspondence is too broad to process. It needs to have a more specific topic and
date range.

Michael Zlesch

EGIS staff Officer



701.328.8029(0) • mdziesch@nd.aov • www.dmr.nd.aov

NORTH

Dakota | Mineral Resources
Be legendary."

701.328-8020 • oilandqasinfo@nd.aov • 600 E Boulevard Ave, Dept. 405 • Bismarck, NO 58505

From: Derrick Braaten <derrick@braatenlawf}rm.com>

Sent: Thursday, June 15, 2023 12:26 PM

To: -Info-Oil & Gas Division <oilandgasinfo@nd.eov>

Co: Kadrmas, Bethany R. <brkadrnnas@nd.gov>: Steven Price <steven(a)braatenlawfirm.com>
Subject: RE: Open Record Request re: Summit Carbon Solutions

You don't often get email from derrick@braatenlawfirm.com. Learn whv this is important

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

understand and no problem, thank you for letting me know.

Derrick Braaten

cp
BRAATEN
Law Hrtn

Braaten Law Firm

109 N. 4th Street, Suite 100

Bismarck, ND 58501

Phone: 701-221-2911

Fax: 701-221-5842

www.braatenlawfirm.com

PRIVILEGED COMMUNICATION

This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic Communications Privacy

Act, 18 U.S.C. Sections 2510-2521. This e-mail is confidential and may contain information that is privileged, attorney work

product or exempt from disclosure under applicable law. Recipients should not file copies of this e-mail with publicly accessible

records, if you have received this message in error, please immediately notify the sender by return e-mail and delete this e-mail

message from your computer. Thank you for your cooperation.

From: -Info-Oil & Gas Division <oilandgasinfo@nd.gov>

Sent: Thursday, June 15, 2023 10:16 AM

To: Derrick Braaten <derrick@braatenlawfirm.com>: -Info-Oil & Gas Division <oilandgasinfo@nd.gov>

Cc: Kadrmas, Bethany R. <brkadrmas@nd.gov>

Subject: RE: Open Record Request re: Summit Carbon Solutions

[Warning: External Sender]

Mr. Braaten, your request has been received and is being reviewed. We have special hearings this week,



scheduled for Wed-Fri that are impacting staff availability.

Michael Ziesch

EGIS staff Officer

701.328.8029 (o) • mdziesch@nd.qov • WAWw.dmr.nd.aov

NORTH

Dakota | Mineral Resources
Be legendary."

701.328-8020 • ollandQasinfo@nd.qov • 600 E Boulevard Ave, Dept. 405 • Bismarck, ND 58505

From: Derrick Braaten <derrick(S'braatenlawfirm.com>

Sent: Wednesday, June 14, 2023 12:03 PM

To: -Info-Oil & Gas Division <oilandgasinfo@nd.eov>

Cc: Kadrmas, Bethany R. <brkadrmas@nd.Eov>: Helms, Lynn D. <lhelms(5)nd.gov>: Hicks, Bruce E.
<bhicks@nd.gov>

Subject: Open Record Request re: Summit Carbon Solutions

You don't often get email from derrick@braatenlawfirm.com. Learn why this is important

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

I understand that Summit Carbon Solutions or one of its subsidiaries or affiliates such as SCS Carbon Transport

or another related entity has filed an application with the ND Industrial Commission requesting an order
amalgamating property interests and/or seeking a Class VI well permit or permits. I am writing to request all
such applications and all correspondence and other documents related to the application, as well as ail
correspondence generally with Summit Carbon Solutions or its affiliates, authorized agents and
representatives. I authorize you to charge up to $250.00 to respond to this request and would prefer all
materials in electronic format to the maximum extent possible. I understand that there are likely short

timeframes for such applications and hearings so hope to receive these materials as soon as possible and I am
happy to discuss ways to expedite the request or make your response more efficient. Please let me know If
you have any questions or would like to discuss anything in this request.

Sincerely,

Derrick Braaten

(|)
BRAATEN

l:«w rnin

Braaten Law Firm

109 N. 4th Street, Suite 100
Bismarck, ND 58501

Phone: 701-221-2911

Fax: 701-221-5842

www.braatenlawfirm.com



PRIVILEGED COMMUNICATION

This e-mali message is intended only for the named recipient(s) above and is covered by the Electronic Communications Privacy

Act, 18 IJ.S.C. Sections 2510-2521. This e-mail is confidential and may contain information that is privileged, attorney work

product or exempt from disclosure under applicable law. Recipients should not file copies of this e-mail with publicly accessible

records. If you have received this message in error, please immediately notify the sender by return e-mail and delete this e-mail

message from your computer. Thank you for your cooperation.
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Law Firm

August 24, 2023

Via Email Only

North Dakota Industrial Commission

Department of Mineral Resources
Oil & Gas Division

600 E. Blvd. Ave. Dept. 405
Bismarck, ND 58505-0840

oilandgasinfo@nd.uov

Re: Records Request — Applications for Permits

I am writing to request a copy of records from your office, pursuant to N.D.C.C. § 44-04-18.
Summit Carbon Solutions, LLC submitted three applications for carbon dioxide storage facility
permits on June 9'*^, 2023. 1 am writing to request all correspondence and other documents related
to the applications, as well as all correspondence generally with Summit Carbon Solutions or its
affiliates, authorized agents and representatives, from June 2L', 2023 to August 24'^^, 2023.

To the maximum extent possible, I request that you provide all records to me in electronic format
by emailing them to my paralegal Steven Price at steven@braatenlawfirm.com. If it is necessary
to mail responsive records, they may be sent to me at the address below.You have my pre-
authorization to bill up to $300.00 to fulfill this records request. If you have any questions about
anything in this letter, do not hesitate to contact me.

Sincere

Braaten

EXHIBIT 3

109 N. 4th Street, Suite 100 Bismarck. ND P: 701.221.2911 F: 701.221.5842 braatenlawfirm.com
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Law Firm

September 7, 2023

Via Email Only

North Dakota Industrial Commission

Department of Mineral Resources
Oil & Gas Division

600 E. Blvd. Ave. Dept. 405
Bismarck, ND 58505-0840
oilandgasinfo@,nd. gov

Re: Records Request — Applications for Permits

I am writing to request a copy of records from your office pursuant to N.D.C.C. § 44-04-18.
Summit Carbon Storage #1, LLC was recently granted a permit for the TB LEINGANG 2, SE NE
18-141N-87W, Oliver Co., API - 33-065-00027, well file #40178. I am writing to request all
correspondence and other documents related to all permit applications submitted by Summit
Carbon Storage #1, LLC, or its affiliates, authorized agents, and representatives, from January 1,
2023 to September 6, 2023.

To the maximum extent possible, I request that you provide all records to me in electronic format
by emailing them to my paralegal Steven Price at steven@braatenlawfirm.com. If it is necessary
to mail responsive records, they may be sent to me at the address below. You have my pre-
authorization to bill up to $300.00 to fulfill this records request. If you have any questions about
anything in this letter, do not hesitate to contact me.

Sincere

Braaten

EXHIBIT 4

109 N. 4th Street, Suite 100 Bismarck, ND P: 701.221.2911 F: 701.221.5842 braatenlawfirm.com
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September 21, 2023

Via Email Only

North Dakota Industrial Commission

Department of Mineral Resources
Oil & Gas Division

600 E. Blvd. Ave. Dept. 405
Bismarck, ND 58505-0840

oilandgasinfo@nd.gov

Re: Records Request Applications for Permits

I am writing to request a copy of records from your office, pursuant to N.D.C.C. § 44-04-18.
Please provide all applications for permits pursuant to N.D.C.C. ch. 38-25, including any
associated or related correspondence, documents, and notes related to the applications for permits.

To the maximum extent possible, 1 request that you provide all records to me in electronic format
by emailing them to my paralegal Desirae Zaste at desirae@braatenlawfirm.com. If it is necessary
to mail responsive records, they may be sent to me at the address below.

You have my pre-authorization to bill up to $300.00 to fulfill this records request. If you have any
questions about anything in this letter, do not hesitate to contact me. Thank you for your assistance.

Sincerely,

Derrick Braaten

DB/dnz

EXHIBIT 5

109 N, 4th Street, Suite ICQ Bismarck, ND P: 701.221,2911 F; 701,221.5842 braateniawfirm.com
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May 15, 2024

Via Email Only

North Dakota Industrial Commission

Department of Mineral Resources
Oil & Gas Division

600 E. Blvd. Ave. Dept. 405
Bismarck, ND 58505-0840
oilandgasinfo@nd.gov

Re: Records Request

1 am writing to request a copy of records from your office, pursuant to N.D.C.C. § 44-04-18.
Please provide the following data electronic files and/or load files submitted to the Oil and Gas
Division by applicants Summit Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC, and
Summit Carbon Storage #3, LLC:

• All the input files, field and analytical data, and the model geochemical database used to
evaluate the C02 effects on the upper and lower confining layers, including but not limited
to all inputs and data files used to run the United States Geological Survey's USGS's
PHREEQC model.

• All the input files, field and analytical data , and the model geochemical database used to
run Computer Modelling Group Ltd.'s GEM model and software or any similar model or
software used for the same purposes.

• Geophysical Logs that penetrate injection and confining zones, seismic survey data and
core sample measurements, all measurements and data for acoustic impedance, total
porosity, effective porosity, permeability, and facies.

• All the input files, field and analytical data, and the model, including but not limited to all
inputs and data files used to run SLB's Petrel model in any manner related to Summit's
applications.

• All 3D numerical reservoir simulation model data decks, output files and graphing files of
the Storage Reservoir in original electronic format. Without limiting the foregoing, such
files may commonly be stored in Slumberger Eclipse or Petrel format, CMG (Canadian
Modeling Group) Imex format, or other similar format.

To the maximum extent possible, 1 request that you provide all records to me in electronic format
by emailing them to my paralegal Desirae Zaste at desirae@braatenlawfirm.com. If it is necessary
to mail responsive records, they may be sent to me at the address below.

EXHIBIT 6

109 N. 4th Street, Suite 100 Bismarck, ND P; 701.221.2911 F; 701.221.5842 braatenlawfirm.com



North Dakota Industrial Commission

May 15,2024

Page 2 of 2

You have my pre-authorization to bill up to $300.00 to fulfill this records request. If you have any
questions about anything in this letter, do not hesitate to contact me. Thank you for your assistance.

Sincerely,

Derrick Braaten

DB/dnz



Outlook

Re: open records request from 5-15-2024

From Ziesch, Michael D. <mdziesch@nd.gov>

Date Tue 5/21/2024 10;26 AM

To DeslraeZaste <desirae@braatenlawfirm.com>

[[Warning: External Sender]
Regarding the open records request received on 5-15-2024 for Summit Carbon Storage facilities. Please
see responses in red below each of the submitted topics.

The agency has previously provided (9-21-2023) all modeling input and results files submitted and used
for the application by Summit. Agency staff validated the inputs and parameters in the submitted model
via CMG software. Field and analytical data of your request are available through the agency website in
log and well files.

• All the input files, field and analytical data, and the model geochemical database used to evaluate the
002 effects on the upper and lower confining layers, including but not limited to all inputs and data files
used to run the United States Geological Survey's USGS's PHREEQC model.

Results received from applicant is in the related case files and available on the agency website. The
agency did not receive software files for PHREEQC model. Model and geochemical database
documentation can be obtained from the USGS.gov PHREEQC webpage.

• All the input files, field and analytical data , and the model geochemical database used to run Computer
Modelling Group Ltd.'s GEM model and software or any similar model or software used for the same
purposes.

The agency did not receive Geochem GEM model files. Results of Geochem modeling are summarized
in the application packet, available in the case file. The geochemical equations used in the model are
internal to the CMG GEM software.

• Geophysical Logs that penetrate injection and confining zones, seismic survey data and core sample
measurements, all measurements and data for acoustic impedance, total porosity, effective porosity,
permeability, and fades.

Geophysical logs data are available via Premium Subscription on the agency Scout Ticket. Well files
contain the core analysis and are also available on agency website via Premium Subscription. Related
wells that penetrate the area of review are identified in section 4 of each application package. Seismic
survey results are not provided to the agency, they are owned by the company conducting the survey.

•All the input files, field and analytical data, and the model, including but not limited to all inputs and data
files used to run SLB's Petrel model in any manner related to Summit's applications.

The agency does not receive Petrel model files other than exports from the CMG files previously
provided on 9-21-2023 open records request.

• All 3D numerical reservoir simulation model data decks, output files and graphing files of the Storage
Reservoir in original electronic format. Without limiting the foregoing, such files may commonly be stored
in Slumberger Eclipse or Petrel format, CMG (Canadian Modeling Group) Imex format, or other similar
format.



The CMG files, previously provided on 9-21-2023, are the modeling files still being used for the
applications. There are no updates to them.

Michael Zlesch

EGIS Staff Officer

701.328.8029(0) • mdziesch@nd.aov • www.dmr.nd.aov

NORTH
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NORTH DAKOTA INDUSTRIAL COMMISSION 

OIL AND GAS DIVISION 

 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 

 
DECLARATION OF SERVICE 

 

 
[¶1] I hereby certify that true and correct copies of the following documents: 
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• Declaration of Derrick Braaten; 

• Exhibit A – November 13, 2024 open records request; 

• Exhibit B – November 20, 2024 response to open records request; and  

• Declaration of Service. 

were, on the 9th day of December, 2024 sent via electronic mail to the following: 

 
North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Mark Bohrer 
mbohrer@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 
Tyler Gludt 
Attorney at Law 
TGludt@fredlaw.com 
 
Thomas Throne 
Attorney at Law 
tthrone@thronelaw.com 
 
Joshua Swanson 
Attorney for Intervenor Minnkota 
jswanson@vogellaw.com 
 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 

and correct. 

Signed on this 9th day of December, 2024 at Bismarck, North Dakota. 

       __________________________________ 
       Desirae Zaste      

mailto:oilandgasinfo@nd.gov
mailto:slforsberg@nd.gov
mailto:lbender@fredlaw.com
mailto:TGludt@fredlaw.com
mailto:jswanson@vogellaw.com




BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA

CASE NOS. 30869-30880

In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15,
16, 17, 18, 19,20,21,22,23,25,26,27,28,29,30,
31, 32, 33, 34, and 35, Township 141 North, Range
87 West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND

In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #1, LLC storage facility located
in Sections 31, 32, 33, and 34, Township 142
North, Range 87 West, Sections 1, 11, 12, 13, 14,
15, 22, 23, 24, 25, 26, 35, and 36, Township 141
North, Range 88 West, Sections 2,3,4, 5, 6, 7, 8,
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.

In re application of Summit Carbon Storage # 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,



Township 142 North, Range 87 West, Sections 1,
11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20,
21,22,23,25,26,27,28,29,30,31,32,33,34,and
35, Township 141 North, Range 87 West, Sections
1, 2, 3, and 12, Township 140 North, Range 88
West and Sections 4, 5, 6, and 7, Township 140
North, Range 87 West, Mercer, Morton, and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35,
and 36, Township 141 North, Range 88 West,
Sections 2, 3, 4, 5, 6, 7, 8,9, 10, 11, 14, 15, 16, 17,
18,19,20,21,22,23,25,26,27,28,29,30,31,32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.

In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7,8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7,8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND

In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission



may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #2, LLC storage facility located
in Sections 27, 28, 29, 32, 33, 34, and 35, Township
143 North, Range 88 West, Sections 1, 2, 3, 4, 5, 6,
7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21,
22,23,24,25,26,27,28,29,30,32,33,34,35,and
36, Township 142 North, Range 88 West, Sections
5, 6, 7,8, 17, 18, 19, 20, 29, 30, and 31, Township
142 North, Range 88 West, Sections 5, 6, 7, 8, 17,
18, 19, 20, 29, 30, 31, Township 142 North, Range
87 West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.

In re application of Summit Carbon Storage # 2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6,7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1,
2,3, 4, 5, 6, 7,8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19,20,21,22,23,24,25,26,27,28,29,30,32,33,
34, 35, and 36, Township 142 North, Range 88
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and
31, Township 142 North, Range 87 West, and
Sections 1, 2, and 3, Township 141 North, Range
88 West, Mercer and Oliver Counties, ND,
subject to the application of Summit Carbon



Storage #2, LLC for the geologic storage of
carbon dioxide in the Broom Creek Formation,
and enact such special field rules as may be
necessary.

In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,
2, 11, 12, 13 14, and 24, Township 142 North,
Range 87 West, Sections 1, 2,3,4, 5, 6, 7,8, 9, 10,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1, 2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12,
13, 14,15, 16, 17,18,19,20,21,22,23,25,26,26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18,
19, and 20, Township 142 North, Range 85 West,
Oliver County, ND.

In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #3, LLC storage facility located
in Section 36, Township 143 North, Range 87
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34,
35, and 36, Township 143 North, Range 86 West,
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142
North, Range 87 West, Sections 1, 2,3,4, 5, 6, 7,
8,9,10,11,12,13,14,15,16,17,18,19,20,21,22,
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35,
Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.



In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31, 32, 33, 34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31 , 32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2,3,4, 5, 6, 7,8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19,20,21,22,23,24,25,26,27,28,29,30,32,33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.

RESPONSE OF SUMMIT CARBON STORAGE #1, LLC, SUMMIT CARBON
STORAGE #2, LLC, AND SUMMIT CARBON STORAGE #3, LLC TO THE

DECLARATIONS FILED BY LANDOWNER INTERVENORS1

1 Landowner Intervenors are the Swenson Living Trust, Michael Bauman, Glenn and Lisa
Gerving, Michael and Bonnie Haupt, John Jochim, Kevin and Kimberly Kraft, Charmayne
Liebelt, Kirk and Linda Maize and Allen Maize, Paul and Christy Metz, JoLene M. Rust, and
Gary and Cassie Smith.



INTRODUCTION

On November 4, 2024, without seeking permission from the North Dakota Industrial

Commission ("Commission"), Landowner Intervenors filed two declarations: the Declaration of

Derrick Bratten (the "Braaten Declaration") and the Declaration of Paul Button (the "Button

Declaration") (collectively, the "Declarations"). Summit Carbon Storage #1, LLC, Summit Carbon

Storage #2, LLC, and Summit Carbon Storage #3, LLC (collectively, "Summit") now seek leave

of the Commission to respond to these filings.

Summit respectfully requests that the Commission carefully consider this response and

recognize that the recent Declarations from Landowner Intervenors appear to reflect a strategic

intent to obstruct Summit's project. Summit does not oppose the information within these

Declarations, provided the Commission equally weighs Summit's response, which clarifies the

detrimental impact of these continued delays.

For the reasons outlined below, Summit urges the Commission to reject this latest attempt

by Landowner Intervenors to stall these proceedings, deny their request for a supplemental hearing,

and proceed with a decision on each of Summit's applications without further delay.

STATEMENT OF RELEVANT FACTS

I. Landowner Intervenors' pattern of dilatory tactics in the above-captioned cases.

Landowner Intervenors' efforts throughout these proceedings have been focused primarily

on delaying a decision by the Commission. These efforts began on April 25, 2024, when

Landowner Intervenors filed a motion to continue the hearing on Summit's applications to a later

date. On June 7, 2024, the Commission denied Landowner Intervenors' motion to continue. See

Order on Motion for Expedited Discovery and Motion for Continuance of Hearing.
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The Commission held a hearing on Summit's applications on June 11, 12 and 13 of 2024.

See Hr'g Recording.2 At the hearing, Landowner Intervenorsthrough their attorney-conducted

extensive cross-examination of Summit's witnesses relating to the modeling efforts performed by

Summit and the Energy & Environmental Research Center ("EERC"), including questioning about

the models themselves. Id. In fact, the majority of the hearing was devoted to Landowner

Intervenors' cross-examination of Summit's witnesses and the presentation of Landowner

Intervenors' own witnesses. Id.3 At the conclusion ofthe hearing, Landowner Intervenors renewed

their motion to continue the hearing. Id. The Commission again denied the motion. Id.

On July 2, 2024, Landowner Intervenors continued their efforts to delay a decision by filing

a Petition for Reconsideration of Denial of Motion to Continue Hearing. Landowner Intervenors

requested the Commission continue the hearing on Summit's applications (which had already

concluded). On August 15, 2024, the Commission denied Landowner Intervenors' Petition for

Reconsideration of Denial of Motion to Continue Hearing. See Order on Petition for

Reconsideration of Denial of Motion to Continue Hearing.

Two weeks later, on August 29, 2024, the Landowner Intervenors filed with the

Commission another request for delay. Rather than requesting to continue the hearing that had

long since concluded, Landowner Intervenors moved the Commission for a supplemental hearing

arguing the same was necessary to "allow [Landowner Intervenors] to present evidence related to

the reservoir computer modeling and parameters used in that model." See Intervenor Landowners'

Motion for Supplemental Hearing, 1. In their supporting brief, Landowner Intervenors

2 The recording of the hearing in this matter can be accessed using the following hyperlink:
https://www.youtube.com/@NDDMR.

3 The hearing on Summit's application lasted approximately 23 ½ hours over the course of3 days.
Landowner Intervenors consumed approximately 80% of that time through cross examination
and presentation of their witnesses.
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represented to the Commission that they first received the modeling information from the EERC

on July 2, 2024, and "a first run of the model will take 24.7 days." See Brief in Support of

Intervenor Landowners' Motion for Supplemental Hearing. Contrary to these representations,

Landowner Intervenors had previously requested and received the modeling information from the

Commission on June 23, 2023 - more than one year earlier. See Summit's Response to Intervenor

Landowners' Motion for Supplemental Hearing, 13 (referring to the Commission's May 21, 2024

response to Landowner lntervenors' May 15, 2024 open records request).4

II. The Declarations foreshadow Landowner Intervenors' continued efforts to delay a
decision by the Commission.

On November 4, 2024, approximately 500 days after receiving the modeling information

from the Commission, and approximately 125 days after receiving the same modeling information

from the EERC, Landowner Intervenors filed with the Commission the reservoir computer

modeling information they sought to introduce at the supplemental hearing requested in their

Motion for Supplemental Hearing. See generally Braaten Declaration and Button Declaration.

From Landowner Intervenors' filings, it appears they provided their expert, Mr. Paul Button, a

petroleum engineer, with the GEM simulation model submitted to the Commission by the EERC

in the above-referenced cases (the "Model"). See Button Declaration, 12. Although the Braaten

Declaration indicates more time is needed for his expert Mr. Button to run the simulation model

with a 2. 7 multiplier, Mr. Button confirms in his declaration he has already done so and attaches

plume maps as exhibits to his declaration. See Braaten Declaration, 2; see also Button

Declaration, f 4. Mr. Button indicates he ran the model using global permeability multipliers of

1, 2.5, and 2.7 to simulate the plume size for each of Summit's proposed Broom Creek storage

4 The Commission has not yet ruled on Landowner Intervenors motion for a supplemental
hearing.
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facilities on January 1, 2044. Id. Mr. Button's results are depicted on Exhibit A to the Button

Declaration. See Button Declaration, Ex. A.

Mr. Button does not provide opinions or conclusions related to his modeling efforts. The

omission of these opinions is explained by Mr. Braaten's declaration, which foreshadows

Landowner Intervenors' forthcoming attempts to further delay a decision with the vague promise

of evidence to be made available at some time in the future. Mr. Braaten states that Landowner

Intervenors need "additional time to analyze the model runs," and that within the next 30 days,

Landowner Intervenors "could generate maps and specific impacted acreages based on plume area

and extent as well as pressure fronts." See Braaten Declaration,3, 4.

ARGUMENT

I. Summit's ongoing efforts and obligations with respect to the subject storage facilities.

As the Commission and Landowner Intervenors are aware, Summit's obligations with

respect to the storage facilities will not cease if the Commission issues storage facility permits to

Summit. State law requires and Summit has committed to re-evaluating the area of review

("AOR") and its corrective action plan not less than one time every five (5) years. See N.D.A.C.

§ 43-05-01-05.1; see also Summit's Applications in Case Nos. 30869-30880, $ 4.3. As part of

Summit's re-evaluation, Summit will either "a) demonstrate to the [Commission] using monitoring

data and modeling results that no plan amendment is necessary orb) submit an amended AOR and

corrective action plan for [Commission] approval." Id.

At the hearing on the above-referenced applications, Summit provided testimony that it

will conduct 3D seismic on the storage facilities by the end of years two, four and nine following

commencement of injection operations and then at least one time every five years thereafter. See

Exhibit A (Excerpt of Transcript from June 12, 2024 Hearing). In response to a request by

Commission staff at the hearing on Summit's applications, Summit agreed to report to the
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Commission if "anything looks significantly off' based on the 3D seismic conducted at the two-

year mark. Id. And Summit has submitted to the Commission a Storage Agreement for each of

Summit's proposed storage facilities and each Storage Agreement provides for the procedure to

enlarge the storage facility and the re-allocation of each pore space owner's interest in the storage

facility upon such enlargement. See Case Nos. 30869-30880.

The above measures exist to ensure that any permits issued to Summit can be adjusted in

response to developments not anticipated by Summit's modeling (or Landowner Intervenors'

modeling). For these reasons, and for those set forth below, the Commission should reject

Landowner Intervenors' delay tactics, deny Landowner Intervenors' request for a supplemental

hearing and proceed with a decision on Summit's applications.

II. The Commission should not delay its decision based on Landowner Intervenors'
estimated timelines.

Landowner Intervenors argue that the modeling performed by their experts will somehow

show: (1) the boundaries of each of Summit's three storage facilities need to be expanded to

include additional acreage, and (2) certain Landowner lntervenors and other pore space owners

within the proposed storage facilities should be compensated based on the pressure fronts and

volumetric capacity of the pore space. As noted above, Landowner Intervenors took great liberty

in cross-examining Summit's witnesses on these issues at the hearing earlier this year. Now,

Landowner Intervenors attempt to draw the Commission's attention with the promise of additional

modeling information and other yet-to-be-presented evidence they contend should be considered

before the Commission issues its decision. But the recent submissions should be viewed for what

they are-one more attempt to delay the Commission's decision.

The Commission now has before it the additional modeling information that Landowner

Intervenors sought to admit at a supplemental hearing. Desiring to further delay the Commission's
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decision on Summit's applications, Landowner Intervenors have indicated their intent to submit

more of the same information to the Commission within thirty (30) days of November 4, 2024.

However, Landowner Intervenors' have already demonstrated that it takes between 125 and 500

days for their expert to compile this information, not 24. 7 days as previously suggested by the

Landowner Intervenors.

The Commission should not further delay its decision on Summit's application based on

Landowner Intervenors' promises for submission of additional modeling information sometime in

the future. There is no guarantee Landowner Intervenors will adhere to their self-imposed

timelines, and the proceedings to date indicate the opposite is more likely. Accordingly, the

Commission should render a decision on Summit's applications without waiting for more evidence

or a supplemental hearing.

III. The Landowner Intervenors' concerns regarding plume migration are alleviated and
addressed by the statutes, rules and orders of the Commission.

The Commission need not delay its decision on Summit's applications in anticipation of

receiving additional modeling information from Landowner Intervenors. The modeling

simulations and information submitted by Summit and Landowner Intervenors will be subject to

confirmation when Summit performs 3D seismic two years after injection operations commence

and the AOR is reevaluated in accordance with N.D.A.C. § 43-05-01-05.1. While Summit and the

Landowner Intervenors could continue to submit modeling information based on multiple

combinations of different variables for the Commission's consideration, this would be an exercise

in futility. The modeling information merely provides a "best prediction" ofplume migration based

on the variables put into the model. No party will know or understand the actual migration until

after injection operations have commenced, 3D seismic and other monitoring activities are
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conducted, and models are updated with actual data by Summit in accordance with the

Commission's rules and orders.

To that end, the Commission has continuing jurisdiction over Summit and Summit's

proposed storage facilities and may re-evaluate (or cause Summit to re-evaluate) the AOR and the

storage facility boundaries at any time. See N.D.C.C. § 38-22-03(5). As set forth above, Summit

committed that it will notify the Commission if Summit's monitoring activities indicate that the

plume is reacting or migrating other than as predicted by Summit's models, including if the data

suggests that the plume may travel outside of the horizontal boundaries of a storage facility.

Furthermore, Summit's testing, monitoring and reporting plans require Summit to submit injection

data to the Commission on a monthly, quarterly and annual basis, and to submit Summit's seismic

data by the end of the second, fourth and ninth years following commencement of injection

operations.

Consistent with the Commission's continuing jurisdiction and authority, the Commission

may modify the storage facility boundaries and require Summit to include additional pore space

owners within an enlarged storage facility if the injection and seismic data support such a

modification. Any interested person (which includes any person who has or will suffer actual

injury or economic damage) may request that the Commission review Summit's permit for the

reasons set forth in N.D.A.C. § 43-05-01-12, which include changes to the storage facility area.

Last, any nonconsenting pore space owners within the enlarged facility must be equitably

compensated in accordance with§ 38-22-08(14) of the North Dakota Century Code.

Accordingly, the information Landowner Intervenors' promise to present is likely to have

little, if any, impact on the Commission's decision at present. The concerns that appear to motivate

Landowner Intervenors can (and will) be more adequately addressed after more information about
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the operation of the storage facility has become available. If Landowner Intervenors concerns are

not allayed by the information obtained, they can request review of Summit's permits at that time.

The Commission should thus put an end to Landowner Intervenors' delay tactics and render a

decision on Summit's applications.

IV. The Commission has already considered and rejected a pore volume formula for
determining equitable compensation.

The Landowner Intervenors have indicated their intent to argue that pore space owners

should be compensated based on the volume and storage capacity of the pore space for each

individual pore space owner. However, the Landowner Intervenors' objection to Summit's pore

space compensation formula is fundamentally flawed and disregards both established regulatory

precedent and robust geologic data. Summit's formula, grounded in surface acreage, aligns

precisely with what the Commission has approved for every previous permit issued for storage

facilities. Yet the Landowner Intervenors advocate for an alternative formula based on each

landowner's estimated pore space volume and storage capacity, specifically targeting variations in

thickness, porosity, and permeability within the reservoir beneath their properties.

This proposal is a clear overreach, ignoring the Commission's repeated findings and

conclusions in similar cases, as well as the specific geologic data outlined in Summit's application.

In fact, the Commission has consistently ruled that "capillary trapping, relative permeability

hysteresis, and a lack of local area history matching data from injection of carbon dioxide into the

saline Broom Creek Formation reservoir provides reasonable doubt for the utility of a pore volume

formula." See Order No. 32807, Case No. 30123 (DCC West); see also Order No. 32475, Case

No. 29889 (Blue Flint); see also Order No. 32251, Case No. 29451 (DGC). In previous storage

facility permit application hearings, the Commission concluded that, for the Broom Creek

Formation in the area of the proposed Summit storage facilities, "the 100% weighting on surface
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acreage is acceptable and that the one-phase formula is protective of correlative rights and should

not be modified." Id.

Landowner Intervenors' formula demands would upend a tried-and-true framework that

has been carefully calibrated to ensure fair compensation and protect all stakeholders. Their

insistence on a more granular approach not only misrepresents the scientific data but is at odds

with a regulatory standard designed to protect correlative rights. The Commission's stance is clear,

consistent, and well-grounded in both law and science-Summit's surface acreage-based

compensation model should stand unchallenged. Furthermore, Landowner Intervenors have not

indicated they will be able to provide new or additional local history matching data to overcome

the conclusion the Commission has reached in prior matters. To the extent Landowner Intervenors

could have provided such data, the time to do so was at the originally scheduled hearing on

Summit's applications.

CONCLUSION

Delaying the permit process is often seen as a powerful tool in opposing infrastructure

projects, sometimes even more effective than direct opposition. Here, any additional hearing on

Summit's model variations would not provide meaningful enhancement to the evidentiary record

in these cases. Only the actual injection of carbon dioxide, coupled with subsequent monitoring,

testing, and analysis, can yield further valuable data. Landowner Intervenors already had the

opportunity to challenge Summit's models in a hearing, and the validity of those models will

ultimately be determined through required post-injection monitoring. The due process afforded to

Landowner Intervenors during the hearing was substantial, and the Commission's issuance of

storage facility permits still allows for future review if Landowner Intervenors submit a justified

request.
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Further, the Commission has consistently rejected the use of a pore volume formula to

determine compensation for pore space due to technical uncertainties, such as capillary trapping

and a lack of local data on carbon dioxide injection in the Broom Creek Formation. Despite the

Landowner Intervenors' proposal to base compensation on individual pore volume and storage

capacity, they have not provided new data to address these concerns. Any relevant data concerning

a pore volume formula was available to the Landowner Intervenors well in advance of the hearings

in June and could have been presented at that time. 5 Landowner Intervenors refused to do so with

the intent to argue that more information and time were necessary. Summit submits that the

Landowner Intervenors should not be allowed to benefit from this approach which was clearly a

delay tactic. Landowner Intervenors made a strategic choice that carried the risk of not presenting

their full case in a timely manner and should not be rewarded for this decision.

While the resources expended on Landowner Intervenors' efforts are regrettable, they are

not unexpected. If the Landowner Intervenors' objective is to derail or delay Summit's project to

the point of economic infeasibility, the rights and remedies available to them under the law, e.g.,

the right and ability for Landowner Intervenors to request a review of Summit's permit(s) pursuant

to N.D.A.C. § 43-05-01-12, do not further this objective and likely do not appeal to Landowner

Intervenors. A similar strategy was observed in the parallel pipeline hearings before the North

Dakota Public Service Commission, where the intervenors in that case employed similar delay

tactics-filing for continuances, petitions for reconsideration, and requests for supplemental

hearings-in an effort to block Summit's pipeline project. These strategies should not be

5 See, e.g., Section 2.3 of Summit's Applications; see also Figure 2-l0a and Figure 2-l0b
(Isopach maps of Broom Creek Formation).
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condoned, and the Commission should not be unwittingly complicit in Landowner Intervenors'

extralegal efforts to delay Summit's pipeline project.

For the reasons set forth herein, Summit respectfully requests that the Commission reject

Landowner Intervenors' delay strategy, deny their requests for a supplemental hearing, and

proceed to render a decision on the merits of Summit's applications.

Dated this 12th day ofNovember, 2024.

By:
ddeLawrence ende ,
Tyler J. Gludt ( 6587)
lbender@fredlaw.com
tgludt@fredlaw.com
FREDRIKSON & BYRON, P.A.
304 East Front Avenue, Suite 400
Bismarck, ND 58504
(701) 221-8700
Attorneysfor Summit Carbon Storage #1, LLC,
Summit Carbon Storage #2, LLC and
Summit Carbon Storage #3, LLC

#84466460vl
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A.

clarify.

0.

A.

Q.

It's my understanding ano beds.

Okay. And so, regardless, we'd want those

locations identified.

Yeah.

And I think, John, you testified to this

earlier, but there's some narrative on 5-29 that

indicates that you will be running 3D seismic at

years two, four and nine.

3D seismic as early as year two after injection?

A.

Q.

A.

Q.

A.

Q.

(BY MR. HUNT)

Okay.

Correct.

Okay.

We'll

It is the intent to run

That's-- yes. Yeah, and

in the narrative it says "by year two," so just to

be clear.

But my point -- my confirmation is

that there will be a sequence of 3D seismic run

shortly after beginning injection and another one

prior to the five-year review?

I'll point out that if anything

looks significantly off at that two-year mark, it

is expected that you will report that and we'll

begin the determination whether or not we need to

accelerate that hearing.

Understood.

On page 5-32 there's the narrative about

EXHIBIT A



BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA

CASE NOS. 30869-30880

In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15,
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30,
31, 32, 33, 34, and 35, Township 141 North, Range
87 West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND

In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #1, LLC storage facility located
in Sections 31, 32, 33, and 34, Township 142
North, Range 87 West, Sections 1, 11, 12, 13, 14,
15, 22, 23, 24, 25, 26, 35, and 36, Township 141
North, Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8,
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.

In re application of Summit Carbon Storage # 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,



Township 142 North, Range 87 West, Sections 1,
11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20,
21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and
35, Township 141 North, Range 87 West, Sections
1, 2, 3, and 12, Township 140 North, Range 88
West and Sections 4, 5, 6, and 7, Township 140
North, Range 87 West, Mercer, Morton, and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sectionsl,11,12,13,14,15,22,23,24,25,26,35,
and 36, Township 141 North, Range 88 West,
Sections 2, 3, 4, 5, 6, 7,8, 9, 10, 11, 14, 15, 16, 17,
18,19,20,21,22,23,25,26,27,28,29,30,31,32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.

In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11,12,13, 14,15, 16, 17,18,19,20,21,22,23,24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND

In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
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may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #2, LLC storage facility located
in Sections 27, 28, 29, 32, 33, 34, and 35, Township
143 North, Range 88 West, Sections 1, 2,3, 4, 5, 6,
7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21,
22,23,24,25,26,27,28,29,30,32,33,34,35,and
36, Township 142 North, Range 88 West, Sections
5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township
142 North, Range 88 West, Sections 5, 6, 7, 8, 17,
18, 19, 20, 29, 30, 31, Township 142 North, Range
87 West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.

In re application of Summit Carbon Storage # 2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2,3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6,7,8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1,
2,3, 4, 5, 6, 7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, 35, and 36, Township 142 North, Range 88
West, Sections 5,6, 7, 8, 17, 18, 19, 20, 29, 30, and
31, Township 142 North, Range 87 West, and
Sections 1, 2, and 3, Township 141 North, Range
88 West, Mercer and Oliver Counties, ND,
subject to the application of Summit Carbon
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Storage #2, LLC for the geologic storage of
carbon dioxide in the Broom Creek Formation,
and enact such special field rules as may be
necessary.

In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,
2, 11, 12, 13 14, and 24, Township 142 North,
Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7,8, 9, 10,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1, 2, 3, 4, 5, 6, 7,8, 9, 10, 11, 12,
13, 14, 15, 16, 17, 18, 19,20,21,22,23,25,26,26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18,
19, and 20, Township 142 North, Range 85 West,
Oliver County, ND.

In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #3, LLC storage facility located
in Section 36, Township 143 North, Range 87
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34,
35, and 36, Township 143 North, Range 86 West,
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7,
8,9,10,11,12,13,14,15,16,17,18,19,20,21,22,
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35,
Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.

In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the
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geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31, 32, 33, 34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1, 2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18, 19,20,21,22,23,24,25,26,27,28,29,30,32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31 , 32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19,20,21,22,23,24,25,26,27,28,29,30,32,33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.

CERTIFICATE OF SERVICE

[11] I, the undersigned, hereby certify that a true and correct copy of the following

document:

1. Response of Summit Carbon Storage # 1, LLC, Summit Carbon Storage #2, LLC,
and Summit Carbon Storage #3, LLC to the Declarations Filed by Landowner
Intervenors.

was, on November 12, 2024, filed electronically with the North Dakota Industrial Commission

and served upon the following via electronic mail:
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Mark Bohrer
mbohrer@nd.gov

Sara Forsberg
slforsberg@nd.gov

Derrick Braaten
derrick@braatenlawfirm.com

David Gamer
dpgamer@nd.gov

Amy Knutson
anknutson@nd.gov

Joshua Swanson
j swanson@vogellaw.com

Dated this 12th day ofNovember, 2024.

By: _____....... _
Lawrence Be er (#03908)
1bender@fredlaw.com
FREDRIKSON & BYRON, P.A.
304 East Front Avenue, Suite 400
Bismarck, ND 58504
(701) 221-8700
Attorneysfor Summit Carbon Storage #I, LLC,
Summit Carbon Storage #2, LLC and
Summit Carbon Storage #3, LLC

#84461936vl
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From Desirae Zaste <desirae@braatenlawfirm.com>
Date Mon 11/4/2024 9:06 AM
To -Info-Oil & Gas Division <oilandgasinfo@nd.gov>; Forsberg, Sara L. <slforsberg@nd.gov>; Bender, Lawrence

<LBender@fredlaw.com>; TThrone@thronelaw.com <TThrone@thronelaw.com>; Gludt, Tyler
<tgludt@fredlaw.com>; Bohrer, Mark F. <mbohrer@nd.gov>; Garner, David P. <dpgarner@nd.gov>; Knutson,
Amy N. <anknutson@nd.gov>; Joshua A. Swanson <jswanson@vogellaw.com>; Helms, Lynn D.
<lhelms@nd.gov>

Cc Derrick Braaten <derrick@braatenlawfirm.com>

4 attachments (2 MB)
Declaration of Derrick Braaten.pdf; Declaration of Paul Button.pdf; Ex. A -Gas Saturation comp with Perm Mult.pdf; 241104
Declaration of Service.pdf;

***** CAUTION: This email originated from an outside source. Do not click links or open attachments unless you
know they are safe. *****

Good morning,
 
Attached for filing and service are the following documents:
 

Declaration of Derrick Braaten;
Declaration of Paul Button;
Exhibit A - Slides; and
Declaration of Service.

 
Thank you.
 
Desirae Zaste
Litigation Manager/Certified Paralegal

 

Braaten Law Firm
109 N. 4th Street, Suite 100

Bismarck, ND  58501
Phone:  701-221-2911
Fax:  701-221-5842

www.braatenlawfirm.com
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NORTH DAKOTA INDUSTRIAL COMMISSION 
 

OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
 

 

  



5 

In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 

 
  



7 

 
DECLARATION OF DERRICK BRAATEN 

 
 

1. I am writing this declaration to update the North Dakota Industrial Commission and 

provide further support for the pending request for additional time to submit post-hearing evidence. 

2. The Landowners’ expert has managed to run two versions of the model, one without a 

permeability adjustment as used by Summit and one with the adjustment of 2.5.  We are working 

on a run at 2.7, the actual number from the injection tests on which the adjustment was based. 

Additionally we are modeling pressure fronts and identifying other potential inaccuracies in the 

plume model that lead to an incorrect allocation of compensation to acreages and pore space for 

the Landowners. 

3. We’d like to use this information to further explore the acreage impacted by the facility. 

Our ultimate goal is to provide adjusted acreages for its consideration for amalgamation and 

compensation for the injections for our clients. We need additional time to analyze the model runs 

and run models with adjusted parameters in order to produce the data and evidence needed to 

support our claims. Specifically we could generate maps and specific impacted acreages based on 

plume area and extent as well as pressure fronts. 

4. We are currently working on additional model runs and generating additional evidence 

right now and hope to be able to submit this to the commission within the next 30 days. 
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I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true and 
correct. 
 
Signed on the 4th day of November, 2024 at Bismarck, ND, United States. 
 
 

 
Derrick Braaten 

 















DECLARATION OF PAUL BUTTON 

1. I am a Petroleum Engineer with experience modeling and operating oil and gas 

reservoirs, and I currently reside in Butte, Montana.

2. Attached hereto as Exhibit A is a true and correct copy of slides created using a 

GEM simulation model to simulate a carbon sequestration project in Broom Creek 

Formation in Central North Dakota. The base simulation model was provided to Button 

Petroleum Management by the Braaten Law Firm. The model was originally built and 

run by the EERC.

3. Three separate simulations were completed using the model and modification to 

determine the sensitivity to rock permeability. The original model was built by the 

EERC and Summit Carbon Solutions based upon core, log, seismic and well test data 

to simulate the effects of carbon sequestration on the aquifer and confining zones. 

During the construction of the model the permeability values were distributed within 

the grid blocks based upon industry accepted practices. The original model uses a 

global permeability multiplier of 2.5. This means that all the cells in the model have 

their permeability value originally derived from the core, log, and seismic properties 

increased 250% to match the results of an injectivity test.

4. The model was run with modifications to the permeability multiplier to determine the 

change in the areal extent of the injected gas plume. The model was run with the 

original 2.5 global permeability modifier, a global permeability mulriplier of 1 to rely 

just on the core, log and seismic distribution of permeability and a 2. 7 multiplier which
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Model Gas Saturation

Exhibit A to Declaration of Paul Button 
NDIC Case Nos. 30869-30880



Gas saturation map after 20 years of injection with 2.5 global permeability multiplier



Gas saturation map after 20 years of injection with no global permeability multiplier



Gas saturation map after 20 years of injection with 2.7 global permeability multiplier
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NORTH DAKOTA INDUSTRIAL COMMISSION 

OIL AND GAS DIVISION 

 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 

 
DECLARATION OF SERVICE 

 

 
[¶1] I hereby certify that true and correct copies of the following documents: 
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• Declaration of Derrick Braaten; 

• Declaration of Paul Button; 

• Exhibit A - Slides; and 

• Declaration of Service. 

were, on the 4th day of November, 2024 sent via electronic mail to the following: 

 
North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Mark Bohrer 
mbohrer@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 
Tyler Gludt 
Attorney at Law 
TGludt@fredlaw.com 
 
Thomas Throne 
Attorney at Law 
tthrone@thronelaw.com 
 
Joshua Swanson 
Attorney for Intervenor Minnkota 
jswanson@vogellaw.com 
 
Lynn Helms 
lhelms@nd.gov 
 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 

and correct. 

Signed on this 4th day of November, 2024 at Bismarck, North Dakota. 

       __________________________________ 
       Desirae Zaste      

mailto:oilandgasinfo@nd.gov
mailto:slforsberg@nd.gov
mailto:lbender@fredlaw.com
mailto:TGludt@fredlaw.com
mailto:jswanson@vogellaw.com
mailto:lhelms@nd.gov
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RE: Summit Carbon Storage (Case Nos. 30869-30880)

From Derrick Braaten <derrick@braatenlawfirm.com>
Date Wed 9/18/2024 4:31 PM
To Desirae Zaste <desirae@braatenlawfirm.com>; -Info-Oil & Gas Division <oilandgasinfo@nd.gov>; Forsberg,

Sara L. <slforsberg@nd.gov>; Bender, Lawrence <LBender@fredlaw.com>; TThrone@thronelaw.com
<TThrone@thronelaw.com>; Gludt, Tyler <tgludt@fredlaw.com>; Bohrer, Mark F. <mbohrer@nd.gov>; Garner,
David P. <dpgarner@nd.gov>; Knutson, Amy N. <anknutson@nd.gov>; Joshua A. Swanson
<jswanson@vogellaw.com>; Helms, Lynn D. <lhelms@nd.gov>

***** CAUTION: This email originated from an outside source. Do not click links or open attachments unless you
know they are safe. *****

All,
 
I just want to note an error in the brief filed today where I indicated the hearing notice was issued 45 days before
the hearing. I had intended to reference the minimum notice period but referenced the actual period, and that
period was actually 56 days. I just wanted to amend that error and my apologies for any confusion.
 
Thank you,
 
Derrick Braaten

 

Braaten Law Firm
109 N. 4th Street, Suite 100

Bismarck, ND  58501
Phone:  701-221-2911
Fax:  701-221-5842

www.braatenlawfirm.com
 

 
PRIVILEGED COMMUNICATION
This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic Communications Privacy Act,
18 U.S.C. Sections 2510-2521.  This e-mail is confidential and may contain information that is privileged, attorney work product or
exempt from disclosure under applicable law.  Recipients should not file copies of this e-mail with publicly accessible records.  If you
have received this message in error, please immediately notify the sender by return e-mail and delete this e-mail message from your
computer. Thank you for your cooperation.
 
From: Desirae Zaste <desirae@braatenlawfirm.com>
Sent: Wednesday, September 18, 2024 2:15 PM
To: oilandgasinfo@nd.gov; Forsberg, Sara L. <slforsberg@nd.gov>; Bender, Lawrence <LBender@fredlaw.com>;
TThrone@thronelaw.com; Gludt, Tyler <tgludt@fredlaw.com>; mbohrer@nd.gov; dpgarner@nd.gov; Knutson,
Amy N. <anknutson@nd.gov>; jswanson@vogellaw.com; lhelms@nd.gov
Cc: Derrick Braaten <derrick@braatenlawfirm.com>
Subject: Summit Carbon Storage (Case Nos. 30869-30880)
 

11/8/24, 2:30 PM RE: Summit Carbon Storage (Case Nos. 30869-30880) - Forsberg, Sara L. - Outlook

about:blank?windowId=SecondaryReadingPane24 1/2

https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.braatenlawfirm.com%2F&data=05%7C02%7Cslforsberg%40nd.gov%7C5bbaa4c9c9a54099088208dcd8293f6e%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638622918885660517%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=Y3Da1boKNZFqpIlXA7%2FOXG9veBrDXycVIpQZecVE%2FLQ%3D&reserved=0


Good afternoon,
 
Attached for filing and service are the following documents:
 
• Reply Brief in Support of Intervenor Landowners’ Motion to Compel Responses to
Written Discovery and Motion for Supplemental Hearing;
• Declaration of Derrick Braaten in Support of Motion to Compel;
• Exhibit A - Conferral; and
• Declaration of Service.
 
Desirae Zaste
Litigation Manager/Certified Paralegal

 

Braaten Law Firm
109 N. 4th Street, Suite 100

Bismarck, ND  58501
Phone:  701-221-2911
Fax:  701-221-5842

www.braatenlawfirm.com
 

 
PRIVILEGED COMMUNICATION
This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic Communications Privacy Act,
18 U.S.C. Sections 2510-2521.  This e-mail is confidential and may contain information that is privileged, attorney work product or
exempt from disclosure under applicable law.  Recipients should not file copies of this e-mail with publicly accessible records.  If you
have received this message in error, please immediately notify the sender by return e-mail and delete this e-mail message from your
computer. Thank you for your cooperation.
 

11/8/24, 2:30 PM RE: Summit Carbon Storage (Case Nos. 30869-30880) - Forsberg, Sara L. - Outlook

about:blank?windowId=SecondaryReadingPane24 2/2

https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.braatenlawfirm.com%2F&data=05%7C02%7Cslforsberg%40nd.gov%7C5bbaa4c9c9a54099088208dcd8293f6e%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638622918885684524%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=f1TDz8W4eyYT4RymMQBHCEy9TwSVFEM47nGeZqRRZPI%3D&reserved=0


Outlook

Summit Carbon Storage (Case Nos. 30869-30880)

From Desirae Zaste <desirae@braatenlawfirm.com>
Date Wed 9/18/2024 2:17 PM
To -Info-Oil & Gas Division <oilandgasinfo@nd.gov>; Forsberg, Sara L. <slforsberg@nd.gov>; Bender, Lawrence

<LBender@fredlaw.com>; TThrone@thronelaw.com <TThrone@thronelaw.com>; Gludt, Tyler
<tgludt@fredlaw.com>; Bohrer, Mark F. <mbohrer@nd.gov>; Garner, David P. <dpgarner@nd.gov>; Knutson,
Amy N. <anknutson@nd.gov>; Joshua A. Swanson <jswanson@vogellaw.com>; Helms, Lynn D.
<lhelms@nd.gov>

Cc Derrick Braaten <derrick@braatenlawfirm.com>

4 attachments (1 MB)
Decl of DB - Reply.pdf; Ex. A - Conferral.pdf; Reply Brief.pdf; 240918 Declaration of Service-Reply.pdf;

***** CAUTION: This email originated from an outside source. Do not click links or open attachments unless you
know they are safe. *****

Good afternoon,
 
Attached for filing and service are the following documents:
 
• Reply Brief in Support of Intervenor Landowners’ Motion to Compel Responses to
Written Discovery and Motion for Supplemental Hearing;
• Declaration of Derrick Braaten in Support of Motion to Compel;
• Exhibit A - Conferral; and
• Declaration of Service.
 
Desirae Zaste
Litigation Manager/Certified Paralegal

 

Braaten Law Firm
109 N. 4th Street, Suite 100

Bismarck, ND  58501
Phone:  701-221-2911
Fax:  701-221-5842

www.braatenlawfirm.com
 

 
PRIVILEGED COMMUNICATION
This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic Communications Privacy Act,
18 U.S.C. Sections 2510-2521.  This e-mail is confidential and may contain information that is privileged, attorney work product or
exempt from disclosure under applicable law.  Recipients should not file copies of this e-mail with publicly accessible records.  If you
have received this message in error, please immediately notify the sender by return e-mail and delete this e-mail message from your
computer. Thank you for your cooperation.
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NORTH DAKOTA INDUSTRIAL COMMISSION 
 

OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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REPLY BRIEF IN SUPPORT OF INTERVENOR LANDOWNERS’ MOTION TO 

COMPEL RESPONSES TO WRITTEN DISCOVERY AND MOTION FOR 
SUPPLEMENTAL HEARING 

 
 
 Summit Carbon Storage #s 1, 2, and 3 (“Summit”) make numerous claims that are patently 

false. For example, Summit argues that there is no such thing as an application for amalgamation, 

yet this very caption includes an “application of Summit Carbon Storage # 2, LLC to consider the 

amalgamation of the storage reservoir pore space….”  Summit argues that “this proceeding” 

started in June of 2023 when it submitted draft applications for review to NDIC. That is false. This 

proceeding started with notice to the affected landowners issued just 45 days before the hearing. 

Indeed, while Summit argues that the “proceeding” apparently began in June of 2023, this is clearly 

contradicted by its own applications which were dated February 2024 and which contained a 

certification signed by Summit’s Executive Vice President for Summit Carbon Solutions, LLC on 

February 6, 2024.  See Permit Application Certification. 

For Summit to argue that Derrick Braaten having made a record request a year ago is 

somehow attributable to clients he’d never spoken to at that time is preposterous. Throughout this 

proceeding the NDIC and Summit have trampled on the Landowners’ due process rights and 

continue to do so. Arguing that the Landowners are somehow required to retain experts and obtain 

copies of applications before the applications are even completed or filed and prepare for a 

proceeding before there is any notice of the proceeding is ludicrous and violates Landowners’ due 

process rights.  

 On top of this, Summit also argues that it was the fault of the Landowners because the 

attorney they hired did not know the NDIC withheld modeling files from a prior open record 

request and then continued to do so in response to every record request made to it by Derrick 



8 

Braaten thereafter. Given that everything produced in June 2023 was part of a “draft” application 

and the NDIC did not disclose the modeling files in June, this is irrelevant to the record request 

made in May of 2024 after this proceeding actually began. That was a legitimate request that the 

NDIC mistakenly told Landowners it need not comply with. It was wrong. 

 Summit also argues that the Landowners were dilatory in issuing discovery. This is double-

speak. Summit itself refused to respond to the discovery because the NDIC refused to grant the 

landowners’ interventions in a timely manner. See Response to Motion to Expedited Discovery, 

filed May 28, 2024. Despite specific and explicit requests to expedite, the NDIC intentionally sat 

on the intervention petition to ensure that the intervenor landowners did not have time for 

discovery. See Petition to Intervene [of the Swenson Living Trust] filed April 18, 2024 and Order 

on Petition to Intervene for Swenson Trust dated May 31, 2024. This type of direct and open 

sabotage of a litigant by an agency is the epitome of a procedural due process violation. Summit 

then relies on this sabotage to argue that it was the Landowners who delayed their own discovery 

requests. Given Summit’s objection that it would not respond to discovery issued prior to a grant 

of intervention, it is disingenuous for Summit to now claim that Landowners abandoned the 

discovery efforts issued before the grant of intervention. It was not a choice Landowners made – 

Summit could have responded but refused and issued a perfunctory objection that no intervention 

was granted so it need not and would not respond. 

 Summit is also disingenuous when it claims there was no certification document indicating 

that a conferral took place. The Declaration of Derrick Braaten explicitly provided that 

certification. See Declaration of Derrick Braaten in Support of Motion to Compel, ¶3 filed on 

August 29, 2024. To the extent Summit claims that the certification did not have enough detail, it 

is pretending that the conferral was not its own and that it was not a participant – in other words, 
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Summit is well aware of the details of the conferral that took place over the course of days. And 

of course it should be noted that Summit never did argue that there was no conferral – it 

disingenuously and pointlessly argued that there was not enough detail in Landowners’ 

certification of a conferral despite having all of that detail itself. The conferral did in fact take 

place. The Declaration was sufficient. This type of guile is also the hallmark of violations of due 

process and shows Summit’s lack of good faith. But given the higher standard being imposed on 

Landowners here, the entire written conferral is attached. See Decl. of Derrick Braaten and Exhibit 

A attached to the Decl. of Derrick Braaten. 

 This Commission made a mistake. For whatever reason, rather than simply providing the 

files in its possession, it acted in concert with Summit to prevent the landowners from obtaining 

the modeling files and other data before the hearing that both had in their possession. This 

prevented the Landowners from having due process. The Commission has one chance to fix this 

mistake, by requiring Summit to meaningfully respond to the Landowners’ discovery and holding 

a supplemental hearing, or at least providing intervenor landowners the opportunity to submit 

additional evidence in writing after discovery is complete. 

 Finally, Summit claims that the goal of Landowners is to cause delay. The prior motion to 

expedite by Landowners begs a number of questions in response to that allegation by Summit and 

is sufficient response. Summit also claims the Landowners cannot explain what they will do with 

the discovery. Summit knows exactly what Landowners will do with the model and that is precisely 

why it is fighting so hard to prevent discovery (and the same goes for the Commission). It was 

abundantly clear at the hearing that the model was run with an arbitrary 2.5 factor adjustment to 

the permeability across the entire model. Landowners’ engineer and the engineer from EERC both 

agree that results in a smaller border and storage facility, thus leaving certain landowners out of 
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payment. Landowners could show that without that arbitrary adjustment, they would be in the 

storage area. Summit claimed it would not adjust past payments if its storage area boundaries turn 

out to be too narrow. Only by running the model, and then rerunning the model without the 2.5 

factor permeability adjustment can this be done. Similarly, EERC’s witness testified that EERC 

only modeled the plume out to 5% CO2 because that is the limit of detection for equipment it uses. 

That is arbitrary and if CO2 is going to enter a landowners’ pore space it is trespass regardless of 

whether it is at a 4% concentration or a 5% concentration. In order to illustrate the difference in 

boundaries for these percentages, Landowners again have to make adjustments to the model 

parameters and rerun the model. One additional example is the pressure analysis – these pressures 

will create interference with use of pore space by Landowners outside of the storage boundaries 

and this is an issue related to the validity of that boundary. Landowners need to run the model and 

understand the pressure variations on their individual properties in order to present that evidence, 

but have thus far been stymied by Summit and the Commission. These are only three of numerous 

examples of how the Landowners would use the model.1  

 The Commission is making decisions that have massive impacts on the Landowners’ 

property and property rights. This is no mere licensing proceeding. This proceeding effectuates 

significant alterations in property rights. Such proceedings are of a very different nature than a 

Class II permit proceeding, for example, and the due process requirements are profoundly more 

robust in these proceedings than in a mere licensing proceeding. This is being missed by Summit 

 
1 Summit also claims that landowners already have the model from EERC. Landowners have a model from EERC 
(because apparently EERC has integrity and provides data that supports its work, and this is likely because it is made 
up of scientists who respect the scientific process). Whether it is the same model that was submitted by Summit to the 
NDIC is unknown. Of course both Summit and the NDIC could immediately resolve this uncertainty and authenticate 
the model files Landowners’ obtained by simply emailing the files in their possession to Landowners. The ongoing 
refusal to do so while spending time and resources attempting to prevent Landowners’ from having due process is 
again in bad faith by all involved and a blatant violation of the Landowners’ due process rights. This entire proceeding 
is appallingly unconstitutional. This is the final chance to provide due process. 
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and the Commission and it will lead to reversal if not corrected. Even if the Commission had the 

power to “amalgamate” property rights as it claims under Chapter 38-22 (it does not), that authority 

would not be allowed without more process than the Landowners received here. So the law is 

unconstitutional and the application of the law by the Commission is also unconstitutional. One of 

these can be remedied now. 

 

 
DATED this 18th day of September, 2024. 

BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone: 701-221-2911 
Email: derrick@braatenlawfirm.com  
 
Attorneys for Intervenors the Swenson 
Living Trust, Bauman, Gerving, 
Haupt, Jochim, Kraft, Liebelt, Maize, 
Metz, Rust, and Smith 
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NORTH DAKOTA INDUSTRIAL COMMISSION 

OIL AND GAS DIVISION 

 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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DECLARATION OF DERRICK BRAATEN IN SUPPORT OF MOTION TO COMPEL 

 
 
 

1. I am an attorney for the Intervenor Landowners (“Landowners”), in the above-

captioned matter. 

2. I represent the Landowners in matters involving the applications submitted by Summit 

Carbon Storage #1, LLC, Summit Carbon Storage #2, and Summit Carbon Storage #3, 

LLC (“SCS”). 

3. I certify that I have conferred in good faith to obtain this discovery without the 

Commission’s intervention. Attached as Exhibit A is a true and correct copy of the 

correspondence between myself and Summit’s legal counsel regarding the conferral to 

obtain the discovery without the Commission’s intervention. 

4. As detailed in the attached Exhibit A, I reached out to Lawrence Bender on August 19, 

2024 at 3:27 p.m. attaching a copy of my draft brief for the motion to compel and asking 

for a discussion if it would be productive. 

5. Lawrence Bender emailed a response on August 19, 2024 at 4:19 p.m. indicating he 

will discuss with his client but his belief was “much of wat you seek is available from 

the Commission.” See Exhibit A. 

6. I again emailed Lawrence Bender on August 26, 2024 at 1:31 p.m. asking if Summit’s 

position has changed. Mr. Bender responded on August 26, 2024 at 1:35 p.m. clarifying 

the request. I responded on August 27, 2024 at 7:16 a.m. Mr. Bender then emailed on 

August 28, 2024 at 8:53 a.m. indicating that his “client will not agree to your proposal.” 

Id. 
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I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true and 
correct. 

 

Signed on the 18th day of September, 2024 at Bismarck, ND, United States. 

 

 

 

Derrick Braaten 
 



From: Bender, Lawrence
To: Derrick Braaten
Cc: Desirae Zaste; Bender, Lawrence
Subject: RE: Swenson Living Trust et al. - NDIC Case Nos. 30869-30880 - Brief re Motion to Compel Discovery
Date: Wednesday, August 28, 2024 8:53:18 AM
Attachments: image001.jpg

image002.gif
image003.jpg
image004.jpg

[Warning: External Sender]

Derrick:

Sorry for the delay in responding. My client will not agree to your
proposal.

STAFF BIOGRAPHIES | PRACTICE AREAS | CONTACT US

Lawrence Bender
Attorney

lbender@fredlaw.com

Main – 701-221-8700      Fredrikson & Byron, P.A.
  304 East Front Avenue
 Suite 400
 Bismarck, ND 58504-5639

Biography | Download My Contact Info as V-Card
WWW.FREDLAW.COM

**This is a transmission from the law firm of Fredrikson & Byron, P.A. and may contain information which is
privileged, confidential, and protected by the attorney-client or attorney work product privileges. If you are not the
addressee, note that any disclosure, copying, distribution, or use of the contents of this message is prohibited. If you
have received this transmission in error, please destroy it and notify us immediately at our telephone number (701)
221-8700.**

Fredrikson’s Bismarck office is moving.
Please note that as of March 25, 2024, our new address is:

Fredrikson & Byron, P.A.
304 East Front Ave, Suite 400
Bismarck, ND 58504-5639
Main: 701.221.8700

From: Derrick Braaten <derrick@braatenlawfirm.com> 
Sent: Tuesday, August 27, 2024 7:16 AM
To: Bender, Lawrence <LBender@fredlaw.com>
Cc: Desirae Zaste <desirae@braatenlawfirm.com>; Bender, Lawrence <LBender@fredlaw.com>

Exhibit A to Declaration of Derrick Braaten 
NDIC Case Nos. 30869-30880
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BRAATEN
Law Fim





Subject: Re: Swenson Living Trust et al. - NDIC Case Nos. 30869-30880 - Brief re Motion to Compel
Discovery

 
CAUTION: EXTERNAL E-MAIL

 

What do you mean, doesn’t everyone do discovery after the hearing?
 
Kidding, it's a fair question. I intend to file a motion requesting a supplementary hearing or the
ability to submit my evidence from the model in document form if no hearing is held. I have
some files I'm working with but I don't know if they are the model without Summit or the NDIC
producing the model used by Tammy and Rich for the application/parameter review.
 
I intend to file my motion at close of business Wednesday unless I hear that Summit would like
to discuss production or confer about it somehow. 
 
Thanks,
Derrick
 
Derrick Braaten

Braaten Law Firm
109 N. 4th Street, Suite 100

Bismarck, ND  58501
Phone:  701-221-2911
Fax:  701-221-5842

www.braatenlawfirm.com
 

 
PRIVILEGED COMMUNICATION
This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic
Communications Privacy Act, 18 U.S.C. Sections 2510-2521.  This e-mail is confidential and may contain information
that is privileged, attorney work product or exempt from disclosure under applicable law.  Recipients should not file
copies of this e-mail with publicly accessible records.  If you have received this message in error, please immediately
notify the sender by return e-mail and delete this e-mail message from your computer. Thank you for your
cooperation.

 

From: Bender, Lawrence <LBender@fredlaw.com>
Sent: Monday, August 26, 2024 1:35 PM
To: Derrick Braaten <derrick@braatenlawfirm.com>
Cc: Desirae Zaste <desirae@braatenlawfirm.com>; Bender, Lawrence
<LBender@fredlaw.com>

https://url.us.m.mimecastprotect.com/s/daljC4xW8wI0mZKGixhLu4_oys/
mailto:LBender@fredlaw.com
mailto:derrick@braatenlawfirm.com
mailto:desirae@braatenlawfirm.com
mailto:LBender@fredlaw.com


Subject: RE: Swenson Living Trust et al. - NDIC Case Nos. 30869-30880 - Brief re Motion to
Compel Discovery
 
[Warning: External Sender]

Derrick:
 
I do not want to misrepresent what you are requesting. You want to
conduct discovery even though the hearing has concluded and your
several requests for a continuance have been denied?
 
 

STAFF BIOGRAPHIES | PRACTICE AREAS | CONTACT US

  Lawrence Bender
Attorney

lbender@fredlaw.com

Main – 701-221-8700      Fredrikson & Byron, P.A.
  304 East Front Avenue
 Suite 400
  Bismarck, ND 58504-5639

Biography | Download My Contact Info as V-Card
WWW.FREDLAW.COM

**This is a transmission from the law firm of Fredrikson & Byron, P.A. and may contain information which is
privileged, confidential, and protected by the attorney-client or attorney work product privileges. If you are not the
addressee, note that any disclosure, copying, distribution, or use of the contents of this message is prohibited. If you
have received this transmission in error, please destroy it and notify us immediately at our telephone number (701)
221-8700.**
 

Fredrikson’s Bismarck office is moving.
Please note that as of March 25, 2024, our new address is:

Fredrikson & Byron, P.A.
304 East Front Ave, Suite 400
Bismarck, ND 58504-5639
Main: 701.221.8700

 
 

 
From: Derrick Braaten <derrick@braatenlawfirm.com> 
Sent: Monday, August 26, 2024 1:31 PM
To: Bender, Lawrence <LBender@fredlaw.com>
Cc: Desirae Zaste <desirae@braatenlawfirm.com>; Bender, Lawrence <LBender@fredlaw.com>
Subject: Re: Swenson Living Trust et al. - NDIC Case Nos. 30869-30880 - Brief re Motion to Compel
Discovery

 

https://url.us.m.mimecastprotect.com/s/xMubC5yA8xFjxyLOTyiMukjb5T/
https://url.us.m.mimecastprotect.com/s/d7hMC68Y6ycO1RYxC5sPu5xe8i/
https://url.us.m.mimecastprotect.com/s/IzclC73D6zCpQr19IqtruogvKU/
mailto:lbender@fredlaw.com
https://www.fredlaw.com/professionals-lawrence-bender
http://www.fredlaw.com/bios/vcf/benderlawrence.vcf
http://www.fredlaw.com/
mailto:derrick@braatenlawfirm.com
mailto:LBender@fredlaw.com
mailto:desirae@braatenlawfirm.com
mailto:LBender@fredlaw.com


CAUTION: EXTERNAL E-MAIL
 

Lawrence,
 
Will you please let me know if your client’s position has changed by close of business on
Wednesday? If I don’t hear from you by then I’ll presume Summit continues to oppose
production and file my motion.
 
Thank you,
Derrick
 
Derrick Braaten

Braaten Law Firm
109 N. 4th Street, Suite 100

Bismarck, ND  58501
Phone:  701-221-2911
Fax:  701-221-5842

www.braatenlawfirm.com
 

 
PRIVILEGED COMMUNICATION
This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic
Communications Privacy Act, 18 U.S.C. Sections 2510-2521.  This e-mail is confidential and may contain information
that is privileged, attorney work product or exempt from disclosure under applicable law.  Recipients should not file
copies of this e-mail with publicly accessible records.  If you have received this message in error, please immediately
notify the sender by return e-mail and delete this e-mail message from your computer. Thank you for your
cooperation.
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Sent: Monday, August 19, 2024 4:19:27 PM
To: Derrick Braaten <derrick@braatenlawfirm.com>
Cc: Desirae Zaste <desirae@braatenlawfirm.com>; Bender, Lawrence <LBender@fredlaw.com>
Subject: RE: Swenson Living Trust et al. - NDIC Case Nos. 30869-30880 - Brief re Motion to Compel
Discovery

 
[Warning: External Sender]

Derrick:
 
I will of course discuss with my client. However, I believe much of what
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you seek is available from the Commission. I know you requested the
information and there is a dispute between you and the NDIC as to what
was provided to you. I say this not to anger you, but I am certain my
client will ask why you do not seek what you want from the NDIC.  
 
Nevertheless, I will discuss with my client and get back to you.   
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Sent: Monday, August 19, 2024 3:27 PM
To: Bender, Lawrence <LBender@fredlaw.com>
Cc: Desirae Zaste <desirae@braatenlawfirm.com>
Subject: Swenson Living Trust et al. - NDIC Case Nos. 30869-30880 - Brief re Motion to Compel
Discovery
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CAUTION: EXTERNAL E-MAIL
 

Lawrence:
 
I am preparing to file a motion to compel discovery in NDIC Case Nos. 30869-30880 and I am writing
to ask if you believe additional discussion on any of these items might be productive.  I presume that
your position has not changed and that you will not agree to produce these documents or files or
appear for a deposition. I am happy to discuss if you think there may be ways to resolve the
concerns raised in this draft brief, so please let me know at your earliest convenience if you feel a
discussion might be productive.
 
Thank you,
Derrick
 
Derrick Braaten

 

Braaten Law Firm
109 N. 4th Street, Suite 100

Bismarck, ND  58501
Phone:  701-221-2911

Fax:  701-221-5842
www.braatenlawfirm.com
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copies of this e-mail with publicly accessible records.  If you have received this message in error, please immediately
notify the sender by return e-mail and delete this e-mail message from your computer. Thank you for your
cooperation.
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NORTH DAKOTA INDUSTRIAL COMMISSION 

OIL AND GAS DIVISION 

 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 

 

  



6 

In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 

 
DECLARATION OF SERVICE 

 

 
[¶1] I hereby certify that true and correct copies of the following documents: 
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• Reply Brief in Support of Intervenor Landowners’ Motion to Compel Responses to 

Written Discovery and Motion for Supplemental Hearing; 

• Declaration of Derrick Braaten in Support of Motion to Compel; 

• Exhibit A - Conferral; and 

• Declaration of Service. 

were, on the 18th day of September, 2024 sent via electronic mail to the following: 

 
North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Mark Bohrer 
mbohrer@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 
Tyler Gludt 
Attorney at Law 
TGludt@fredlaw.com 
 
Thomas Throne 
Attorney at Law 
tthrone@thronelaw.com 
 
Joshua Swanson 
Attorney for Intervenor Minnkota 
jswanson@vogellaw.com 
 
Lynn Helms 
lhelms@nd.gov 
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I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 

and correct. 

 

Signed on this 18th day of September, 2024 at Bismarck, North Dakota. 

       __________________________________ 
       Desirae Zaste 
        



Outlook

Summit Carbon Storage (NDIC Case Nos. 30869-30880)

From Etter, Mary <MEtter@fredlaw.com>
Date Thu 9/12/2024 3:53 PM
To Bohrer, Mark F. <mbohrer@nd.gov>; Garner, David P. <dpgarner@nd.gov>; Forsberg, Sara L.

<slforsberg@nd.gov>; ankuntson@nd.gov <ankuntson@nd.gov>; Derrick Braaten
<derrick@braatenlawfirm.com>; Joshua A. Swanson <jswanson@vogellaw.com>

Cc Bender, Lawrence <LBender@fredlaw.com>; Gludt, Tyler <TGludt@fredlaw.com>; TThrone@thronelaw.com
<TThrone@thronelaw.com>; Desirae Zaste <desirae@braatenlawfirm.com>

***** CAUTION: This email originated from an outside source. Do not click links or open attachments unless you
know they are safe. *****

Good afternoon,
 
Please see the following documents, contained in the link below, for filing and service in the above-
referenced cases:
 

1.                  Response to Intervenor Landowners’ Motion for Supplemental Hearing;
2.                  Response to Intervenor Landowners’ Motion to Compel Responses to Written Discovery;
3.                  Declaration of Lawrence Bender in Support of Summit’s Response to Intervenor

Landowners’ Motion for Supplemental Hearing;
4.                  Exhibits A-F to Declaration of Lawrence Bender; and
5.                  Certificate of Service.

 
https://fredriksonandbyron.sharefile.com/public/share/web-
s07821fe072a34606803a2b9e63647f3f

 
Let me know if you have any difficulty opening the link or the documents contained therein.
 
Thank you,
Mary
 
Mary Etter
Legal Administrative Assistant to Jason R.S. Cassady,
Justin G. Hughes, and Spencer D. Ptacek
Fredrikson & Byron, P.A.
304 East Front Ave, Suite 400 | Bismarck, ND 58504-5639
Direct: 701.221.8642 | Main: 701.221.8700| metter@fredlaw.com
www.fredlaw.com

 

 
Fredrikson’s Bismarck office has moved, please note our new address.

This is a transmission from the law firm of Fredrikson & Byron, P.A. and may contain information which is privileged, confidential, and
protected by the attorney-client or attorney work product privileges.  If you are not the addressee, note that any disclosure, copying,
distribution, or use of the contents of this message is prohibited.  If you have received this transmission in error, please destroy it and
notify us immediately at our telephone number (701) 221-8700.
 

https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Ffredriksonandbyron.sharefile.com%2Fpublic%2Fshare%2Fweb-s07821fe072a34606803a2b9e63647f3f&data=05%7C02%7Cslforsberg%40nd.gov%7C536586381cc54379dfb208dcd36cef0a%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638617712045478610%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=iQWMyw%2B7TFfq9tPYaszTR6a90chaUuYXcPXors118Zc%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Ffredriksonandbyron.sharefile.com%2Fpublic%2Fshare%2Fweb-s07821fe072a34606803a2b9e63647f3f&data=05%7C02%7Cslforsberg%40nd.gov%7C536586381cc54379dfb208dcd36cef0a%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638617712045478610%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=iQWMyw%2B7TFfq9tPYaszTR6a90chaUuYXcPXors118Zc%3D&reserved=0
mailto:metter@fredlaw.com
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BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA

CASE NOS. 30869-30880
In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15,
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30,
31, 32, 33, 34, and 35, Township 141 North, Range
87 West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND

In re application of Summit Carbon Storage# 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #1, LLC storage facility located
in Sections 31, 32, 33, and 34, Township 142
North, Range 87 West, Sections 1, 11, 12, 13, 14,
15, 22, 23, 24, 25, 26, 35, and 36, Township 141
North, Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8,
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.

In re application of Summit Carbon Storage # 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,



11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20,
21,22,23,25,26,27,28,29,30,31,32,33,34,and
35, Township 141 North, Range 87 West, Sections
1, 2, 3, and 12, Township 140 North, Range 88
West and Sections 4, 5, 6, and 7, Township 140
North, Range 87 West, Mercer, Morton, and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35,
and 36, Township 141 North, Range 88 West,
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17,
18,19,20,21,22,23,25,26,27,28,29,30,31,32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.

In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29,32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2,3,4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7,8,17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND

In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by

2



nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #2, LLC storage facility located
in Sections 27, 28, 29, 32, 33, 34, and 35, Township
143 North, Range 88 West, Sections 1, 2, 3, 4, 5, 6,
7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21,
22,23,24,25,26,27,28,29,30,32,33,34,35,and
36, Township 142 North, Range 88 West, Sections
5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township
142 North, Range 88 West, Sections 5, 6, 7, 8, 17,
18, 19, 20, 29, 30, 31, Township 142 North, Range
87 West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.

In re application of Summit Carbon Storage # 2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27,28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8,9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6,7,8,17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1,
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19,20,21,22,23,24,25,26,27,28,29,30,32,33,
34, 35, and 36, Township 142 North, Range 88
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and
31, Township 142 North, Range 87 West, and
Sections 1, 2, and 3, Township 141 North, Range
88 West, Mercer and Oliver Counties, ND,
subject to the application of Summit Carbon
Storage #2, LLC for the geologic storage of
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carbon dioxide in the Broom Creek Formation,
and enact such special field rules as may be
necessary.

In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,
2, 11, 12, 13 14, and 24, Township 142 North,
Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1,2, 3, 4, 5, 6, 7, 8,9, 10, 11, 12,
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18,
19, and 20, Township 142 North, Range 85 West,
Oliver County, ND.

In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #3, LLC storage facility located
in Section 36, Township 143 North, Range 87
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34,
35, and 36, Township 143 North, Range 86 West,
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7,
8,9,10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35,
Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.

In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the
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geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31, 32, 33, 34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18, 19,20,21,22,23,24,25,26,27,28,29,30,32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31 , 32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2,3,4,5, 6, 7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19,20,21,22,23,24,25,26,27,28,29,30,32,33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.

RESPONSE TO INTERVENOR LANDOWNERS'
MOTION FOR SUPPLEMENTAL HEARING

[i! 1] Applicants Summit Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC,

and Summit Carbon Storage #3, LLC (collectively, "Summit") submit this brief in response to the

Motion for Supplemental Hearing ("Motion") filed with the North Dakota Industrial Commission
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("Commission") on August 29, 2024 by the Landowner Intervenors.1 For the reasons explained

below, the Commission should deny Landowner Intervenors' Motion.

STATEMENT OF RELEVANT FACTS

I. Timeline of pre-hearing information and records requests by Landowner Intervenors
relevant to the Motion.

[ii 2] The following sets forth a timeline of events preceding the hearing held by the

Commission in the above-captioned cases on June 11-13, 2024, with a focus on information and

document requests made by Landowner Intervenors to the Commission and the Commission's

responses thereto:

A. Summit commences the above-captioned cases and counsel for Landowner
Intervenors immediately requests documents related thereto.

[ii 3] On June 9, 2023, Summit commences the above-captioned cases by filing three

separate initial draft applications (collectively, the "Applications") with the Commission

requesting permits for the geological storage of carbon dioxide. See Declaration of Derrick

Braaten, Ex. D. Thereafter, between June 14, 2023, and June 23, 2023, several exchanges took

place between Derrick Braaten, counsel for the Landowner Intervenors, and the Commission.

[ii 4] On June 14, 2023, Derrick Braaten e-mailed the Commission indicating that he was

aware that Summit had filed an application with the Commission "requesting an order

amalgamating property interests and/or seeking a Class VI well permit or permits." Id. Ex. A.

Mr. Braaten also requested "all such applications and all correspondence and other documents

related to the application, as well as correspondence generally with [Summit], or its affiliates,

authorized agents and representatives." Id., Ex. A.

1 Landowner Intervenors are the Swenson Living Trust, Michael Bauman, Glenn and Lisa
Gerving, Michael and Bonnie Haupt, John Jochim, Kevin and Kimberly Kraft, Charmayne
Liebelt, Kirk and Linda Maize and Allen Maize, Paul and Christy Metz, JoLene M. Rust, and
Gary and Cassie Smith.
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[i-15] The next day, Michael Ziesch responded to Mr. Braaten's June 14, 2023, request

indicating that the request had been received and was being reviewed. Id., Ex. B. Five days later,

on June 20, 2023, Mr. Ziesch responded to Mr. Braaten's request indicating that the Commission

"has not received an application for amalgamation, nor do we have any class VI applications for

the entity referenced," but that the Commission does have "a draft application for a storage facility

permit." Mr. Ziesch further told Mr. Braaten that his request for correspondence was "too broad

to process," and that the request needs to have a more specific topic and date range. Id. The same

day, Mr. Braaten responded by requesting Summit's "draft application for a storage facility permit

and any correspondence related to that from May 1, 2023 to June 20, 2023." Id.

[i-16] In response to Mr. Braaten's revised request, Mr. Ziesch informed Mr. Braaten that

a hard copy of the requested data would be approximately 1,200 pages and that the related data

sets are approximately 3.3G and would take about an hour to transfer onto a thumb drive. Id.

Mr. Ziesch further indicates that the cost to process the request is $25, plus the cost of a thumb

drive. Id. Mr. Braaten then requested that the data be transferred to a thumb drive and stated that

he will pay the charges when "we pick it up." Id.

[ 7] Thereafter, on June 23, 2023, Mr. Ziesch notified Mr. Braaten that the request had

been compiled and was available for pickup. Id. Mr. Ziesch also indicates that the total cost to

process the request, including the cost of the thumb drive, is $30.62. Id. In his declaration in

support of the present Motion, Mr. Braaten confirmed that "[a] thumb drive of files was picked up

on June 23, 2023." See Declaration of Derrick Braaten, 3.

B. Landowner Intervenors wait two months before engaging in a second series of
document requests to the Commission.

[T 8] During the month of July 2023, there is no indication that Landowner Intervenors'

counsel communicated with the Commission or otherwise followed up with the Commission
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regarding information provided or not provided by the Commission in response to his prior open

records requests. See generally Declaration of Derrick Braaten. Thereafter, beginning August 24,

2023, Landowner Intervenors' counsel again made a series of requests to the Commission for

documents related to the above-captioned cases.

[if 9] On August 24, 2023, Mr. Braaten e-mailed a letter to the Commission requesting

"all correspondence and other documents related to the [Applications], as well as all

correspondence generally with [Summit] or its affiliates, authorized agents and representatives,

from June 21, 2023 to August 24, 2023." See Declaration of Derrick Braaten, Ex. I. On

September 7, 2023, Mr. Braaten e-mailed another letter to the Commission requesting "all

correspondence and other documents related to all permit applications submitted by [Summit], or

its affiliates, authorized agents, and representatives, from January 1, 2023 to September 6, 2023."

Id., Ex. J. And then on September 21, 2023, Mr. Braaten e-mailed a letter to the Commission

requesting "all applications for permits pursuant to N.D.C.C. ch. 38-25, including any associated

or related correspondence, documents, and notes related to the applications for permits." See

Declaration of Derrick Braaten, Ex. E. Michael Ziesch responded to Mr. Braaten's September 21,

2023, request stating that "our office has not received any applications under NDCC 38-25." See

Declaration of Derrick Braaten, Ex. F.

C. Landowner Intervenors wait more than five months to make any follow-up
requests to the Commission.

[if 1 O] After making the requests described in the preceding section, Landowner

Intervenors' counsel waited over five months, until March 12, 2024, to follow up with the

Commission. During the months of October 2023 through February 2024, there is no indication

that Landowner Intervenors' counsel communicated with the Commission or otherwise followed
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up with the Commission regarding information provided or not provided by the Commission in

response to counsel's prior open records requests. See generally Declaration of Derrick Braaten.

[i! 11] On March 12, 2024, counsel for Landowner Intervenors e-mailed another letter to

the Commission requesting "all applications for permits pursuant to N.D.C.C. ch. 38-22 and

N.D.C.C. ch 38-25 from September 1, 2023 to present, including any associated or related

correspondence, documents, and notes related to the applications for permits." See Declaration

ofLawrence Bender, Ex. A. On March 18, 2024, Michael Ziesch responded to Mr. Braaten' s letter

by requesting that Mr. Braaten "narrow [the request] in terms of scope and topic." Id., Ex. B. Nine

days later, on March 27, 2024, Mr. Braaten responded to Mr. Ziesch's e-mail by stating that he

"disagrees that the request is overly broad," but that he does "understand the position of the

[Commission] however and we will respond accordingly." Id.

D. The Commission schedules a hearing in the above-captioned cases and
Landowner Intervenors make a fourth series of document requests.

[i! 12] On April 16, 2024, the Commission noticed a hearing in the above-captioned cases

to take place on June 11-12, 2024. During the month of April 2024, there is no indication that

Landowner Intervenors' counsel communicated with the Commission or otherwise followed up

with the Commission regarding information provided or not provided by the Commission in

response to any of the above-described open records requests. See generally Declaration of

Derrick Braaten.

2 To be certain, this open records request was for all applications for permits filed with the
Commission under the stated chapters of the North Dakota Century Code. Mr. Braaten's
June 20, 2023 open records request was specific to the storage facility applications filed by
Summit.
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[ii 13] Nearly two months after being asked to narrow their most recent open records

request, and only 27 days before the hearing, the Landowner Intervenors made a new request to

the Commission. The details of that request and the Commission's response are as follows:

May 15, 2024:

May 21, 2024:

Derrick Braaten e-mails a letter to the Commission requesting the
following data submitted by Summit:

• All input files, field and analytical data, and the model
geochemical database used to evaluate the CO2 effects on
the upper and lower confining layers, including but not
limited to all inputs and data files used to run the United
States Geological Survey's USGS's PHREEQC model

• All the input files, field and analytical data, and the model
geochemical database used to run Computer Modelling
Group Ltd.' s GEM model and software or any similar model
or software used for the same purposes.

• Geophysical Logs that penetrate injection and confining
zones, seismic survey data and core sample measurements,
all measurements and data for acoustic impedance, total
porosity, effective porosity, permeability, and facies.

• All the input files, field and analytical data, and the model,
including but not limited to all inputs and data files used to
run SLB's Petrel model in any matter related to Summit's
applications.

• All 3D numerical reservoir simulation model data decks,
output files and graphing files of the Storage Reservoir in
original electronic format. Without limiting the foregoing,
such files may be commonly stored in Slumberger Eclipse
or Petrel format, CMG (Canadian Modeling Group) Imex
format, or other similar format.

Michael Ziesch responds to Mr. Braaten's May 15, 2024 request as
follows:

Regarding the open records request received on 5-15-2024 for
Summit Carbon Storage facilities. Please see responses in red below
each of the submitted topics.
The agency has previously provided (9-21-2023) all modeling input
and results files submitted and used for the application by Summit.
Agency staff validated the inputs and parameters in the submitted
model via CMG software. Field and analytical data of your request
are available through the agency website in log and well files.

• All the input files, field and analytical data, and the model
geochemical database used to evaluate the CO2 effects on
the upper and lower confining layers, including but not
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limited to all inputs and data files used to run the United
States Geological Survey's USGS's PHREEQC model.
Results received from applicant is in the related case files
and available on the agency website. The agency did not
receive software files for PHREEQC model. Model and
geochemical database documentation can be obtained from
the USGS.gov PHREEQC webpage.

• All the input files, field and analytical data , and the model
geochemical database used to run Computer Modelling
Group Ltd.'s GEM model and software or any similar model
or software used for the same purposes.
The agency did not receive Geochem GEM model files.
Results of Geochem modeling are summarized in the
application packet, available in the case file. The
geochemical equations used in the model are internal to the
CMG GEM software.

• Geophysical Logs that penetrate injection and confining
zones, seismic survey data and core sample measurements,
all measurements and data for acoustic impedance, total
porosity, effective porosity, permeability, and facies.
Geophysical logs data are available via Premium
Subscription on the agency Scout Ticket. Well files contain
the core analysis and are also available on agency website
via Premium Subscription. Related wells that penetrate the
area of review are identified in section 4 of each application
package. Seismic survey results are not provided to the
agency, they are owned by the company conducting the
survey.

• All the input files, field and analytical data, and the model,
including but not limited to all inputs and data files used to
run SLB's Petrel model in any manner related to Summit's
applications.
The agency does not receive Petrel model files other than
exports from the CMG files previously provided on 9-21-
2023 open records request.

• All 3D numerical reservoir simulation model data decks,
output files and graphing files of the Storage Reservoir in
original electronic format. Without limiting the foregoing,
such files may commonly be stored in Slumberger Eclipse
or Petrel format, CMG (Canadian Modeling Group) Imex
format, or other similar format.
The CMG files, previously provided on 9-21-2023, are the
modeling files still being used for the applications. There are
no updates to them.
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II. Summary of relevant events leading up to June 2024 hearing.

[ 14] As set forth above, the Commission has indicated the Landowner Intervenors

received the CMG and modeling input and results files from the Commission on September 21,

2023. Landowner Intervenors acknowledge that the thumb drive obtained by Landowner

Intervenors from the Commission on June 23, 2023 contained an e-mail dated June 12, 2023 from

Tamara Madche to Summit requesting "CMG Modeling Files ... Need: DAT, SRS, OUT, LOG,

and any REST files for the model." See Declaration of Derrick Braaten, ] 3-5.

[] 15] Landowner Intervenors argue that they never received the same CMG Modeling

Files requested by Tamara Madche in her June 12, 2023 e-mail to Summit; however, if this true,

Landowner Intervenors waited approximately 10 months (June 23, 2023 to May 15, 2024) to make

an open records request to the Commission, and subsequently to the Energy & Environmental

Research Center ("EERC"), specifically requesting such files. See generally Landowner

Intervenors' Motion; see also Declaration of Derrick Braaten, Ex. G. Landowner Intervenors

never sent a letter or otherwise indicated to the Commission that the Commission's responses to

Landowner Intervenors' many open records requests were deficient in any way. See generally

Landowner Intervenors' Motion. Michael Ziesch confirmed that Mr. Braaten did not follow up to

Mr. Ziesch's March 18, 2024 response requesting that Mr. Braaten narrow his March 12, 2024

open records request. See Declaration of Lawrence Bender, Ex. C.

[f 16] Furthermore, Landowner Intervenors acknowledge in their Motion that they

received the reservoir modeling inputs and results files from the EERC on July 2, 2024. See

Declaration of Derrick Braaten, 15; see also Declaration of Derrick Braaten, Ex. L. Yet,

Landowner Intervenors continue to argue they need Summit and the Commission to provide the

same files. See generally Brief in Support of Intervenor Landowners' Motion for Supplemental

Hearing.
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[ 17] Finally, despite making open records requests related to the Applications as early

as June 14, 2023, the Landowner Intervenors waited nearly a year to retain experts for the purpose

of reviewing the documents, data, and information obtained. Landowner Intervenors' expert

witnesses testified that they were not retained until approximately one month prior to the

commencement of the June 11-13, 2024 hearing and/or spent less than 15 hours reviewing

Summit's Applications on Summit's Applications. See Declaration of Lawrence Bender, Ex. D.

ARGUMENT

[f 18] Landowner Intervenors request a supplemental hearing for the purpose of

presenting evidence they are either in the process of gathering or have yet to gather. Summit is

not aware of any authority for such a request, or for an additional hearing on its Applications, and

Landowner Intervenors cite none. Even if the Landowner Intervenors were authorized to request

an additional hearing from the Commission, they have wholly failed to show they possess evidence

materially different from what was already presented at the hearing. Moreover, Landowner

Intervenors cannot show that their failure to present such evidence at the hearing was justified,

when it is undisputed that they knew of Summit's Applications nearly a year in advance of the

hearing, they were actively engaged in making open records requests related to those applications,

and they were able to retain experts to assist them with the technical aspects of their requests.

Accordingly, Landowner Intervenors' motion should be denied.

I. Landowner Intervenors do not cite to any authority to support their request for an
additional hearing.

[] 19] Landowner Intervenors do not cite to any authority that allows the Commission to

hold another hearing in these cases, and Summit is not aware of any such authority. Landowner

Intervenors' Motion appears to be a "petition to reopen" the proceedings in this case. Admittedly,

other agencies, such as the Public Service Commission, the Department of Financial Institutions,
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or the Pesticide Control Board, specifically allow a proceeding to be "reopened," typically for

purposes of admitting "additional" evidence. See, e.g., N.D.A.C. § 69-02-06-01 ("At any time

after the conclusion ofa hearing, but before the final order is issued ... any party may file a petition

to reopen the proceeding for the purpose of taking additional evidence."); see also N.D.A.C.

§ 13-01.1-0601 ("After the conclusion of a hearing, but before the board issues its final order, any

party may file with the board a petition to reopen the proceeding for the purpose of taking

additional evidence."); see also N.D.A.C. § 60-02-06-01 ("At any time after the conclusion of a

hearing, but before entry of the final order by the commissioner, any party to a proceeding may

file with the commissioner a petition to reopen the proceeding for the purpose oftaking additional

evidence."). Unlike those other administrative agencies, however, the Commission does not have

administrative rules allowing for the reopening of a proceeding. Even if they did, Landowner

Intervenors have failed to show what "additional" evidence would be admitted, as explained

further in the following section. Because Landowner Intervenors fail to present the Commission

with any authority for it to grant the relief they now seek, their motion should be denied.

II. Landowner Intervenors fail to allege sufficient grounds for a supplemental hearing.

[,I 20] Even if the Commission had rules that allowed Landowner Intervenors to reopen

the record in the above-captioned cases, Landowner Intervenors have failed to allege sufficient

grounds for doing so. Landowner Intervenors admit in their brief that they are "currently working

with their experts and Computer Modeling Group Ltd. to set up and run the model input files

received from [Energy & Environmental Research Center], but it is estimated a first run of the

model will take 24.7 days." See Brief in Support of Intervenor Landowners' Motion for

Supplemental Hearing, p. 10; see also Declaration of Derrick Braaten, ,I 18. Landowner

Intervenors merely imply that their reservoir modeling, which they admit is based on the same data
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inputs utilized by the EERC, will produce different results than the modeling conducted by EERC

and/or the Commission. See Brief in Support oflntervenor Landowners' Motion for Supplemental

Hearing, p. 10. However, the rules adopted by other agencies for reopening proceedings require a

showing of "material changes of fact or law alleged to have occurred since the conclusion of the

hearing." See N.D.A.C. § 69-02-06-01(1) ("The petition mut set forth clearly the facts claimed to

constitute the grounds requiring reopening of the proceeding, including any material changes of

fact or law alleged to have occurred since the conclusion of the hearing."). Accordingly, even if

Landowner Intervenors were entitled to petition the Commission to reopen the proceedings, their

Motion fails because Landowner Intervenors have not alleged any material change in fact or law

in their Motion.

I 21) Landowner Intervenors instead point to broad legal theories of fairness while

ignoring the fact that Landowner Intervenors were allowed to meaningfully participate in the

hearings in this case by conducting extensive cross-examination of Summit's witnesses and calling

their own witnesses. As discussed in greater detail below, there is no question Landowner

Intervenors knew of the Applications nearly a year before the hearing thereon was held and had

ample opportunity during that time to gather evidence to present at that hearing through open

records requests. The fact that they failed to diligently gather evidence does not mean that their

surprise and unpreparedness at the hearing was "unfair." Landowner Intervenors' fairness

arguments are merely an attempt to distract from Landowner Intervenors' failure to understand the

documents the Commission had provided to them and their further failure to meaningfully follow

up with the Commission on those documents in the twelve months preceding the June 2024 hearing

on Summit's Applications.

15



[,-r 22] Ultimately, while it is certain that holding an additional hearing and reopening the

evidentiary record would allow Landowner Intervenors to further delay a decision in this case,

there is no indication that the evidence Landowner Intervenors wish to present at the hearing would

materially alter the factual record in this case. Landowner Intervenors' interest in correcting their

own avoidable mistakes is not one that deserves protection, particularly where Landowner

Intervenors' efforts to delay these proceedings are prejudicial to Summit's interest in a just,

speedy, and inexpensive determination of the above-captioned cases. For this reason, Landowner

Intervenors' request for a supplemental hearing should be denied.

III. Landowner Intervenors have received due process.

[,-r 23] Landowner Intervenors have been afforded due process by the Commission in this

case. "Due process prescribes that the participant in an administrative proceeding be given notice

of the general nature of the questions to be heard, and an opportunity to prepare and to be heard

on those questions." St. Alexius Med. Ctr. v. N.D. Dep't Human Res., 2018 ND 36, ,-i 27, 906

N.W.2d 343 (quoting Estate ofRobertson, 492 N.W.2d 599,602 (N.D. 1992)). "Notice is adequate

if it apprises the party of the nature of the proceedings so that there is no unfair surprise." Id.

"[A] a person challenging an agency action must be adequately informed in advance of the

questions to be addressed at the hearing so that the person can be prepared to present evidence and

arguments on those questions." Id. "The notice must adequately specify the issue to be

considered." Id.

[,-r 24] Landowner Intervenors insist that they were denied the opportunity for meaningful

participation in the hearing because they did not receive the documents, data, or information they

wanted (or at least that they now want) from the Commission or from Summit. As indicated in

the preceding paragraph, the North Dakota Supreme Court has held that due process in an

administrative proceeding requires only "notice of the general nature of the questions to be heard,
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and an opportunity to prepare and to be heard on those questions." Id. As explained below, there

can be no dispute that Landowner Intervenors were aware of the "general nature of the questions

to be heard" in the above-captioned cases as early as June 14, 2023. As also explained below,

there can be no dispute that in the year between that date and the hearing, Landowner Intervenors

had ample "opportunity to prepare and to be heard on those questions." Finally, there can be no

dispute that Landowner lntervenors squandered the opportunity to gather and prepare evidence by

waiting until the last minute to retain experts and make specific, detailed requests for the data they

now complain of not receiving. For the reasons explained below, Landowner Intervenors did

receive due process in these cases and are not entitled to a new hearing. Thus, their motion should

be denied.

A. Landowner Intervenors failed to diligently gather the evidence they now wish
to present to the Commission.

[iJ 25] Landowner Intervenors argue that "[t]he files produced in June of 2023... only

include 'Rescue' files, not 'results' files," and that "those files have not been provided to my

office by the [Commission] in any response to any records request." See Declaration of Derrick

Braaten, 11. However, Commission staff, in response to Landowner Intervenors' May 15, 2024

open records request to the Commission, indicate that "all modeling input and results files

submitted and used for the application by Summit," were previously provided to Landowner

Intervenors on September 21, 2023. See Declaration of Derrick Braaten, Ex. H. (emphasis added).

The Commission's May 21, 2024 response to Landowner Intervenors' May 15, 2024 open records

request is specific in both what was provided to Landowner Intervenors (modeling input and

results files) and when it was provided (September 21, 2023). Id. Accordingly, and despite

Landowner Intervenors' arguments to the contrary, it appears that Landowner Intervenors were in

possession of the reservoir modeling input and results files that they sought as early as September
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of 2023. Landowner Intervenors were, at the time, simply unaware that they were in possession

of the information they now argue they never received.

[f 26] Assuming, arguendo, that Landowner Intervenors never received the reservoir

modeling input and results files from the Commission, Landowner Intervenors offer no

explanation for waiting approximately 10 months, until May 15, 2024, on the eve of the June 2024

hearing on Summit's Applications, to specifically request the CMG Modeling data and results files

that they argue were never provided to them by the Commission. Landowner lntervenors were

aware that the Commission had specifically requested CMG modeling files from Summit as early

as June 23, 2023. Yet, Landowner Intervenors continued to inexplicably make very broad and

general open records request to the Commission for "applications" and related "documents" and

"correspondence."

[ 27] Finally, on May 15, 2024, Landowner Intervenors requested, with specificity, the

modeling files and data that they required to run the models from the Commission. This specific

open records request appears to have been made at approximately the same time that Landowner

Intervenors engaged their expert witnesses to assist with their case. This request, and the

Commission's response, demonstrate that Landowner Intervenors did not understand the

documents and information the Commission had provided to them until after they had obtained

expert assistance on the eve of the June 2024 hearing. The belated retention of experts also likely

explains Landowner Intervenors' assertion, for the first time, at the June 2024 hearing that they

never received the specific modeling inputs and results files they now insist are critically

important. See Declaration of Lawrence Bender, 1 7. If Landowner Intervenors failed to obtain

the evidence they wished to present in time for the hearing, it was not due to any unfair procedure

employed by the Commission or Summit in this case; rather, it was their failure to diligently gather
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that evidence in the year prior to the hearing on the Applications, or, as discussed in greater detail

in the following section, it was due to their lack of diligence in hiring experts to assist them in

gathering such evidence.

B. Landowner Intervenors' failed to timely retain experts to assist in analyzing
the information received by Landowner Intervenors through their numerous
open records requests to the Commission.

I 28] Landowner Intervenors allege that they "used every method available to obtain the

[data and information the Commission considers] prior to the hearing, but due to stonewalling by

Summit and the Commission these efforts were unsuccessful." See Brief in Support oflntervenor

Landowners' Motion for Supplemental Hearing, pg. 11. Summit disagrees. Landowner

Intervenors did make numerous open records requests and did conduct discovery on Summit. If

these efforts were unsuccessful, it was not because of "stonewalling by Summit and the

Commission," but rather because Landowner Intervenors failed to get the expert help necessary to

use these methods effectively until it was too late.

[if 29] Landowner Intervenors' experts testified at the June 2024 hearing that they had

been retained less than 30 days before the hearing or that they had spent less than 15 hours

reviewing Summit's Applications and other information in preparation for their testimony. As the

Commission is well aware, this is not enough time to prepare for a hearing that covers many highly

technical subject matters in applications that comprise thousands of pages of materials.

[ii 30] If Landowner Intervenors had retained their expert witnesses sooner than May of

2024, their experts would have had more time to prepare and would have been able to assist the

Landowner Intervenors in their evidence gathering efforts. If the Commission is to believe

Landowner Intervenors' claim that they never received the modeling data they sought, Landowner

Intervenors have offered no reason for why they never followed up with the Commission to

specifically request such information until May 15, 2024. If the reason for this failure was their
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lack of expertise on the subject matter, they have offered no reason for why they failed to retain

experts until many months after they had requested and received the relevant records. Had experts

been hired promptly, Landowner Intervenors could have submitted a detailed open records request

to the Commission and/or EERC well in advance of the June 2024 hearing. In fact, this is exactly

what Landowner Intervenors did, albeit too late, when they submitted their May 15, 2024, open

records request to the Commission and their post-hearing open records request to the EERC.

[1 31] The consequences of their evidence gathering without the assistance of technical

experts are evident from the sequence of events set forth in the statement of facts, above.

Landowner Intervenors made numerous open records requests to the Commission from June 2023

to September 2023 without the assistance of experts knowledgeable in the field of reservoir

modeling. These requests were general and broad, signaling that Landowner Intervenors did not

understand the rules and regulations pertaining to the geologic storage of carbon dioxide.

Specifically, in June of 2023, counsel for Landowner Intervenors made an open records request

for "all applications for an order amalgamating property interests." As correctly pointed out by

Commission staff in its response, the Commission would not be in possession of an application to

amalgamate property interests because no such application exists. The Commission requires a

permit to operate a storage facility. Amalgamation may be required in connection therewith, but

not applied for separately. See N.D.C.C. $$ 38-22-02(4), 38-22-04 and 38-22-10. In its response

to Landowner Intervenors' open records request, Commission staff offer assistance to Landowner

Intervenors by indicating that the Commission does "have a draft application for a storage facility

permit." Counsel for Landowner Intervenors then responds by requesting the draft applications

for a storage facility permit.
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[f 32] The follow-up open records requests made by Landowner Intervenors' counsel to

the Commission further indicate that Landowner Intervenors simply did not know what

information the Commission had provided to them, nor what information to request from the

Commission, even though they should have, and could have, had they retained their expert

witnesses sooner than a month prior to the June 2024 hearing on Summit's Applications. Because

neither Summit nor the Commission prevented Landowner Intervenors from hiring experts or

making open records requests for the data they now seek, Landowner Intervenors have not been

treated unfairly in the above-captioned cases and due process does not entitle them to an additional

hearing.

CONCLUSION

[ 33] In conclusion, the reopening of these proceedings to allow Landowner Intervenors

an opportunity to correct their avoidable mistakes is both prejudicial and unfair to Summit. For

this reason and the other reasons set forth herein, the Commission should deny Landowner

Intervenors' Motion for a Supplemental Hearing.

Dated this 12th day of September, 2024.
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Tyler J. Glud 06587)
lbender@fredlaw.com
tgludt@fredlaw.com
FREDRIKSON & BYRON, P.A.
304 East Front Avenue, Suite 400
Bismarck, ND 58504
(701) 221-8700

Attorneysfor Summit Carbon Storage #1, LLC,
Summit Carbon Storage #2, LLC and
Summit Carbon Storage #3, LLC
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BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA

CASE NOS. 30869-30880
In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15,
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30,
31, 32, 33, 34, and 35, Township 141 North, Range
87 West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND

In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #1, LLC storage facility located
in Sections 31, 32, 33, and 34, Township 142
North, Range 87 West, Sections 1, 11, 12, 13, 14,
15, 22, 23, 24, 25, 26, 35, and 36, Township 141
North, Range 88 West, Sections 2, 3, 4, 5, 6, 7,8,
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.

In re application of Summit Carbon Storage # 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,



11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20,
21,22,23,25,26,27,28,29,30,31,32,33,34,and
35, Township 141 North, Range 87 West, Sections
1, 2, 3, and 12, Township 140 North, Range 88
West and Sections 4, 5, 6, and 7, Township 140
North, Range 87 West, Mercer, Morton, and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sectionsl,11,12,13,14,15,22,23,24,25,26,35,
and 36, Township 141 North, Range 88 West,
Sections 2,3, 4, 5, 6, 7, 8,9, 10, 11, 14, 15, 16, 17,
18,19,20,21,22,23,25,26,27,28,29,30,31,32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.

In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5,6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND

In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
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nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #2, LLC storage facility located
in Sections 27, 28, 29, 32, 33, 34, and 35, Township
143 North, Range 88 West, Sections 1, 2, 3, 4, 5, 6,
7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21,
22,23,24,25,26,27,28,29,30,32,33,34,35,and
36, Township 142 North, Range 88 West, Sections
5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township
142 North, Range 88 West, Sections 5, 6, 7, 8, 17,
18, 19, 20, 29, 30, 31, Township 142 North, Range
87 West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.

In re application of Summit Carbon Storage # 2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2,3,4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1,
2,3,4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19,20,21,22,23,24,25,26,27,28,29,30,32,33,
34, 35, and 36, Township 142 North, Range 88
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and
31, Township 142 North, Range 87 West, and
Sections 1, 2, and 3, Township 141 North, Range
88 West, Mercer and Oliver Counties, ND,
subject to the application of Summit Carbon
Storage #2, LLC for the geologic storage of
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carbon dioxide in the Broom Creek Formation,
and enact such special field rules as may be
necessary.

In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,
2, 11, 12, 13 14, and 24, Township 142 North,
Range 87 West, Sections 1, 2,3,4, 5, 6, 7, 8,9, 10,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12,
13,14,15,16, 17,18,19,20,21,22,23,25,26,26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18,
19, and 20, Township 142 North, Range 85 West,
Oliver County, ND.

In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #3, LLC storage facility located
in Section 36, Township 143 North, Range 87
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34,
35, and 36, Township 143 North, Range 86 West,
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7,
8,9,10,11,12,13,14,15,16,17,18,19,20,21,22,
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35,
Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.

In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
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Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31, 32, 33, 34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1,2,3,4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18,19,20,21,22,23,24,25,26,27,28,29,30,32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31 , 32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19,20,21,22,23,24,25,26,27,28,29,30,32,33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.

RESPONSE TO INTERVENOR LANDOWNERS'
MOTION TO COMPEL RESPONSES TO WRITTEN DISCOVERY

[1] Applicants Summit Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC,

and Summit Carbon Storage #3, LLC (collectively, "Summit") submit this brief in response to the

Motion to Compel Responses to Written Discovery filed with the North Dakota Industrial

Commission ("Commission") on August 29, 2024 by the Landowner Intervenors. 1 Landowner

1 Landowner Intervenors are the Swenson Living Trust, Michael Bauman, Glenn and Lisa
Gerving, Michael and Bonnie Haupt, John Jochim, Kevin and Kimberly Kraft, Charmayne
Liebelt, Kirk and Linda Maize and Allen Maize, Paul and Christy Metz, JoLene M. Rust, and
Gary and Cassie Smith.
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Intervenors' motion to compel depends in large part on the success of their motion for

supplemental hearing. If Landowner Intervenors' motion for a supplemental hearing is denied, the

Commission should deny Landowner Intervenors' motion to compel. Because no additional

hearing is warranted, no further discovery should be permitted. For this reason, and for the reasons

set forth below, the Commission should deny Landowner Intervenors' motion.

STATEMENT OF RELEVANT FACTS

[2] Summit's brief in response to the Landowner Intervenors' motion for supplemental

hearing, filed herewith, sets forth a summary of document requests made by Landowner

Intervenors to the Commission before and after receiving notice of the hearing ("Hearing") held

in these cases on June 11-13, 2024. That statement of facts is incorporated herein by reference.

[3] On April 16, 2024, the Landowner Intervenors received notice of the Hearing. Br.

Supp. Intervenor Landowners' Mot. Compel Resps. Written Discovery, p. 7. Two days later, one

of the Landowner Intervenors petitioned to intervene in the above-captioned action filed a petition

to intervene. Id. The remaining Landowner Intervenors waited a month or more before filing

petitions to intervene on May 16, 2024, and May 24, 2024. The Commission issued orders granting

Landowner Intervenors' petitions to intervene a week later.

[4] The Swenson Living Trust ("Trust") attempted to conduct discovery in the above-

captioned cases before intervening. These attempts included three sets of written discovery

directed at Summit on May 2, 6, and 10, 2024, as well as an attempted corporate deposition noticed

on May 9, 2024. See, e.g., Deel. Derrick Braaten Supp. Mot. Compel, Exs. A-C (Aug. 29, 2024);

Deel. Derrick Braaten Supp. Mot. Compel, Ex. 1 (June 10, 2024). On May 16, 2024, the Trust

requested the Commission shorten Summit's time to respond to its three sets of pre-intervention

written discovery. See, e.g., Brief Supp. Mot. Expedite Discovery, pp. 15-16.

[1 5] After the Commission granted its petition for intervention, the Trust abandoned the

foregoing efforts and joined with the remaining Landowner Intervenors to serve three sets of
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"amended" written discovery requests and an "amended" corporate deposition notice for

"Summit Carbon Solutions" on May 31, 2024. See, e.g., Deel. Derrick Braaten Supp. Mot.

Compel, Exs. D-F (Aug. 29, 2024); Deel. Derrick Braaten Supp. Mot. Compel, Ex. 2 (June 10,

2024). On June 4, 2024, Landowner Intervenors served three "amended" corporate deposition

notices for Summit Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC, and Summit

Carbon Storage #3, LLC, with all three depositions scheduled to take place in less than two days,

at 9:00 AM CT on June 6, 2024. Deel. Derrick Braaten Supp. Mot. Compel, Exs. 4-6 (June 10,

2024).

[f6] On June 5, 2024, Summit objected to the proposed corporate depositions on several

grounds and indicated it would not be appearing. Deel. Derrick Braaten Supp. Mot. Compel, Ex. 7

(June 10, 2024). On June 10, 2024, one day before the hearing, Landowner Intervenors filed a

motion to compel related to their corporate deposition notices. See, e.g., Mot. Compel. Summit

responded to the motion to compel on June 20, 2024, and Landowner Intervenors filed their reply

on June 27, 2024. See Resp. Mot. Compel; Intervenor Landowners' Reply Br. Supp. Mot. Compel.

Summit served responses and objections to the Landowner Intervenors' three sets of requests on

July 2, 2024, after the close of evidence and the conclusion of the June 11-13, 2024, hearing. Deel.

Derrick Braaten Supp. Mot. Compel, Exs. GI (Aug. 29, 2024). The Landowner Intervenors'

May 31, 2024, written discovery requests and the Landowner Intervenors' June 4, 2024, corporate

deposition notices, as well as Summit's responses and objections thereto, are the subject of the

Landowner Intervenors' present motion.2

2 In connection with their argument that Summit should be compelled to submit to a corporate
deposition, Landowner Intervenors appear to assert that Summit's applications in the above-
captioned cases are "void." The consequences of this assertion are not elaborated on, nor does
it appear to be germane to the relief requested by the Landowner Intervenors in the present
motion, so Summit does not address the matter in this brief. If the Landowner Intervenors wish
to obtain some sort of declaration from the Commission that Summit's applications are invalid,
that request should be made by motion, in which case Summit would address the matter in a
responsive brief.
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ARGUMENT

[i! 7] Landowner Intervenors move the Commission to compel more complete responses

to several requests for production and an interrogatory and to compel Summit to appear for a

deposition. Landowner Intervenors' motion should be denied for at least two reasons, each

explained in greater detail below. First, the motion is untimely because the Hearing concluded

months ago and therefore there is no further opportunity to present evidence in these cases.

Second, Landowner Intervenors' motion to compel is facially invalid because they failed to include

the certification required by Rule 37(a) of the North Dakota Rules of Civil Procedure.

I. Landowner Intervenors' motion to compel is untimely.

I 8] Landowner Intervenors have brought the present motion to compel after the

Commission held an evidentiary hearing on Summit's applications in the above-captioned cases.

There are no other evidentiary hearings scheduled and the Commission has closed the record with

respect to accepting evidence in support ofor in opposition to the applications. A motion to compel

at this stage of the proceedings serves no purpose. "It is obvious that a motion to compel discovery

in a proceeding must be filed before trial." 513 E. Rich St. Co. v. McGreevy, 20030WL 21101280,

2 (Ct App. Ohio, May 15, 2003); see also State ex rel. Foy v. Vanderbilt Cap. Advisors, LLC,

511 P.3d 329,339 (Ct. App. N.M. 2020) (upholding denial ofmotion to compel made almost three

months after evidentiary hearing noting that "[t]he lateness of the motion to compel would be

sufficient reason by itself to deny it"). The Commission should thus deny the Landowner

Intervenors' motion as untimely.

[i! 9] Though Rule 3 7 does not include a specific time limit for motions to compel, a limit

is implicit in the scope of discovery allowed by the North Dakota Rules of Civil Procedure.

Rule 26 describes the scope of discovery in a civil proceeding and provides in relevant part as

follows:

Parties may obtain discovery regarding any nonprivileged matter that is relevant to
any party's claim or defense .... For good cause, the court may order the discovery
of any matter relevant to the subject matter involved in the action. Relevant
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information need not be admissible at the trial if the discovery appears reasonably
calculated to lead to the discovery of admissible evidence.

N.D.R.Civ.P. 26(b)(l)(A). Like a court, the Commission may only order discovery of "relevant"

information, and relevant information must, at a minimum, appear "reasonably calculated to lead

to the discovery of admissible evidence." Id. Discovery pursued after the conclusion of an

evidentiary hearing is not reasonably calculated to lead to the discovery of admissible evidence

because the time for admission of evidence has passed.

[ 10] Landowner Intervenors' rebuttal to the foregoing is presumably that they have

requested an additional hearing for the taking of additional evidence. That motion should be

denied for the reasons stated in Summit's response thereto, filed herewith, and if that motion is

denied, the present motion must also fail.

II. Landowner Intervenors' motion to compel does not include a proper certification.

[ 11] A motion to compel must "include a certification that the movant has in good faith

conferred or attempted to confer with the person or party failing to make discovery in an effort to

obtain it without court action." N.D.R.Civ.P. 37(a)(l). The North Dakota Supreme Court has

explained that "a facially valid motion to compel requires two components, an actual certification

document and performance." Meuchel v. Red Trail Energy, LLC, 2024 ND 44,, 24, 4 N.W.3d

203. As explained below, Landowner Intervenors' motion does not include a proper certification

document. Accordingly, for this additional reason, the Landowner Intervenors' motion should be

denied.

[f 12] The Landowner Intervenors' motion to compel must be accompanied by "an actual

certification document" to be valid. Meuchel, 2024 ND 44, , 24. The North Dakota Supreme

Court has described the certification requirement as follows:

Although Rule 3 7 does not identify detailed certification requirements, to effectuate
the underlying policy of the rule, counsel seeking court-facilitated discovery must
adequately set forth in the motion essential facts sufficient to enable the court to
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pass a preliminary judgment on the adequacy and sincerity of the good faith
conferment between the parties. That is, a certificate must include, inter alia, the
names of the parties who conferred or attempted to confer, the manner by which
they communicated, the dispute at issue, as well as the dates, times, and results of
their discussions, if any.

Id. ii 26 (citations omitted) (internal quotation marks omitted).

[ii 13] In an effort to meet the certification requirement described above, Landowner

Intervenors submitted the Declaration of Derrick Braaten in Support of Motion to Compel with

their motion. The extent of the certification is Mr. Braaten' s assertion that "I certify that I have

conferred in good faith to obtain this discovery without the Commission's intervention." Deel.

Derrick Braaten Supp. Mot. Compel, ii 3. This statement does not include "the names of the parties

who conferred or attempted to confer, the manner by which they communicated, the dispute at

issue, as well as the dates, times, and results of their discussions, if any." Meuchel, 2024 ND 44,

ii 26. As such, the Landowner lntervenors have failed to file a proper certification document with

their motion to compel. Their motion is thus facially invalid and must be denied. 3

CONCLUSION

[ii 14] The Landowner Intervenors' motion to compel hinges in large part on the

Commission granting their motion for supplemental hearing. Summit has argued persuasively in

response to that motion that the Landowner Intervenors' request for a second hearing should be

denied. For that reason, and for the reasons set forth above, the Commission should also deny the

Landowner Intervenors' motion to compel.

3 Even though Landowner Intervenors' motion to compel should be denied for the reasons set
forth in this brief, if the Commission were to schedule a second hearing in the above-captioned
cases, Summit would be willing to promptly confer with Landowner Intervenors regarding the
documents and information sought by the present motion in an effort to resolve the parties'
discovery disputes without further action by the Commission.
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Dated this 12th day of September, 2024.

#83712446vl

0 08)
Tyler J. Gludt 6587)
lbender@fredlaw.com
tgludt@fredlaw.com
FREDRIKSON & BYRON, P.A.
304 East Front Avenue, Suite 400
Bismarck, ND 58504
(701) 221-8700

Attorneysfor Summit Carbon Storage #I, LLC,
Summit Carbon Storage #2, LLC and
Summit Carbon Storage #3, LLC
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BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA

CASE NOS. 30869-30880
In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15,
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30,
31,32, 33, 34, and 35, Township 141 North, Range
87 West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND

In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #1, LLC storage facility located
in Sections 31, 32, 33, and 34, Township 142
North, Range 87 West, Sections 1, 11, 12, 13, 14,
15, 22, 23, 24, 25, 26, 35, and 36, Township 141
North, Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8,
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.

In re application of Summit Carbon Storage # 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,



11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20,
21,22,23,25,26,27,28,29,30,31,32,33,34,and
35, Township 141 North, Range 87 West, Sections
1, 2, 3, and 12, Township 140 North, Range 88
West and Sections 4, 5, 6, and 7, Township 140
North, Range 87 West, Mercer, Morton, and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35,
and 36, Township 141 North, Range 88 West,
Sections 2,3, 4, 5, 6, 7,8, 9, 10, 11, 14, 15, 16, 17,
18, 19,20,21,22,23,25,26,27,28,29,30,31,32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.

In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2,3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND

In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
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nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #2, LLC storage facility located
in Sections 27, 28, 29, 32, 33, 34, and 35, Township
143 North, Range 88 West, Sections 1,2, 3, 4, 5, 6,
7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21,
22,23,24,25,26,27,28,29,30,32,33,34,35,and
36, Township 142 North, Range 88 West, Sections
5, 6, 7,8, 17, 18, 19, 20, 29, 30, and 31, Township
142 North, Range 88 West, Sections 5, 6, 7, 8, 17,
18, 19, 20, 29, 30, 31, Township 142 North, Range
87 West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.

In re application of Summit Carbon Storage # 2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2,3,4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1,
2,3,4,5,6,7,8,9,10,11,12,13,14,15,16,17,18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, 35, and 36, Township 142 North, Range 88
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and
31, Township 142 North, Range 87 West, and
Sections 1, 2, and 3, Township 141 North, Range
88 West, Mercer and Oliver Counties, ND,
subject to the application of Summit Carbon
Storage #2, LLC for the geologic storage of

3



carbon dioxide in the Broom Creek Formation,
and enact such special field rules as may be
necessary.

In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,
2, 11, 12, 13 14, and 24, Township 142 North,
Range 87 West, Sections 1, 2,3, 4, 5, 6, 7, 8,9, 10,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1, 2, 3,4, 5, 6, 7, 8, 9, 10, 11, 12,
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18,
19, and 20, Township 142 North, Range 85 West,
Oliver County, ND.

In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #3, LLC storage facility located
in Section 36, Township 143 North, Range 87
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34,
35, and 36, Township 143 North, Range 86 West,
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7,
8,9,10,11,12,13,14,15,16,17,18,19,20,21,22,
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35,
Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.

In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the
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geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31,32, 33, 34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18,19,20,21,22,23,24,25,26,27,28,29,30,32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31 ,32,33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2,3,4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19,20,21,22,23,24,25,26,27,28,29,30,32,33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.

DECLARATION OF LAWRENCE BENDER
IN SUPPORT OF SUMMIT'S RESPONSE TO INTERVENOR

LANDOWNERS' MOTION FOR SUPPLEMENTAL HEARING

STATE OF NORTH DAKOTA )
) ss:

COUNTY OF BURLEIGH )

Lawrence Bender, being first duly sworn upon oath, states and alleges as follows:

[iJ 1] I am counsel for the above-named applicants Summit Carbon Storage #1, LLC,

Summit Carbon Storage #2, LLC, and Summit Carbon Storage #3, LLC (collectively, "Summit").

In that capacity I am familiar with and have personal knowledge of the facts set forth below.
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[f2] On June 25, 2024, I submitted an open records request to the North Dakota

Industrial Commission, Department of Mineral Resources, Oil and Gas Division (the

Commission), requesting that the Commission provide copies of the information it provided to

Mr. Derrick Braaten in response to Mr. Braaten's May 15, 2024 open records request to the

Commission.

I 3] In response to my June 25, 2024 open records request, the Commission provided a

copy of a March 12, 2024 e-mail from Desirae Zaste to the Commission in which Ms. Zaste

attaches an open records request dated March 12, 2024 from Mr. Braaten to the Commission. A

true and correct copy of Desirae Zaste's e-mail to the Commission, and Mr. Braaten's March 12,

2024 open records request to the Commission is attached hereto as Exhibit A.

[,-r 4] In response to my June 25, 2024 open records request, the Commission provided a

copy ofthe Commission's March 18, 2024 response to Mr. Braaten's March 12, 2024 open records

request. A true and correct copy of Michael Ziesch' s March 18, 2024 e-mail to Desirae Zaste is

attached hereto as Exhibit B.

[ 5] In response to my June 25, 2024 open records request, the Commission provided a

copy ofMr. Braaten's March 27, 2024 response to Mr. Ziesch's March 18, 2024 e-mail to Desirae

Zaste. A true and correct copy of Mr. Braaten's March 27, 2024 e-mail to Mr. Ziesch is attached

hereto as Exhibit B.

[,-r 6] In response to my June 25, 2024 open records request, the Commission indicated

that Mr. Braaten never followed up with the Commission to narrow Mr. Braaten's March 12, 2024

open records request. A true and correct copy of the July 10, 2024 e-mail I received from Michael

Ziesch is attached hereto as Exhibit C.

6



[,i 7] At the Commission's June 2024 hearing on Summit's storage facility permit

applications, I participated in an off-the-record conversation with intervenors' counsel,

Mr. Derrick Braaten; the Director of Mineral Resources, Mr. Lynn Helms; the hearing officer,

Mr. David Gamer; and possibly one or two other members of Commission staff. During this

conversation, Mr. Braaten claimed that the Commission never provided the reservoir modeling

input and results files utilized in connection with Summit's applications in response to any of

Mr. Braaten' s open records requests. Mr. Helms and Commission staff insisted that the reservoir

modeling input and results files were in fact provided to Mr. Braaten.

[,i 8] On June 12, 2024, Mr. Braaten called Shane Bofto, P. Ted Doughty, and Paul

Button as expert witnesses at the hearing on Summit's storage facility permit applications. Each

of said expert witnesses testified that they were either hired approximately a month prior to the

commencement of the June 2024 hearing and/or that they had spent less than 15 hours reviewing

Summit's applications and other materials in preparation of their testimony. A true and correct

copy of excerpts from the transcript of Mr. Bofto's testimony at the June 11, 2024 hearing is

attached hereto as Exhibit D. A true and correct copy of excerpts from the transcript of

Mr. Doughty's testimony at the June 11, 2024 hearing is attached hereto as Exhibit E. A true and

correct copy of excerpts from the transcript ofMr. Button's testimony at the June 11, 2024 hearing

is attached hereto as Exhibit F.

I declare, under penalty ofperjury under the law ofNorth Dakota, that the foregoing is true

and correct.
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Signed on the 12th day of September, 2024, at

Lawrence Bender
lbender@fredla om
FREDRIKSON& BYRON, P.A.
304 East Front Avenue, Suite 400
Bismarck, ND 58504
(701) 221-8700

#83 728317v I
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BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA

CASE NOS. 30869-30880
In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15,
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30,
31, 32, 33, 34, and 35, Township 141 North, Range
87 West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND

In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #1, LLC storage facility located
in Sections 31, 32, 33, and 34, Township 142
North, Range 87 West, Sections 1, 11, 12, 13, 14,
15, 22, 23, 24, 25, 26, 35, and 36, Township 141
North, Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8,
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.

In re application of Summit Carbon Storage # 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,

#83762613vl



11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20,
21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and
35, Township 141 North, Range 87 West, Sections
1, 2, 3, and 12, Township 140 North, Range 88
West and Sections 4, 5, 6, and 7, Township 140
North, Range 87 West, Mercer, Morton, and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sectionsl,11,12,13,14,15,22,23,24,25,26,35,
and 36, Township 141 North, Range 88 West,
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.

In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1,2,3, 4, 5, 6, 7, 8, 9, 10,
11,12,13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7,8,17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND

In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
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storage, as required to operate the Summit
Carbon Storage #2, LLC storage facility located
in Sections 27, 28, 29, 32, 33, 34, and 35, Township
143 North, Range 88 West, Sections 1, 2,3, 4, 5, 6,
7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21,
22,23,24,25,26,27,28,29,30,32,33,34,35,and
36, Township 142 North, Range 88 West, Sections
5, 6,7, 8, 17, 18, 19, 20, 29, 30, and 31, Township
142 North, Range 88 West, Sections 5, 6, 7, 8, 17,
18, 19, 20, 29, 30, 31, Township 142 North, Range
87 West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.

In re application of Summit Carbon Storage # 2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7,8,17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1,
2,3,4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19,20,21,22,23,24,25,26,27,28,29,30,32,33,
34, 35, and 36, Township 142 North, Range 88
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and
31, Township 142 North, Range 87 West, and
Sections 1, 2, and 3, Township 141 North, Range
88 West, Mercer and Oliver Counties, ND,
subject to the application of Summit Carbon
Storage #2, LLC for the geologic storage of
carbon dioxide in the Broom Creek Formation,
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and enact such special field rules as may be
necessary.

In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,
2, 11, 12, 13 14, and 24, Township 142 North,
Range 87 West, Sections 1, 2,3, 4, 5, 6, 7, 8, 9,10,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1, 2, 3,4, 5, 6, 7, 8, 9, 10, 11, 12,
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18,
19, and 20, Township 142 North, Range 85 West,
Oliver County, ND.

In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #3, LLC storage facility located
in Section 36, Township 143 North, Range 87
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34,
35, and 36, Township 143 North, Range 86 West,
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7,
8,9,10,11,12,13,14,15,16,17,18,19,20,21,22,
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35,
Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.

In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
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North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31,32,33, 34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1, 2,3, 4, 5, 6, 7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17,
18, 19,20,21,22,23,24,25,26,27,28,29,30,32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31 , 32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2,3,4,5,6,7,8,9,10,11,12,13,14,15,16,17,18,
19,20,21,22,23,24,25,26,27,28,29,30,32,33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.

CERTIFICATE OF SERVICE

[,r 1] I, the undersigned, hereby certify that a true and correct copy of the following

documents:

1. Response to Intervenor Landowners' Motion for Supplemental Hearing;
2. Response to Intervenor Landowners' Motion to Compel Responses to Written

Discovery;
3. Declaration of Lawrence Bender in Support of Summit's Response to Intervenor

Landowners' Motion for Supplemental Hearing; and
4. Exhibits A-F to Declaration of Lawrence Bender

were, on September 12, 2024, filed electronically with the North Dakota Industrial Commission

and served upon the following via electronic mail:

Mark Bohrer
mbohrer@nd.gov

David Gamer
dpgarner@nd.gov
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Sara Forsberg
slforsberg@nd.gov

Derrick Braaten
derrick@braatenlawfirm.com

Dated this 12th day of September, 2024.

#83762613vl

Amy Knutson
anknutson@nd.gov

Joshua Swanson
jswanson@vogellaw.com

Lawrence Ben r
lbender@fred .com
FREDRIKSON & BYRON, P.A.
304 East Front Avenue, Suite 400
Bismarck, ND 58504
(701) 221-8700
Attorneysfor Summit Carbon Storage #1, LLC,
Summit Carbon Storage #2, LLC and
Summit Carbon Storage #3, LLC
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EXHIBIT B



From: Ziesch, Michael D. <mdziesch@nd.gov>
Sent: Wednesday, July 10, 2024 3:16 PM
To: Bender, Lawrence <LBender@fredlaw.com>
Subject: Re: records request

CAUTION: EXTERNAL E-MAI

Mr. Bender, attached are the related correspondence from Braaten Law and responses by DMR to the May 15"
request.

In addition, the open record request and response from March 12" which was not narrowed in scope and followed
up on by Braaten Law.

The open record request from June 18" you were CC'd on the emails (regarding confidentiality status process).

Michael Ziesch
EG/S Staff Officer

701.328.8029 (o) • mdziesch@nd.gov • www.dmr.nd.gov

NORTH

Dakota I Mineral Resources
Be Legendary.

701.328-8020 • oilandgasinfo@nd.gov • 600 E Boulevard Ave, Dept. 474 • Bismarck, ND 58505
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this, but I asked -- my question was specific to 

being involved in an application with a state that 

had primacy.  

A. None with a state that had primacy.

Q. Other than the applications that are

before the Commission today, have you ever reviewed 

an application for a Class VI well? 

A. Back to my previous statement, I believe I

did when I was drafting the program to look at what 

an application looks like.  I just don't recall 

because it was so long ago on what it was. 

Q. That would have been back in the 2012

period, 2014 period; is that right? 

A. Somewhere in there.

Q. And would those have been applications

before the EPA? 

A. Yes.

Q. Okay.  When were you hired by the

intervenors in this case? 

A. Oh, it's been a month or so.

Q. Okay.  You don't know the exact date?  I

mean, today is the 11th.  Would it have been 

probably May 11? 

A. It could have been about that time, but I

don't know specifics. 

EXHIBIT D
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Q. What were you asked to do on May -- on 

May 11? 

MR. BRAATEN:  I'm going to object to that 

characterization of testimony.  I don't believe he 

testified to doing something on the 11th. 

HEARING EXAMINER GARNER:  Overruled. 

Q. (MR. BENDER CONTINUING)  Okay.  What -- 

okay.  I guess you can answer the question.  

A. What was I -- could you repeat that 

question again?  

Q. What were you asked to do when you were 

hired for this project? 

MR. BRAATEN:  I'm going to object to 

questions eliciting communications between me and 

the experts. 

HEARING EXAMINER GARNER:  Overruled. 

MR. BRAATEN:  You can go ahead, Shane. 

MR. BOFTO:  Oh, okay.  Just to provide my 

experience with the Class VI guidance and programs 

that I had early on and just my general 

environmental background information. 

Q. (MR. BENDER CONTINUING)  And how many 

hours do you believe you've worked on this project 

since you were retained? 

A. Outside of this, probably 15 reviewing 
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documents and such and -- 

Q. And have you had an opportunity to review 

each one of the -- what I'm going to refer to as 

the final form of applications for the three 

applications that are before the Commission? 

A. I've generally reviewed them, yes, and -- 

I'm trying to think if I've done any others.  So 

I'd say I generally reviewed the three 

applications. 

Q. Okay.  And when you say reviewed them, did 

you just -- did you just read them or did you do 

anything beyond reading?  Did you do any 

independent research? 

A. I looked closely at some of the models on 

what were being used and what they did exactly. 

Q. Okay.  And if I -- and please correct me 

if I'm wrong, Shane, but I understood your 

testimony when Mr. Braaten was asking you some 

questions that you -- if you'd had the materials 

that he requested from the Industrial Commission, 

you could have run a model in a relatively short 

period of time.  Was that your testimony? 

A. Yes.  I specifically referenced the 

PHREEQC model by U -- that is put out by the USGS. 

Q. Okay.  And do you have the necessary 
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within their stimulation -- their simulation area.  

Excuse me.  So there's very little data within 

their application with which to evaluate exactly 

how they derive their permeability parameters for 

the AOR that they're applying for. 

Q. Mr. Doughty, do you recall approximately

how long ago you were asked about the possibility 

of working on this matter? 

A. It was, what, a month ago, maybe three

weeks ago, something like that. 

Q. And are you ready, willing and able to

conduct additional review and particularly review 

of seismic data if you receive it? 

A. Yes, I am.

MR. BRAATEN:  No further questions.

HEARING EXAMINER GARNER:  Attorney Bender.

    CROSS-EXAMINATION 

BY MR. BENDER: 

Q. Mr. Doughty, are you -- Mr. Doughty, are

you in a position today to make any recommendations 

to the Commission as to whether this application 

should be approved or denied?  

A. I am.

Q. And what are your conclusions?

A. I would recommend that it's denied on the

EXHIBIT E
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A. Let me --

Q. How many hours -- just let me ask the

questions.  Just let me ask the questions. 

A. Okay.

Q. How many hours of time have you spent

working on this project? 

A. I have -- up until the start of this

hearing, I spent 14-and-a-half hours working on it. 

Q. Okay.  And what were you asked to do?

MR. BRAATEN:  Same objection to privileged

communications with experts. 

HEARING EXAMINER GARNER:  Overruled. 

MR. BUTTON:  What was I asked to do?  

Q. (MR. BENDER CONTINUING)  Yes.

A. I was asked by Mr. Braaten to evaluate the

impact of the pore space of his clients. 

Q. Okay.  And to do that at this point in

time, all you have done is reviewed the 

applications that were submitted to the Commission; 

is that correct? 

A. No.

Q. You didn't review the applications?

A. I did review the applications, but that is

not all that I've done. 

Q. What else did you do in the 15 hours that

EXHIBIT F
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NORTH DAKOTA INDUSTRIAL COMMISSION 
 

OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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INTERVENOR LANDOWNERS’ MOTION TO COMPEL 

 
 

 
[¶1] Intervenor Landowners hereby move the Commission for an order compelling Summit 

Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC, Summit Carbon Storage #3, LLC, and 

Summit Carbon Solutions, LLC (hereafter collectively “Summit”) to produce certain items 

requested in discovery for which Summit has not asserted any valid objection. This Motion is 

supported by the Brief in Support, Declaration, and Exhibits filed herewith. 

 

DATED this 29th day of August, 2024. 

BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Intervenors the 
Swenson Living Trust, Bauman, 
Gerving, Haupt, Jochim, Kraft, 
Liebelt, Maize, Metz, Rust, and 
Smith 
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NORTH DAKOTA INDUSTRIAL COMMISSION 
 

OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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BRIEF IN SUPPORT OF INTERVENOR LANDOWNERS’ MOTION TO COMPEL 

RESPONSES TO WRITTEN DISCOVERY  
 

 
I. FACTS 

On April 16, 2024, Intervenor Landowners received notice that the Commission would hold a 

hearing on the applications in mid-June. On April 18—two days after receiving notice—Swenson 

Trust promptly filed a petition to intervene. The other Intervenor Landowners filed their own 

petitions in the following days. 

Intervenor Landowners served their first set of discovery requests on Summit on May 2, 2024. 

See Exhibit A, attached to the Decl. of Derrick Braaten. They then served their second and third 

sets of discovery requests on May 6 and May 10, 2024, respectively. See Exhibits B and C, attached 

to the Decl. of Derrick Braaten. 

On May 16, with the hearing quickly approaching, Intervenor Landowners filed a motion to 

expedite discovery, as an alternative to a previously filed motion to continue the hearing. One of 

these two alternatives was necessary for procedural fairness because the subject matter is technical, 

and Intervenor Landowners’ experts needed sufficient time to review the data on which the 

Commission will base its decision. “[F]airness requires that the agency afford interested parties an 

opportunity to challenge the underlying factual data relied on by the agency.” Chemical Mfrs. 

Ass’n v. U.S. E.P.A., 870 F.2d 177, 200 (5th Cir. 1989).  

The Commission waited until May 31, 2024 to grant Intervenors’ Petitions to Intervene, 

providing Summit a way to delay responding to discovery rather than expediting it as was 

requested. 

In support of its May 16 motion to expedite discovery, Intervenor Landowners explained that 

it was necessary because of the compressed timeline of events, among other reasons. Intervenor 
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Landowners supported their motion with a declaration of Paul Button, who specifically stated what 

was needed, why it was needed, and when it was needed.  

On June 7, 2024, the Commission denied Intervenor Landowners’ request for expedited 

discovery. It stated that the “Trust offered conclusory statements regarding its need for discovery” 

and cited the opinion of Summit’s representative, Jeff Skaare, who said that the request was for a 

large volume of information, and it would not be feasible to respond to the requests. On this basis, 

the Commission held “it would not be possible for Summit to comply with such an order and the 

burden would be significant to Summit,” and it denied the motion.1  

The hearing commenced four days later, without Intervenor Landowners having the benefit of 

discovery.   

Intervenor Landowners had served amended discovery requests on May 31, the date the 

Commission belatedly granted their petitions to intervene, but Summit did not respond to these 

requests until July 2—two months after being served the first set of discovery and three weeks 

 
1 The Commission’s denial of the motion for expedited discovery was incorrect both factually and 
legally. First, its decision was based on a factual inaccuracy because the Trust supported its motion 
with the declaration of Paul Button concerning what information was needed and why—far from 
merely “conclusory statements.” Second, the decision was based on a misapprehension of the law 
because the Trust did not have the burden to offer more than “conclusory statements regarding its 
need for discovery.” The century code specifically provides that “discovery may be obtained in 
accordance with the North Dakota Rules of Civil Procedure.” N.D.C.C. § 28-32-33. These rules 
do not require the parties to explain their need for discovery. Instead, “parties may obtain discovery 
regarding any nonprivileged matter that is relevant to any party's claim or defense, including the 
existence, description, nature, custody, condition, and location of any documents, electronically 
stored information, or other tangible things and the identity and location of persons who know of 
any discoverable matter.” N. D. R. Civ. P., Rule 26(b)(1)(A). At most, the Trust needed to explain 
the reason discovery needed to be expedited, not the need for the discovery itself. Given that the 
Trust was not given the materials which were in the Commission’s possession and could have 
simply been provided with almost zero effort by the Commission, expediting discovery would 
have been as simple as the Commission providing the files in its possession or ordering Summit 
to do so, just as the Commission had previously required it to send the load files for staff review. 
It refused to do so without stating any justification, requiring the Trust and other landowners whose 
due process rights have been trampled to obtain them from outside sources through other means. 
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after the hearing. See Exhibits D, E, and F, attached to the Decl. of Derrick Braaten. Although 

Summit had ample time to respond to the discovery requests before the hearing, it sat on its hands 

enabled by the Commission’s intentional inaction. 

II. LAW & ARGUMENT 

North Dakota Rules application here allow broad discovery in civil matters, whereby “[p]arties 

may obtain discovery regarding any nonprivileged matter that is relevant to any party’s claim or 

defense.” N.D.R.Civ.P.  26(b)(1)(A). The discovery rules should be construed “liberally.” See 

Marmon v. Hodny, 287 N.W.2d 470, 476 (N.D. 1980). Additionally,  Rule 37 confers “broad 

discretion” to compel discovery upon a party’s motion. Voracheck v. Citizens State Bank of Lankin, 

421 N.W.2d 45, 50 (N.D. 1988); see N.D.R.Civ.P. 37(a)(1). Intervenor Landowners certify they 

have conferred in good faith to obtain this discovery without the Commission’s intervention. See 

Decl. of Derrick Braaten, ¶3.  

A. The Commission should order Summit to provide a complete response to 
Request for Production Nos. 2, 3, 4, 5, 6 (Set 1). 

Among the documents requested in these RFPs, Landowners asked repeatedly for “field and 

analytical data” such as the data used to evaluate the CO2 effects on the upper and lower confining 

layers….”  The seismic field and analytical data (i.e. raw and processed data) was used for 

numerous purposes and was used generally to support all of the activities references in RFP Nos. 

2-6.  See Exhibit G, attached to the Declaration of Derrick Braaten. Summit’s witnesses testified 

at the hearing repeatedly to how critical the seismic data was to their analysis. See Exhibit J, 

attached to the Declaration of Derrick Braaten, 216:19 - 217:5; 220:23 - 221:9; 246:24 – 247:16; 

256:13-23; 258:3-9; 259:22 - 260:3; 261:9-19; 264:5 - 265:6; 265:16-21; 269:20 - 270:1. This 

request includes any raw or processed seismic data that would have been used to create the 

application and indeed, as was stated over and over by Summit’s representatives, the data was 
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pivotal to numerous of the analyses conducted in support of the application and forms a 

fundamental basis for engineering decisions made as part of developing the application and model 

on which it is based.  RFP No. 5 specifically requests all seismic survey data and acoustic 

impedance data, and all raw and processed seismic data is responsive to all five of these requests 

for production and it must be provided. 

B. The Commission should order Summit to provide a complete response to 
Request for Production Nos. 8 & 9 (Set 1). 

In Request for Production No. 8, Landowners asked for all electronic files or data provided to 

the ND Industrial Commission, Dept. of Mineral Resources, or Oil and Gas Division. In Request 

for Production No. 9, Landowners asked for “all 3D numerical reservoir simulation model data 

decks, output files and graphing files of the Storage Reservoir in original electronic format.” See 

Exhibit G, attached to the Decl. of Derrick Braaten. Summit responded to both by refusing to 

provide any data or files, and as with numerous other responses, it claimed “Landowners have 

made an open records request to the Commission and are in receipt of the information requested 

in this Discovery Request.” 

The Commission should order Summit to provide all CMG Modeling Files including DAT, 

SRS, OUT, LOG, and any RST files for the model as they were provided to the Commission 

because the Commission has refused to provide them to Landowners, and now that error is 

compounded because Summit refuses to produce them on the basis that the Commission produced 

them. 

C. The Commission should order Summit to provide a complete response to 
Request for Production No. 16 (Set 1). 

Landowners requested all “reservoir pressure data for the Storage Reservoir” and Summit 

refused to produce any files or data claiming once again that “Landowners have made an open 

records request to the Commission and are in receipt of the information requested in this Discovery 
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Request.” But the Commission did not provide all of the pressure data available, such as electronic 

files and data associated with any modular formation dynamics tester (MDT) data and analyses, 

and if the Commission is in possession of these it has similarly refused to produce them to 

Landowners. Summit should be ordered to provide a complete response to this Request for 

Production No. 16. 

D. The Commission should order Summit to provide a complete response to 
Request for Production Nos. 1 & 4 (Set 2). 

Summit’s response to Request for Production No. 1 (Set 2) is misleading. Landowners 

requested “all agreements for use of or damage to the pore space of any property that are in your 

possession.” Summit responds stating “that a copy of the pore space lease is attached as Exhibit D 

to the Storage Facility Agreement submitted as part of its applications in the above-captioned 

cases.” See Exhibit H, attached to the Decl. of Derrick Braaten.  Summit similarly points to its 

own lease for its response to RFP 4 (Set 2). 

Summit cannot credibly contend that it has no agreements for use of or damage to the pore 

space of any property in its possession other than a copy of its own pore space lease attached to its 

application. It should be ordered to produce the other agreements in its possession. 

E. The Commission should order Summit to provide a complete response to 
Request for Production No. 6 (Set 2). 

Landowners requested all correspondence related to Summit’s applications between Summit 

and the NDIC. Given that the NDIC’s response to Landowner’s requests for data and information 

has been to refer Landowners to its website and Summit’s applications, it is critical and relevant 

for Landowners to have the correspondence between Summit and the NDIC. The NDIC has not 

produced these records in response to Landowners’ open record requests as Summit contends, and 

Summit should be ordered to produce these records to aid Landowners in their search for data and 

information relevant to the property rights being taken from them in this proceeding. Presumably 
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Summit has been responsive to requests for files and data from the Commission staff, so this 

correspondence would significantly aid Landowners’ search for data and files. 

F. The Commission should order Summit to provide a complete response to 
Interrogatory No. 1 (Set 3). 

Among its discovery requests, Intervenor Landowners sought information concerning “CO2 

pressure relief devices or vent systems or other mechanical devices designed for relieving pressure 

from a pipe,” including discharge pipe sizes. See Interrogatory No. 1 of Exhibit I, attached to the 

Decl. of Derrick Braaten. Summit responded with improper, boilerplate objections and stated that 

it provided responsive testimony at the hearing.  

However, Summit did not provide responsive testimony at the hearing. Instead, its expert, Mr. 

Powell, said that the information was contained in a piping and instrumentation diagram that he 

would willingly provide. See Exhibit J, 491:5-9. This diagram has not been provided, and the 

Commission should order Summit to provide it because it is encompassed by the discovery request 

and Summit testified under oath that it would provide these diagrams, a commitment now proven 

hollow and false. Id.  

G. The Commission should order Summit to provide a complete response to 
Request for Production No. 1 (Set 3).  

Summit’s response to Request for Production No. 1 in Set 3 of the discovery requests was also 

insufficient. See Exhibit I, attached to the Decl. of Derrick Braaten. The Request stated:  

Please produce any above-ground vapor dispersion modeling results such as from 
any engineered pressure relief systems, including all data and input files and load 
files. Without limiting the generality of the forgoing, specifically provide all data 
inputs for the following: weather conditions modeled, topography assumptions 
modeled, flow rate of CO2 over time, total quantity of CO2 released and total time 
of release modeled, and predicted CO2 concentrations at any public receptors such 
as roads, buildings, and dwellings. 

 
Summit, again, responded with improper, boilerplate objections and also an objection that the 

information requested was protected from open record requests under N.D.C.C. § 44-04-24 and 
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subject to a protective order entered by the North Dakota Public Service Commission, citing 

Docket No. 364, Case No. PU-22-391. This objection is misplaced because the protective order 

applies only to testing done on the mainline, while this request seeks information concerning the 

surface facilities at the injection point after the terminus of the mainline, as discussed at the June 

12 hearing. Exh. J, 477:2-25.  

H. The Commission should order Summit to appear at a 30(b)(6) 
deposition.  

Summit argues that the Intervenor Landowner’s did not serve the 30(b)(6) on the correct entity 

and it did not need to appear at the deposition. Summit was being wholly deceptive in not appearing 

for its noticed deposition and deceiving Intervenor Landowners and the Commission as to why it 

was not required to appear in its response to the motion to compel. See Response to Motion to 

Compel, ¶¶2-3. 

Summit recently provided Intervenor Swenson Living Trust copies of a notice of assignment 

on July 18, 2024 and July 24, 2024. See Exhibits 1 and 2, attached to the Decl. of Kurt Swenson.  

The July 18, 2024 notice of assignment assigned Summit Carbon Solutions, LLC to SCS 

Permanent Carbon Storage, LLC and the July 24, 2024 notice of assignment assigned SCS 

Permanent Carbon Storage, LLC to Summit Carbon Storage #2. Id. Summit Carbon Solutions was 

indeed the real party in interest when served with the deposition notice because it owned the 

pertinent interests at the time of service. Summit Carbon Storage, #1, LLC, Summit Carbon 

Storage #2, LLC, and Summit Carbon Storage #3, LLC were not proper applicants at the time of 

the applications submitted to the North Dakota Industrial Commission. To the extent the 

Commission will hold to corporate formalities it must do so consistently, and in this case if that is 

done, all three applications are void because they were submitted by entities with no ownership 

interests pertinent to the applications when they were submitted. It is abuse of process to apply 
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strict corporate formalities to Intervenor Landowners and ignore those same formalities to benefit 

the improper applicants. 

The notice of deposition was properly served when it was served on Summit Carbon Solutions 

and Summit’s argument should fail and it should be ordered to appear for a deposition and 

reimburse the Intervenor’s their reasonable attorney’s fees and expenses for the first deposition.  

III. CONCLUSION 

For the foregoing reasons, the Commission should grant Intervenor Landowner’s motion and 

order Summit to supplement its responses as indicated herein. 

 
 
DATED this 29th day of August, 2024. 

BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone: 701-221-2911 
Email: derrick@braatenlawfirm.com  
 
Attorneys for Intervenors the Swenson 
Living Trust, Bauman, Gerving, 
Haupt, Jochim, Kraft, Liebelt, Maize, 
Metz, Rust, and Smith 
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NORTH DAKOTA INDUSTRIAL COMMISSION 

OIL AND GAS DIVISION 

 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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DECLARATION OF DERRICK BRAATEN IN SUPPORT OF MOTION TO COMPEL 

 
 
 

1. I am an attorney for the Intervenor Landowners (“Landowners”), in the above-

captioned matter. 

2. I represent the Landowners in matters involving the applications submitted by Summit 

Carbon Storage #1, LLC, Summit Carbon Storage #2, and Summit Carbon Storage #3, 

LLC (“SCS”). 

3. I certify that I have conferred in good faith to obtain this discovery without the 

Commission’s intervention. 

4. Attached hereto as Exhibit A is a true and correct copy of Landowners Interrogatories 

and Request for Production of Documents to Applicants (Set 1). 

5. Attached hereto as Exhibit B is a true and correct copy of Landowners Interrogatories 

and Request for Production of Documents to Applicants (Set 2). 

6. Attached hereto as Exhibit C is a true and correct copy of Landowners Interrogatories 

and Request for Production of Documents to Applicants (Set 3). 

7. Attached hereto as Exhibit D is a true and correct copy of Intervenor Landowners’ 

Amended Interrogatories and Request for Production of Documents to Applicants (Set 

1). No substance of the questions had been changed when the amended discovery was 

served.  

8. Attached hereto as Exhibit E is a true and correct copy of Intervenor Landowners’ 

Amended Interrogatories and Request for Production of Documents to Applicants (Set 
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2). No substance of the questions had been changed when the amended discovery was 

served. 

9. Attached hereto as Exhibit F is a true and correct copy of Intervenor Landowners’ 

Amended Interrogatories and Request for Production of Documents to Applicants (Set 

3). No substance of the questions had been changed when the amended discovery was 

served. 

10. Attached hereto as Exhibit G is a true and correct copy of Response of Applicants to 

Intervenors’ Landowners’ Amended Interrogatories and Request for Production of 

Documents (Set 1). 

11. Attached hereto as Exhibit H is a true and correct copy of Response of Applicants to 

Intervenors’ Landowners’ Amended Interrogatories and Request for Production of 

Documents (Set 2). 

12. Attached hereto as Exhibit I is a true and correct copy of Response of Applicants to 

Intervenors’ Landowners’ Amended Interrogatories and Request for Production of 

Documents (Set 3). 

13. Attached hereto as Exhibit J is a true and correct copy of the Transcript of Hearing 

Volume II – (Pages 277-552). 
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I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true and 
correct. 

 

Signed on the 29th day of August, 2024 at Bismarck, ND, United States. 

 

 

 

Derrick Braaten 
 



1

NORTH DAKOTA INDUSTRIAL COMMISSION 

OIL AND GAS DIVISION 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND

In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869
30870
30871
30872
30873
30874
30875
30876
30877
30878
30879
30880
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation.

In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND.

In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND.

In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation.
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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DECLARATION OF KURT SWENSON IN SUPPORT OF MOTION TO COMPEL

1. I am the trustee of the Swenson Living Trust, an intervenor in the above-captioned 

matter.

2. Attached hereto as Exhibit 1 is a true and correct copy of a Notice of Assignment dated 

July 18, 2024 that I received. The Notice of Assignment is from Summit Carbon 

Solutions, LLC to SCS Permanent Carbon Storage, LLC. 

3. Attached hereto as Exhibit 2 is a true and correct copy of a Notice of Assignment dated 

July 24, 2024 that I received. The Notice of Assignment is from SCS Permanent Carbon 

Storage, LLC to Summit Carbon Storage #2.  

I declare under penalty of perjury under the law of North Dakota, that the foregoing is true 

and correct.

Executed this _____ day of August, 2024 in ______________, North Dakota. 

_________________________________ 
Kurt Swenson 
Trustee of the Swenson Living Trust 





North Dakota Industrial Commission 
Oil and Gas Division 

Case Nos. 30869-30880 

Exhibit 2 to Declaration of Kurt Swenson
in Support of Motion to Compel 





North Dakota Industrial Commission 
Oil and Gas Division 

Case Nos. 30869-30880 

Exhibit 1 to Declaration of Kurt Swenson
in Support of Motion to Compel 





North Dakota Industrial Commission 
Oil and Gas Division 

Case Nos. 30869-30880 

Exhibit A to Declaration of Derrick Braaten 
in Support of Motion to Compel 



- 1 - 

NORTH DAKOTA 
 

OIL AND GAS DIVISION 
 
 
 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 

  



- 7 - 

 
LANDOWNERS INTERROGATORIES AND REQUEST FOR PRODUCTION OF 

DOCUMENTS TO APPLICANTS (SET 1) 
 

 
PLEASE TAKE NOTICE, that The Swenson Living Trust, (“Landowners”), hereby 

require Applicants, Summit Carbon Storage #1, LLC, Summit Carbon Storage #2 , and Summit 

Carbon Storage #3, LLC (“SCS” or “Summit”), to answer the following interrogatories, signed 

and under oath, and produce and permit Landowners to inspect and copy documents responsive to 

the document requests contained herein in accordance with Rules 33 and 34 of the North Dakota 

Rules of Civil Procedure. Your answers must be in writing and signed by someone authorized to 

sign on behalf of, and whose signature binds, Summit. Documents should be made available at the 

office of Braaten Law Firm, 109 N. 4th St., Suite 100, Bismarck, North Dakota, or copies of said 

documents may be forwarded to Landowners attorneys (in native, electronic format). A copy of 

the answers and responses, together with your objections, if any, must be served within thirty (30) 

days from the date of service, or within such other time as the court may allow, or parties agree. 

INSTRUCTIONS 

1. These interrogatories and requests for production are deemed to be continuing in 

nature and should you, your counsel, or anyone representing your interest become aware of or 

acquire any additional knowledge or documents which affect the accuracy or completeness of any 

answers herein, or which relate to the matters into which these requests for production inquire, it 

is hereby demanded that such knowledge and documents be immediately transferred to the 

undersigned attorney by way of supplemental answers and responses to the full extent required by 

Rule 26(e), N.D.R.Civ.P. 
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2. In answering these interrogatories and requests for production, you are required to 

furnish all information and responsive documents in the possession of you, your attorney, 

accountants, advisors, or other persons directly employed by you. 

3. Your attention is directed to Rule 34 of the North Dakota Rules of Civil Procedure, 

which provides that any party who produces documents for inspection “must produce documents 

as they are kept in the usual course of business or must organize and label them to correspond to 

the categories in the request.”  If the requested documents are stored only on software or otherwise 

are “computer based information,” regardless of whether you produce as kept in the usual course 

of business or by category, you are directed to produce the raw data along with codes and programs 

necessary for translating it into usable form, or produce the information in a finished, usable form. 

In either case, all necessary glossaries, keys, indices, metadata, and software necessary for 

interpretation of the material should be produced  unless software is proprietary in nature, in which 

case native format should be produced with an indication of the software types required to view 

and process the data.    

4. Produce electronic records in their native format. Without limiting the 

generality of the foregoing, Word documents should be produced in .docx or .doc format, emails 

should be produced in Outlook or .eml format, ArcGIS shapefiles should be produced in .shp, .shx 

and .dbf formats (and when available .prj, .xml, .sbn, and .sbx), and Excel spreadsheets should be 

produced in .xlsx, .xls, or .csv format. To the maximum extent feasible, file structures should be 

maintained, especially when a data or document database is linked to an ArcGIS map, website, or 

other such file. 

5. In responding to the requests for production, for each document or any portion 

thereof which you have withheld based on privilege, describe the factual basis for your claim of 
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privilege in sufficient detail to permit adjudication of the validity of that claim, including the 

following: 

a. A brief description of the type of document or communication; 

b. The date of the document or communication; 

c. The name, title and job description of the transmitter of the document or 
communication; 

d. The name, title, and job description of the person to whom the document or 
communication was addressed; 

e. The name, title, and job description of each person who has received or had 
access to the document or communication; 

f. A brief description of the subject matter of the document or communication; 
and 

g. The nature of the privilege claim. 

6. In responding to the Requests for Production, for each document or any portion 

thereof which has been lost, discarded or destroyed, identify such document as completely as 

possible, providing as much of the following information as possible: 

a. The type of document; 

b. Its date; 

c. The date or approximate date it was lost, discarded, or destroyed; 

d. The reason(s) for disposing of the document (if discarded or destroyed); 

e. The identity of all person(s) authorizing or having knowledge of the 
circumstances surrounding the disposal of the document; 

f. The identity of the person(s) who lost, discarded or destroyed the document; 
and 

g. The identity of all persons having knowledge of the contents thereof. 

7. Each interrogatory and request for production (as well as these instructions) may 

contain one or more terms that are defined below. You should construe each defined term 
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according to the meaning of that word as set forth below. All other words should be construed 

consistent with customary usage given the context in which the words appear such that, in each 

instance, you should construe any word to bring that word within the scope of the discovery request 

in which it appears. Consistent with the above, the singular usage of a word shall be considered to 

include within its meaning the plural, and vice versa; the conjunctive shall be considered to include 

within its meaning the disjunctive, and vice versa; and the feminine shall be considered to include 

within its meaning the masculine, and vice versa. 

DEFINITIONS 

As used in these Interrogatories and Request for Production of Documents, the following 

terms shall have the meanings and definitions as indicated: 

1. “SCS” or “Summit” means the applicants in NDIC Case Nos. 30870, 30871, 30872 

(for “Summit Carbon Storage #1, LLC,”); 30873, 30874, 30875, 30876 (for “Summit Carbon 

Storage #2,”) and 30877, 30878, 30879, 30880 (for “Summit Carbon Storage #3, LLC,”) and each 

of those entities’ authorized agents. 

2. “Landowner” means The Swenson Living Trust. 

3. “Storage Reservoir” means the reservoir and formation into which Summit intends 

to inject CO2 within the Areas of Review as well as the confining layers, as defined and depicted 

by Summit’s applications herein (see e.g. Figure 1-1, NDIC Case No. 30869) including but not 

limited to the Storage Reservoir as defined by Section 1.15 of the Storage Agreement included 

with Summit’s applications in NDIC Case No. 30869, and includes the confining layers/zones, to 

wit: 

the Pore Space and confining subsurface strata underlying the Facility Area 
described as the Opeche/Spearfish (Upper Confining Zone), Broom Creek 
(Injection Zone), and Amsden (Lower Confining Zone) Formation(s) and which are 
defined as identified by the well logging suite performed at one stratigraphic well, 
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the Milton Flemmer 1 well (NDIC File No. 38594) located in the NW¼ of the NE¼, 
Section 35, Township 141 North, Range 88 West, Mercer County, North Dakota. 
The Storage Reservoir is defined as the stratigraphic interval from below the top of 
the Opeche/Spearfish Formation found at a depth of 5,587 feet below the Kelly 
Bushing, to above the base of the Amsden Formation, found at a depth of 6,421 feet 
below the Kelly Bushing, as identified by the Array Induction Gamma log run in 
the Milton Flemmer 1 well. The logging suite included triple combo (gamma ray 
[GR], density porosity, and resistivity), caliper, spectral GR, combinable magnetic 
resonance (CMR), elemental capture spectroscopy (ESC), dipole sonic including 
four-arm caliper and inclinometer, and an image log. Further, the acquired logs 
were used to pick formation top depths and interpret lithology, petrophysical 
properties, and time-to-depth shifting of seismic data obtained from three 3D 
seismic surveys and one 5-mile long 2D seismic line covering an area totaling 208 
miles in and around the Milton Flemmer 1 stratigraphic well. Formation top depths 
were picked from the top of the Pierre Formation to the base of the Amsden 
Formation. The average depth of the top of the Opeche/Spearfish Formation (Upper 
Confining Zone) across the storage facility area is 5,464 total vertical depth (TVD). 
The average depth of the base of the Amsden Formation (Lower Confining Summit 
Carbon Storage #1, LLC – Broom Creek 5 Zone) across the storage facility area is 
6,270 feet TVD. The average thickness of the Storage Reservoir across the storage 
facility area is 806 feet. 

 
4. “Communication” means any oral or written utterance, notation, or statement of 

any nature, by and to whomever, including, but not limited to, correspondence, text messages, chat 

messages, emails, letters, and any other oral or written conversations, dialogues, discussions, 

interviews, or consultations, between or among two or more persons. 

5. “Document” means all documents or electronically stored information discoverable 

under N.D.R.Civ.P. 34 - including writings, drawings, graphs, charts, photographs, sound 

recordings, images, and other data or data compilations - stored in any medium from which 

information can be obtained either directly or, if necessary, after translation by you into a 

reasonably usable form. Documents and electronically stored information encompasses and 

includes all file formats in which electronically stored information is or can be stored or saved, 

and always includes the native file format if one exists. 
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6.  “ESI” or “electronically stored information” means all electronically stored 

information discoverable under N.D.R.Civ.P. 34 - including writings, databases, shapefiles, 

electronic or computer files, graphs, charts, photographs, sound recordings, images, and other data 

or data compilations - stored in any medium from which information can be obtained either directly 

or, if necessary, after translation by you into a reasonably usable form. ESI encompasses and 

includes all file formats in which electronically stored information is or can be stored or saved, 

and always includes the native file format if one exists. 

7. “Identification,” “identify,” or “identity,” when used in reference to (a) a natural 

person, requires you to state his or her full name and residential and business addresses; (b) a 

corporation, requires you to state its full corporate name and any names under which it does 

business, its state of incorporation, the address of its principal place of business, and the addresses 

of all of its offices in the State of North Dakota; (c) a business, requires you to state the full name 

or style under which the business is conducted, its business address or addresses, the types of 

businesses in which it is engaged, the geographic area in which it conducts those businesses, and 

the identity of the person or persons who own, operate, and control the business; (d) a document, 

requires you to state the number of pages and the nature of the document (e.g., letter or 

memorandum), and if not apparent on the face of the document or ESI, its title, its date, the name 

or names of its authors and recipients, and its present location and custodian; (e) a communication, 

requires you, if any part of the communication was written, to identify the document or documents 

which refer to or evidence the communication, and, to the extent that the communication was non-

written, to identify the persons participating in the communication and to state the date, manner, 

place, and substance of the communication. 
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8. “Person” means any individual acting in any capacity as well as any entity or 

organization, including divisions, departments, and other units of the organization, and shall 

include such organizations as public or private corporations, partnerships, joint ventures, voluntary 

or unincorporated associations, sole proprietorships, trusts, estates, governmental agencies, 

commissions, bureaus, or departments. 

9. “Representative” means any agent, employee, servant, officer, director, attorney, 

or other person acting or purporting to act on behalf of the person in question. 

10. “You,” “your,” or “yourself” refer to “SCS” or “Summit”, each of its agents, 

representatives, and attorneys, and each person acting or purporting to act on its behalf. 

 
INTERROGATORIES 

 
INTERROGATORY NO. 1: Identify the petroleum engineers or reservoir 

engineers who made any material contribution to Summit’s applications or the materials provided 

in support of Summit’s applications in NDIC Case Nos. 30869-30880. 

INTERROGATORY NO. 2: Identify the geologists who made any material 

contribution to Summit’s applications or the materials provided in support of Summit’s 

applications in NDIC Case Nos. 30869-30880. 

INTERROGATORY NO. 3: List any other individuals not listed in Interrogatories 

1 and 2 who made any material contribution to Summit’s applications or the materials provided in 

support of Summit’s applications in NDIC Case Nos. 30869-30880.Identify each and every person 

whom you expect to call or may call as a witness at trial. 

INTERROGATORY NO. 4: Identify all witnesses Summit plans to testify in 

support of Summit’s applications in NDIC Case Nos. 30869-30880. 
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INTERROGATORY NO. 5: Identify all exhibits Summit plans to offer in support 

of Summit’s applications in NDIC Case Nos. 30869-30880. 

 
 
 

REQUESTS FOR PRODUCTION 
 

REQUEST NO. 1: Please produce the underlying data and electronic files necessary to 

run the model used to create the images of the pressure differentials contained in Figures 3-14(a-

d) in Summit’s application in NDIC Case No. 30869. 

REQUEST NO. 2: Please produce all the input files, field and analytical data , and the model 

geochemical database used to evaluate the CO2 effects on the upper and lower confining layers, including 

but not limited to all inputs and data files used to run the United States Geological Survey’s USGS's Phreeqc 

geochemical model. 

REQUEST NO. 3: Please produce all the input files, field and analytical data , and the model 

geochemical database used to run Computer Modelling Group Ltd.’s GEM model and software or any 

similar model or software used for the same purposes. 

REQUEST NO. 4: Please produce all the input files, field and analytical data , and the model 

geochemical database used to run any modelling or analysis of critical threshold pressures or areal extent 

of review or impact and pressure buildup, or which was used to do any kind of analysis related to EPA 

Method 1 or EPA Method 2 or Analytical Solution for Leakage in Multilayered Aquifers – ASLMA, or any 

risk-based area-of-review analysis. 

REQUEST NO. 5: Please produce the following data and files as referenced by Summit 

in its application in NDIC Case No. 30873: Geophysical Logs that penetrate injection and 

confining zones, Seismic survey data and core sample measurements, Acoustic impedance, total 

porosity, effective porosity, permeability, facies, and SLB’s Petrel was used to interpolate 

structural surfaces for zones. 
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REQUEST NO. 6: Please produce all the input files, field and analytical data, and the model 

geochemical database used to evaluate the CO2 effects on the upper and lower confining layers, including 

but not limited to all inputs and data files used to run Computer Modelling Group Ltd.’s GEM model and 

software or any similar model or software used for the same purposes. 

REQUEST NO. 7: Please produce all data from any parameter referenced or described 

in Table 2-1: Model Parameters for Multiphase Fluid Modeling of Geologic Sequestration as that 

table appears in EPA Guidance - AOR Evaluation and Corrective Action Guidance (Guidance 

page 11) as found here: AOR Evaluation and Corrective Action Guidance - 

https://www.epa.gov/sites/default/files/2015-07/documents/epa816r13005.pdf. 

REQUEST NO. 8: Please produce all electronic files and data provided to the North 

Dakota Industrial Commission or its Department of Mineral Resources or Oil and Gas Division in 

association with or related to the applications in NDIC Case Nos. 30869-30880.Please produce the 

general ledger detail (or account activity report) for the account for Drain #11 starting January 1, 

2011 through present, on an annual basis (i.e. January 1, 2011 to December 31, 2011, and January 

1, 2012 to December 31, 2012, etc.). 

REQUEST NO. 9: Please produce all 3D numerical reservoir simulation model data 

decks, output files and graphing files of the Storage Reservoir in original electronic format. 

Without limiting the foregoing, such files may commonly be stored in Slumberger Eclipse format, 

CMG (Canadian Modeling Group) Imex format, or other similar format. The purpose of this 

request is to obtain the simulation model of the proposed storage facilities and associated reservoir, 

along with input and output files in Summit’s possession for this simulation model.  

REQUEST NO. 10: Please produce structure maps of the injection zone top, structure 

maps for major sub zones, and/or structure maps of confining zones for the Storage Reservoir and 

the confining zones as defined therein. Such maps include those created based upon formation tops 
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from well logs, 3D seismic reflectors, and interpretation of geologic deposition environment to 

give a representation of the elevation change across the target reservoir. 

REQUEST NO. 11: Please produce all gross and net thickness isopach maps for the 

Storage Reservoir. 

REQUEST NO. 12: Please produce pore volume (PV) maps and hydrocarbon pore 

volume (HCPV) maps of the Storage Reservoir, regardless of when compiled and regardless of 

whether created by Summit. 

REQUEST NO. 13: Please produce all well logs (raw data plus processed and interpreted 

copies) from anywhere in or near the Storage Reservoir. Specially please produce the well logs in 

.las or other digital format, including any and all well logs utilized by Summit in developing its 

applications herein. 

REQUEST NO. 14: Please produce any databases, spreadsheets, or other documents 

containing porosity, permeability, saturation, and other rock properties such as (minerology, 

geomechanical properties etc) for the Storage Reservoir in original electronic format and, if 

available, in Excel spreadsheet format. 

REQUEST NO. 15: Please produce water chemistry and any other liquid or solid 

sampling data for water or other substances in the Storage Reservoir. Please include any gas 

solubility testing that was performed on the water samples for CO2 or injected gas stream. 

REQUEST NO. 16: Please produce all spreadsheets, databases, and other documents or 

compilations containing reservoir pressure data for the Storage Reservoir, including but not limited 

to all bottom hole pressure data, surface pressure data, and fluid level measurements. If a 

spreadsheet is not available, then please produce all Documents containing this information. 
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REQUEST NO. 17: Please produce all relative permeability data for the Storage 

Reservoir, including core test information. If multiple cores have been tested, please produce all 

test data. 

REQUEST NO. 18: Please produce all capillary pressure data for all cores tested in the 

Storage Reservoir. 

REQUEST NO. 19: Please produce all routine core analysis data for the Storage 

Reservoir. 

REQUEST NO. 20: Please produce all spreadsheets of reservoir temperature data in the 

Storage Reservoir, including spreadsheets indexing reservoir temperature data to well name and 

API number. If this information is not available in spreadsheet format, then please produce all 

Documents containing this information. 

REQUEST NO. 21: Please produce all written interpretations of micro-seismic data 

obtained from the Storage Reservoir.  

 

Dated this 2nd day of May, 2024. BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 

 Derrick Braaten (ND #06394) 
derrick@braatenlawfirm.com  
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
Fax:  701-221-5842 
 
Attorneys for the Swenson Living Trust 
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NORTH DAKOTA 
 

OIL AND GAS DIVISION 
 
 
 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
 

 

  



- 5 - 

 
In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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LANDOWNERS INTERROGATORIES AND REQUEST FOR PRODUCTION OF 

DOCUMENTS TO APPLICANTS (SET 2) 
 

 
PLEASE TAKE NOTICE, that The Swenson Living Trust, (“Landowners”), hereby 

require Applicants, Summit Carbon Storage #1, LLC, Summit Carbon Storage #2 , and Summit 

Carbon Storage #3, LLC (“SCS” or “Summit”), to answer the following interrogatories, signed 

and under oath, and produce and permit Landowners to inspect and copy documents responsive to 

the document requests contained herein in accordance with Rules 33 and 34 of the North Dakota 

Rules of Civil Procedure. Your answers must be in writing and signed by someone authorized to 

sign on behalf of, and whose signature binds, Summit. Documents should be made available at the 

office of Braaten Law Firm, 109 N. 4th St., Suite 100, Bismarck, North Dakota, or copies of said 

documents may be forwarded to Landowners attorneys (in native, electronic format). A copy of 

the answers and responses, together with your objections, if any, must be served within thirty (30) 

days from the date of service, or within such other time as the Commission may allow, or parties 

agree. 

INSTRUCTIONS 

1. These interrogatories and requests for production are deemed to be continuing in 

nature and should you, your counsel, or anyone representing your interest become aware of or 

acquire any additional knowledge or documents which affect the accuracy or completeness of any 

answers herein, or which relate to the matters into which these requests for production inquire, it 

is hereby demanded that such knowledge and documents be immediately transferred to the 

undersigned attorney by way of supplemental answers and responses to the full extent required by 

Rule 26(e), N.D.R.Civ.P. 
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2. In answering these interrogatories and requests for production, you are required to 

furnish all information and responsive documents in the possession of you, your attorney, 

accountants, advisors, or other persons directly employed by you. 

3. Your attention is directed to Rule 34 of the North Dakota Rules of Civil Procedure, 

which provides that any party who produces documents for inspection “must produce documents 

as they are kept in the usual course of business or must organize and label them to correspond to 

the categories in the request.”  If the requested documents are stored only on software or otherwise 

are “computer based information,” regardless of whether you produce as kept in the usual course 

of business or by category, you are directed to produce the raw data along with codes and programs 

necessary for translating it into usable form, or produce the information in a finished, usable form. 

In either case, all necessary glossaries, keys, indices, metadata, and software necessary for 

interpretation of the material should be produced  unless software is proprietary in nature, in which 

case native format should be produced with an indication of the software types required to view 

and process the data.    

4. Produce electronic records in their native format. Without limiting the 

generality of the foregoing, Word documents should be produced in .docx or .doc format, emails 

should be produced in .msg (Outlook) or .eml format, ArcGIS shapefiles should be produced in 

.shp, .shx and .dbf formats (and when available .prj, .xml, .sbn, and .sbx), and Excel spreadsheets 

should be produced in .xlsx, .xls, or .csv format. To the maximum extent feasible, file structures 

should be maintained, especially when a data or document database is linked to an ArcGIS map, 

website, or other such file. 

5. In responding to the requests for production, for each document or any portion 

thereof which you have withheld based on privilege, describe the factual basis for your claim of 
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privilege in sufficient detail to permit adjudication of the validity of that claim, including the 

following: 

a. A brief description of the type of document or communication; 

b. The date of the document or communication; 

c. The name, title and job description of the transmitter of the document or 
communication; 

d. The name, title, and job description of the person to whom the document or 
communication was addressed; 

e. The name, title, and job description of each person who has received or had 
access to the document or communication; 

f. A brief description of the subject matter of the document or communication; 
and 

g. The nature of the privilege claim. 

6. In responding to the Requests for Production, for each document or any portion 

thereof which has been lost, discarded or destroyed, identify such document as completely as 

possible, providing as much of the following information as possible: 

a. The type of document; 

b. Its date; 

c. The date or approximate date it was lost, discarded, or destroyed; 

d. The reason(s) for disposing of the document (if discarded or destroyed); 

e. The identity of all person(s) authorizing or having knowledge of the 
circumstances surrounding the disposal of the document; 

f. The identity of the person(s) who lost, discarded or destroyed the document; 
and 

g. The identity of all persons having knowledge of the contents thereof. 

7. Each interrogatory and request for production (as well as these instructions) may 

contain one or more terms that are defined below. You should construe each defined term 
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according to the meaning of that word as set forth below. All other words should be construed 

consistent with customary usage given the context in which the words appear such that, in each 

instance, you should construe any word to bring that word within the scope of the discovery request 

in which it appears. Consistent with the above, the singular usage of a word shall be considered to 

include within its meaning the plural, and vice versa; the conjunctive shall be considered to include 

within its meaning the disjunctive, and vice versa; and the feminine shall be considered to include 

within its meaning the masculine, and vice versa. 

DEFINITIONS 

As used in these Interrogatories and Request for Production of Documents, the following 

terms shall have the meanings and definitions as indicated: 

1. “SCS” or “Summit” means the applicants in NDIC Case Nos. 30869, 30870, 30871, 

30872 (for “Summit Carbon Storage #1, LLC,”); 30873, 30874, 30875, 30876 (for “Summit 

Carbon Storage #2,”) and 30877, 30878, 30879, 30880 (for “Summit Carbon Storage #3, LLC,”) 

and each of those entities’ authorized agents. 

2. “Landowner” means The Swenson Living Trust. 

3. “Storage Reservoir” means the reservoir and formation into which Summit intends 

to inject CO2 and the confining zones within the Areas of Review as defined and depicted by 

Summit’s applications herein (see e.g. Figure 1-1, NDIC Case No. 30869) including but not limited 

to the Storage Reservoir as defined by Section 1.15 of the Storage Agreement included with 

Summit’s applications in NDIC Case No. 30869, to wit: 

the Pore Space and confining subsurface strata underlying the Facility Area 
described as the Opeche/Spearfish (Upper Confining Zone), Broom Creek 
(Injection Zone), and Amsden (Lower Confining Zone) Formation(s) and which are 
defined as identified by the well logging suite performed at one stratigraphic well, 
the Milton Flemmer 1 well (NDIC File No. 38594) located in the NW¼ of the NE¼, 
Section 35, Township 141 North, Range 88 West, Mercer County, North Dakota. 
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The Storage Reservoir is defined as the stratigraphic interval from below the top of 
the Opeche/Spearfish Formation found at a depth of 5,587 feet below the Kelly 
Bushing, to above the base of the Amsden Formation, found at a depth of 6,421 feet 
below the Kelly Bushing, as identified by the Array Induction Gamma log run in 
the Milton Flemmer 1 well. The logging suite included triple combo (gamma ray 
[GR], density porosity, and resistivity), caliper, spectral GR, combinable magnetic 
resonance (CMR), elemental capture spectroscopy (ESC), dipole sonic including 
four-arm caliper and inclinometer, and an image log. Further, the acquired logs 
were used to pick formation top depths and interpret lithology, petrophysical 
properties, and time-to-depth shifting of seismic data obtained from three 3D 
seismic surveys and one 5-mile long 2D seismic line covering an area totaling 208 
miles in and around the Milton Flemmer 1 stratigraphic well. Formation top depths 
were picked from the top of the Pierre Formation to the base of the Amsden 
Formation. The average depth of the top of the Opeche/Spearfish Formation (Upper 
Confining Zone) across the storage facility area is 5,464 total vertical depth (TVD). 
The average depth of the base of the Amsden Formation (Lower Confining Summit 
Carbon Storage #1, LLC – Broom Creek 5 Zone) across the storage facility area is 
6,270 feet TVD. The average thickness of the Storage Reservoir across the storage 
facility area is 806 feet. 

 
4. “Communication” means any oral or written utterance, notation, or statement of 

any nature, by and to whomever, including, but not limited to, correspondence, text messages, chat 

messages, emails, letters, and any other oral or written conversations, dialogues, discussions, 

interviews, or consultations, between or among two or more persons. 

5. “Document” means all documents or electronically stored information discoverable 

under N.D.R.Civ.P. 34 - including writings, drawings, graphs, charts, photographs, sound 

recordings, images, and other data or data compilations - stored in any medium from which 

information can be obtained either directly or, if necessary, after translation by you into a 

reasonably usable form. Documents and electronically stored information encompasses and 

includes all file formats in which electronically stored information is or can be stored or saved, 

and always includes the native file format if one exists. 

6.  “ESI” or “electronically stored information” means all electronically stored 

information discoverable under N.D.R.Civ.P. 34 - including writings, databases, shapefiles, 
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electronic or computer files, graphs, charts, photographs, sound recordings, images, and other data 

or data compilations - stored in any medium from which information can be obtained either directly 

or, if necessary, after translation by you into a reasonably usable form. ESI encompasses and 

includes all file formats in which electronically stored information is or can be stored or saved, 

and always includes the native file format if one exists. 

7. “Identification,” “identify,” or “identity,” when used in reference to (a) a natural 

person, requires you to state his or her full name and residential and business addresses; (b) a 

corporation, requires you to state its full corporate name and any names under which it does 

business, its state of incorporation, the address of its principal place of business, and the addresses 

of all of its offices in the State of North Dakota; (c) a business, requires you to state the full name 

or style under which the business is conducted, its business address or addresses, the types of 

businesses in which it is engaged, the geographic area in which it conducts those businesses, and 

the identity of the person or persons who own, operate, and control the business; (d) a document, 

requires you to state the number of pages and the nature of the document (e.g., letter or 

memorandum), and if not apparent on the face of the document or ESI, its title, its date, the name 

or names of its authors and recipients, and its present location and custodian; (e) a communication, 

requires you, if any part of the communication was written, to identify the document or documents 

which refer to or evidence the communication, and, to the extent that the communication was non-

written, to identify the persons participating in the communication and to state the date, manner, 

place, and substance of the communication. 

8. “Person” means any individual acting in any capacity as well as any entity or 

organization, including divisions, departments, and other units of the organization, and shall 

include such organizations as public or private corporations, partnerships, joint ventures, voluntary 
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or unincorporated associations, sole proprietorships, trusts, estates, governmental agencies, 

commissions, bureaus, or departments. 

9. “Representative” means any agent, employee, servant, officer, director, attorney, 

or other person acting or purporting to act on behalf of the person in question. 

10. “Summit’s applications” means all of Summit’s applications and documents and 

other materials in support in NDIC Case Nos. 30869, 30870, 30871, 30872; 30873, 30874, 30875, 

30876; 30877, 30878, 30879, 30880. 

11. “You,” “your,” or “yourself” refer to “SCS” or “Summit”, and its authorized agents. 

 
INTERROGATORIES 

 
INTERROGATORY NO. 1: Identify all software programs necessary to open or 

run or execute any electronic files that are themselves responsive to or which contain data and 

information responsive to any of Landowners written interrogatories or requests for production of 

documents. Please exclude from your answer any software programs needed to open files with the 

following extensions: .doc, .docx, .pdf, .xlsx, .csv, .eml, .msg, as well as common audio-visual file 

types that can be opened with freely-available software such as .jpg/.jpeg, .tiff, and .mp4 files. 

INTERROGATORY NO. 2: State whether Summit possesses documents related 

to any exchange of valuable consideration (including but not limited to monetary compensation 

even if nominal) for the right to use or damage the pore space of a property. 

INTERROGATORY NO. 3: Describe how Summit determined the amounts it 

paid to property owners for use of or damage to their pore space for its activities related to 

Summit’s applications. 

INTERROGATORY NO. 4: State the amounts that Summit has paid to property 

owners for use of or damage to pore space for injections of CO2. 
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INTERROGATORY NO. 5: State how Summit determines if a property owner 

has been “equitably compensated” as that phrase is used in N.D.C.C. § 38-22-08(14), and what 

criteria it uses to make this determination. 

INTERROGATORY NO. 6: Identify the factual basis in Summit’s applications or 

the materials submitted in support of Summit’s applications that might support or that Summit will 

use to support a finding that property owners have been “equitably compensated” as that phrase is 

used in N.D.C.C. § 38-22-08(14). 

INTERROGATORY NO. 7: Identify the factual basis in any documents or 

information sources other than Summit’s applications that might support or that Summit will use 

to support a finding that property owners have been “equitably compensated” as that phrase is used 

in N.D.C.C. § 38-22-08(14). 

INTERROGATORY NO. 8: Identify the sections of Summit’s applications that 

support a finding that “[t]hat the proposed storage facility will not adversely affect surface waters 

or formations containing fresh water” as is stated at N.D.C.C. § 38-22-08(7). If Summit claims 

that any documents or information outside of Summit’s applications support such a finding, 

identify those documents and information. 

INTERROGATORY NO. 9: Identify the source of any carbon dioxide that will be 

injected pursuant to Summit’s applications that is created or produced or originates in North 

Dakota. 

REQUESTS FOR PRODUCTION 
 

REQUEST NO. 1: Please produce all agreements for use of or damage to the pore space 

of any property that are in your possession.  
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REQUEST NO. 2: Without limiting the generality of Request No. 1, please produce all 

agreements that might support or that Summit will use to support a finding “[t]hat the storage 

operator has obtained the consent of persons who own at least sixty percent of the storage 

reservoir's pore space” as required by N.D.C.C. § 38-22-08(5). 

REQUEST NO. 3: Without limiting the generality of Request No. 1, produce all 

agreements that might support or that Summit will use to support a finding that “all nonconsenting 

pore space owners are or will be equitably compensated” as stated in N.D.C.C. § 38-22-08(14). 

REQUEST NO. 4: Please produce all documents containing data or information 

indicating or indicative of market values for any rights associated with the use of or damage to a 

property’s pore space. 

REQUEST NO. 5: Without limiting the generality of the foregoing requests, please 

produce all agreements for use of or damage to any surface estate necessary for Summit to 

complete construction of the facilities described in Summit’s applications, including but not 

limited to its injections wells (but for clarification not those agreements necessary for the interstate 

transmission line subject to siting proceedings before the ND Public Service Commission). 

REQUEST NO. 6: Please produce all correspondence related to Summit’s applications 

between Summit and the North Dakota Industrial Commission and its Department of Mineral 

Resources and its Oil and Gas Division (collectively “NDIC”) and any authorized agents of the 

NDIC, and all correspondence between your authorized agents and the NDIC (including any 

individuals copied on or submitting Summit’s applications) related to Summit’s applications. 
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Dated this 6th day of May, 2024 BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 

 Derrick Braaten (ND #06394) 
derrick@braatenlawfirm.com  
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
 
Attorneys for the Swenson Living Trust 

 



North Dakota Industrial Commission 
Oil and Gas Division 

Case Nos. 30869-30880 

Exhibit C to Declaration of Derrick Braaten 
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NORTH DAKOTA 
 

OIL AND GAS DIVISION 
 
 
 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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LANDOWNERS INTERROGATORIES AND REQUEST FOR PRODUCTION OF 

DOCUMENTS TO APPLICANTS (SET 3) 
 

 
PLEASE TAKE NOTICE, that The Swenson Living Trust, (“Landowners”), hereby 

require Applicants, Summit Carbon Storage #1, LLC, Summit Carbon Storage #2 , and Summit 

Carbon Storage #3, LLC (“SCS” or “Summit”), to answer the following interrogatories, signed 

and under oath, and produce and permit Landowners to inspect and copy documents responsive to 

the document requests contained herein in accordance with Rules 33 and 34 of the North Dakota 

Rules of Civil Procedure. Your answers must be in writing and signed by someone authorized to 

sign on behalf of, and whose signature binds, Summit. Documents should be made available at the 

office of Braaten Law Firm, 109 N. 4th St., Suite 100, Bismarck, North Dakota, or copies of said 

documents may be forwarded to Landowners attorneys (in native, electronic format). A copy of 

the answers and responses, together with your objections, if any, must be served within thirty (30) 

days from the date of service, or within such other time as the Commission may allow, or parties 

agree. 

INSTRUCTIONS 

1. These interrogatories and requests for production are deemed to be continuing in 

nature and should you, your counsel, or anyone representing your interest become aware of or 

acquire any additional knowledge or documents which affect the accuracy or completeness of any 

answers herein, or which relate to the matters into which these requests for production inquire, it 

is hereby demanded that such knowledge and documents be immediately transferred to the 

undersigned attorney by way of supplemental answers and responses to the full extent required by 

Rule 26(e), N.D.R.Civ.P. 
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2. In answering these interrogatories and requests for production, you are required to 

furnish all information and responsive documents in the possession of you, your attorney, 

accountants, advisors, or other persons directly employed by you. 

3. Your attention is directed to Rule 34 of the North Dakota Rules of Civil Procedure, 

which provides that any party who produces documents for inspection “must produce documents 

as they are kept in the usual course of business or must organize and label them to correspond to 

the categories in the request.”  If the requested documents are stored only on software or otherwise 

are “computer based information,” regardless of whether you produce as kept in the usual course 

of business or by category, you are directed to produce the raw data along with codes and programs 

necessary for translating it into usable form, or produce the information in a finished, usable form. 

In either case, all necessary glossaries, keys, indices, metadata, and software necessary for 

interpretation of the material should be produced  unless software is proprietary in nature, in which 

case native format should be produced with an indication of the software types required to view 

and process the data.    

4. Produce electronic records in their native format. Without limiting the 

generality of the foregoing, Word documents should be produced in .docx or .doc format, emails 

should be produced in .msg (Outlook) or .eml format, ArcGIS shapefiles should be produced in 

.shp, .shx and .dbf formats (and when available .prj, .xml, .sbn, and .sbx), and Excel spreadsheets 

should be produced in .xlsx, .xls, or .csv format. To the maximum extent feasible, file structures 

should be maintained, especially when a data or document database is linked to an ArcGIS map, 

website, or other such file. 

5. In responding to the requests for production, for each document or any portion 

thereof which you have withheld based on privilege, describe the factual basis for your claim of 
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privilege in sufficient detail to permit adjudication of the validity of that claim, including the 

following: 

a. A brief description of the type of document or communication; 

b. The date of the document or communication; 

c. The name, title and job description of the transmitter of the document or 
communication; 

d. The name, title, and job description of the person to whom the document or 
communication was addressed; 

e. The name, title, and job description of each person who has received or had 
access to the document or communication; 

f. A brief description of the subject matter of the document or communication; 
and 

g. The nature of the privilege claim. 

6. In responding to the Requests for Production, for each document or any portion 

thereof which has been lost, discarded or destroyed, identify such document as completely as 

possible, providing as much of the following information as possible: 

a. The type of document; 

b. Its date; 

c. The date or approximate date it was lost, discarded, or destroyed; 

d. The reason(s) for disposing of the document (if discarded or destroyed); 

e. The identity of all person(s) authorizing or having knowledge of the 
circumstances surrounding the disposal of the document; 

f. The identity of the person(s) who lost, discarded or destroyed the document; 
and 

g. The identity of all persons having knowledge of the contents thereof. 

7. Each interrogatory and request for production (as well as these instructions) may 

contain one or more terms that are defined below. You should construe each defined term 
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according to the meaning of that word as set forth below. All other words should be construed 

consistent with customary usage given the context in which the words appear such that, in each 

instance, you should construe any word to bring that word within the scope of the discovery request 

in which it appears. Consistent with the above, the singular usage of a word shall be considered to 

include within its meaning the plural, and vice versa; the conjunctive shall be considered to include 

within its meaning the disjunctive, and vice versa; and the feminine shall be considered to include 

within its meaning the masculine, and vice versa. 

DEFINITIONS 

As used in these Interrogatories and Request for Production of Documents, the following 

terms shall have the meanings and definitions as indicated: 

1. “SCS” or “Summit” means the applicants in NDIC Case Nos. 30869, 30870, 30871, 

30872 (for “Summit Carbon Storage #1, LLC,”); 30873, 30874, 30875, 30876 (for “Summit 

Carbon Storage #2,”) and 30877, 30878, 30879, 30880 (for “Summit Carbon Storage #3, LLC,”) 

and each of those entities’ authorized agents. 

2. “Landowner” means The Swenson Living Trust. 

3. “Storage Reservoir” means the reservoir and formation into which Summit intends 

to inject CO2 and the confining zones within the Areas of Review as defined and depicted by 

Summit’s applications herein (see e.g. Figure 1-1, NDIC Case No. 30869) including but not limited 

to the Storage Reservoir as defined by Section 1.15 of the Storage Agreement included with 

Summit’s applications in NDIC Case No. 30869, to wit: 

the Pore Space and confining subsurface strata underlying the Facility Area 
described as the Opeche/Spearfish (Upper Confining Zone), Broom Creek 
(Injection Zone), and Amsden (Lower Confining Zone) Formation(s) and which are 
defined as identified by the well logging suite performed at one stratigraphic well, 
the Milton Flemmer 1 well (NDIC File No. 38594) located in the NW¼ of the NE¼, 
Section 35, Township 141 North, Range 88 West, Mercer County, North Dakota. 
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The Storage Reservoir is defined as the stratigraphic interval from below the top of 
the Opeche/Spearfish Formation found at a depth of 5,587 feet below the Kelly 
Bushing, to above the base of the Amsden Formation, found at a depth of 6,421 feet 
below the Kelly Bushing, as identified by the Array Induction Gamma log run in 
the Milton Flemmer 1 well. The logging suite included triple combo (gamma ray 
[GR], density porosity, and resistivity), caliper, spectral GR, combinable magnetic 
resonance (CMR), elemental capture spectroscopy (ESC), dipole sonic including 
four-arm caliper and inclinometer, and an image log. Further, the acquired logs 
were used to pick formation top depths and interpret lithology, petrophysical 
properties, and time-to-depth shifting of seismic data obtained from three 3D 
seismic surveys and one 5-mile long 2D seismic line covering an area totaling 208 
miles in and around the Milton Flemmer 1 stratigraphic well. Formation top depths 
were picked from the top of the Pierre Formation to the base of the Amsden 
Formation. The average depth of the top of the Opeche/Spearfish Formation (Upper 
Confining Zone) across the storage facility area is 5,464 total vertical depth (TVD). 
The average depth of the base of the Amsden Formation (Lower Confining Summit 
Carbon Storage #1, LLC – Broom Creek 5 Zone) across the storage facility area is 
6,270 feet TVD. The average thickness of the Storage Reservoir across the storage 
facility area is 806 feet. 

 
4. “Communication” means any oral or written utterance, notation, or statement of 

any nature, by and to whomever, including, but not limited to, correspondence, text messages, chat 

messages, emails, letters, and any other oral or written conversations, dialogues, discussions, 

interviews, or consultations, between or among two or more persons. 

5. “Document” means all documents or electronically stored information discoverable 

under N.D.R.Civ.P. 34 - including writings, drawings, graphs, charts, photographs, sound 

recordings, images, and other data or data compilations - stored in any medium from which 

information can be obtained either directly or, if necessary, after translation by you into a 

reasonably usable form. Documents and electronically stored information encompasses and 

includes all file formats in which electronically stored information is or can be stored or saved, 

and always includes the native file format if one exists. 

6.  “ESI” or “electronically stored information” means all electronically stored 

information discoverable under N.D.R.Civ.P. 34 - including writings, databases, shapefiles, 
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electronic or computer files, graphs, charts, photographs, sound recordings, images, and other data 

or data compilations - stored in any medium from which information can be obtained either directly 

or, if necessary, after translation by you into a reasonably usable form. ESI encompasses and 

includes all file formats in which electronically stored information is or can be stored or saved, 

and always includes the native file format if one exists. 

7. “Identification,” “identify,” or “identity,” when used in reference to (a) a natural 

person, requires you to state his or her full name and residential and business addresses; (b) a 

corporation, requires you to state its full corporate name and any names under which it does 

business, its state of incorporation, the address of its principal place of business, and the addresses 

of all of its offices in the State of North Dakota; (c) a business, requires you to state the full name 

or style under which the business is conducted, its business address or addresses, the types of 

businesses in which it is engaged, the geographic area in which it conducts those businesses, and 

the identity of the person or persons who own, operate, and control the business; (d) a document, 

requires you to state the number of pages and the nature of the document (e.g., letter or 

memorandum), and if not apparent on the face of the document or ESI, its title, its date, the name 

or names of its authors and recipients, and its present location and custodian; (e) a communication, 

requires you, if any part of the communication was written, to identify the document or documents 

which refer to or evidence the communication, and, to the extent that the communication was non-

written, to identify the persons participating in the communication and to state the date, manner, 

place, and substance of the communication. 

8. “Person” means any individual acting in any capacity as well as any entity or 

organization, including divisions, departments, and other units of the organization, and shall 

include such organizations as public or private corporations, partnerships, joint ventures, voluntary 
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or unincorporated associations, sole proprietorships, trusts, estates, governmental agencies, 

commissions, bureaus, or departments. 

9. “Representative” means any agent, employee, servant, officer, director, attorney, 

or other person acting or purporting to act on behalf of the person in question. 

10. “Summit’s applications” means all of Summit’s applications and documents and 

other materials in support in NDIC Case Nos. 30869, 30870, 30871, 30872; 30873, 30874, 30875, 

30876; 30877, 30878, 30879, 30880. 

11. “You,” “your,” or “yourself” refer to “SCS” or “Summit”, and its authorized agents. 

 
INTERROGATORIES 

 
INTERROGATORY NO. 1: For any installed CO2 pressure relief devices or CO2 

vent systems or other mechanical devices designed for relieving pressure from a pipe, at any of 

the surface facilities constructed for purposes of Summit’s applications, please provide the 

following: 

a. Rated capacity of each device or system; 

b. Quantity of each device or system; 

c. Discharge pipe size(s); 

d. Discharge pipe outlet(s) direction (vertical or horizontal); and 

e. If horizontal, state direction of discharge. 

 
REQUESTS FOR PRODUCTION 

 
 

REQUEST FOR PRODUCTION NO. 1: Please produce any above-ground vapor 

dispersion modeling results such as from any engineered pressure relief systems, including all data 

and input files and load files. Without limiting the generality of the forgoing, specifically provide 
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all data inputs for the following: weather conditions modeled, topography assumptions modeled, 

flow rate of CO2 over time, total quantity of CO2 released and total time of release modeled, and 

predicted CO2 concentrations at any public receptors such as roads, buildings, and dwellings. 

 

Dated this 10th day of May, 2024 BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 

 Derrick Braaten (ND #06394) 
derrick@braatenlawfirm.com  
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
 
Attorneys for the Swenson Living Trust 
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NORTH DAKOTA 
 

OIL AND GAS DIVISION 
 
 
 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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INTERVENORS’ LANDOWNERS’ AMENDED INTERROGATORIES AND 

REQUEST FOR PRODUCTION OF DOCUMENTS TO APPLICANTS (SET 1) 
 

 
PLEASE TAKE NOTICE, that Intervenors Landowners, The Swenson Living Trust, 

Michael Bauman, Glenn and Lisa Gerving, Michael and Bonnie Haupt, John Jochim, Kevin and 

Kimberly Kraft, Charmayne Liebelt, Kirk and Linda Maize and Allen Maize, Paul and Christy 

Metz, JoLene M. Rust, and Gary and Cassie Smith, (“Landowners”), hereby require Applicants, 

Summit Carbon Storage #1, LLC, Summit Carbon Storage #2 , and Summit Carbon Storage #3, 

LLC (“SCS” or “Summit”), to answer the following interrogatories, signed and under oath, and 

produce and permit Landowners to inspect and copy documents responsive to the document 

requests contained herein in accordance with Rules 33 and 34 of the North Dakota Rules of Civil 

Procedure. Your answers must be in writing and signed by someone authorized to sign on behalf 

of, and whose signature binds, Summit. Documents should be made available at the office of 

Braaten Law Firm, 109 N. 4th St., Suite 100, Bismarck, North Dakota, or copies of said documents 

may be forwarded to Landowners attorneys (in native, electronic format). A copy of the answers 

and responses, together with your objections, if any, must be served within thirty (30) days from 

the date of service, or within such other time as the court may allow, or parties agree. 

INSTRUCTIONS 

1. These interrogatories and requests for production are deemed to be continuing in 

nature and should you, your counsel, or anyone representing your interest become aware of or 

acquire any additional knowledge or documents which affect the accuracy or completeness of any 

answers herein, or which relate to the matters into which these requests for production inquire, it 

is hereby demanded that such knowledge and documents be immediately transferred to the 
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undersigned attorney by way of supplemental answers and responses to the full extent required by 

Rule 26(e), N.D.R.Civ.P. 

2. In answering these interrogatories and requests for production, you are required to 

furnish all information and responsive documents in the possession of you, your attorney, 

accountants, advisors, or other persons directly employed by you. 

3. Your attention is directed to Rule 34 of the North Dakota Rules of Civil Procedure, 

which provides that any party who produces documents for inspection “must produce documents 

as they are kept in the usual course of business or must organize and label them to correspond to 

the categories in the request.”  If the requested documents are stored only on software or otherwise 

are “computer based information,” regardless of whether you produce as kept in the usual course 

of business or by category, you are directed to produce the raw data along with codes and programs 

necessary for translating it into usable form, or produce the information in a finished, usable form. 

In either case, all necessary glossaries, keys, indices, metadata, and software necessary for 

interpretation of the material should be produced  unless software is proprietary in nature, in which 

case native format should be produced with an indication of the software types required to view 

and process the data.    

4. Produce electronic records in their native format. Without limiting the 

generality of the foregoing, Word documents should be produced in .docx or .doc format, emails 

should be produced in Outlook or .eml format, ArcGIS shapefiles should be produced in .shp, .shx 

and .dbf formats (and when available .prj, .xml, .sbn, and .sbx), and Excel spreadsheets should be 

produced in .xlsx, .xls, or .csv format. To the maximum extent feasible, file structures should be 

maintained, especially when a data or document database is linked to an ArcGIS map, website, or 

other such file. 
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5. In responding to the requests for production, for each document or any portion 

thereof which you have withheld based on privilege, describe the factual basis for your claim of 

privilege in sufficient detail to permit adjudication of the validity of that claim, including the 

following: 

a. A brief description of the type of document or communication; 

b. The date of the document or communication; 

c. The name, title and job description of the transmitter of the document or 
communication; 

d. The name, title, and job description of the person to whom the document or 
communication was addressed; 

e. The name, title, and job description of each person who has received or had 
access to the document or communication; 

f. A brief description of the subject matter of the document or communication; 
and 

g. The nature of the privilege claim. 

6. In responding to the Requests for Production, for each document or any portion 

thereof which has been lost, discarded or destroyed, identify such document as completely as 

possible, providing as much of the following information as possible: 

a. The type of document; 

b. Its date; 

c. The date or approximate date it was lost, discarded, or destroyed; 

d. The reason(s) for disposing of the document (if discarded or destroyed); 

e. The identity of all person(s) authorizing or having knowledge of the 
circumstances surrounding the disposal of the document; 

f. The identity of the person(s) who lost, discarded or destroyed the document; 
and 

g. The identity of all persons having knowledge of the contents thereof. 
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7. Each interrogatory and request for production (as well as these instructions) may 

contain one or more terms that are defined below. You should construe each defined term 

according to the meaning of that word as set forth below. All other words should be construed 

consistent with customary usage given the context in which the words appear such that, in each 

instance, you should construe any word to bring that word within the scope of the discovery request 

in which it appears. Consistent with the above, the singular usage of a word shall be considered to 

include within its meaning the plural, and vice versa; the conjunctive shall be considered to include 

within its meaning the disjunctive, and vice versa; and the feminine shall be considered to include 

within its meaning the masculine, and vice versa. 

DEFINITIONS 

As used in these Interrogatories and Request for Production of Documents, the following 

terms shall have the meanings and definitions as indicated: 

1. “SCS” or “Summit” means the applicants in NDIC Case Nos. 30869, 30870, 30871, 

30872 (for “Summit Carbon Storage #1, LLC,”); 30873, 30874, 30875, 30876 (for “Summit 

Carbon Storage #2,”) and 30877, 30878, 30879, 30880 (for “Summit Carbon Storage #3, LLC,”) 

and each of those entities’ authorized agents. 

2. “Landowner” means The Swenson Living Trust, Michael Bauman, Glenn and Lisa 

Gerving, Michael and Bonnie Haupt, John Jochim, Kevin and Kimberly Kraft, Charmayne 

Liebelt, Kirk and Linda Maize and Allen Maize, Paul and Christy Metz, JoLene M. Rust, and 

Gary and Cassie Smith. 

3. “Storage Reservoir” means the reservoir and formation into which Summit intends 

to inject CO2 within the Areas of Review as well as the confining layers, as defined and depicted 

by Summit’s applications herein (see e.g. Figure 1-1, NDIC Case No. 30869) including but not 
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limited to the Storage Reservoir as defined by Section 1.15 of the Storage Agreement included 

with Summit’s applications in NDIC Case No. 30869, and includes the confining layers/zones, to 

wit: 

the Pore Space and confining subsurface strata underlying the Facility Area 
described as the Opeche/Spearfish (Upper Confining Zone), Broom Creek 
(Injection Zone), and Amsden (Lower Confining Zone) Formation(s) and which are 
defined as identified by the well logging suite performed at one stratigraphic well, 
the Milton Flemmer 1 well (NDIC File No. 38594) located in the NW¼ of the NE¼, 
Section 35, Township 141 North, Range 88 West, Mercer County, North Dakota. 
The Storage Reservoir is defined as the stratigraphic interval from below the top of 
the Opeche/Spearfish Formation found at a depth of 5,587 feet below the Kelly 
Bushing, to above the base of the Amsden Formation, found at a depth of 6,421 feet 
below the Kelly Bushing, as identified by the Array Induction Gamma log run in 
the Milton Flemmer 1 well. The logging suite included triple combo (gamma ray 
[GR], density porosity, and resistivity), caliper, spectral GR, combinable magnetic 
resonance (CMR), elemental capture spectroscopy (ESC), dipole sonic including 
four-arm caliper and inclinometer, and an image log. Further, the acquired logs 
were used to pick formation top depths and interpret lithology, petrophysical 
properties, and time-to-depth shifting of seismic data obtained from three 3D 
seismic surveys and one 5-mile long 2D seismic line covering an area totaling 208 
miles in and around the Milton Flemmer 1 stratigraphic well. Formation top depths 
were picked from the top of the Pierre Formation to the base of the Amsden 
Formation. The average depth of the top of the Opeche/Spearfish Formation (Upper 
Confining Zone) across the storage facility area is 5,464 total vertical depth (TVD). 
The average depth of the base of the Amsden Formation (Lower Confining Summit 
Carbon Storage #1, LLC – Broom Creek 5 Zone) across the storage facility area is 
6,270 feet TVD. The average thickness of the Storage Reservoir across the storage 
facility area is 806 feet. 

 
4. “Communication” means any oral or written utterance, notation, or statement of 

any nature, by and to whomever, including, but not limited to, correspondence, text messages, chat 

messages, emails, letters, and any other oral or written conversations, dialogues, discussions, 

interviews, or consultations, between or among two or more persons. 

5. “Document” means all documents or electronically stored information discoverable 

under N.D.R.Civ.P. 34 - including writings, drawings, graphs, charts, photographs, sound 

recordings, images, and other data or data compilations - stored in any medium from which 
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information can be obtained either directly or, if necessary, after translation by you into a 

reasonably usable form. Documents and electronically stored information encompasses and 

includes all file formats in which electronically stored information is or can be stored or saved, 

and always includes the native file format if one exists. 

6.  “ESI” or “electronically stored information” means all electronically stored 

information discoverable under N.D.R.Civ.P. 34 - including writings, databases, shapefiles, 

electronic or computer files, graphs, charts, photographs, sound recordings, images, and other data 

or data compilations - stored in any medium from which information can be obtained either directly 

or, if necessary, after translation by you into a reasonably usable form. ESI encompasses and 

includes all file formats in which electronically stored information is or can be stored or saved, 

and always includes the native file format if one exists. 

7. “Identification,” “identify,” or “identity,” when used in reference to (a) a natural 

person, requires you to state his or her full name and residential and business addresses; (b) a 

corporation, requires you to state its full corporate name and any names under which it does 

business, its state of incorporation, the address of its principal place of business, and the addresses 

of all of its offices in the State of North Dakota; (c) a business, requires you to state the full name 

or style under which the business is conducted, its business address or addresses, the types of 

businesses in which it is engaged, the geographic area in which it conducts those businesses, and 

the identity of the person or persons who own, operate, and control the business; (d) a document, 

requires you to state the number of pages and the nature of the document (e.g., letter or 

memorandum), and if not apparent on the face of the document or ESI, its title, its date, the name 

or names of its authors and recipients, and its present location and custodian; (e) a communication, 

requires you, if any part of the communication was written, to identify the document or documents 
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which refer to or evidence the communication, and, to the extent that the communication was non-

written, to identify the persons participating in the communication and to state the date, manner, 

place, and substance of the communication. 

8. “Person” means any individual acting in any capacity as well as any entity or 

organization, including divisions, departments, and other units of the organization, and shall 

include such organizations as public or private corporations, partnerships, joint ventures, voluntary 

or unincorporated associations, sole proprietorships, trusts, estates, governmental agencies, 

commissions, bureaus, or departments. 

9. “Representative” means any agent, employee, servant, officer, director, attorney, 

or other person acting or purporting to act on behalf of the person in question. 

10. “You,” “your,” or “yourself” refer to “SCS” or “Summit”, each of its agents, 

representatives, and attorneys, and each person acting or purporting to act on its behalf. 

 
INTERROGATORIES 

 
INTERROGATORY NO. 1: Identify the petroleum engineers or reservoir 

engineers who made any material contribution to Summit’s applications or the materials provided 

in support of Summit’s applications in NDIC Case Nos. 30869-30880. 

INTERROGATORY NO. 2: Identify the geologists who made any material 

contribution to Summit’s applications or the materials provided in support of Summit’s 

applications in NDIC Case Nos. 30869-30880. 

INTERROGATORY NO. 3: List any other individuals not listed in Interrogatories 

1 and 2 who made any material contribution to Summit’s applications or the materials provided in 

support of Summit’s applications in NDIC Case Nos. 30869-30880.Identify each and every person 

whom you expect to call or may call as a witness at trial. 
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INTERROGATORY NO. 4: Identify all witnesses Summit plans to testify in 

support of Summit’s applications in NDIC Case Nos. 30869-30880. 

INTERROGATORY NO. 5: Identify all exhibits Summit plans to offer in support 

of Summit’s applications in NDIC Case Nos. 30869-30880. 

REQUESTS FOR PRODUCTION 
 

REQUEST NO. 1: Please produce the underlying data and electronic files necessary to 

run the model used to create the images of the pressure differentials contained in Figures 3-14(a-

d) in Summit’s application in NDIC Case No. 30869. 

REQUEST NO. 2: Please produce all the input files, field and analytical data , and the model 

geochemical database used to evaluate the CO2 effects on the upper and lower confining layers, including 

but not limited to all inputs and data files used to run the United States Geological Survey’s Phreeqc 

geochemical model. 

REQUEST NO. 3: Please produce all the input files, field and analytical data , and the model 

geochemical database used to run Computer Modelling Group Ltd.’s GEM model and software or any 

similar model or software used for the same purposes. 

REQUEST NO. 4: Please produce all the input files, field and analytical data , and the model 

geochemical database used to run any modelling or analysis of critical threshold pressures or areal extent 

of review or impact and pressure buildup, or which was used to do any kind of analysis related to EPA 

Method 1 or EPA Method 2 or Analytical Solution for Leakage in Multilayered Aquifers – ASLMA, or any 

risk-based area-of-review analysis. 

REQUEST NO. 5: Please produce the following data and files as referenced by Summit 

in its application in NDIC Case No. 30873: Geophysical Logs that penetrate injection and 

confining zones, Seismic survey data and core sample measurements, Acoustic impedance, total 
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porosity, effective porosity, permeability, facies, and SLB’s Petrel was used to interpolate 

structural surfaces for zones. 

REQUEST NO. 6: Please produce all the input files, field and analytical data, and the model 

geochemical database used to evaluate the CO2 effects on the upper and lower confining layers, including 

but not limited to all inputs and data files used to run Computer Modelling Group Ltd.’s GEM model and 

software or any similar model or software used for the same purposes. 

REQUEST NO. 7: Please produce all data from any parameter referenced or described 

in Table 2-1: Model Parameters for Multiphase Fluid Modeling of Geologic Sequestration as that 

table appears in EPA Guidance - AOR Evaluation and Corrective Action Guidance (Guidance 

page 11) as found here: AOR Evaluation and Corrective Action Guidance - 

https://www.epa.gov/sites/default/files/2015-07/documents/epa816r13005.pdf. 

REQUEST NO. 8: Please produce all electronic files and data provided to the North 

Dakota Industrial Commission or its Department of Mineral Resources or Oil and Gas Division in 

association with or related to the applications in NDIC Case Nos. 30869-30880. 

REQUEST NO. 9: Please produce all 3D numerical reservoir simulation model data 

decks, output files and graphing files of the Storage Reservoir in original electronic format. 

Without limiting the foregoing, such files may commonly be stored in Slumberger Eclipse format, 

CMG (Canadian Modeling Group) Imex format, or other similar format. The purpose of this 

request is to obtain the simulation model of the proposed storage facilities and associated reservoir, 

along with input and output files in Summit’s possession for this simulation model.  

REQUEST NO. 10: Please produce structure maps of the injection zone top, structure 

maps for major sub zones, and/or structure maps of confining zones for the Storage Reservoir and 

the confining zones as defined therein. Such maps include those created based upon formation tops 
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from well logs, 3D seismic reflectors, and interpretation of geologic deposition environment to 

give a representation of the elevation change across the target reservoir. 

REQUEST NO. 11: Please produce all gross and net thickness isopach maps for the 

Storage Reservoir. 

REQUEST NO. 12: Please produce pore volume (PV) maps and hydrocarbon pore 

volume (HCPV) maps of the Storage Reservoir, regardless of when compiled and regardless of 

whether created by Summit. 

REQUEST NO. 13: Please produce all well logs (raw data plus processed and interpreted 

copies) from anywhere in or near the Storage Reservoir. Specially please produce the well logs in 

.las or other digital format, including any and all well logs utilized by Summit in developing its 

applications herein. 

REQUEST NO. 14: Please produce any databases, spreadsheets, or other documents 

containing porosity, permeability, saturation, and other rock properties such as (minerology, 

geomechanical properties etc) for the Storage Reservoir in original electronic format and, if 

available, in Excel spreadsheet format. 

REQUEST NO. 15: Please produce water chemistry and any other liquid or solid 

sampling data for water or other substances in the Storage Reservoir. Please include any gas 

solubility testing that was performed on the water samples for CO2 or injected gas stream. 

REQUEST NO. 16: Please produce all spreadsheets, databases, and other documents or 

compilations containing reservoir pressure data for the Storage Reservoir, including but not limited 

to all bottom hole pressure data, surface pressure data, and fluid level measurements. If a 

spreadsheet is not available, then please produce all Documents containing this information. 
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REQUEST NO. 17: Please produce all relative permeability data for the Storage 

Reservoir, including core test information. If multiple cores have been tested, please produce all 

test data. 

REQUEST NO. 18: Please produce all capillary pressure data for all cores tested in the 

Storage Reservoir. 

REQUEST NO. 19: Please produce all routine core analysis data for the Storage 

Reservoir. 

REQUEST NO. 20: Please produce all spreadsheets of reservoir temperature data in the 

Storage Reservoir, including spreadsheets indexing reservoir temperature data to well name and 

API number. If this information is not available in spreadsheet format, then please produce all 

Documents containing this information. 

REQUEST NO. 21: Please produce all written interpretations of micro-seismic data 

obtained from the Storage Reservoir.  

 

Dated this 31st day of May, 2024. BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 

 Derrick Braaten (ND #06394) 
derrick@braatenlawfirm.com  
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
Fax:  701-221-5842 
 
Attorneys for the Swenson Living Trust, 
Bauman, Gerving, Haupt, Jochim, 
Kraft, Liebelt, Maize, Metz, Rust, and 
Smith 
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NORTH DAKOTA 
 

OIL AND GAS DIVISION 
 
 
 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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INTERVENORS’ LANDOWNERS’ AMENDED INTERROGATORIES AND 

REQUEST FOR PRODUCTION OF DOCUMENTS TO APPLICANTS (SET 2) 
 

 
PLEASE TAKE NOTICE, that Intervenors Landowners, The Swenson Living Trust, 

Michael Bauman, Glenn and Lisa Gerving, Michael and Bonnie Haupt, John Jochim, Kevin and 

Kimberly Kraft, Charmayne Liebelt, Kirk and Linda Maize and Allen Maize, Paul and Christy 

Metz, JoLene M. Rust, and Gary and Cassie Smith, (“Landowners”), hereby require Applicants, 

Summit Carbon Storage #1, LLC, Summit Carbon Storage #2 , and Summit Carbon Storage #3, 

LLC (“SCS” or “Summit”), to answer the following interrogatories, signed and under oath, and 

produce and permit Landowners to inspect and copy documents responsive to the document 

requests contained herein in accordance with Rules 33 and 34 of the North Dakota Rules of Civil 

Procedure. Your answers must be in writing and signed by someone authorized to sign on behalf 

of, and whose signature binds, Summit. Documents should be made available at the office of 

Braaten Law Firm, 109 N. 4th St., Suite 100, Bismarck, North Dakota, or copies of said documents 

may be forwarded to Landowners attorneys (in native, electronic format). A copy of the answers 

and responses, together with your objections, if any, must be served within thirty (30) days from 

the date of service, or within such other time as the Commission may allow, or parties agree. 

INSTRUCTIONS 

1. These interrogatories and requests for production are deemed to be continuing in 

nature and should you, your counsel, or anyone representing your interest become aware of or 

acquire any additional knowledge or documents which affect the accuracy or completeness of any 

answers herein, or which relate to the matters into which these requests for production inquire, it 

is hereby demanded that such knowledge and documents be immediately transferred to the 
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undersigned attorney by way of supplemental answers and responses to the full extent required by 

Rule 26(e), N.D.R.Civ.P. 

2. In answering these interrogatories and requests for production, you are required to 

furnish all information and responsive documents in the possession of you, your attorney, 

accountants, advisors, or other persons directly employed by you. 

3. Your attention is directed to Rule 34 of the North Dakota Rules of Civil Procedure, 

which provides that any party who produces documents for inspection “must produce documents 

as they are kept in the usual course of business or must organize and label them to correspond to 

the categories in the request.”  If the requested documents are stored only on software or otherwise 

are “computer based information,” regardless of whether you produce as kept in the usual course 

of business or by category, you are directed to produce the raw data along with codes and programs 

necessary for translating it into usable form, or produce the information in a finished, usable form. 

In either case, all necessary glossaries, keys, indices, metadata, and software necessary for 

interpretation of the material should be produced  unless software is proprietary in nature, in which 

case native format should be produced with an indication of the software types required to view 

and process the data.    

4. Produce electronic records in their native format. Without limiting the 

generality of the foregoing, Word documents should be produced in .docx or .doc format, emails 

should be produced in .msg (Outlook) or .eml format, ArcGIS shapefiles should be produced in 

.shp, .shx and .dbf formats (and when available .prj, .xml, .sbn, and .sbx), and Excel spreadsheets 

should be produced in .xlsx, .xls, or .csv format. To the maximum extent feasible, file structures 

should be maintained, especially when a data or document database is linked to an ArcGIS map, 

website, or other such file. 
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5. In responding to the requests for production, for each document or any portion 

thereof which you have withheld based on privilege, describe the factual basis for your claim of 

privilege in sufficient detail to permit adjudication of the validity of that claim, including the 

following: 

a. A brief description of the type of document or communication; 

b. The date of the document or communication; 

c. The name, title and job description of the transmitter of the document or 
communication; 

d. The name, title, and job description of the person to whom the document or 
communication was addressed; 

e. The name, title, and job description of each person who has received or had 
access to the document or communication; 

f. A brief description of the subject matter of the document or communication; 
and 

g. The nature of the privilege claim. 

6. In responding to the Requests for Production, for each document or any portion 

thereof which has been lost, discarded or destroyed, identify such document as completely as 

possible, providing as much of the following information as possible: 

a. The type of document; 

b. Its date; 

c. The date or approximate date it was lost, discarded, or destroyed; 

d. The reason(s) for disposing of the document (if discarded or destroyed); 

e. The identity of all person(s) authorizing or having knowledge of the 
circumstances surrounding the disposal of the document; 

f. The identity of the person(s) who lost, discarded or destroyed the document; 
and 

g. The identity of all persons having knowledge of the contents thereof. 
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7. Each interrogatory and request for production (as well as these instructions) may 

contain one or more terms that are defined below. You should construe each defined term 

according to the meaning of that word as set forth below. All other words should be construed 

consistent with customary usage given the context in which the words appear such that, in each 

instance, you should construe any word to bring that word within the scope of the discovery request 

in which it appears. Consistent with the above, the singular usage of a word shall be considered to 

include within its meaning the plural, and vice versa; the conjunctive shall be considered to include 

within its meaning the disjunctive, and vice versa; and the feminine shall be considered to include 

within its meaning the masculine, and vice versa. 

DEFINITIONS 

As used in these Interrogatories and Request for Production of Documents, the following 

terms shall have the meanings and definitions as indicated: 

1. “SCS” or “Summit” means the applicants in NDIC Case Nos. 30869, 30870, 30871, 

30872 (for “Summit Carbon Storage #1, LLC,”); 30873, 30874, 30875, 30876 (for “Summit 

Carbon Storage #2,”) and 30877, 30878, 30879, 30880 (for “Summit Carbon Storage #3, LLC,”) 

and each of those entities’ authorized agents. 

2. “Landowner” means The Swenson Living Trust, Michael Bauman, Glenn and Lisa 

Gerving, Michael and Bonnie Haupt, John Jochim, Kevin and Kimberly Kraft, Charmayne 

Liebelt, Kirk and Linda Maize and Allen Maize, Paul and Christy Metz, JoLene M. Rust, and 

Gary and Cassie Smith. 

3. “Storage Reservoir” means the reservoir and formation into which Summit intends 

to inject CO2 and the confining zones within the Areas of Review as defined and depicted by 

Summit’s applications herein (see e.g. Figure 1-1, NDIC Case No. 30869) including but not limited 
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to the Storage Reservoir as defined by Section 1.15 of the Storage Agreement included with 

Summit’s applications in NDIC Case No. 30869, to wit: 

the Pore Space and confining subsurface strata underlying the Facility Area 
described as the Opeche/Spearfish (Upper Confining Zone), Broom Creek 
(Injection Zone), and Amsden (Lower Confining Zone) Formation(s) and which are 
defined as identified by the well logging suite performed at one stratigraphic well, 
the Milton Flemmer 1 well (NDIC File No. 38594) located in the NW¼ of the NE¼, 
Section 35, Township 141 North, Range 88 West, Mercer County, North Dakota. 
The Storage Reservoir is defined as the stratigraphic interval from below the top of 
the Opeche/Spearfish Formation found at a depth of 5,587 feet below the Kelly 
Bushing, to above the base of the Amsden Formation, found at a depth of 6,421 feet 
below the Kelly Bushing, as identified by the Array Induction Gamma log run in 
the Milton Flemmer 1 well. The logging suite included triple combo (gamma ray 
[GR], density porosity, and resistivity), caliper, spectral GR, combinable magnetic 
resonance (CMR), elemental capture spectroscopy (ESC), dipole sonic including 
four-arm caliper and inclinometer, and an image log. Further, the acquired logs 
were used to pick formation top depths and interpret lithology, petrophysical 
properties, and time-to-depth shifting of seismic data obtained from three 3D 
seismic surveys and one 5-mile long 2D seismic line covering an area totaling 208 
miles in and around the Milton Flemmer 1 stratigraphic well. Formation top depths 
were picked from the top of the Pierre Formation to the base of the Amsden 
Formation. The average depth of the top of the Opeche/Spearfish Formation (Upper 
Confining Zone) across the storage facility area is 5,464 total vertical depth (TVD). 
The average depth of the base of the Amsden Formation (Lower Confining Summit 
Carbon Storage #1, LLC – Broom Creek 5 Zone) across the storage facility area is 
6,270 feet TVD. The average thickness of the Storage Reservoir across the storage 
facility area is 806 feet. 

 
4. “Communication” means any oral or written utterance, notation, or statement of 

any nature, by and to whomever, including, but not limited to, correspondence, text messages, chat 

messages, emails, letters, and any other oral or written conversations, dialogues, discussions, 

interviews, or consultations, between or among two or more persons. 

5. “Document” means all documents or electronically stored information discoverable 

under N.D.R.Civ.P. 34 - including writings, drawings, graphs, charts, photographs, sound 

recordings, images, and other data or data compilations - stored in any medium from which 

information can be obtained either directly or, if necessary, after translation by you into a 
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reasonably usable form. Documents and electronically stored information encompasses and 

includes all file formats in which electronically stored information is or can be stored or saved, 

and always includes the native file format if one exists. 

6.  “ESI” or “electronically stored information” means all electronically stored 

information discoverable under N.D.R.Civ.P. 34 - including writings, databases, shapefiles, 

electronic or computer files, graphs, charts, photographs, sound recordings, images, and other data 

or data compilations - stored in any medium from which information can be obtained either directly 

or, if necessary, after translation by you into a reasonably usable form. ESI encompasses and 

includes all file formats in which electronically stored information is or can be stored or saved, 

and always includes the native file format if one exists. 

7. “Identification,” “identify,” or “identity,” when used in reference to (a) a natural 

person, requires you to state his or her full name and residential and business addresses; (b) a 

corporation, requires you to state its full corporate name and any names under which it does 

business, its state of incorporation, the address of its principal place of business, and the addresses 

of all of its offices in the State of North Dakota; (c) a business, requires you to state the full name 

or style under which the business is conducted, its business address or addresses, the types of 

businesses in which it is engaged, the geographic area in which it conducts those businesses, and 

the identity of the person or persons who own, operate, and control the business; (d) a document, 

requires you to state the number of pages and the nature of the document (e.g., letter or 

memorandum), and if not apparent on the face of the document or ESI, its title, its date, the name 

or names of its authors and recipients, and its present location and custodian; (e) a communication, 

requires you, if any part of the communication was written, to identify the document or documents 

which refer to or evidence the communication, and, to the extent that the communication was non-
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written, to identify the persons participating in the communication and to state the date, manner, 

place, and substance of the communication. 

8. “Person” means any individual acting in any capacity as well as any entity or 

organization, including divisions, departments, and other units of the organization, and shall 

include such organizations as public or private corporations, partnerships, joint ventures, voluntary 

or unincorporated associations, sole proprietorships, trusts, estates, governmental agencies, 

commissions, bureaus, or departments. 

9. “Representative” means any agent, employee, servant, officer, director, attorney, 

or other person acting or purporting to act on behalf of the person in question. 

10. “Summit’s applications” means all of Summit’s applications and documents and 

other materials in support in NDIC Case Nos. 30869, 30870, 30871, 30872; 30873, 30874, 30875, 

30876; 30877, 30878, 30879, 30880. 

11. “You,” “your,” or “yourself” refer to “SCS” or “Summit”, and its authorized agents. 

 
INTERROGATORIES 

 
INTERROGATORY NO. 1: Identify all software programs necessary to open or 

run or execute any electronic files that are themselves responsive to or which contain data and 

information responsive to any of Landowners written interrogatories or requests for production of 

documents. Please exclude from your answer any software programs needed to open files with the 

following extensions: .doc, .docx, .pdf, .xlsx, .csv, .eml, .msg, as well as common audio-visual file 

types that can be opened with freely-available software such as .jpg/.jpeg, .tiff, and .mp4 files. 

INTERROGATORY NO. 2: State whether Summit possesses documents related 

to any exchange of valuable consideration (including but not limited to monetary compensation 

even if nominal) for the right to use or damage the pore space of a property. 
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INTERROGATORY NO. 3: Describe how Summit determined the amounts it 

paid to property owners for use of or damage to their pore space for its activities related to 

Summit’s applications. 

INTERROGATORY NO. 4: State the amounts that Summit has paid to property 

owners for use of or damage to pore space for injections of CO2. 

INTERROGATORY NO. 5: State how Summit determines if a property owner 

has been “equitably compensated” as that phrase is used in N.D.C.C. § 38-22-08(14), and what 

criteria it uses to make this determination. 

INTERROGATORY NO. 6: Identify the factual basis in Summit’s applications or 

the materials submitted in support of Summit’s applications that might support or that Summit will 

use to support a finding that property owners have been “equitably compensated” as that phrase is 

used in N.D.C.C. § 38-22-08(14). 

INTERROGATORY NO. 7: Identify the factual basis in any documents or 

information sources other than Summit’s applications that might support or that Summit will use 

to support a finding that property owners have been “equitably compensated” as that phrase is used 

in N.D.C.C. § 38-22-08(14). 

INTERROGATORY NO. 8: Identify the sections of Summit’s applications that 

support a finding that “[t]hat the proposed storage facility will not adversely affect surface waters 

or formations containing fresh water” as is stated at N.D.C.C. § 38-22-08(7). If Summit claims 

that any documents or information outside of Summit’s applications support such a finding, 

identify those documents and information. 
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INTERROGATORY NO. 9: Identify the source of any carbon dioxide that will be 

injected pursuant to Summit’s applications that is created or produced or originates in North 

Dakota. 

REQUESTS FOR PRODUCTION 
 

REQUEST NO. 1: Please produce all agreements for use of or damage to the pore space 

of any property that are in your possession.  

REQUEST NO. 2: Without limiting the generality of Request No. 1, please produce all 

agreements that might support or that Summit will use to support a finding “[t]hat the storage 

operator has obtained the consent of persons who own at least sixty percent of the storage 

reservoir's pore space” as required by N.D.C.C. § 38-22-08(5). 

REQUEST NO. 3: Without limiting the generality of Request No. 1, produce all 

agreements that might support or that Summit will use to support a finding that “all nonconsenting 

pore space owners are or will be equitably compensated” as stated in N.D.C.C. § 38-22-08(14). 

REQUEST NO. 4: Please produce all documents containing data or information 

indicating or indicative of market values for any rights associated with the use of or damage to a 

property’s pore space. 

REQUEST NO. 5: Without limiting the generality of the foregoing requests, please 

produce all agreements for use of or damage to any surface estate necessary for Summit to 

complete construction of the facilities described in Summit’s applications, including but not 

limited to its injections wells (but for clarification not those agreements necessary for the interstate 

transmission line subject to siting proceedings before the ND Public Service Commission). 

REQUEST NO. 6: Please produce all correspondence related to Summit’s applications 

between Summit and the North Dakota Industrial Commission and its Department of Mineral 
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Resources and its Oil and Gas Division (collectively “NDIC”) and any authorized agents of the 

NDIC, and all correspondence between your authorized agents and the NDIC (including any 

individuals copied on or submitting Summit’s applications) related to Summit’s applications. 
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Dated this 31st day of May, 2024 BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 

 Derrick Braaten (ND #06394) 
derrick@braatenlawfirm.com  
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
 
Attorneys for the Swenson Living Trust, 
Bauman, Gerving, Haupt, Jochim, 
Kraft, Liebelt, Maize, Metz, Rust, and 
Smith 

 



North Dakota Industrial Commission 
Oil and Gas Division 

Case Nos. 30869-30880 

Exhibit F to Declaration of Derrick Braaten 
in Support of Motion to Compel 
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NORTH DAKOTA 
 

OIL AND GAS DIVISION 
 
 
 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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INTERVENOR LANDOWNERS’ AMENDED INTERROGATORIES AND REQUEST 

FOR PRODUCTION OF DOCUMENTS TO APPLICANTS (SET 3) 
 

 
PLEASE TAKE NOTICE, that Intervenors Landowners, The Swenson Living Trust, 

Michael Bauman, Glenn and Lisa Gerving, Michael and Bonnie Haupt, John Jochim, Kevin and 

Kimberly Kraft, Charmayne Liebelt, Kirk and Linda Maize and Allen Maize, Paul and Christy 

Metz, JoLene M. Rust, and Gary and Cassie Smith, (“Landowners”), hereby require Applicants, 

Summit Carbon Storage #1, LLC, Summit Carbon Storage #2 , and Summit Carbon Storage #3, 

LLC (“SCS” or “Summit”), to answer the following interrogatories, signed and under oath, and 

produce and permit Landowners to inspect and copy documents responsive to the document 

requests contained herein in accordance with Rules 33 and 34 of the North Dakota Rules of Civil 

Procedure. Your answers must be in writing and signed by someone authorized to sign on behalf 

of, and whose signature binds, Summit. Documents should be made available at the office of 

Braaten Law Firm, 109 N. 4th St., Suite 100, Bismarck, North Dakota, or copies of said documents 

may be forwarded to Landowners’ attorneys (in native, electronic format). A copy of the answers 

and responses, together with your objections, if any, must be served within thirty (30) days from 

the date of service, or within such other time as the Commission may allow, or parties agree. 

INSTRUCTIONS 

1. These interrogatories and requests for production are deemed to be continuing in 

nature and should you, your counsel, or anyone representing your interest become aware of or 

acquire any additional knowledge or documents which affect the accuracy or completeness of any 

answers herein, or which relate to the matters into which these requests for production inquire, it 

is hereby demanded that such knowledge and documents be immediately transferred to the 
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undersigned attorney by way of supplemental answers and responses to the full extent required by 

Rule 26(e), N.D.R.Civ.P. 

2. In answering these interrogatories and requests for production, you are required to 

furnish all information and responsive documents in the possession of you, your attorney, 

accountants, advisors, or other persons directly employed by you. 

3. Your attention is directed to Rule 34 of the North Dakota Rules of Civil Procedure, 

which provides that any party who produces documents for inspection “must produce documents 

as they are kept in the usual course of business or must organize and label them to correspond to 

the categories in the request.”  If the requested documents are stored only on software or otherwise 

are “computer based information,” regardless of whether you produce as kept in the usual course 

of business or by category, you are directed to produce the raw data along with codes and programs 

necessary for translating it into usable form, or produce the information in a finished, usable form. 

In either case, all necessary glossaries, keys, indices, metadata, and software necessary for 

interpretation of the material should be produced  unless software is proprietary in nature, in which 

case native format should be produced with an indication of the software types required to view 

and process the data.    

4. Produce electronic records in their native format. Without limiting the 

generality of the foregoing, Word documents should be produced in .docx or .doc format, emails 

should be produced in .msg (Outlook) or .eml format, ArcGIS shapefiles should be produced in 

.shp, .shx and .dbf formats (and when available .prj, .xml, .sbn, and .sbx), and Excel spreadsheets 

should be produced in .xlsx, .xls, or .csv format. To the maximum extent feasible, file structures 

should be maintained, especially when a data or document database is linked to an ArcGIS map, 

website, or other such file. 
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5. In responding to the requests for production, for each document or any portion 

thereof which you have withheld based on privilege, describe the factual basis for your claim of 

privilege in sufficient detail to permit adjudication of the validity of that claim, including the 

following: 

a. A brief description of the type of document or communication; 

b. The date of the document or communication; 

c. The name, title and job description of the transmitter of the document or 
communication; 

d. The name, title, and job description of the person to whom the document or 
communication was addressed; 

e. The name, title, and job description of each person who has received or had 
access to the document or communication; 

f. A brief description of the subject matter of the document or communication; 
and 

g. The nature of the privilege claim. 

6. In responding to the Requests for Production, for each document or any portion 

thereof which has been lost, discarded or destroyed, identify such document as completely as 

possible, providing as much of the following information as possible: 

a. The type of document; 

b. Its date; 

c. The date or approximate date it was lost, discarded, or destroyed; 

d. The reason(s) for disposing of the document (if discarded or destroyed); 

e. The identity of all person(s) authorizing or having knowledge of the 
circumstances surrounding the disposal of the document; 

f. The identity of the person(s) who lost, discarded or destroyed the document; 
and 

g. The identity of all persons having knowledge of the contents thereof. 
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7. Each interrogatory and request for production (as well as these instructions) may 

contain one or more terms that are defined below. You should construe each defined term 

according to the meaning of that word as set forth below. All other words should be construed 

consistent with customary usage given the context in which the words appear such that, in each 

instance, you should construe any word to bring that word within the scope of the discovery request 

in which it appears. Consistent with the above, the singular usage of a word shall be considered to 

include within its meaning the plural, and vice versa; the conjunctive shall be considered to include 

within its meaning the disjunctive, and vice versa; and the feminine shall be considered to include 

within its meaning the masculine, and vice versa. 

DEFINITIONS 

As used in these Interrogatories and Request for Production of Documents, the following 

terms shall have the meanings and definitions as indicated: 

1. “SCS” or “Summit” means the applicants in NDIC Case Nos. 30869, 30870, 30871, 

30872 (for “Summit Carbon Storage #1, LLC,”); 30873, 30874, 30875, 30876 (for “Summit 

Carbon Storage #2,”) and 30877, 30878, 30879, 30880 (for “Summit Carbon Storage #3, LLC,”) 

and each of those entities’ authorized agents. 

2. “Landowner” means The Swenson Living Trust, Michael Bauman, Glenn and Lisa 

Gerving, Michael and Bonnie Haupt, John Jochim, Kevin and Kimberly Kraft, Charmayne 

Liebelt, Kirk and Linda Maize and Allen Maize, Paul and Christy Metz, JoLene M. Rust, and 

Gary and Cassie Smith. 

3. “Storage Reservoir” means the reservoir and formation into which Summit intends 

to inject CO2 and the confining zones within the Areas of Review as defined and depicted by 

Summit’s applications herein (see e.g. Figure 1-1, NDIC Case No. 30869) including but not limited 
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to the Storage Reservoir as defined by Section 1.15 of the Storage Agreement included with 

Summit’s applications in NDIC Case No. 30869, to wit: 

the Pore Space and confining subsurface strata underlying the Facility Area 
described as the Opeche/Spearfish (Upper Confining Zone), Broom Creek 
(Injection Zone), and Amsden (Lower Confining Zone) Formation(s) and which are 
defined as identified by the well logging suite performed at one stratigraphic well, 
the Milton Flemmer 1 well (NDIC File No. 38594) located in the NW¼ of the NE¼, 
Section 35, Township 141 North, Range 88 West, Mercer County, North Dakota. 
The Storage Reservoir is defined as the stratigraphic interval from below the top of 
the Opeche/Spearfish Formation found at a depth of 5,587 feet below the Kelly 
Bushing, to above the base of the Amsden Formation, found at a depth of 6,421 feet 
below the Kelly Bushing, as identified by the Array Induction Gamma log run in 
the Milton Flemmer 1 well. The logging suite included triple combo (gamma ray 
[GR], density porosity, and resistivity), caliper, spectral GR, combinable magnetic 
resonance (CMR), elemental capture spectroscopy (ESC), dipole sonic including 
four-arm caliper and inclinometer, and an image log. Further, the acquired logs 
were used to pick formation top depths and interpret lithology, petrophysical 
properties, and time-to-depth shifting of seismic data obtained from three 3D 
seismic surveys and one 5-mile long 2D seismic line covering an area totaling 208 
miles in and around the Milton Flemmer 1 stratigraphic well. Formation top depths 
were picked from the top of the Pierre Formation to the base of the Amsden 
Formation. The average depth of the top of the Opeche/Spearfish Formation (Upper 
Confining Zone) across the storage facility area is 5,464 total vertical depth (TVD). 
The average depth of the base of the Amsden Formation (Lower Confining Summit 
Carbon Storage #1, LLC – Broom Creek 5 Zone) across the storage facility area is 
6,270 feet TVD. The average thickness of the Storage Reservoir across the storage 
facility area is 806 feet. 

 
4. “Communication” means any oral or written utterance, notation, or statement of 

any nature, by and to whomever, including, but not limited to, correspondence, text messages, chat 

messages, emails, letters, and any other oral or written conversations, dialogues, discussions, 

interviews, or consultations, between or among two or more persons. 

5. “Document” means all documents or electronically stored information discoverable 

under N.D.R.Civ.P. 34 - including writings, drawings, graphs, charts, photographs, sound 

recordings, images, and other data or data compilations - stored in any medium from which 

information can be obtained either directly or, if necessary, after translation by you into a 
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reasonably usable form. Documents and electronically stored information encompasses and 

includes all file formats in which electronically stored information is or can be stored or saved, 

and always includes the native file format if one exists. 

6.  “ESI” or “electronically stored information” means all electronically stored 

information discoverable under N.D.R.Civ.P. 34 - including writings, databases, shapefiles, 

electronic or computer files, graphs, charts, photographs, sound recordings, images, and other data 

or data compilations - stored in any medium from which information can be obtained either directly 

or, if necessary, after translation by you into a reasonably usable form. ESI encompasses and 

includes all file formats in which electronically stored information is or can be stored or saved, 

and always includes the native file format if one exists. 

7. “Identification,” “identify,” or “identity,” when used in reference to (a) a natural 

person, requires you to state his or her full name and residential and business addresses; (b) a 

corporation, requires you to state its full corporate name and any names under which it does 

business, its state of incorporation, the address of its principal place of business, and the addresses 

of all of its offices in the State of North Dakota; (c) a business, requires you to state the full name 

or style under which the business is conducted, its business address or addresses, the types of 

businesses in which it is engaged, the geographic area in which it conducts those businesses, and 

the identity of the person or persons who own, operate, and control the business; (d) a document, 

requires you to state the number of pages and the nature of the document (e.g., letter or 

memorandum), and if not apparent on the face of the document or ESI, its title, its date, the name 

or names of its authors and recipients, and its present location and custodian; (e) a communication, 

requires you, if any part of the communication was written, to identify the document or documents 

which refer to or evidence the communication, and, to the extent that the communication was non-
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written, to identify the persons participating in the communication and to state the date, manner, 

place, and substance of the communication. 

8. “Person” means any individual acting in any capacity as well as any entity or 

organization, including divisions, departments, and other units of the organization, and shall 

include such organizations as public or private corporations, partnerships, joint ventures, voluntary 

or unincorporated associations, sole proprietorships, trusts, estates, governmental agencies, 

commissions, bureaus, or departments. 

9. “Representative” means any agent, employee, servant, officer, director, attorney, 

or other person acting or purporting to act on behalf of the person in question. 

10. “Summit’s applications” means all of Summit’s applications and documents and 

other materials in support in NDIC Case Nos. 30869, 30870, 30871, 30872; 30873, 30874, 30875, 

30876; 30877, 30878, 30879, 30880. 

11. “You,” “your,” or “yourself” refer to “SCS” or “Summit”, and its authorized agents. 

 
INTERROGATORIES 

 
INTERROGATORY NO. 1: For any installed CO2 pressure relief devices or CO2 

vent systems or other mechanical devices designed for relieving pressure from a pipe, at any of 

the surface facilities constructed for purposes of Summit’s applications, please provide the 

following: 

a. Rated capacity of each device or system; 

b. Quantity of each device or system; 

c. Discharge pipe size(s); 

d. Discharge pipe outlet(s) direction (vertical or horizontal); and 

e. If horizontal, state direction of discharge. 
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REQUESTS FOR PRODUCTION 

 
 

REQUEST FOR PRODUCTION NO. 1: Please produce any above-ground vapor 

dispersion modeling results such as from any engineered pressure relief systems, including all data 

and input files and load files. Without limiting the generality of the forgoing, specifically provide 

all data inputs for the following: weather conditions modeled, topography assumptions modeled, 

flow rate of CO2 over time, total quantity of CO2 released and total time of release modeled, and 

predicted CO2 concentrations at any public receptors such as roads, buildings, and dwellings. 

 

Dated this 31st day of May, 2024 BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 

 Derrick Braaten (ND #06394) 
derrick@braatenlawfirm.com  
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
 
Attorneys for Intervenors the Swenson 
Living Trust, Bauman, Gerving, Haupt, 
Jochim, Kraft, Liebelt, Maize, Metz, 
Rust, and Smith 

 



North Dakota Industrial Commission 
Oil and Gas Division 

Case Nos. 30869-30880 

Exhibit G to Declaration of Derrick Braaten 
in Support of Motion to Compel 



























































North Dakota Industrial Commission 
Oil and Gas Division 

Case Nos. 30869-30880 

Exhibit H to Declaration of Derrick Braaten 
in Support of Motion to Compel 





































North Dakota Industrial Commission 
Oil and Gas Division 

Case Nos. 30869-30880 

Exhibit I to Declaration of Derrick Braaten 
in Support of Motion to Compel 

























North Dakota Industrial Commission 
Oil and Gas Division 

Case Nos. 30869-30880 

Exhibit J to Declaration of Derrick Braaten 
in Support of Motion to Compel 
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NORTH DAKOTA

OIL AND GAS DIVISION

In re application of Summit     : Case No(s). 30869 
Carbon Storage #1, LLC requesting :         30870
consideration for the geologic    :         30871 
storage of carbon dioxide in the  :         30872
Broom Creek Formation from the    :         30873 
Midwest Carbon Express Pipeline in:         30874
the storage facility located in   :         30875 
Sections 31, 32, 33, and 34,    :         30876
Township 142 North, Range 87 West,:         30877 
Sections 1, 11, 12, 13, 14, 15,   :         30878
22, 23, 24, 25, 26, 35, and 36,   :         30879 
Township 141 North, Range 88 West,:         30880
Sections 2, 3, 4, 5, 6, 7, 8, 9,  : 
10, 11, 14, 15, 16, 17, 18, 19,   :
20, 21, 22, 23, 25, 26, 27, 28,   : 
29, 30, 31, 32, 33, 34, and 35,   : 
Township 141 North, Range 87 West,: 
Sections 1, 2, 3, and 12, Township:
140 North, Range 88 West and    : 
Sections 4, 5, 6, and 7, Township : 
140 North, Range 87 West, Mercer, : 
Morton, and Oliver Counties, ND.  : 

In re application of Summit     :
Carbon Storage #1, LLC to       : 
consider the amalgamation of the  : 
storage reservoir pore space, in  : 
which the Commission may require  : 
that the pore space owned by    : 
nonconsenting owners be included  : 
in the geologic storage, as     : 
required to operate the Summit    : 
Carbon Storage #1, LLC storage    : 
facility located in Sections 31,  : 
32, 33, and 34, Township 142    : 
North, Range 87 West, Sections 1, : 
11, 12, 13, 14, 15, 22, 23, 24,   : 
25, 26, 35, and 36, Township 141  : 
North, Range 88 West, Sections 2, : 
3, 4, 5, 6, 7, 8, 9, 10, 11, 14,  : 
15, 16, 17, 18, 19, 20, 21, 22,   : 
23, 25, 26, 27, 28, 29, 30, 31,   : 
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32, 33, 34, and 35, Township 141  : 
North, Range 87 West, Sections 1, : 
2, 3, and 12, Township 140 North, : 
Range 88 West and Sections 4, 5,  : 
6, and 7, Township 140 North,   :
Range 87 West, Mercer, Morton,    :  
and Oliver Counties, ND, in the   : 
Broom Creek Formation.     : 

In re application of Summit     : 
Carbon Storage #1, LLC for an   : 
order of the Commission    : 
determining the amount of       : 
financial responsibility for the  : 
geologic storage of carbon dioxide: 
from the Midwest Carbon Express   : 
Pipeline in the storage facility  : 
located in Sections 31, 32, 33,   : 
and 34, Township 142 North, Range : 
87 West, Sections 1, 11, 12, 13,  : 
14, 15, 22, 23, 24, 25, 26, 35,   : 
and 36, Township 141 North, Range : 
88 West, Sections 2, 3, 4, 5, 6,  : 
7, 8, 9, 10, 11, 14, 15, 16, 17,  : 
18, 19, 20, 21, 22, 23, 25, 26,   : 
27, 28, 29, 30, 31, 32, 33, 34,   : 
and 35, Township 141 North, Range : 
87 West, Sections 1, 2, 3, and 12,: 
Township 140 North, Range 88 West : 
and Sections 4, 5, 6, and 7,    : 
Township 140 North, Range 87 West,: 
Mercer, Morton, and Oliver      : 
Counties, ND, in the Broom Creek  : 
Formation.    : 

In re motion to consider   : 
establishing the field and pool   : 
limits for lands located in     : 
Sections 31, 32, 33, and 34,    : 
Township 142 North, Range 87 West,: 
Sections 1, 11, 12, 13, 14, 15,   : 
22, 23, 24, 25, 26, 35, and 36,   : 
Township 141 North, Range 88 West,: 
Sections 2, 3, 4, 5, 6, 7, 8, 9,  : 
10, 11, 14, 15, 16, 17, 18, 19,   : 
20, 21, 22, 23, 25, 26, 27, 28,   : 
29, 30, 31, 32, 33, 34, and 35,   : 
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Township 141 North, Range 87 West,: 
Sections 1, 2, 3, and 12, Township: 
140 North, Range 88 West and    : 
Sections 4, 5, 6, and 7, Township : 
140 North, Range 87 West, Mercer, : 
Morton, and Oliver Counties, ND,  : 
subject to the application of   : 
Summit Carbon Storage #1, LLC for : 
the geologic storage of carbon    : 
dioxide in the Broom Creek      : 
Formation, and enact such special :
field rules as may be necessary.  :  

In re application of Summit     : 
Carbon Storage #2, LLC requesting : 
consideration for the geologic    : 
storage of carbon dioxide in the  : 
Broom Creek Formation from the    : 
Midwest Carbon Express Pipeline   : 
in the storage facility located in:  
Sections 27, 28, 29, 32, 33, 34,  : 
and 35, Township 143 North, Range : 
88 West, Sections 1, 2, 3, 4, 5,  : 
6, 7, 8, 9, 10, 11, 12, 13, 14,   : 
15, 16, 17, 18, 19, 20, 21, 22,   : 
23, 24, 25, 26, 27, 28, 29, 30,   : 
32, 33, 34, 35, and 36, Township  : 
142 North, Range 88 West, Sections:  
5, 6, 7, 8, 17, 18, 19, 20, 29,   : 
30, and 31, Township 142 North,   : 
Range 87 West, and Sections 1, 2, : 
and 3, Township 141 North, Range  : 
88 West, Mercer and Oliver      : 
Counties, ND.     : 

In re application of Summit     : 
Carbon Storage #2, LLC to       : 
consider the amalgamation of the  : 
storage reservoir pore space, in  : 
which the Commission may require  : 
that the pore space owned by    : 
nonconsenting owners be included  : 
in the geologic storage, as     : 
required to operate the Summit    : 
Carbon Storage #2, LLC storage    : 
facility located in Sections 27,  : 
28, 29, 32, 33, 34, and 35,     : 
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Township 143 North, Range 88 West,: 
Sections 1, 2, 3, 4, 5, 6, 7, 8,  : 
9, 10, 11, 12, 13, 14, 15, 16, 17,: 
18, 19, 20, 21, 22, 23, 24, 25,   : 
26, 27, 28, 29, 30, 32, 33, 34,   : 
35, and 36, Township 142 North,   : 
Range 88 West, Sections 5, 6, 7,  : 
8, 17, 18, 19, 20, 29, 30, 31,    : 
Township 142 North, Range 87    : 
West, and Sections 1, 2, and 3,   : 
Township 141 North, Range 88    : 
West, Mercer and Oliver Counties, : 
ND in the Broom Creek Formation.  :

In re application of Summit     : 
Carbon Storage #2, LLC to       : 
consider the application of Summit:  
Carbon Storage #2, LLC for an   : 
order of the Commission    : 
determining the amount of       : 
financial responsibility for the  : 
geologic storage of carbon dioxide:  
from the Midwest Carbon Express   : 
Pipeline in the storage facility  : 
located in Sections 27, 28, 29,   : 
32, 33, 34, and 35, Township 143  : 
North, Range 88 West, Sections 1, : 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11,   : 
12, 13, 14, 15, 16, 17, 18, 19,   : 
20, 21, 22, 23, 24, 25, 26, 27,   : 
28, 29, 30, 32, 33, 34, 35, and   : 
36, Township 142 North, Range 88  : 
West, Sections 5, 6, 7, 8, 17, 18,: 
19, 20, 29, 30, and 31, Township  : 
142 North, Range 87 West, and   : 
Sections 1, 2, and 3, Township 141:  
North, Range 88 West, Mercer and  : 
Oliver Counties, ND, in the Broom : 
Creek Formation.       : 

In re motion of the Commission to : 
consider establishing the field   : 
and pool limits for lands located : 
in Sections 27, 28, 29, 32, 33,   : 
34, and 35, Township 143 North,   : 
Range 88 West, Sections 1, 2, 3,  : 
4, 5, 6, 7, 8, 9, 10, 11, 12, 13, : 
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14, 15, 16, 17, 18, 19, 20, 21,   : 
22, 23, 24, 25, 26, 27, 28, 29,   : 
30, 32, 33, 34, 35, and 36,     : 
Township 142 North, Range 88 West,: 
Sections 5, 6, 7, 8, 17, 18, 19,  : 
20, 29, 30, and 31, Township 142  : 
North, Range 87 West, and Sections:  
1, 2, and 3, Township 141 North,  : 
Range 88 West, Mercer and Oliver  : 
Counties, ND, subject to the    : 
application of Summit Carbon    : 
Storage #2, LLC for the geologic  : 
storage of carbon dioxide in the  : 
Broom Creek Formation, and enact  : 
such special field rules as may   : 
be necessary.     :

In re application of Summit     : 
Carbon Storage #3, LLC requesting : 
consideration for the geologic    : 
storage of carbon dioxide in the  : 
Broom Creek Formation from the    : 
Midwest Carbon Express Pipeline in:  
the storage facility located in   : 
Section 36, Township 143 North,   : 
Range 87 West, Sections 19, 20,   : 
21, 28, 29, 30, 31, 32, 33, 34,   : 
35, and 36, Township 143 North,   : 
Range 86 West, Sections 1, 2, 11, :
12, 13, 14, and 24, Township 142  :
North, Range 87 West, Sections 1, :
2, 3, 4, 5, 6, 7, 8, 9, 10, 11,   :
12, 13, 14, 15, 16, 17, 18, 19,   :
20, 21, 22, 23, 24, 25, 26, 27,   :
28, 29, 30, 32, 33, 34, and 35,   :
Township 142 North, Range 86    :
West, and Sections 6, 7, 17, 18,  :
19, and 20, Township 142 North,   :
Range 85 West, Oliver County, ND. :
 
In re application of Summit     : 
Carbon Storage #3, LLC to consider:  
the amalgamation of the storage   : 
reservoir space, in which the   : 
Commission may require that the   : 
pore space owned by nonconsenting : 
owners be included in the geologic:  
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storage, as required to operate   : 
the Summit Carbon Storage #3, LLC : 
storage facility located in     : 
Section 36, Township 143 North,   : 
Range 87 West, Sections 19, 20,   : 
21, 28, 29, 30, 31, 32, 33, 34,   : 
35, and 36, Township 143 North,   : 
Range 86 West, Sections 1, 2, 11, : 
12, 13, 14, and 24, Township 142  : 
North, Range 87 West, Sections 1, : 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11,   : 
12, 13, 14, 15, 16, 17, 18, 19,   : 
20, 21, 22, 23, 24, 25, 26, 27,   : 
28, 29, 30, 32, 33, 34, and 35,   : 
Township 142 North, Range 86 West,: 
and Sections 6, 7, 17, 18, 19, and:  
20, Township 142 North, Range 85  : 
West, Oliver County, ND, in the   : 
Broom Creek Formation.     :

In re application of Summit     : 
Carbon Storage #3, LLC for an   : 
order of the Commission    : 
determining the amount of       : 
financial responsibility for the  : 
geologic storage of carbon dioxide:  
from the Midwest Carbon Express   : 
Pipeline in the storage facility  : 
located in Section 36, Township   : 
143 North, Range 87 West, Sections:  
19, 20, 21, 28, 29, 30, 31, 32,   : 
33, 34, 35, and 36, Township 143  : 
North, Range 86 West, Sections 1, : 
2, 11, 12, 13, 14, and 24,      : 
Township 142 North, Range 87 West,: 
Sections 1, 2, 3, 4, 5, 6, 7, 8,  : 
9, 10, 11, 12, 13, 14, 15, 16, 17,: 
18, 19, 20, 21, 22, 23, 24, 25,   : 
26, 27, 28, 29, 30, 32, 33, 34,   : 
and 35, Township 142 North, Range : 
86 West, and Sections 6, 7, 17,   : 
18, 19, and 20, Township 142    : 
North, Range 85 West, Oliver    : 
County, ND, in the Broom Creek    : 
Formation.    : 
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In re motion of the Commission to : 
consider establishing the field   : 
and pool limits for lands located : 
in Section 36, Township 143 North,: 
Range 87 West, Sections 19, 20,   : 
21, 28, 29, 30, 31, 32, 33, 34,   : 
35, and 36, Township 143 North,   : 
Range 86 West, Sections 1, 2, 11, : 
12, 13, 14, and 24, Township 142  : 
North, Range 87 West, Sections 1, : 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11,   : 
12, 13, 14, 15, 16, 17, 18, 19,   : 
20, 21, 22, 23, 24, 25, 26, 27,   : 
28, 29, 30, 32, 33, 34, and 35,   : 
Township 142 North, Range 86 West,: 
and Sections 6, 7, 17, 18, 19, and:  
20, Township 142 North, Range 85  : 
West, Oliver County, ND, subject  : 
to the application of Summit    : 
Carbon Storage #3, LLC for the    : 
geologic storage of carbon dioxide:  
in the Broom Creek Formation, and : 
enact such special field rules as : 
may be necessary.      : 
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         (The following proceedings were had and 1
made of record herein, commencing at 9:06 a.m., 2
Wednesday, the 12th day of June, 2024:) 3

HEARING EXAMINER GARNER:  We are on the 4
record for hearings in the matters listed in the 5
North Dakota Industrial Commission Hearing Docket 6
for June 12.  I'm David Garner, hearing examiner 7
for these hearings.  We're at the hearing room for 8
the Department of Mineral Resources, Oil & Gas 9
Division, and it is 9:08 a.m. 10

We will resume our hearings for Case 11
Numbers 30869 through 30880.  I notice new counsel 12
appeared at the table, so I'll give everyone an 13
opportunity for all interested parties to please 14
come forward again. 15

MR. BENDER:  Thank you, Mr. Examiner.  16
I'll introduce Tom.  He doesn't need any 17
introduction, but with us today is Tom Throne.  18
He's going to be assisting with Summit in this 19
application. 20

HEARING EXAMINER GARNER:  Okay.  21
MR. BRAATEN:  Derrick Braaten, Braaten Law 22

Firm, on behalf of the landowner intervenors.  With 23
me is my paralegal, Desirae Zaste, and client Kirk 24
Swenson.  25

290
MR. BENDER:  I apologize.  I thought you 1

were just looking for an introduction of the new 2
counsel.  3

HEARING EXAMINER GARNER:  No, that's -- 4
MR. BENDER:  Did you want me to make 5

another appearance or -- 6
HEARING EXAMINER GARNER:  No.  That's 7

fine.  8
MR. BENDER:  Okay.  9
HEARING EXAMINER GARNER:  That's fine.  10

Just a quick note.  We're going to resume with the 11
cross-examination of the two witnesses that were 12
being crossed by Mr. Braaten yesterday.  Change, 13
though.  We're going to then at that point in time 14
allow Summit to call its remaining witnesses, give 15
the Commission a chance to respond to them -- or 16
question them.  And then you'll have the remainder 17
of the time to cross-examine those witnesses. 18

MR. BRAATEN:  Okay.  And, Your Honor, I 19
don't want to be difficult or take up time.  I just 20
want to put on the record that I do object to that 21
process. 22

HEARING EXAMINER GARNER:  Okay.  23
MR. HELMS:  6:30.24
HEARING EXAMINER GARNER:  Oh, I'm sorry.  25
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And we're going to have a deadline today again of 1
6:30 p.m., and if we are not done, we will be back 2
here tomorrow morning at 9 a.m.  3

Okay.  With that, I think we can proceed.  4
MR. HELMS:  They're still under oath.5
HEARING EXAMINER GARNER:  They're still 6

under oath. 7
                        CONTINUED CROSS-EXAMINATION 8
BY MR. BRAATEN:  9

I wasn't going to ask this, but since it 10 Q.
came up, do you understand that you're still under 11
oath? 12

(BY MS. DOUGLAS)  I do. 13 A.
Okay.  We were discussing the CO

2
 plume 14 Q.

model yesterday, and I want to start by just asking 15
if you have an understanding within the regulatory 16
framework for Class 6 wells why a plume model is 17
constructed?  18

I do. 19 A.
And what is that understanding?  20 Q.
So under the North Dakota UIC Class VI 21 A.

regulations, a geologic model is constructed to 22
help define the horizontal and vertical boundaries 23
of a storage reservoir. 24

For what purpose or reason? 25 Q.
292

The purpose of this is to define the 1 A.
boundaries of the storage reservoir, in this case 2
which would be the storage facility, which the 3
regulations require pore space owners within that 4
storage facility to be equitably compensated.  5
Also, the modeling and simulation, it's constructed 6
to help delineate the area of review, which is also 7
a requirement of the statutes to delineate the area 8
of review. 9

And the delineation of the area of review 10 Q.
is also the primary requirement or reason for 11
creating that model under the Safe Drinking Water 12
Act? 13

So we're talking about two sets of 14 A.
regulations here.  So in -- in North Dakota UIC 15
Class VI regulations, as I mentioned, the modeling 16
is a tool to determine the AOR in the storage 17
facility area.  The Safe Water Drinking Act, under 18
that, I believe, the EOA has its own set of UIC 19
Class VI rules, which the North Dakota UIC Class VI 20
rules are based on and are more stringent than.  In 21
the EPA rules, it is my understanding that modeling 22
and simulation is used to define an area of review 23
as well. 24

Is North Dakota's underground injection 25 Q.
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control program regulation for Class VI wells 1
adopted pursuant to the Safe Drinking Water Act? 2

It is, and it is more stringent in terms 3 A.
that it goes above and beyond and also has 4
stipulations for a storage facility area, pore 5
space leasing, which the EPA UIC Class VI rules do 6
not. 7

And when the EPA promulgated its Class VI 8 Q.
rules, the methodologies it used for delineating -- 9
delineating an area of review were focused on the 10
purpose and function of protecting USDWs; right? 11

That's correct, and North Dakota 12 A.
Administrative Code is as well.  So they define the 13
area of review as the region surrounding the 14
geologic sequestration project where underground 15
sources of drinking water may be endangered by the 16
CO

2
 injection activities. 17

And so you're modeling the areal extent of 18 Q.
the CO

2
 plume because the regulations require you to 19

do that in order to protect drinking water sources? 20
Modeling the simulation is required to 21 A.

evaluate potential impact and endangerment on any 22
underground sources of drinking water in which 23
you're required to define an area of review where 24
you're required to monitor and ensure that you're 25

294
not endangering any underground sources of drinking 1
water. 2

You've noticed -- you've noted a couple of 3 Q.
times that North Dakota's regulations are more 4
stringent than the EPA regulations.  That's because 5
the EPA regulations require that any state being 6
granted primacy have a set of regulations that are 7
more stringent than EPA's? 8

I'm not familiar with the specific 9 A.
requirements.  I know that they can't be any 10
lesser. 11

Okay.  I've handed you what has been 12 Q.
marked as Exhibit LO-83.  Can you tell me if you've 13
seen that document before? 14

I personally have not. 15 A.
And when you say "I personally have not," 16 Q.

are you aware of others who have that you're 17
thinking of? 18

Not specifically, no. 19 A.
If you look at the bullet points in the 20 Q.

middle, you'll notice a number of descriptions of 21
various data and input files.  Is there anything in 22
those bullet points that you can identify that was 23
not provided to the Industrial Commission by EERC? 24

Upon request from the Commission, the EERC 25 A.

295
had provided the DMR with the .DAT file, which is 1
our simulation model input file for CMG, as well as 2
our results file in the form of a .SR3, as well as 3
shapefiles for the maps that were generated.  4
Outside of those data sets, we did not provide any 5
additional data to the DMR. 6

You said for the maps that were provided 7 Q.
outside of the data.  What maps are you referring 8
to? 9

The maps in the storage facility area.  So 10 A.
we provided shapefiles for the storage facility 11
boundary, the area of review boundary and such. 12

Okay.  And you're saying you provided the 13 Q.
shapefiles but not necessarily the particular maps 14
you generated from them? 15

Correct. 16 A.
Okay.  17 Q.
Let me correct for that.  The maps are 18 A.

provided in the permit itself, so we didn't provide 19
maps separately.  They're within the permit itself. 20

Okay.  That's fair.  21 Q.
So this first one, all of the input files 22

for the PHREEQC model were provided to the 23
Commission? 24

No.  As I stated, just the .DAT file for 25 A.
296

the numerical simulations which were used to define 1
the horizontal and the vertical boundaries of the 2
reservoir. 3

You didn't give them an input file for the 4 Q.
PHREEQC model? 5

We did not, no.  It was not requested. 6 A.
It's in your possession, though? 7 Q.
The EERC has the data. 8 A.
Sorry.  Yes.  EERC.  9 Q.
And EERC is Summit's agent and 10

representative with respect to that data? 11
The ownership of the data is governed 12 A.

under our specific contracts with Summit including 13
our NDA with them that govern data ownership. 14

EERC has a nondisclosure agreement with 15 Q.
Summit? 16

Yes. 17 A.
Who proposed that? 18 Q.
I was not involved in those discussions.  19 A.

It's a standard -- standard practice we have with 20
most of our clients, though. 21

Is that because your licenses for the 22 Q.
computer modeling programs are academic licenses? 23

No.  Commercial licenses were procured for 24 A.
this project as this was a commercially contracted 25
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project. 1

Did Summit compensate for the cost of the 2 Q.
subscriptions for the programs on a commercial 3
basis? 4

The EERC procured commercial licenses and 5 A.
the costs of those commercial licenses were billed 6
to Summit.  Yes. 7

Okay.  Were they temporary subscriptions? 8 Q.
Yes.  So the licenses have a time period 9 A.

associated with them.  Commonly, we procure 10
licenses on the order of a month, two-month, 11
three-month licenses, depending on the duration of 12
the time period in the project we need the license 13
to perform the scope. 14

So I want to go back to my prior question.  15 Q.
Other than the input model for the PHREEQC model -- 16
sorry.  Let me start over.  17

Other than the input file for the PHREEQC 18
model, is there anything listed in these bullet 19
points that was not provided by EERC to the 20
Industrial Commission? 21

Yes.  As I mentioned, the only input data 22 A.
that was provided can be found in your last bullet 23
point in terms of what I would call the 24
simulation -- or the numerical reservoir simulation 25

298
model data decks and the output files.  Those were 1
the two pieces of data which I am saying is the  2
.DAT file and the .SR3 file.  Those are the only 3
two data sets from this list that were provided. 4

So if you look at the third bullet point, 5 Q.
is there anything there that was provided to the 6
Industrial Commission? 7

Yes.  Thank you for correcting me.  So all 8 A.
core analysis data was provided to the Industrial 9
Commission as well as the North Dakota Geological 10
Survey through submission to the North Dakota core 11
library staff.  And as required, all well log data, 12
formation testing, fluid analysis was provided 13
as -- as part of completions reports for the three 14
stratigraphic test wells that were drilled.  So 15
those were technically provided. 16

When you look through these bullet points 17 Q.
on this letter, do you have an understanding of 18
what is being referenced in all of these?  Is there 19
anything you don't understand what is being 20
referenced? 21

No.  I understand. 22 A.
If I asked you to go back to EERC today 23 Q.

and sit down and pull together an external hard 24
drive and put this data on that external hard drive 25
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and give it to me, approximately how long would it 1
take you to do that? 2

That would involve the procurement of 3 A.
commercial licenses to access. 4

No.  Assuming that you have a commercial 5 Q.
license, which you do for all of this, if you 6
needed to go to your office, take all of this data 7
and put it on an external hard drive, how long 8
would that take you? 9

Days to weeks. 10 A.
It would take you weeks to put this data 11 Q.

on a hard drive?  You're telling me that? 12
To ensure that we have the proper data, QC 13 A.

it, and we ran multiple iterations. 14
No.  I'm asking you to take this data that 15 Q.

you understand what all of it is, export it, 16
transfer those files onto an external hard drive, 17
how long? 18

One to two weeks. 19 A.
It would take you one to two weeks to 20 Q.

transfer those files to a hard drive, but you can 21
start from scratch with publicly available data and 22
replicate and recreate that entire model in four 23
weeks? 24

So the publicly available data would be 25 A.
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coming from single data bases.  The way the EERC's 1
file structure and the iterations of our models, 2
the amount of data we have, it's my opinion knowing 3
our data storage, the amount of data we have, the 4
different iterations of modeling simulations done 5
for this project, I would estimate it would take 6
our staff that amount of time to ensure that we had 7
the proper data to be transferred. 8

But you keep saying -- you're saying 9 Q.
ensure we have the proper data to be transferred.  10
I'm saying physically how long does it take to 11
click the buttons on the computer to tell the files 12
in the computer to transfer them to an external 13
hard drive and how long does it take the computer 14
to process that file transfer and get it onto the 15
external hard drive?  I'm not talking about quality 16
control or review.  17

Okay.  I can't speculate.  I don't know 18 A.
the size of the data in terms of megabytes, 19
gigabytes or the speed to upload it. 20

So you have no idea how long it would take 21 Q.
to put this on an external hard drive and send it 22
to us? 23

I gave you an estimated range of what I 24 A.
believe it would take. 25
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Three weeks? 1 Q.
I believe I said one to two. 2 A.
One to two weeks.  3 Q.
And you're still saying that you could 4

also replicate the entire model yourself from 5
public data in just four weeks?  Can you explain 6
that? 7

I believe I did already answer that. 8 A.
Why does it only take two weeks to 9 Q.

transfer the files onto a hard drive but you can 10
take and recreate everything in four weeks? 11

I believe I already answered that. 12 A.
And you think that sounds plausible? 13 Q.
I gave a range and in my opinion of what 14 A.

it would take. 15
Okay.  Were you asked to do that at any 16 Q.

point? 17
No. 18 A.
Were you at any point advised that you 19 Q.

might need to make data available to an opposing 20
party in any kind of legal proceeding for Summit? 21

I was made aware that data may be 22 A.
requested.  Not specifically that it would need to 23
be provided. 24

Were you told that it would not need to be 25 Q.
302

provided? 1
MR. BENDER:  I'm going to object insofar 2

as it might get into issues on attorney/client 3
privilege.  So if any of this was discussed with 4
you while I was present on the phone or whatever or 5
Ty, I'd instruct you not to answer it.  6

MR. BRAATEN:  Are you asserting the 7
privilege on behalf of Summit or EERC?  8

MR. BENDER:  Summit. 9
(MR. BRAATEN CONTINUING)  At any time when 10 Q.

there was no representative of Summit, other than 11
Mr. Bender, were you told that -- or there was no 12
representative of Summit present for the 13
conversation, at any point were you told that you 14
would not need to provide data? 15

No.  I was involved in discussions to 16 A.
determine what it would take for us to provide that 17
data.  I was not told we would not have to provide 18
it.  I was told as a potential we may have to. 19

Who were you told that by? 20 Q.
Mr. Lonny Jacobson who is our direct point 21 A.

of communication with the Summit team.  22
Is he with EERC or Summit? 23 Q.
MR. BENDER:  Your Honor, I'm going to 24

object.  We're getting into issues having to do 25
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with discovery.  These issues are before the 1
Commission in a motion to compel.  I don't think 2
it's appropriate to try to litigate that here.  We 3
haven't had an opportunity to respond to that 4
motion to compel, so I'm going to object to this 5
whole line of questioning. 6

HEARING EXAMINER GARNER:  I'm going to 7
overrule. 8

MR. BENDER:  Okay.  Thank you. 9
(MR. BRAATEN CONTINUING)  Who does 10 Q.

Lonny -- did you say Lonny Jacobson? 11
Yeah. 12 A.
Who does he work for? 13 Q.
The Energy & Environmental Research 14 A.

Center. 15
Okay.  When did you talk to him about the 16 Q.

potential of having to provide data? 17
Can you clarify "provide data"?  To whom?  18 A.
We just talked about a conversation you 19 Q.

had had with Lonny in which you indicated that you 20
had not been told that you would not need to 21
provide data.  Do you recall that conversation? 22

I do.  It was after discovery was 23 A.
submitted. 24

And when you say "after discovery was 25 Q.
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submitted," are you referring to the request for 1
data and information that were sent by me on behalf 2
of the intervenors? 3

Correct. 4 A.
Okay.  What did he ask you about that 5 Q.

data? 6
What effort and software licenses would be 7 A.

needed to compile that data. 8
And just tell me fully what your response 9 Q.

to that was when you talked to him at that time? 10
We provided him with a specific list of 11 A.

the software licenses needed, the data as well as 12
things, like I discussed yesterday, about some of 13
the data sets being acquired from data brokers that 14
the specific digitized logs in question are 15
governed by a license agreement. 16

Did you make a determination that because 17 Q.
of those license agreements you were unwilling to 18
provide those data sets? 19

EERC did not make that determination.  We 20 A.
provided information to Summit on what it would 21
take for us to produce those data sets. 22

With respect to everything that's listed 23 Q.
in Exhibit 83 in those bullet points, first, EERC 24
has itself all of that data related to Summit's 25
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project; right? 1

Yes. 2 A.
And has EERC provided all of that data to 3 Q.

Summit itself? 4
I'm unsure.  I don't believe we have 5 A.

provided every piece of data yet. 6
So Summit doesn't even have all of the 7 Q.

data that EERC has? 8
I can't comment on that with certainty. 9 A.
Well, did you just say that EERC has not 10 Q.

provided all of this data to Summit? 11
MS. DOUGLAS:  Could you read back what I 12

stated?  13
(Record read as requested.) 14
MS. DOUGLAS:  So I believe I said I'm 15

unsure, I'm uncertain about that.  I don't have a 16
definitive answer. 17

(MR. BRAATEN CONTINUING)  Okay.  What did 18 Q.
Lonny tell you about his conversations with Summit 19
about it? 20

That we would just not have to provide it 21 A.
at this time.  A determination was not made on 22
whether we would be providing it or not. 23

At any point were you asked to start 24 Q.
compiling the data in the potential event that you 25
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did have to provide it? 1

No, because as I mentioned, we'd be 2 A.
required to procure software licenses. 3

For what? 4 Q.
To open the model, take out any data.  For 5 A.

example, to open the Petrel model, we'd need a 6
Petrel license in order to take out the digitized 7
well logs that are governed by that license 8
agreement. 9

So the temporary subscriptions you had for 10 Q.
the models, have those lapsed at this point? 11

They have. 12 A.
Okay.  So you didn't want to export the 13 Q.

data because in order to do that, you would have 14
had to buy another subscription just to export the 15
data out of the models? 16

Again, the EERC's contracted to perform 17 A.
this scope by Summit Carbon Storage, and so they 18
would have had to approve and authorize us to 19
procure the software. 20

And they didn't want to pay for the 21 Q.
software? 22

MR. BENDER:  If you know. 23
MS. DOUGLAS:  I -- I don't know.  I was 24

not involved in those discussions. 25
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(MR. BRAATEN CONTINUING)  Well, you're the 1 Q.

one that just told me that the need to procure new 2
licenses was part of the reason for not exporting 3
or starting on the export of the data; right? 4

We would need to be authorized by Summit 5 A.
to start those activities. 6

And they never did that? 7 Q.
No. 8 A.
Did Lonny ask them if they would like to 9 Q.

authorize that? 10
I'm not privy to those discussions. 11 A.
The PHREEQC model is a free model, though, 12 Q.

that anyone can use and there would be no barrier 13
with subscriptions to putting all that data 14
together; right? 15

Correct.  As I testified, though, 16 A.
yesterday, I believe that all of the input data 17
used for that is described in the permit itself. 18

Have you personally had any direct 19 Q.
communications with the employees or members of the 20
North Dakota Industrial Commission about this 21
matter in the last two weeks? 22

I have not, no. 23 A.
Do you know if Lonny has? 24 Q.
I'm not aware if he has or not, but I do 25 A.
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not believe he has. 1

As part of your work on the -- the Summit 2 Q.
project, did you do any work related to the surface 3
facilities? 4

No, I did not. 5 A.
There was a comment yesterday that I 6 Q.

believe -- and you can correct me if I'm wrong, but 7
I believe you said that these injection wells will 8
not endanger human health.  Would you agree with 9
that? 10

I believe Caitlin testified to human 11 A.
health. 12

Okay.  And did I hear it right or do you 13 Q.
agree that the testimony was that these injection 14
wells, the Class VI wells, will not endanger human 15
health? 16

(BY MS. OLSEN)  I believe I testified to 17 A.
the injection wells have engineering protocol in 18
place that would not endanger human health or the 19
environment in relation to CO

2
 injection activities. 20

Thank you.  In making that statement, did 21 Q.
you consider the potential of CO

2
 releases from 22

those surface facilities such as valves, blowouts, 23
things of that nature? 24

That was discussed later on in the permit.  25 A.
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So my references to that are in relation to the 1
injection well and the review that was done on the 2
injection well specifically. 3

Would it also be accurate to say 4 Q.
specifically with respect to the things that happen 5
downhole at the injection well? 6

The engineering safeguards in place 7 A.
downhole are such that they would prevent migration 8
of CO

2
 into USDWs or the atmosphere. 9

What about the engineering safeguards 10 Q.
between the terminus point of the Midwest Carbon 11
Express Pipeline and the wellhead? 12

(BY MS. DOUGLAS)  We believe we have 13 A.
witnesses coming up who are better suited to 14
testify to that. 15

Okay.  We had a discussion yesterday about 16 Q.
the permeability adjustment with the 2.5 17
multiplier.  Do you recall that? 18

I do. 19 A.
Did you or Lonny have conversations with 20 Q.

Summit at any point regarding that issue? 21
We did. 22 A.
And what were those conversations? 23 Q.
So as I testified yesterday, the results 24 A.

showed a slightly higher permeability that could 25
310

have been used to justify a higher multiplier.  In 1
discussions with EERC and Summit, EERC providing 2
technical advisement to use a lower value, those 3
discussions included discussions with Summit from a 4
business case.  They wanted to permit the site to 5
take a certain amount of CO

2
 and store CO

2
 within a 6

certain area.  7
And so through sensitivity modeling and 8

business considerations, it was a joint 9
determination to use 2.5.  Additionally, the 10
Commission has approved a permit for the Broom 11
Creek Formation that has used 2.5 as well. 12

What were the business considerations 13 Q.
Summit expressed regarding the use of the 2.5 14
factor? 15

Again, I just discussed the amount of CO
2
 16 A.

they were targeting and the area -- the area to be 17
permitted for CO

2
.  I discussed a little bit 18

yesterday I didn't want to overestimate the storage 19
facility area and then not inject that amount of CO

2
 20

to where we would be over-leasing the area and not 21
using it.  22

So Summit was -- Summit's preference would 23 Q.
be that that perm adjustment be a lower number 24
based on that business consideration? 25
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Through discussions with EERC and Summit, 1 A.

the 2.5 multiplier was selected. 2
But specifically because in part of 3 Q.

Summit's business considerations of wanting to keep 4
the storage facility as small as possible for the 5
amount of CO

2
 they want to inject; right? 6

I wouldn't say it's as small as possible.  7 A.
There's just some consideration to not overestimate 8
the area needed. 9

Because if they reduce the size or the 10 Q.
boundary of that storage facility, then if there 11
are people just on the other side of that, they 12
don't need to pay for any property rights for that; 13
is that accurate? 14

Can you repeat that?  15 A.
If they reduce the geographic areal extent 16 Q.

of the storage facility boundary, it reduces the 17
number of landowners for whom they need to 18
compensate for the use of the property rights and 19
that's the business consideration; right? 20

It's a fact a smaller storage facility 21 A.
area would result in less landowners having to be 22
permitted.  The -- the business consideration 23
wasn't related to number of landowners as it was 24
area. 25
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What business interest does Summit have in 1 Q.

reducing the size or boundary of that storage 2
facility if it's not related to not having to 3
compensate landowners? 4

I -- 5 A.
MR. BENDER:  If you know the answer. 6
MS. DOUGLAS:  I don't know that.  I'd have 7

to defer to Summit. 8
(MR. BRAATEN CONTINUING)  And so the 9 Q.

compensation of landowners is the only thing you 10
know of as a business consideration that they would 11
have been thinking about in -- 12

MR. BENDER:  I think that's a 13
mischaracterization of her testimony.  Can you ask 14
the question again?  15

(MR. BRAATEN CONTINUING)  Sure.  You've 16 Q.
testified to the business consideration of the need 17
to lease landowners; right? 18

Yes. 19 A.
And that's the only business consideration 20 Q.

that you've testified to related to Summit's 21
consideration of which permeability adjustment 22
factor to use? 23

Yes, but it's not the only business 24 A.
consideration.  There's also operational costs 25
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associated with monitoring.  If they -- they use a 1
permeability multiplier in a larger permeability 2
multiplier as we discussed, it may result in a 3
larger plume, likely a larger associated pressure 4
front, larger AOR that would require additional 5
acreage to monitor, meaning additional monitoring 6
costs. 7

And every five years or so Summit is going 8 Q.
to rerun the models based on the data acquired thus 9
far from that monitoring; right? 10

Yeah.  So the regulations require a 11 A.
reevaluation of the AOR determination, no less than 12
every five years, meaning that Summit will be using 13
operational and monitoring data to history match, 14
calibrate their models and confirm their permitted 15
AOR and storage facility area are still sufficient. 16

What if they found out it wasn't? 17 Q.
So the North Dakota Century Code 18 A.

43-05-01-12 -- 19
MR. BENDER:  Let me -- let me correct you.  20

That's the Administrative Code. 21
MS. DOUGLAS:  Thank you for that 22

correction.  23
(MR. BRAATEN CONTINUING)  43-05-01, and 24 Q.

what was the next one? 25
314

12.  Dash 12.  1 A.
Okay.  2 Q.
Okay.  This contains the -- the regulation 3 A.

language regarding any changes to the storage 4
facility area on that reevaluation.  If it was 5
deemed that the CO

2
 would potentially go outside the 6

boundaries and Summit determined they needed to 7
expand the area, they would need to go through the 8
modification process. 9

And the result being potentially an 10 Q.
adjustment to the boundaries of the storage 11
facility? 12

That would require a major modification 13 A.
which I believe requires an additional hearing at 14
that point if they needed to modify the permitted 15
boundaries. 16

But if the data indicated that the storage 17 Q.
facility boundary had not been modeled in a way 18
that was accurately reflecting the conditions in 19
the last five years, that is a potential result of 20
the five-year review, that you redraw the storage 21
facility boundary; right? 22

Potentially. 23 A.
And if you did that, what do you do about 24 Q.

all the payments you've made to the landowners so 25
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far? 1

I can't speak to that. 2 A.
Is there any process you're aware of that 3 Q.

would address that? 4
Again, I believe it would be addressed in 5 A.

that major modification proceedance, which would be 6
a hearing just like the one we're in today. 7

Were there any communications about using 8 Q.
the 2.5 multiplier between EERC and the Industrial 9
Commission? 10

I can't recall specifically.  Potentially 11 A.
in their review of initial permit drafts submitted, 12
it could have been discussed. 13

If you had used 2.7 for the factor instead 14 Q.
of 2.5, how many more acres of property would have 15
been included in the storage facility? 16

I can't speak to that.  We did not run 17 A.
that case. 18

Okay.  Do you have any sense of what that 19 Q.
might be? 20

I do not because simulations are a 21 A.
complex, multi-physics approach, and so adjusting 22
the permeability is not a straight ratio to plume 23
size.  24

Would you agree that it would result in 25 Q.
316

some additional acreage? 1
Yes, I believe I stated that. 2 A.
Just a couple minutes ago you made a 3 Q.

reference to sensitivity analysis.  Do you recall 4
that? 5

Yes. 6 A.
What do you mean by "sensitivity 7 Q.

analysis"? 8
So the EERC performs sensitivity analysis.  9 A.

Some of that is discussed in -- in the permit as 10
well.  We looked at parameters that affectively -- 11
or could affect simulation results.  In addition to 12
that, to the sensitivity analysis, we also did 13
uncertainty analysis to look at how various 14
properties and distribution of properties, such as 15
permeability, could potentially impact the -- the 16
model and the simulation results. 17

And that's essentially doing quality 18 Q.
control to test the predictive utility of your 19
model? 20

I wouldn't classify it as testing the 21 A.
utility of our model.  We did those things to 22
determine what parameters we thought were 23
appropriate and justifiable for use in the model. 24

Could you do that assessment of the 25 Q.
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parameters chosen without running sensitivity 1
analysis on the model? 2

Could you repeat that?  3 A.
Could you assess the propriety of the 4 Q.

parameters used in the model without running any 5
sensitivity analysis on it?  Let me ask a different 6
question.  7

What properties did you run sensitivity 8
analysis on? 9

Sensitivity analysis, you said?  10 A.
Yep.  11 Q.
So we ran sensitivity analysis on 12 A.

injection rates, bottomhole pressure conditions, 13
wellhead temperatures, wellhead pressures. 14

For what purpose? 15 Q.
So on page 3-15, we have a paragraph 16 A.

talking about sensitivity analysis. 17
And you indicate that because of the 18 Q.

availability of data in the form of well logs, core 19
sample data and rock fluid properties, the need for 20
typical sensitivity studies of influential 21
reservoir parameters has been reduced.  Has it been 22
eliminated? 23

No, which is why we ran a sensitivity 24 A.
analysis. 25
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What's the difference between the 1 Q.

sensitivity analysis you ran and what you would 2
refer to here as typical sensitivity studies? 3

Typical sensitivity studies would vary 4 A.
more parameters potentially.  So we felt confident 5
in site-specific data to define limits of certain 6
variables so we didn't need to test those. 7

Up until you ran the injection test? 8 Q.
I -- I don't understand the question. 9 A.
Well, what were the parameters you were 10 Q.

comfortable with that you didn't need to run 11
sensitivity analysis on? 12

Things like model size, grid cell size, 13 A.
boundary conditions.  We ran certainty cases on 14
property distribution.  We didn't necessarily run 15
sensitivity cases on property distribution. 16

Would you have been confident using your 17 Q.
model to develop this application for Summit with 18
running zero sensitivity analysis? 19

I think it points back to your questions 20 A.
earlier where you asked about what is the intent of 21
running these models to define the storage facility 22
area in an area of review taking into consideration 23
the required five-year reevaluation, the amount of 24
CO

2
 that would be injected in -- in that time.  I 25
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believe running a model without sensitivity 1
analysis would -- would still provide enough 2
insight to be able to safely inject for those -- at 3
least those five years until the reevaluation time 4
period. 5

So you're comfortable with a larger margin 6 Q.
of error in the first five years? 7

Given the amount of CO
2
 that will be 8 A.

injected, the proposed CO
2
 plume size, other 9

variables such as the area of review evaluation 10
that looked at proximity of legacy wellbores and 11
things like that, given the testing and monitoring 12
plan, yes. 13

Because ultimately what we're talking 14 Q.
about here are pressures and the extent of the 15
plume, and given what's going to be injected in the 16
first five years, you don't have those same safety 17
concerns in those first five years; would that be 18
fair? 19

Could you restate that?  20 A.
You're comfortable with a greater margin 21 Q.

of error in the first five years; right? 22
Given the amount of CO

2
 that would be 23 A.

injected, that's -- that's correct, because 24
we're -- the model as a whole was used to define a 25
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boundary which is for 20 years of injection plus a 1
period of postinjection plus a buffer.  So within 2
that five years, we're talking about a much smaller 3
area. 4

And if it's not exact, it's not going to 5 Q.
be problematic because you're not going to have 6
injected enough to get out to that boundary by that 7
time anyway? 8

That's my belief.  Correct. 9 A.
Except that you're treating all of the 10 Q.

landowners inside that boundary exactly the same 11
with the first ton that goes down that well and 12
everyone on the outside of that line exactly the 13
same, meaning they get nothing; right? 14

MR. BENDER:  If -- if you understand how 15
the allocation formula works for paying royalties, 16
you can answer the question, but if you don't, I 17
would not -- I would not answer it if I were you. 18

MS. DOUGLAS:  Could you restate your 19
question?  20

MR. BRAATEN:  I can't even remember.  May 21
I have you read it back, please?  22

(Record read as requested.) 23
(MR. BRAATEN CONTINUING)  With respect to 24 Q.

compensation.  25
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I guess I don't understand your question.  1 A.

If the CO
2
's still in the boundaries, you're in 2

compliance with your permit and you're compensating 3
those within the boundary. 4

Regardless of where that CO
2
 is actually? 5 Q.

I guess to Mr. Bender's point, I'm not 6 A.
comfortable talking on the compensation rates for 7
landowners or how that's going to be distributed 8
across owners within the area. 9

And so to the extent you ran sensitivity 10 Q.
analysis on the model and to the extent you're 11
comfortable with the predictive utility of the 12
model in the ways that you used it for this 13
application, it was never a consideration to you 14
how that would affect how landowners get 15
compensated? 16

This modeling and simulation was done to 17 A.
define the boundaries.  Summit made decisions 18
related to compensation of pore space owners. 19

HEARING EXAMINER GARNER:  Why don't we 20
take a ten-minute break.  21

(Recessed at 10:00 a.m. and reconvened at 22
10:12 a.m.)23

HEARING EXAMINER GARNER:  We are back on 24
the record.  Mr. Braaten, you can resume your 25
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questioning. 1

(MR. BRAATEN CONTINUING)  You had 2 Q.
mentioned that the Industrial Commission had 3
previously accepted the use of a 2.5 factor.  Was 4
that for the Project Tundra project? 5

For those permits, correct. 6 A.
And was the EERC similarly involved with 7 Q.

developing those applications? 8
We were involved, but they had -- we were 9 A.

involved. 10
Did someone from EERC make that 11 Q.

determination in the prior case?  That was a bad 12
question.  Let me ask it again.  13

Did someone from EERC make the 14
determination to use the 2.5 permeability 15
adjustment factor in the prior proceedings related 16
to Project Tundra in which EERC was involved? 17

I can say we participated in those 18 A.
discussions.  I can't provide more details on who 19
made the determination and the parties involved as 20
that project is -- is still actively being 21
conducted and is governed by an NDA with Minnkota. 22

If you were going to assess someone else's 23 Q.
work developing the same models that EERC developed 24
for Summit's application, how would you go about 25
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assessing those models that were developed by 1
others? 2

MR. BENDER:  Do you understand what he's 3
talking about when he says "assess"?  4

MS. DOUGLAS:  I was just going to ask, 5
assessing for what purposes?  6

(MR. BRAATEN CONTINUING)  If you were 7 Q.
asked to determine if the inputs and parameters and 8
ways in which the models were set up and run would 9
be acceptable to you in your professional 10
experience such that they would support an 11
application for Class VI wells.  12

The EERC's been contracted in this 13 A.
capacity before, so I'm speaking from direct 14
experience here.  Typically, that review process 15
would come in the form of presentations about 16
inputs and assumptions used in the model by those 17
that created the model.  We would evaluate their 18
inputs and assumptions for reasonability and if 19
they're justifiable based on the data sets that 20
they had available to them, and we'd take into 21
considerations Class VI requirements related to 22
compliance.  But EERC has not in these roles -- 23
where we've been contracted to perform this work 24
before, we have not reviewed people's models or 25

324
rerun their simulations to -- to double-check 1
things in that manner.  We've reviewed their inputs 2
and assumptions through presentations, reviews of 3
reports, that type of thing. 4

Presentations by whom? 5 Q.
As I mentioned, those that generated the 6 A.

models presented to us their inputs and 7
assumptions.  A lot of the information that would 8
have been in those presentations is captured -- for 9
our models that information is similarly captured 10
in the storage facility permits. 11

Did you run the model at a 2.7 adjustment 12 Q.
factor for permeability? 13

I just previously mentioned earlier today 14 A.
that we did not. 15

Why not? 16 Q.
We didn't feel it was necessary.  We made 17 A.

a decision to run it with 2.5 and so we ran it with 18
2.5. 19

Would it have cost you anything to run it 20 Q.
at 2.7? 21

Yes, it would have cost us time, so -- 22 A.
How much time? 23 Q.
-- hours, and it would have cost us time 24 A.

running it with the model license.  So we only 25
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have -- we pay for a model license for a month.  1
Running the model would tie up that license for a 2
week or so. 3

Because that's how long it takes to run 4 Q.
the model? 5

A model this size typically could be 6 A.
anywhere from two days to a week of run time, 7
depending on if any errors are encountered and you 8
have to restart the model. 9

Meaning that if you had to restart the 10 Q.
model, it could take up to a week? 11

Potentially. 12 A.
Could it take longer than a week? 13 Q.
Potentially, if there are model errors 14 A.

which can't be necessarily predicted when the 15
simulator is going to experience a numerical error 16
and give an error file.  17

But you think an engineer could replicate 18 Q.
it in four weeks? 19

You asked me how much time it would take 20 A.
to -- to build a model and I said four weeks to 21
build the model.  That's different than running the 22
simulations. 23

Okay.  So several weeks to replicate the 24 Q.
model and then at least another week to run it? 25
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Correct. 1 A.
So it's your testimony that another 2 Q.

engineer could both replicate and run that model in 3
five weeks? 4

If the model they built ran and didn't 5 A.
experience any numerical errors that they would 6
have to troubleshoot. 7

Have you ever set up and run a model that 8 Q.
didn't have any numerical errors that had to be 9
troubleshooted? 10

Myself personally, no. 11 A.
There's a binder directly in front of you 12 Q.

there with a number of tabbed exhibits.  If you 13
don't mind, can I have you open it to landowner -- 14
or LO-63.  15

I'm there. 16 A.
Are there features on this map that you 17 Q.

recognize from the shapefiles submitted by Summit 18
to the DMR? 19

These appear to be the storage facility 20 A.
boundaries and the AOR for the three permits. 21

Are you also familiar with the maps that 22 Q.
were produced to indicate the 5-, 10- and 20-year 23
pressure increases in the area of the injectors? 24

Yes, I'm familiar with those. 25 A.
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And does it appear that one of those is 1 Q.

also overlaid on this exhibit? 2
It does appear that way, but it's 3 A.

difficult to see given the color scale for that 4
layer. 5

You are familiar with the maps that were 6 Q.
generated to indicate the areal extent of the 7
pressure increases in the reservoir that were in 8
the application; right? 9

I am. 10 A.
And so you'd agree that there will be 11 Q.

increases in the pressure in the formation well 12
outside the boundaries of the storage facility? 13

Yes.  If we may, I'd like to speak off 14 A.
page 4-2 of the permit. 15

Okay.  16 Q.
Figure 4-1. 17 A.
And just for the record, the permit being 18 Q.

referenced is Exhibit 1A? 19
Correct.  So this map is showing the 20 A.

predicted maximum subsurface pressure due to 21
injection from the three sites.  So this is at 22
20 years is where -- of injection is where we see 23
the maximum.  And as you can see, the pressure 24
increase extends beyond the proposed facility 25
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boundaries in the area of review. 1

What variable of Darcy's law limits the 2 Q.
amount and rate at which you can inject CO

2
? 3

I don't think I could speak to that 4 A.
without the equation in front of me. 5

What limits your ability to inject CO
2
 into 6 Q.

these Class VI wells?  Let me ask that again.  7
What limits the rate and amount of CO

2
 that 8

you can inject into that reservoir through these 9
Class VI wells? 10

So the bottomhole pressure constraint is 11 A.
the -- the regulatory constraint that dictates the 12
amount of CO

2
 that can be injected into these wells.  13

So that bottomhole pressure constraint is derived 14
as 90 percent of the fracture pressure gradient.  15
So bottomhole pressure is the regulatory constraint 16
for the Class VI. 17

And the bottomhole pressure is obviously 18 Q.
directly impacted by existing pressures in the 19
formation; right? 20

That's correct. 21 A.
Are you familiar with the intervention by 22 Q.

Minnkota in this proceeding? 23
Generally. 24 A.
Are you familiar with where the well is 25 Q.
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that they had concerns about? 1

Yes. 2 A.
Is Summit's project going to affect the 3 Q.

ultimate bottomhole pressure that limits Minnkota's 4
project? 5

There will be pressure interference. 6 A.
Can I have you go back to Exhibit LO-63? 7 Q.
I'm there. 8 A.
Do you see in the legend there there's a 9 Q.

number of different colors, and I'll agree with you 10
the color scale's a bit off, but down near the 11
bottom next to Swenson there's a white color.  Do 12
you see that? 13

Yep. 14 A.
Do you see the land that sits right in 15 Q.

between the areas of review of the three different 16
storage facilities? 17

Yes. 18 A.
Is there going to be pressure interference 19 Q.

with Mr. Swenson's lands and pore space? 20
Define "pressure interference with." 21 A.
From the Class VI injectors that Summit is 22 Q.

going to inject CO
2
 into.  23

There will be a pressure increase in the 24 A.
reservoir due to injection.  The map does show the 25
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pressure increase will be in the pore space below 1
that land. 2

Which would similarly limit the ability to 3 Q.
inject into the pore space in that part of the 4
reservoir based on limits to bottomhole pressure 5
that are being affected by that pressure 6
interference by Summit's Class VI wells? 7

Yes, potentially. 8 A.
How much is Summit compensating for that? 9 Q.
They're not required to compensate based 10 A.

on North Dakota Class VI laws.  They're required to 11
compensate for use of pore space for CO

2
 storage.  12

Injection will cause pressure increase. 13
Which reduces the availability of pore 14 Q.

space for storage of substances? 15
No.  The pore space is still there.  It's 16 A.

not taking the pore space away. 17
It reduces the availability of the pore 18 Q.

space for the storage of substances? 19
I don't agree with that characterization. 20 A.
Why not? 21 Q.
An operator could come in and still 22 A.

develop that and store CO
2
 in that pore space. 23

Subject to a bottomhole pressure 24 Q.
limitation that has been significantly impacted by 25
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the three Class VI wells surrounding him; right? 1

For the amount.  Bottomhole pressure might 2 A.
impact potential injection rates, not necessarily 3
the volumes that could be stored there.  So one 4
thing to note that while injection operations will 5
increase pressure, when injection stops or if 6
injection rates are limited, after injection stops 7
pressure will die off in the reservoir, and we have 8
a map that demonstrates that.  9

During operations, you know, if Summit's 10
injecting at a lower rate, there will be a lower 11
pressure increase.  It could also, you know, shut 12
in wells which would result -- or decrease -- which 13
would result in additional pressure decreasing 14
there.  The pressure increase is temporary, but a 15
developer could come in and still inject CO

2
 there. 16

And you show equilibrium of pressures ten 17 Q.
years after operations; right? 18

The permit has a map that demonstrates 19 A.
this pressure decrease.  It doesn't represent 20
pressure equilibrium. 21

What would you project that to be in time 22 Q.
from the end of operations? 23

We did not simulate that. 24 A.
Would you expect it to be more than 25 Q.
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20 years? 1

We'd have to simulate that. 2 A.
Significant pressure interference for at 3 Q.

least 30 years of Mr. Swenson's pore space caused 4
by the Summit project? 5

Again, it would limit injection rates.  It 6 A.
wouldn't limit the total volumes that could be 7
stored on his land.  So to answer your question, 8
there would be a pressure increase of approximately 9
500 psi up to a thousand psi increase over the 10
current pressure of the Broom Creek today for up to 11
30 years. 12

What's the economic incentive for 13 Q.
injecting CO

2
 into the pore space? 14

Can you clarify that question?  15 A.
Is Summit being paid in the form of tax 16 Q.

credits by the federal government to inject CO
2
 in 17

the pore space? 18
I believe Wade testified yesterday as to 19 A.

the -- the economic drivers behind their project.  20
I can't answer questions on that. 21

Will the 45Q credits be in place in the 22 Q.
same form and amount 30 years from now? 23

MR. BENDER:  Objection.  Calls for 24
speculation. 25
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HEARING EXAMINER GARNER:  Overruled. 1
MS. DOUGLAS:  As written today?  2
(MR. BRAATEN CONTINUING)  Correct.  3 Q.
No.  But as I mentioned, while Summit's 4 A.

operating, there's nothing that would preclude an 5
operator from coming in and injecting to store CO

2
.  6

The same amount of pore space would still exist.  7
They would just have to inject at lower injection 8
rates, but they could still get the same amount of 9
CO

2
 in that pore space over time. 10

How much longer amount of time? 11 Q.
We have not run that model. 12 A.
MR. BRAATEN:  Real quick, I apologize, on 13

the prior exhibit, LO-83, I did not move to admit, 14
and I would move to admit LO-83. 15

MR. BENDER:  Did you say 83 or 63?  16
MR. BRAATEN:  83.17
MR. BENDER:  Oh, that one.  I'm sorry.18
MR. BRAATEN:  I'm skipping back.19
HEARING EXAMINER GARNER:  Any objections?  20
MR. BENDER:  No objection. 21
HEARING EXAMINER GARNER:  The exhibit is 22

admitted. 23
(MR. BRAATEN CONTINUING)  You talked 24 Q.

yesterday briefly about the area of review and 25
334

corrective action.  Did you look at the old wells 1
that have been P and A'd around the area of the 2
storage facilities? 3

(BY MS. OLSEN)  We did. 4 A.
What did you look at in those wells? 5 Q.
Particular to this permit, there are no 6 A.

legacy wells in this area. 7
Within the area of review? 8 Q.
Within the area of review for the TB 9 A.

Leingang, that's correct. 10
Did you look at the legacy wells that are 11 Q.

closest but not within your area of review? 12
We did not evaluate wells outside of the 13 A.

area of review. 14
Okay.  Are you aware of the Fritz-Lutz 1 15 Q.

well? 16
I don't believe that was in the area of 17 A.

review. 18
Are you aware of where it is in relation 19 Q.

to the area of review? 20
Which area of review?  21 A.
Any of them.  22 Q.
Not at this moment. 23 A.
And are you familiar with the Richter 1 24 Q.

well? 25
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I recall the Richter 1 well. 1 A.
Did you assess that well in any way as 2 Q.

part of your work on the Summit project?3
No.  Class VI rules only require 4 A.

evaluation of wells within the area of review. 5
Can I have you turn to Figure 4-1, the 6 Q.

pressure map we were taking a look at a moment ago.  7
(BY MS. DOUGLAS)  We're there. 8 A.
Are the dots on this pressure map 9 Q.

indicative of wells? 10
Yes. 11 A.
Are you generally familiar with the two 12 Q.

wells I mentioned being to the southwest of the 13
storage facility represented on this map?  Sorry.  14
I don't know who I'm talking to.  Either of you who 15
knows.  16

Not based on the current map.  They're not 17 A.
labeled or have well names, so I can't identify 18
them based on this map. 19

And just based on your familiarity with 20 Q.
your location, does it appear that the -- let me 21
ask a different question.  22

Based on your familiarity with the Richter 23
1 well, is it your understanding that that well is 24
generally to the south or southwest of the storage 25
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facilities? 1

(BY MS. OLSEN)  I don't recall that 2 A.
information, but if you say it is. 3

So if we look directly south from the SCS1 4 Q.
injection wells that is indicated on the map with 5
the green triangle, if you go south of that until 6
you're outside of the area of review and storage 7
facility boundaries, almost directly south in blue 8
there is a dot and it is a dot directly south of 9
the green triangle and within the area that I 10
believe is indicated as a 400 psi pressure 11
differential.  Do you see where I'm pointing at 12
that? 13

I do. 14 A.
Does that well have surface casing below 15 Q.

the depth of the uppermost freshwater aquifer or 16
U.S. drinking water aquifer? 17

I don't have that information in front of 18 A.
me.  19

Have you assessed the integrity of the 20 Q.
plugs on that well? 21

For this permit, only wells within the 22 A.
area of review are required to be assessed. 23

I understand.  But as a factual matter 24 Q.
regardless of a requirement, did you assess the 25
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integrity of the plugs on that well? 1

I did not. 2 A.
And did EERC assess that? 3 Q.
I don't recall. 4 A.
Do you know if Summit assessed that? 5 Q.
I don't know. 6 A.
You'd agree that the reservoir pressures 7 Q.

in the area of that well are going to increase by 8
400 psi based on your modeling as indicated on this 9
map at Figure 4-1? 10

That's correct. 11 A.
Did you run an MIT on the well? 12 Q.
We did not.  I assume the well is plugged. 13 A.
When was it plugged? 14 Q.
I don't know.  Most of the wells in this 15 A.

area are vintage and drilled in the '70s.  That's 16
my assumption. 17

Or even earlier? 18 Q.
Sure. 19 A.
Some of them plugged before the 1950s 20 Q.

even? 21
Perhaps. 22 A.
So plug job that's 70 years old now? 23 Q.
Seven years?  24 A.
70.  25 Q.
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Perhaps. 1 A.
And it was plugged before we had the oil 2 Q.

and gas conservation laws on the books in North 3
Dakota we have now? 4

Plugging rules were different, yep. 5 A.
How much time and expense would be 6 Q.

required to pressure up an MIT and run it at 400 7
psi on that well? 8

(BY MS. DOUGLAS)  That -- that well's 9 A.
abandoned and so it's -- it's not accessible at the 10
surface.  You'd have to redrill out the plugs and 11
recomplete it to get any information out of it. 12

Was there an assessment of whether that 13 Q.
might need to be replugged? 14

No.  Again, Caitlin's testified and stated 15 A.
here a couple times we're only required to evaluate 16
the wells in our AOR.  17

I would like to say -- point out, we did 18
look at potential leakage or ribbing of leakage in 19
that well.  So if I could direct you to page 3-41 20
to map -- to the map in Figure 3-2.  So we modeled 21
a case here assuming hypothetical leakage pathways, 22
again, hypothetical leakage pathways, meaning that 23
there's a leakage pathway through plugs for this 24
model.  If there was a leakage pathway due to the 25
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pressure increase -- maximum pressure increase from 1
injection, we're estimating over the life of the 2
project only .005 meters cubed of formation fluid 3
could leak up through that well, again assuming 4
it's leaking, into overlying formations.  5

So, again, we have not evaluated that 6
particular well.  It's outside of our AOR.  We 7
don't believe that there is endangerment of USDWs 8
due to leakage. 9

But if the plugs were bad, your modeling 10 Q.
indicates that fluids from the formation would 11
travel up that well in some amount to the 12
freshwater drinking aquifer that is not protected 13
by a surface casing? 14

The Broom Creek as it sits today is 15 A.
overpressurized.  If those plugs were bad because 16
the Broom Creek is overpressurized, fluids would 17
already be flowing. 18

How much psi would it take to bust those 19 Q.
plugs? 20

I don't have that calculation. 21 A.
So you don't know if the pressure 22 Q.

formation would cause those plugs to burst right 23
now? 24

(BY MS. OLSEN)  Class G cement is 25 A.
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typically rated to 5,000 psi. 1
Is that what they used in 1945? 2 Q.
I'd have to look at the plugging records 3 A.

to look at that specific well. 4
Do they have plugging records? 5 Q.
I don't know. 6 A.
Do you have any familiarity with how wells 7 Q.

were plugged in North Dakota in the 1940s? 8
Generally, yes. 9 A.
Based on what? 10 Q.
My experience working for the Department 11 A.

of Mineral Resources. 12
If you put a Class VI injector on the 13 Q.

Swenson land and ran it at the same rates and 14
volumes that Summit is going to run its wells, 15
would that have any impact on Summit's project? 16

(BY MS. DOUGLAS)  Yes, potentially. 17 A.
Do you think Mr. Swenson could get a Class 18 Q.

II disposal well into the Broom Creek Formation 19
permitted on his land in between the three Class VI 20
injectors? 21

So my understanding is that the -- the 22 A.
Commission -- and I might not be using the proper 23
terms -- but if they grant this permit, they will 24
define this as a field, and so my understanding is 25
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Mr. Swenson could permit the Class II or a Class VI 1
well on his land.  He would have to work with the 2
Commission and make sure that he abides by any 3
Commission orders related to those field rights. 4

Given your knowledge of the technical 5 Q.
feasibility of that, do you think the Commission's 6
going to grant that permit? 7

I think development of any subsurface 8 A.
resources in the state require the cooperation of 9
many entities, including landowners and project 10
developers. 11

How is Summit cooperating with Mr. Swenson 12 Q.
to allow him to develop his pore space subject to 13
the pressure increases caused by Summit's Class VI 14
wells? 15

Is Mr. Swenson actively trying to develop 16 A.
those?  17

Do you have the answer to my question? 18 Q.
I don't have any knowledge of Mr. Swenson 19 A.

actively trying to develop those. 20
And so if Summit is preventing him from 21 Q.

developing those, what does it matter if he's 22
actively trying to develop them right now or not? 23

Could you clarify how Summit's -- 24 A.
Why are you saying it's significant or 25 Q.
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relevant whether or not Mr. Swenson is actively 1
trying to develop a Class II well? 2

Your question you asked me, I believe -- 3 A.
and it can be repeated back here, but I believe you 4
asked why is Summit preventing Mr. Swenson from 5
developing his pore space. 6

Okay.  Well, if I asked that, I apologize.  7 Q.
My intended question is has Summit worked with 8
Mr. Swenson or reached out or talked to him about 9
how their operations are going to affect his 10
ability to use his pore space? 11

I was not privy to the discussions between 12 A.
Summit and Mr. Swenson. 13

Would you agree there's going to be about 14 Q.
a 900 psi pressure increase in the pore space in 15
the reservoir under Mr. Swenson's land? 16

Approximately, yes. 17 A.
Is the max bottomhole pressure about 18 Q.

3,000, 3,500?  What's the max bottomhole pressure 19
on the BK Fischer? 20

It's on the range of, yeah, 3,600 psi to 21 A.
3,800 psi, depending on what site-specific data -- 22

So you're going to increase the pressure 23 Q.
in his pore space by approximately 25 percent of 24
the max bottomhole pressure? 25
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I've not done the specific calculations, 1 A.

but if you're saying that's what it is -- 2
Is 900 approximately one-fourth of 3600? 3 Q.
Yep. 4 A.
There was testimony yesterday about the 5 Q.

delineation of the CO
2
 plume boundary, and I believe 6

the testimony was that it was determined to be at a 7
5 percent concentration of CO

2
 in the aquifer as the 8

edge of the CO
2
 plume; is that right? 9

That's correct. 10 A.
And can you tell me again why 5 percent? 11 Q.
Yes.  So there's several studies out there 12 A.

that suggest that 5 percent is the detection limit 13
for monitoring techniques, particularly 3D seismic. 14

Would it be fair and accurate to say that 15 Q.
at the bottom of the injector, bottomhole, you've 16
got about a hundred percent CO

2
 in the formation, 17

would that be fair, during injections? 18
Right -- right at the injection well?  19 A.
Right.  I'm just saying if you start 20 Q.

aground like right at -- where you're injecting, we 21
can make an assumption that the CO

2
 is a hundred 22

percent of the fluid right there; right?  Within 23
one inch of the bottom of the well -- actually, let 24
me ask you something.  Are they perforating the 25
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well? 1

They will be perforating the well. 2 A.
Okay.  3 Q.
Or -- yes, they will be perforating the 4 A.

well. 5
Is there going to be a lateral? 6 Q.
No. 7 A.
Okay.  So within the wellbore we're at a 8 Q.

hundred percent CO
2
? 9

Correct. 10 A.
And you're indicating the edge of the 11 Q.

plume is 5 percent CO
2
? 12

Correct. 13 A.
Does the concentration of CO

2
 become more 14 Q.

diluted in a linear manner as you move away from 15
the wellbore? 16

No, not necessarily.  I'd like to point 17 A.
you to page 3-25 and 3-26. 18

Okay.  19 Q.
So these are showing cross-sections 20 A.

through the simulated plume.  These are 21
representing the gas saturation in the model cells.  22
So saturation of CO

2
 is also dictated by the 23

porosity and permeability of the rock, so you'll 24
note -- so, again, this has the 5 percent 25
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saturation cutoff.  You'll note along the wellbore 1
you see an area of white, so this is on Figure 2
3-15a.  Even at the wellbore saturation is below 3
5 percent due to the porosity and permeability in 4
that model layer.  5

So it's -- it's dependent on porosity and 6
permeability and how the CO

2
 would flow in the 7

formation.  8
And just a point of clarification, 9

saturation will never be a hundred percent.  CO
2
 10

injection can never move all of the formation fluid 11
out of -- out of the rock. 12

Okay.  Thank you.  If we held constant 13 Q.
permeability and porosity, would the CO

2
 become more 14

diluted in a linear or logarithmic function as you 15
move away from the wellbore? 16

Not directly linear or logarithmic, but 17 A.
generally it would.  At the edges of the plume is 18
where you see more mixing of CO

2
 with -- with brine.  19

So, generally speaking, if we were to plot 20 Q.
the reduction in CO

2
 concentration on a linear scale 21

out to 1 percent, and let's pretend we can measure, 22
would the area of that line representing 6 percent 23
to 1 percent be much longer than the rest of the 24
line? 25
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Based on the volumes being simulated here, 1 A.

no, it would be much, much smaller because you'd 2
have a larger area with higher saturation. 3

Would the area over which the saturation 4 Q.
changes from 10 percent to 0 percent be 5
significantly longer than the area over which it 6
changes from 20 percent to 10 percent? 7

I can't really make an educated guess on 8 A.
that -- 9

What would you expect? 10 Q.
-- at this time. 11 A.
Would you expect that area from 10 to 12 Q.

0 percent to take longer or be longer than the area 13
from 10 to -- or 20 to 10 percent based on what you 14
know about how it dilutes as it moves away from the 15
wellbore as an engineer? 16

Again, I don't think I could -- could 17 A.
speak on that. 18

Okay.  And the 5 percent, again, though, 19 Q.
was chosen because that's essentially the detection 20
limit and that's the lowest limit you can detect 21
with running the models?  Sorry.  Let me start 22
over. 23

The 5 percent is used because that is the 24
detection limit from the seismic? 25
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Correct.  Based on published studies -- 1 A.
Okay.2 Q.
-- from other carbon capture and storage 3 A.

sites that are in operation. 4
But you agree that's not actually the 5 Q.

border or the edge of where the actual CO
2
 being 6

injected is traveling to? 7
As discussed, it's the boundary we can 8 A.

detect. 9
How? 10 Q.
With seismic. 11 A.
But only to a 5 percent concentration of 12 Q.

CO
2
; right? 13

Yep. 14 A.
So we know that there is CO

2
 outside of 15 Q.

that boundary if that boundary is set at 5 percent.  16
It sure doesn't go from 5 percent to 0 within a 17
millimeter; right? 18

There's the potential for CO
2
 to be -- 19 A.

It's not just potential.  Just as a matter 20 Q.
of physics, there's obviously CO

2
 outside of that 21

boundary; right? 22
Yeah. 23 A.
Is there a plan to put two different 24 Q.

wellbores in at each injector site? 25
348

That's my understanding. 1 A.
Is the intent to do any kind of 2 Q.

directional drilling with the wellbores? 3
I believe so, but I can defer questions of 4 A.

that to a witness who can answer in more detail. 5
Okay.  Did someone generate a PHI-H map 6 Q.

for the reservoir in the area -- areas of review?7
I don't believe one was provided in the 8 A.

permit and I'm not sure if one was produced. 9
Would the -- would EERC have produced the 10 Q.

PHI-H map if one was produced? 11
Yes.12 A.
Can I have you look at Figure 3-1? 13 Q.
I'm there. 14 A.
It says the distributed PHIE property 15 Q.

along a roughly west-east cross-section.  It seems 16
obvious, but I want to make sure I understand.  The 17
little callout in the upper left with the red line, 18
does that indicate the cross-section? 19

That does.  The red line's the path of the 20 A.
cross-section. 21

Okay.  Do you see the vertical line for 22 Q.
the Archie Erickson 2? 23

I do. 24 A.
And do you see just to the left of that 25 Q.
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there's a couple areas with some fairly significant 1
pockets of red, I'll call them? 2

Yep. 3 A.
And then if we look over at the Milton 4 Q.

Flemmer, just to the right of that there's an area 5
that is mostly blue and green with just a little 6
yellow.  Do you see where that is? 7

I do. 8 A.
If we took a hundred-foot diameter core in 9 Q.

that area with the red splotches just to the left 10
of the Archie Erickson and then we took a 11
hundred-foot diameter core in that area with the 12
blue and green just to the right of the Milton 13
Flemmer, would one of those cores contain more 14
available pore space for the storage of substances 15
than the other? 16

Yes.  If we're -- we're -- in a 17 A.
hypothetical case if we're assuming that this model 18
is a hundred percent accurate and represents the 19
rocks there, where you have higher porosity, you're 20
going to have more pore space just mathematically. 21

And there's also a difference -- if we did 22 Q.
that same exercise, there's also a difference in 23
the amount of pore space available for storage 24
based on the vertical extent of the formation; 25
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right? 1

You're saying based on the thickness?  2 A.
Correct.  3 Q.
Yes.  That would be a factor in that 4 A.

calculation -- sorry.  That would be a factor of 5
the calculation, would be height, if you're 6
calculating volume. 7

And would a PHI-H map show us 8 Q.
geographically what the various values were, taking 9
into account the porosity as well as the thickness? 10

It would for the realization of the model 11 A.
in the permit.  One thing to understand, while we 12
use site-specific data as controls, we used 13
variograms and other means to distribute properties 14
to the best of our ability.  It doesn't mean that 15
the model will be a hundred percent accurate, which 16
is why we have that five-year reevaluation period 17
in case our model -- or the actual subsurface 18
geology is slightly different than our model, so 19
that we can account for those differences in how 20
bottomhole pressure is responding to injection as 21
well as how the CO

2
 plume is migrating in the 22

reservoir. 23
But if we look at Figure 3-1 in that area 24 Q.

of red just to the left of the Archie Erickson, 25

351
you're not saying that the model just randomly 1
allocated an area of higher porosity to that 2
specific location based on, you know, a factor of 3
variability.  It's doing that because it is 4
predicting that that actually has more porosity 5
there in that specific location; right? 6

It's being informed by control points, but 7 A.
we did uncertainty analysis looking at a hundred 8
different cases for property distribution -- sorry, 9
not a hundred -- a thousand different cases for 10
property distribution.  We chose the one P50 case 11
which we feel is the most likely. 12

And you couldn't have done that unless you 13 Q.
were able to do sensitivity analysis? 14

Uncertainty analysis. 15 A.
Sorry.  16 Q.
But, yes, that's correct.  Those are the 17 A.

steps we performed to determine which model we had 18
the highest confidency in being the most probable 19
case. 20

And it's important to do that; right? 21 Q.
When you're the operator looking to define 22 A.

the boundaries of your storage facility area, it's 23
important as you will be obligated to operate and 24
CO

2
 must stay within those bounds. 25

352
What if you're the landowner with pore 1 Q.

space on the outside of that boundary, is it 2
important for them? 3

I don't understand what context it would 4 A.
be important for them.  The operator's required to 5
keep CO

2
 within their boundaries.  If CO

2
 is going 6

to go outside their boundaries, they're in 7
noncompliance with their permit.  If they have to 8
adjust their boundaries, they are going to have to 9
amalgamate or acquire that additional pore space 10
outside, go through this major modification and 11
hearing process to get that approved. 12

With respect to the compensation being 13 Q.
paid to the landowners whose property is being used 14
by Summit, is there any consideration given to the 15
actual porosity or actual thickness of their pore 16
space? 17

I believe Summit chose to treat all 18 A.
landowners within the storage facility area 19
equally, meaning that the compensation is based by 20
a total amount of CO

2
 injected and they're given the 21

proportional payment for the amount of land they 22
have within the storage facility area.  They did 23
not use a volumetric approach.  So in a volumetric 24
approach landowners would be paid for the actual 25
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amount of CO

2
.  Why that's not done is it -- it 1

would -- it would benefit the landowners directly 2
around the injection well, so Summit chose to treat 3
all landowners within the storage facility area 4
equally instead of -- 5

Accurately? 6 Q.
I don't agree with that classification. 7 A.
Well, they're not paying the landowners 8 Q.

based on the amount of CO
2
 being stored in their 9

pore space; right? 10
Summit's paying for the use of the pore 11 A.

space, so they are leasing the pore space. 12
Are they leasing the pore space from my 13 Q.

clients? 14
My understanding is that your clients are 15 A.

outside of the storage facility area boundary, so 16
their pore space is not being leased for storage of 17
CO

2
. 18

Can I have you flip back to Landowner 63.  19 Q.
I'm there. 20 A.
If you see the different colors next to 21 Q.

the names and you look at the map, there are blocks 22
of colors both within and without the storage 23
areas, areas of review and outside of those 24
boundaries? 25

354
Yep. 1 A.
I apologize.  Bear with me one moment.  I 2 Q.

think I may be done.  3
Is there a place in the permit application 4

where thickness or porosity is broken down by 5
landowner or tract? 6

No. 7 A.
Okay.  Whether it's in the application or 8 Q.

not, was that ever done or attempted by EERC, to 9
your knowledge? 10

No. 11 A.
How does it affect the accuracy of your 3D 12 Q.

seismic if you are not doing it on certain tracts? 13
It has the potential to reduce the 14 A.

resolution and quality of the seismic data. 15
And does it reduce the resolution and 16 Q.

quality just for that area specifically or does 17
that lack of seismic in that area impact the 18
quality of the other data? 19

So the quality of the seismic data is 20 A.
dependent on the fold as well as the source 21
receiver offsets, so it's dependent -- the quality 22
of the image is dependent on the fold within each 23
area.  Fold is lower when you aren't allowed to 24
have source and receivers in a specific tract.  25

355
However, if you have sufficient source receiver 1
offset, the quality of data will be lesser for 2
shallower formations, but you would -- depending on 3
the side of the land where you don't have source 4
and receivers, you may still have source -- 5
sufficient source and receiver offset to produce 6
high-quality images with a seismic of the deeper 7
formations.  8

Again, that's going to be dependent on the 9
depth of the reservoir, the source receiver offset 10
and the area where receivers and source weren't 11
allowed to be placed or operated. 12

MR. BRAATEN:  I don't have any further 13
questions. 14

HEARING EXAMINER GARNER:  Any questions 15
from the staff?  16
                                        EXAMINATION 17
BY MS. MADCHE:18

I have some questions.  I would like to 19 Q.
start out with some of the questions that were 20
deferred to this group from earlier.  Let's see 21
here.  22

So you had given testimony on the location 23
of coal reserves and coal leases within the three 24
storage facility permits.  Would you be able to 25

356
answer approximately how close mining activity 1
currently is from proposed equipment, aboveground 2
infrastructure for the three facilities?  So to 3
repeat, for each three storage facility permits, 4
what's the proximity to current mining activity to 5
date from the aboveground surface infrastructure?  6
And if you need to defer that, that's fine.  Just 7
let me know.  8

(BY MS. DOUGLAS)  All right.  I'm going to 9 A.
point you to the Exhibit 2.  10

MR. BENDER:  It's 1B. 11
MS. DOUGLAS:  1B.  Exhibit 1B, page 280.  12

This is the Archie Erickson/BK Fischer permit.  13
(MS. MADCHE CONTINUING)  Yep.  14 Q.
Figure 2-50.  So these reflect the closest 15 A.

mining operations from the Coyote Creek and Beulah 16
Mine which are the closest mining operations to any 17
of the three storage facility areas.  And you can 18
see on this map green shows future mining 19
activities and brown shows mined out -- or areas 20
where mining has already taken place.  And you can 21
see the approximate distance from those to the 22
proposed injection sites as well as the flowlines.  23
So here the scale we're looking at, I believe those 24
are townships.  So it's approximately three to 25
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four miles, the surface facilities are, from the 1
future mining activities. 2

And just to confirm, yesterday in your 3 Q.
testimony you had stated that there were no active 4
coal leases where surface infrastructure was 5
planned for the three facilities; correct? 6

Correct. 7 A.
So earlier I had asked a question on why 8 Q.

the Milton Flemmer 1 was used as the type log in 9
Article 1.15 for all three storage agreements.  10
Could you elaborate as to why? 11

I can.  So the Milton Flemmer well 12 A.
penetrates the entire thickness of the Amsden, so 13
it was used as the type log so that we could 14
accurately represent the depth to the top and the 15
bottom of the Amsden and the thickness.  The other 16
two stratigraphic test wells drilled for the other 17
storage facility areas do not penetrate the entire 18
Amsden.  That is why the Milton Flemmer 1 well was 19
used as the type log for all three storage 20
facilities. 21

When it comes to the royalty payments, 22 Q.
would you agree that due to the lack of history 23
matching data that we have that there would be more 24
uncertainties to allocating via volumetric versus 25

358
the tract participation as Summit has chosen to go 1
forward with? 2

I would agree with that.  I'd also add 3 A.
that there are limitations for using monitoring 4
methods to quantify the amount of CO

2
 in a given 5

area in the subsurface.  Monitoring methods such as 6
3D seismic and time lapse changes that can be 7
captured in 3D seismic are susceptible to both 8
changes in pressure and changes in fluid 9
saturation, so you would not be able to accurately 10
separate out effects of pressure from CO

2
 saturation 11

in order to assure you're compensating landowners 12
using a volumetric approach. 13

So now I'm going to move forward to 14 Q.
questions that I have from Section 2 on the 15
geologic exhibits.  For the storage facility permit 16
for the TB Leingang, what was the maximum pressure 17
applied during the microfracture testing in the 18
Milton Flemmer 1 well within the Spearfish/Opeche 19
Formation? 20

I'll defer that question to a later 21 A.
witness who was involved in those tests. 22

Would you be able to state who it's being 23 Q.
deferred to specifically? 24

Ms. Jean Oddy. 25 A.

359
Okay.  As it pertains to all three of the 1 Q.

storage facility permits and to their stratigraphic 2
test wells, can you explain how you determined 3
which sand package within the Broom Creek you 4
target for your microfracture in situ stress test 5
to determine the fracture propagation pressure 6
gradient? 7

I'll also have to defer that to Ms. Oddy. 8 A.
Okay.  For all three of the applications 9 Q.

and the three stratigraphic test wells, was the 10
next dissipation zone above the injection zone, so 11
your Inyan Kara, sampled at all three facilities? 12

I believe so, yes. 13 A.
And did those samples show evidence that 14 Q.

the formations are currently hydraulically 15
separated? 16

That's our interpretation of the data, 17 A.
yes. 18

And in all three storage facility permits, 19 Q.
has any Fox Hills wells been sampled? 20

(BY MS. OLSEN)  There's historical 21 A.
groundwater sampling data in Appendix B throughout 22
each of the three permits.  Plans to test those 23
wells in the baseline sampling plan are described 24
in Section 5 and will be testified to later. 25

360
So just to confirm, you reviewed any data 1 Q.

that already existed which would be in Appendix B, 2
but no baseline sampling has started in the Fox 3
Hills? 4

That's correct. 5 A.
Core plugs taken from the base of the 6 Q.

upper confining zone in the Milton Flemmer 1 well 7
had a fairly high anhydrite weight percentage, 8
around 86 to 98 percent.  Similar in the Archie 9
Erickson, there was around 95 and a half percent 10
shown.  Did geochemical modeling indicate that it 11
was likely that the boundary between the two 12
formations would dissolve due to that percentage of 13
anhydrite? 14

(BY MS. DOUGLAS)  Geochemical modeling 15 A.
done for the upper confining zone showed little to 16
no dissolution of anhydrite due to geochemical 17
reactions with the modeled CO

2
. 18

And would that apply for both the TB 19 Q.
Leingang and the BK Fischer? 20

That's correct. 21 A.
So I'm going to ask some questions related 22 Q.

to the formation imaging logs.  Would you be the 23
correct witness to answer for all three storage 24
facility permit applications?  I only ask because 25
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it was discussed that you were going to have 1
another witness at the end that would talk about 2
differences between the three facilities, or are 3
you good with answering them? 4

We're good with answering the questions to 5 A.
all three. 6

Okay.  So in the Milton Flemmer 1 well, 7 Q.
both in the formation imaging logs and within the 8
thin sections specifically where high anhydrite 9
content existed, there were a handful of fractures 10
that were shown.  Can you please explain why these 11
fractures don't pose a risk to the storage 12
facility?  13

You said for the upper confining zone?  14 A.
Yes.  15 Q.
Could you point to specifically what depth 16 A.

interval?  17
So in figure 2-33 and into 2-34 in the TB 18 Q.

Leingang application, it shows that there are a 19
handful of resistive litho-bound fractures present 20
in the Opeche/Spearfish interval.  Why are these 21
fractures not a concern as far as containment? 22

They're not a concern for containment 23 A.
because they're commonly filled.  In the case of 24
the resistive bound fractures, they're commonly 25

362
filled with anhydrite. 1

So they wouldn't have transmissibility to 2 Q.
have CO

2
 move through them? 3

Correct.  They wouldn't have 4 A.
transmissibility in the sense of they wouldn't have 5
sufficient permeability. 6

So now in the BK Fischer application, 7 Q.
similarly in the Archie Erickson 2 well, the 8
investigation also found fractures, including one 9
minor fault.  I would have the same questions for 10
that one.  I'll let you get to the -- the figure 11
here.  So Figure 2-30 (c) specifically would show 12
some of the fractures and the minor fault that was 13
found within the Opeche/Spearfish interval.  14

For this well the fractures were also 15 A.
commonly filled either with anhydrite or clay.  In 16
the case of the minor fault, it -- it appears to be 17
isolated.  It doesn't appear to transect a 18
sufficient vertical extent to -- to serve as a 19
fluid migration pathway or to be transmissible.  20
Meaning it's a minor fault and it doesn't cut 21
through the entirety of the upper confining zone. 22

And similarly in the last application, in 23 Q.
the Slash Lazy H 5 well there were fractures found 24
and a minor fault in the Amsden Formation.  25

363
Again, the minor fault -- or the fractures 1 A.

are commonly filled, in this case commonly with 2
anhydrite.  Similarly, given the geometry of this 3
minor fault, it appears to be isolated and does not 4
have properties to -- for it to serve as a fluid 5
migration pathway. 6

So I want to go back to the BK Fischer 7 Q.
application.  In the 3D seismic survey that was 8
done across these three storage facilities, was the 9
Stanton fault that was suspected to run through the 10
northwest corner of the BK Fischer storage facility 11
area found in the 3D seismic? 12

No.  The proposed location of the Stanton 13 A.
fault is on the edge of the 3D seismic survey.  We 14
saw no indication of the fault or any deformation 15
associated with the fault. 16

So now I'm going to move to questions 17 Q.
related to Section 3 for the model and simulation.  18
Do you know what the geographical projection was 19
used in Petrel for the geologic model? 20

I don't have that information on hand, but 21 A.
perhaps I could provide it after a break. 22

Okay.  And what is the cell size in the 23 Q.
model both within and outside of the refinement 24
grid? 25

364
Outside the refinement grid, it's a 1 A.

thousand by a thousand feet.  Within the refinement 2
grid, I believe it's 250 feet by 250 feet. 3

So on Figure 2-3 on page 2-5 that shows a 4 Q.
boundary for the simulation model, could you 5
explain why the boundary was centered as shown in 6
that figure within the geologic model? 7

Are you asking why the simulation model 8 A.
extent was centered within the geologic model 9
extent?  10

Yes.  Or how it was determined as far as 11 Q.
placement for the centering with it? 12

So the -- the simulation model extent was 13 A.
selected to cover Summit's sites and have enough of 14
a boundary -- or have enough cells as to model the 15
pressure plume and not have artifacts due to 16
boundary conditions.  Additionally, we wanted to 17
incorporate the nearest site, the DCC West site, to 18
evaluate potential pressure interference. 19

In the numerical simulation, are all three 20 Q.
facilities injecting across the same 20-year 21
injection period? 22

Yes.  That's what was modeled. 23 A.
In this section it's stated that the TDS 24 Q.

value of the Broom Creek measured from the Milton 25
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Flemmer 1 was used as the input for the numerical 1
simulation.  Can you explain why the Milton Flemmer 2
1 sample was chosen out of the three? 3

Yes.  So the Milton 1 sample was the -- 4 A.
the meeting of the three values.  We selected that 5
as it was a site-specific value close to what could 6
be considered an average between the three. 7

And could you explain what effect the TDS 8 Q.
input would have on the CO

2
 plume? 9

Yeah.  A higher TDS could potentially 10 A.
result in a smaller plume. 11

Similarly, it's stated that the 12 Q.
temperature and pressure gradients derived from the 13
Milton Flemmer 1 were used in the simulation.  14
Similarly the reasoning behind why the Milton 15
Flemmer 1 was chosen? 16

One of the reasons being wanting to apply 17 A.
the same reservoir conditions associated with the 18
salinity value. 19

And could you explain what effect 20 Q.
temperature has on the CO

2
 plume?  Movement, to 21

clarify.  22
A difference in temperature could result 23 A.

in either a larger or smaller plume. 24
So let's say like an increase in 25 Q.

366
temperature.  1

I can't recall at the moment.  I could 2 A.
provide that answer potentially after a break. 3

You had noted earlier that the CO
2
 stream 4 Q.

used in the geochemical modeling was done at 5
95 percent CO

2
 and 2 percent oxygen to be more 6

conservative because oxygen is likely what's going 7
to be most reactive.  Could you explain 8
additionally -- so in earlier testimony with group 9
one, they had stated that the minimum requirement 10
for the CO

2
 purity would be 95 percent to be able to 11

take CO
2
 from sources to send to these storage 12

facilities.  Can you explain why in the numerical 13
simulation 98.25 percent was used instead of 14
95 percent?  95 percent being the minimum cutoff 15
for Summit to take CO

2
 from third-party sources.  16

Just to clarify, that's what Wade 17 A.
testified to, 95 not 98. 18

Correct.  But the model uses 19 Q.
98.25 percent.  I'm just asking why 98.25 percent 20
was used in the numerical simulation.  21

Sure.  So 98 percent is the expected 22 A.
operational composition. 23

And could you just explain what effect CO
2
 24 Q.

purity also has on the CO
2
 plume movement?  So like 25

367
a higher CO

2
 purity would have what influence on CO

2
 1

plume movement? 2
In this case because of the compositions 3 A.

where we're talking about, the potential would be 4
changes in plume size, but they -- it would be very 5
minimal. 6

As proposed well injectors are drilled, so 7 Q.
for the three applications the six injectors 8
haven't been drilled yet.  As they are drilled and 9
logging and coring and testing data is gathered, 10
that planned to be incorporated into the geologic 11
model and an updated simulation ran prior to 12
starting injection? 13

I don't know specific plans to update the 14 A.
model, but I believe regulations require validation 15
of the proposed model inputs with the injection 16
well data, including the injection test that's 17
required for each injection well. 18

So to confirm, if -- if the results 19 Q.
indicated a substantial change and the regulatory 20
group requested that it be done, at that time it 21
would likely be done? 22

By the regulatory group you mean the DMR?  23 A.
DMR.  24 Q.
Yes, we would. 25 A.

368
At what frequency will plume predictions 1 Q.

be updated once operations are underway? 2
No less than every five years. 3 A.
So I'd like to go to Figure 3-6 on 4 Q.

page 3-10 in the TB Leingang application.  5
I'm there. 6 A.
For all of the applications when showing 7 Q.

the permeability curves used for siltstone and 8
anhydrite, they were used equivalently.  Could you 9
explain why you're using the same?  So to clarify, 10
can you explain why the same permeability curve is 11
used for siltstone and anhydrite? 12

Sure.  That's related in part to the core 13 A.
analysis sampling and the data points available.  14
Because siltstone and anhydrite are expected to be 15
low permeability and porosity lithologies, we felt 16
it was sufficient to apply this data set to both 17
lithologies in the model. 18

So I'd like to move to Table 3-5 on 19 Q.
page 3-35.  20

I'm there. 21 A.
So for all of the applications when having 22 Q.

this table shown for the EPA Method 1, you are 23
using the proposed locations of one of the 24
injection wells, being the TB Leingang 1, the BK 25
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Fischer 1 and the KJ Hintz 1.  Considering these 1
wells haven't been drilled yet, can you explain how 2
these values are derived? 3

Sure.  So these values are taken from the 4 A.
geologic model and the simulation model. 5

And can you explain why it was chosen to 6 Q.
use these rather than the three stratigraphic test 7
wells? 8

Given that we modeled to populate these, 9 A.
you'll note that, for example -- so I'd -- just 10
trying to find a map I'd like to point you to.  So 11
I'd like to point you to page 3-22.  So here is a 12
map of the -- the average pressure change after 13
20 years of injection.  Again, the AOR was defined 14
using pressure data from the simulations.  If you 15
look at -- here in this case the green triangle 16
represents the injection well and just to the 17
southwest of that, that gray triangle represents 18
the Milton Flemmer well, and you can see that there 19
is a large difference in pressure between those two 20
locations.  So in that sense it was more 21
appropriate to use data from the injection well 22
location to be able to evaluate pressure change. 23

MS. MADCHE:  That is all the questions I 24
have.  Thank you.  25

370
                                        EXAMINATION 1
BY MR. STOLLDORF:2

Moving on to Section 4, I have some 3 Q.
questions about locations.  If you guys can't 4
answer these, just let me know who can.  Start on 5
page 4-4, Figure 4-2.  Just an AOR map showing 6
occupied structures, among other things.  How far 7
exactly -- or approximately how far away from the 8
facility are -- are occupied structures? 9

MR. BENDER:  We have another witness who 10
can provide that unless you know.11

MR. STOLLDORF:  Do you know who just so I 12
know who to ask?  13

MR. BENDER:  It will be Jimmy Powell. 14
MR. STOLLDORF:  Jimmy. 15
(MR. STOLLDORF CONTINUING)  For the TB 16 Q.

Leingang, BK Fischer and KJ Hintz wells, have any 17
baseline samples been taken from these wells to 18
date? 19

(BY MS. OLSEN)  Not in this part of the 20 A.
Summit project.  21

Okay.  22 Q.
Water -- Fox Hill -- you mean groundwater 23 A.

monitoring wells; correct?  24
Correct.  25 Q.

371
Yep.1 A.
This one is just related to the KJ Hintz 2 Q.

facility area of review.  The Raymond Jensen 1-34 3
well, File No. 4942, is a plugged and abandoned 4
well within that facility.  Can you briefly explain 5
the protective measures that are being made to 6
monitor the CO

2
 plume movement near that well? 7

3D seismic surveys will be taken at least 8 A.
every five years as part of the testing and 9
monitoring plan to track the plume.  And at or 10
around year 19, Summit proposes putting in an 11
additional groundwater monitoring well in the Fox 12
Hills Formation nearby that legacy wellbore. 13

Do you know how -- approximately how 14 Q.
close? 15

I don't think the final location has been 16 A.
determined yet.  17

MR. STOLLDORF:  Okay.  That's all I have. 18
                                        EXAMINATION 19
BY MR. SUGGS:20

Okay.  Bear with me.  A lot of my 21 Q.
questions have been asked at different levels, so 22
I'm going to have to pan through this as I go.  23

But I'm also going to start with a couple 24
of questions that were deferred.  One being the -- 25

372
looking at Figure 1-1 on 1-2 -- on page 1-2 of the 1
Leingang application.  Okay.  I'll start with the 2
odd shape of the CO

2
 plume as it exists in the 3

modeled stabilized CO
2
 extent.  Is there any 4

explanation for why we don't see CO
2
 in that central 5

area, the southwest central area? 6
(BY MS. DOUGLAS)  Yeah.  In this region of 7 A.

the model, we had low porosity and permeability 8
layers.  That's why you don't see predicted 9
migration of CO

2
 plume there. 10

The low PHIE and perm, I guess, layers 11 Q.
that exist in that area, were they arbitrarily -- 12
and when I say "arbitrarily," just purely due to 13
the variograms were they assessed or was there 14
additional seismic evaluation that supported that 15
low porosity/perm area? 16

There is additional seismic data that was 17 A.
used as control points and to -- to support the 18
distribution of properties, but it should be noted 19
that seismic data has resolution images for 20
resolving thicknesses of different porosity and 21
permeability layers, so there's potentially some 22
uncertainty. 23

Okay.  So I guess in that explanation, did 24 Q.
it just -- I'm going to tie this back to some of 25
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the discussion on the depositional environment.  1
Would the seismic in that area indicate it was 2
partially interdunal or do you see the dune 3
structures there or not? 4

Correct.  That would suggest the low 5 A.
porosity and permeabilities typically associated 6
with those interdunal dolomites as well as 7
anhydrite deposits. 8

Okay.  And then I asked this as well 9 Q.
earlier, but in Township 141 North, Range 88 West, 10
Section 35, you'll note that on this exhibit, at 11
least, the stabilized CO

2
 plume extent does appear 12

to contact the storage facility area border.  Do 13
you know what the distance is between there?  What 14
kind of buffer is applied at approximately around 15
that area? 16

Yes.  So regarding the stabilized CO
2
 plume 17 A.

extent, it's a short distance, you know, on the 18
order of 10 feet, but I would like to point out the 19
red line is the CO

2
 extent at the end of injection.  20

So we feel that that buffer is reasonable, and we 21
will, you know, reevaluate the predicted plume 22
movement and our storage facility area boundaries 23
no less than every five years to confirm that. 24

So just to clarify, the red line is the 25 Q.
374

extent of the CO
2
 migration at the end of the 1

20-year injection cycle? 2
Correct. 3 A.
And the gray that goes outside of that 4 Q.

would be where the model is predicting that CO
2
 to 5

migrate during a ten-year postinjection phase? 6
Correct. 7 A.
Okay.  Moving on to Sections 2 and 3, on 8 Q.

page 2-17 -- I've got to get there myself.  The 9
narrative right above the figure indicates that the 10
net sandstone thickness in the simulation model 11
area ranges from 6 feet to 397 feet with an average 12
of 140 feet.  Can you point me at -- somewhere on 13
the figure below, Figure 2-10a where it would 14
approach 6, or is that a typo in any way?  15

I believe the typo should say -- I believe 16 A.
those values are from the geologic model extent, 17
not the simulation model extent, so that is an 18
error. 19

Okay.  So that wouldn't be -- so what 20 Q.
should that read, then? 21

Because it's sandstone thickness, I'd have 22 A.
to calculate that from the model.  I can't derive 23
that from the thickness map. 24

I guess looking at the isopach of the 25 Q.

375
Broom Creek, then, do you see anywhere on that map 1
that you're presenting where the thickness would 2
approach 6 feet?  I mean in glancing at it, I 3
thought the -- the thinnest that was represented 4
was on the order of a hundred feet.  5

Yes.  That's why I believe that that's an 6 A.
error.  It should say those values are from the 7
geologic model extent where the Broom Creek 8
actually -- 9

Oh.10 Q.
-- does pinch out, not the simulation 11 A.

model. 12
Got you.  So not the simulation, but the 13 Q.

whole -- 14
Correct. 15 A.
-- geologic? 16 Q.
So that -- I believe that sentence is in 17 A.

error. 18
And that'd be where it would punch out to 19 Q.

the northeast and the Broom Creek wouldn't exist -- 20
Correct.21 A.
-- far northeast of the whole model area? 22 Q.
Correct. 23 A.
Okay.  Page 2-22.  At the bottom of that 24 Q.

page you indicate that there's, I guess, a sample 25
376

bias towards the sandstones that were sampled.  1
Does that sample bias affect the overall model in 2
any way? 3

No.  So the core samples were used to 4 A.
calibrate petrophysical logs of porosity -- 5
calculated porosity and permeability, and those 6
logs were what were used to help derive model 7
properties.  So I -- I don't believe that that bias 8
impacted the model in a significant fashion. 9

Figure 2-16 on page 2-25.  10 Q.
I'm there. 11 A.
At the very top of the Broom Creek here, 12 Q.

you have an anhydrite facies identified in column 7 13
on that figure.  And then in column 8 when you 14
upscale those for the modeling purposes, it's being 15
applied the siltstone facies.  Is there any effect 16
on the modeling due to that or is there a reason 17
that was applied instead of the anhydrite facies? 18

There is not an effect of that.  Both the 19 A.
anhydrite and siltstone are populated as low 20
porosity and permeability. 21

So functionally they both act as confining 22 Q.
layers in the modeling? 23

That's correct. 24 A.
That drives me to the geochemical side of 25 Q.
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this so I'm going to jump probably largely over 1
into Appendix C, but bear with me.  The -- the 2
narrative -- so I'm looking at C-15 and 16 here -- 3
or sorry -- Figures C-15 and 16.  I think I'm on 4
C-12.  5

Figure C-15 and 16 or page -- 6 A.
So the narrative that I'm asking about is 7 Q.

on page C-12 where you reference Figures C-9 and 8
10, which those figures are on pages C-15 and C-16.  9

Okay. 10 A.
This narrative indicates that dolomite is 11 Q.

the primary entity in dissolution and that 12
anhydrite is precipitating it.  I just want to 13
confirm that.  14

That's correct. 15 A.
Okay.  So in previous applications, the 16 Q.

anhydrite has been identified as a primary 17
dissolving element in those models, in those 18
geochemical analyses.  So I guess my questions here 19
are what is different about the modeling that was 20
done here or the chemistry of the water or the 21
chemistry of the rock that is causing anhydrite to 22
be a precipitant instead of a dissolving -- 23

I don't have that answer readily 24 A.
available. 25

378
Is that something that may be provideable 1 Q.

in short term or is that something I might need a 2
supplemental response on? 3

I could potentially provide it after a 4 A.
break. 5

Okay.  I guess I'll -- I guess I'll ask 6 Q.
that if it's not something that can be answered in 7
testimony after a break, that it would be submitted 8
as explanation in supplemental.  9

Okay.  10 A.
Still on C-12 here -- bear with me.  So 11 Q.

actually on page C-14, Figure C-8.  In this figure, 12
the bottom figure, shows that mineral trapping is 13
still on the negative side of the equation so more 14
dissolution has taken place than precipitation at 15
this point through the extent of what's presented 16
on this figure; correct? 17

Yes.  So what this figure is showing is 18 A.
why there's negative amount for mineral trapping.  19
It's because of that dolomite being dissolved and 20
that those dissolved carbonates are being 21
attributed to as carbon that was added into the 22
system. 23

Okay.  In previous testimony you indicated 24 Q.
that it would be on the order of hundreds of years 25
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before true mineralization started happening for CO

2
 1

in the storage reservoir.  Have you projected that 2
out?  Do you know a rough time frame when that 3
negative trend starts moving the other way? 4

We have not modeled that. 5 A.
Okay.  C-18.  6 Q.
Maybe just one point very quickly.  Sorry, 7 A.

we're going back to Figure C-8.  You can see by the 8
slope of the curve, after CO

2
 injection ends, we 9

have less of that mineral trapping and that slows 10
down over time. 11

But you still haven't taken it to the 12 Q.
point of when that actually reverses?  It's just --13

That's correct. 14 A.
-- expected or anticipated that it does 15 Q.

reverse? 16
Correct. 17 A.
Okay.  Going on to page C-18, the -- the 18 Q.

narrative here for your PHREEQC model, and you've 19
testified to this earlier, that you used the 20
diffusion process for the mechanism by which the CO

2
 21

would enter.  And, conversely, if you look at later 22
in the -- in the appendix when you're talking about 23
the lower confining zone and the simulation that 24
was done there, you're talking about advection and 25
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dispersion.  Can you elaborate a little bit on why 1
the two different mechanisms are used for the two 2
different confining zones? 3

Yes.  So diffusion was used for the upper 4 A.
confining zone as CO

2
 is a buoyant fluid which is -- 5

so CO
2
 is a buoyant fluid which is why we needed to 6

use advection and dispersion which allowed the CO
2
 7

to dissolve in -- in -- in brine and the density to 8
allow it to enter the model cells for the lower 9
confining zone. 10

So for the lower confining zone -- sorry, 11 Q.
I'm going to have to ask you to clarify that.  12
Focus on why diffusion was used for the upper 13
confining zone modeling.  14

I don't think I can elaborate and provide 15 A.
that specific answer at this time, but I could 16
potentially provide it after a break. 17

Okay.  Probably the same situation, if I 18 Q.
don't get that answer as part of testimony, I might 19
want it as a supplemental.  20

Correct.  We would be able to provide 21 A.
that. 22

Page C-18 still.  The formation brine for 23 Q.
the simulation that was done on the Opeche and as 24
well as the -- or the Opeche/Spearfish as well as 25
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what was done on the Amsden for the lower confining 1
zone, in both cases you used the brine composition 2
as it was determined from Broom Creek samples? 3

That's correct. 4 A.
Can you elaborate on why? 5 Q.
Just let me confirm something real 6 A.

quickly.  7
So it's my understanding given the 8

porosity and permeability of at least the 9
Opeche/Spearfish, we weren't able to collect a 10
fluid sample due to the immobility of the water due 11
to low permeability.  Therefore, we used the Broom 12
Creek as a representative sample as we don't 13
believe the composition will vary greatly. 14

Okay.  Still on page C-18, Table C-4 the 15 Q.
average mineral composition of the Opeche/Spearfish 16
that was used here, can you confirm which facies 17
within the Spearfish that would represent -- or the 18
Opeche/Spearfish? 19

This sample -- the average sample here is 20 A.
approximately 60 percent mineral weight anhydrite, 21
so I'd interpret that as anhydrite. 22

On page C-19, middle paragraph there when 23 Q.
you're discussing Figure C-13, you indicate that 24
the net change due to precipitation or dissolution, 25
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in this case you're referencing C2, which is a cell 1
within the model that was done, has less than 5 2
kilograms per cubic meter net change.  That net 3
change, is that positive or negative? 4

I'd have to clarify how that was 5 A.
calculated and provide that as a supplement. 6

I don't think I could confirm or 7 Q.
guesstimate with the figure in front of me which 8
way that would be going, so if we could confirm 9
that as well.  10

Yep.  We could provide that as a 11 A.
supplement. 12

Page C-25, similar question.  This happens 13 Q.
to be the -- Table C-6 on page C-25 -- averaged 14
mineral composition for the Amsden formation that's 15
being presented in this table.  Could you elaborate 16
and confirm which facies that were represented in 17
your modeling? 18

I'd characterize that as a -- well, it 19 A.
would be represented as a dolostone in our model.  20

Okay.  I guess a similar question on page 21 Q.
C-28.  The narrative at the -- in the bottom 22
paragraph, again you're referencing an overall net 23
porosity change as less than 2 percent.  And can 24
you tell me whether that's a positive change or a 25

383
negative? 1

I would like to provide that as a 2 A.
supplement. 3

Okay.  Then back up to Section 3, 4 Q.
page 3-7, I believe.  The bottom paragraph on page 5
3-7 you discuss the distances from the edge of the 6
model and the volume modifiers that were applied as 7
boundary conditions.  Can you spend just a few 8
moments confirming what those distances are 9
measured from and to within the model?  And then -- 10
well, I'll let you do that first.  11

So those distances are measured from the 12 A.
Broom Creek extent interpreted by the EERC which is 13
shown on page 2-16 in Figure 2-9. 14

So the distance you're referencing there 15 Q.
is the distance from the edge of the Broom Creek to 16
the edge of the modeled area? 17

To the edge of the simulation modeled -- 18 A.
The whole simulation. 19 Q.
-- area.  That is correct. 20 A.
Okay.  And then when applying your volume 21 Q.

modifiers as boundary conditions, can you elaborate 22
on what the effect of those are within the model? 23

Yes.  So we applied the volume modifiers 24 A.
to represent the fact that we don't have an 25

384
infinitely acting aquifer where the Broom Creek 1
pinches out.  Because we don't have an infinitely 2
acting aquifer, there will be differences in how 3
pressure responds in the reservoir due to that 4
pinch-out.  And so these modifiers were applied to 5
take into account that difference in boundary 6
condition between an infinitely acting aquifer and 7
the closed boundary.  8

And so the volume modifier is used in the 9
CMG calculations with the boundary condition to 10
account for the specific distance beyond the model 11
where that pinch-out occurs, and so that is 12
accounted for with the boundary conditions as it 13
relates to the simulated pressure.  14

So the -- the cell -- the modifier being 15 Q.
applied to a boundary cell allows -- allows that 16
cell to act as if it has a larger volume than its 17
individual cell size? 18

That's correct.  To allow the 19 A.
computational simulator to account for how that 20
pressure would respond outside of the model. 21

So the smaller values have less distance 22 Q.
or less volume in the reservoir in that 23
direction --24

Correct. 25 A.
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-- towards a pinch-out or towards a 1 Q.

boundary of the -- the -- I guess the Broom Creek 2
as a whole as opposed to what's actually simulated 3
within the model? 4

That's correct. 5 A.
So this was asked a little bit, so I'm on 6 Q.

page 3-8, the description your capillary pressure 7
curves, and you indicate that they were derived 8
from mercury capture -- mercury injection capillary 9
pressure testing on the cores; right? 10

Correct. 11 A.
But then that they were modified.  Can you 12 Q.

elaborate on the need why they were -- why it was 13
necessary to modify those core-derived values and 14
what that process looked like? 15

So those values were calculated using data 16 A.
for -- from a single sample, so we looked at the 17
porosity and permeability from that sample to 18
upscale it to the ranges of the porosity and 19
permeability reflected in our model. 20

Okay.  When you say that, was that -- when 21 Q.
you say the single sample, you're referring to the 22
single sample that was used to derive the two 23
confining zones, being anhydrite facies values and 24
siltstone facies values, or am I -- yeah, siltstone 25
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and anhydrite.  1

We took capillary entry pressure data from 2 A.
a single sample from those units to derive these 3
curves. 4

Okay.  And so, I guess, the modification 5 Q.
of that mercury -- mercury-injection-derived data 6
to be representative for CO

2
 injection, what was 7

done to, I guess, adjust the mercury fluid 8
properties to the CO

2
 fluid properties? 9

I could provide that answer after a break. 10 A.
Okay.  Same, I guess, question or same 11 Q.

response, then, if it's something that doesn't come 12
as part of direct testimony, we'll want 13
supplemental explanation for it. 14

Down in the AOR page 4-14, it was actually 15
referenced in a number of locations, including on 16
page 4-12 in Table 4-6, but there's a reference 17
that's being used to the Tongue River Formation for 18
a freshwater aquifer.  I just -- I guess I'm just 19
going to point out and confirm that Tongue River 20
isn't a formation recognized on the North Dakota 21
stratigraphic column at this time.  There's an RI 22
59 -- Report of Investigation 59 that was published 23
in 1977 that proposed renaming the Tongue River and 24
the Ludlow as they correlate from Montana and 25
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Wyoming to the Slope and -- drawing a blank on the 1
other one and I don't have it written here -- but 2
rename those two formations.  The Tongue River as 3
you're referencing here would be equivalent to 4
those two formations that are represented on the 5
geologic strat column in North Dakota; correct?  Or 6
can we confirm that? 7

(BY MS. OLSEN)  We can confirm that. 8 A.
Okay.  On page 4-16, there's a line here 9 Q.

in your narrative that reads, "The Pierre Formation 10
is the thickest shale formation in the AOR and 11
primary geologic barrier between the USDWs and the 12
injection zone."  13

The primary barrier would be the upper 14
confining zone; correct? 15

(BY MS. DOUGLAS)  That's correct.  So 16 A.
that's a misstatement. 17

It would just be an additional barrier --18 Q.
Correct. 19 A.
-- of significant thickness as what's 20 Q.

indicated? 21
Yeah.  We -- we consider it as a tertiary 22 A.

confining zone because there's the primary 23
confining zone, a secondary confining zone, and 24
then we consider the -- everything between the 25
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Inyan Kara Formation and the Fox Hills as a 1
tertiary confining zone. 2

One last item I'm going to jump -- it kind 3 Q.
of mixes between the AOR and the -- and Section 3.  4
It's actually on 3-42 I think where the -- 5
page 3-42 where the narrative is.  Right at the 6
bottom of this page there's a statement, 7
"Therefore, the AOR is delineated as the storage 8
facility area plus a 1-mile buffer."  9

This immediately follows a discussion of 10
the risk-based AOR approach that was taken, but the 11
one-mile buffer that's applied for that AOR, is 12
that -- is there any importance to the one mile 13
that's being used or is that just a value that is 14
chosen? 15

I can confirm during break, but to my 16 A.
understanding, that the AOR at a minimum has to be 17
the storage facility area plus a one-mile buffer, 18
but I will confirm that my understanding is correct 19
during the break. 20

MR. SUGGS:  Okay.  That'll be all I've got 21
on these sections. 22

HEARING EXAMINER GARNER:  Okay.  At this 23
time why don't we take a break for lunch for an 24
hour.  25
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(Recessed at 12:29 p.m. and reconvened at 1

1:30 p.m.) 2
HEARING EXAMINER GARNER:  Okay.  We are 3

back on the record.  4
Attorney Bender, how would you like to 5

proceed?  Are we going to answer some questions 6
that were pending?  7

MR. BENDER:  Yes.  I don't know if I 8
should say we'll recall -- we'll bring back Amanda 9
Douglas who -- and there were some questions posed 10
for her and she said she needed a little time 11
during the break to research those answers.  What 12
we were proposing, perhaps to save some time, is 13
she can read what she believes to be the question 14
and then she can give the answer.  And then there 15
was a question or two also that Caitlin Olsen got 16
that needed a little time to respond to.  So I can 17
just ask Amanda a few questions and proceed that 18
way, if that's okay with you, Mr. Examiner.  19

HEARING EXAMINER GARNER:  Is that okay?  20
That's fine.  21
                               REDIRECT EXAMINATION 22
BY MR. BENDER:23

All right.  Amanda, before we took the 24 Q.
break, when you were answering some questions that 25
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were posed to you by the Commission staff, I 1
believe it was your testimony that if you had a 2
little time during the break, you could take a look 3
at some of your notes and some of the documents you 4
have and respond to those questions; is that 5
correct? 6

(BY MS. DOUGLAS)  That's correct. 7 A.
Do you want to just walk through the 8 Q.

questions as you understood them and then provide 9
us with the responses? 10

Yes.11 A.
Okay.  12 Q.
With respect to the projection system 13 A.

used, it was NAD27 North Dakota State Plane South 14
U.S. feet.  15

The Commission had a question about 16
generally how would having a higher reservoir 17
temperature impact plume size.  So it should be 18
noted that temperature isn't the main driver in 19
dictating plume size.  There's other parameters 20
that are more sensitive or the -- the -- the CO

2
 21

plume size is more sensitive to other parameters.  22
But generally a higher temperature could result in 23
a bigger plume. 24

I had a question on why we saw 25
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precipitation of anhydrite and dissolution of 1
dolomite and what constituents in the water 2
chemistry or the mineralogy used for those models 3
was different than previous permit submitted that 4
would cause this.  We would like to provide that 5
answer as a supplement. 6

I had questions about the transport 7
mechanisms for the PHREEQC modeling.  For the upper 8
confining zone, diffusion is expected to be the 9
dominant transport mechanism due to the buoyancy of 10
the CO

2
.  At the boundary between the reservoir and 11

the confining zone, the reservoir will have a 12
higher CO

2
 concentration, so diffusion will allow 13

the movement of gas from an area of high 14
concentration to an area of low concentration. 15

So with respect to advection and 16
dispersion, these are the expected dominant 17
transport mechanisms for the lower confining zone.  18
So dispersion in the sense of the CO

2
 mixing and 19

forming saturated brine and that saturated brine 20
mixing with unsaturated CO -- brine that's 21
unsaturated with CO

2
 and the different densities 22

between the two and that mixing by dispersion, so 23
between that and advection, those are the expected 24
dominant transport mechanisms, and that's why those 25

392
were used for the lower confining zone. 1

And there was a question on the use of 2
MICP data and calculated relative permeability 3
data, and we'd like to provide that as a 4
supplement.  5

That's all you have?  Those were the 6 Q.
questions you received; is that correct?  Those are 7
the questions? 8

Those are the questions I received.  There 9 A.
is one more question that I received that Ms. Olsen 10
will be providing the answer to. 11

MR. BENDER:  Mr. Examiner, unless there's 12
other questions from the staff of Ms. Douglas, I 13
would move to Ms. Olsen. 14

HEARING EXAMINER GARNER:  Okay.  That's 15
fine. 16

(MR. BENDER CONTINUING)  Caitlin, can you 17 Q.
recite for us what the question was that you're 18
going to address for us now? 19

(BY MS. OLSEN)  Yeah.  The first question, 20 A.
Rich, I believe you asked -- I don't remember the 21
order in the questions, but you had asked about the 22
nomenclature for some of those aquifers and namely 23
the Tongue River.  The new name that is more 24
recently used is Bullion Creek, and so that is the 25
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same formation.  We're talking about the same thing 1
there, just to clarify.  2

And then the second question you had asked 3
about the AOR and the minimum one-mile buffer 4
outside of the storage facility area.  That 5
language comes from 43-05-01-05 and it's -- that 6
language is outside throughout that rule, and it 7
references it -- the area several times.  And just 8
to give an example, it will say something like the 9
evaluation must do X, Y, Z in the facility area and 10
within one mile of its outside boundaries.  11

So the AOR, when we talk about reviewing 12
wells and items inside of the AOR, is the storage 13
facility area and one-mile boundary pursuant to 14
43-05-01-05.  15

MR. BENDER:  Okay.  If there's no 16
questions from the staff, Mr. Examiner, we're ready 17
to move forward with our next witness as we talked.  18
Oh, I'm sorry.  19

MR. SUGGS:  I did have a couple questions 20
that weren't addressed.  21
                                FURTHER EXAMINATION 22
BY MR. SUGGS:23

The net positive or net negative? 24 Q.
(BY MS. DOUGLAS)  I had stated earlier 25 A.
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that we'd like to provide those, too, as 1
supplements. 2

Okay.  As a supplement still.  Okay.  And 3 Q.
then I apologize, but I did have one set of 4
questions that I forgot to hit and I have to find 5
it again in my notes.  Page 2-66.  6

MR. BRAATEN:  Of Exhibit 1A?  7
MR. SUGGS:  Yes. 8
MR. BRAATEN:  Thank you. 9
(MR. SUGGS CONTINUING)  And I guess the 10 Q.

narrative actually starts on page 2-65 regarding 11
your Mohr-Coulomb Critical Stress Analysis of 12
Faults.  The faults that you have depicted in 13
Figure 2-42, can you identify what depths those 14
were identified at or what range of -- there's been 15
testimony that there's no faults in the injection 16
reservoir or the confining zones.  So where are 17
these faults coming from?  How were they 18
identified? 19

Yes.  So the 3D seismic survey acquired 20 A.
over the project area led to the identification of 21
several deep faults within the storage -- all three 22
storage facility areas.  These faults originate 23
within the Precambrian basement and all of them 24
terminate below the top of the Interlake Formation, 25
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which is approximately 3,000 feet below the Broom 1
Creek Formation. 2

So they're all deep --3 Q.
Correct. 4 A.
-- features?  5 Q.
Okay.  And those are some of the items 6

that are identified or at least visibly 7
identifiable on Figure 2-41 on page 2-64? 8

That's correct.9 A.
MR. SUGGS:  Okay.  Thank you. 10
MR. BENDER:  Okay.  Mr. Examiner, if there 11

aren't any further questions, our plan now is to 12
call four new witnesses, and then we will recall 13
Caitlin Olsen to do the comparison between what 14
we've discussed in great detail, which is the 15
Leingang with the Fischer and the Hintz.  And then 16
we're going to recall Wade Boeshans to talk about 17
the amendment that the Commission received a letter 18
on from Minnkota. 19

HEARING EXAMINER GARNER:  Okay. 20
MR. BENDER:  So our first witness will be 21

James Powell. 22
HEARING EXAMINER GARNER:  Mr. Powell, 23

please raise your right hand.  24
25
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JAMES POWELL,1

being first duly sworn, was examined and testified 2
as follows: 3
                                 DIRECT EXAMINATION 4
BY MR. BENDER:5

You go by Jimmy; is that correct? 6 Q.
Yes, sir.  7 A.
Will you state your full name for the 8 Q.

record? 9
James Earnest Powell. 10 A.
And, Jimmy, by whom are you employed? 11 Q.
Summit Carbon Solutions. 12 A.
And in what capacity? 13 Q.
Chief operating officer. 14 A.
What I'd like you to do is briefly 15 Q.

highlight for the examiner, Commission staff and 16
opposing counsel your educational background and 17
work experience.  18

Okay.  I have a bachelor of science in 19 A.
engineering, and I have about 35 years of 20
experience in the energy industry, predominantly 21
upstream/midstream, with the last 25 leading large 22
projects such as this, both internationally and in 23
the U.S. 24

Okay.  So I'm just going to have a 25 Q.
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question or two for you having to do with 1
engineering and operational design.  To what 2
standard will the flowlines be constructed? 3

The flowlines, like the remainder of the 4 A.
pipeline system, will be constructed -- designed, 5
constructed and operated in accordance with DOT 6
regulations, CFR 49, 195. 7

Okay.  And can you explain how the three 8 Q.
entities that have made application for the storage 9
permits are going to work together and monitor this 10
system and utilize the data that's provided 11
throughout the SCADA system? 12

Yeah.  So from receipt of the CO
2
 molecules 13 A.

at the capture facilities through transportation of 14
the pipeline system and through -- to the 15
sequestration system to the injection site and 16
subsurface, it will all be operated as one 17
integrated system under one supervisory control and 18
data acquisition system, and it will be controlled 19
from a single control center. 20

MR. BENDER:  And, Mr. Examiner, after I 21
finish with a few questions of these other 22
witnesses, Mr. Powell will be available for 23
questions from the staff.  So if I can move to the 24
next witness, I'll do so. 25
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HEARING EXAMINER GARNER:  Sure.  1
MR. BENDER:  Next witness is John Hunt. 2
HEARING EXAMINER GARNER:  Mr. Hunt.  3

Please raise your right hand.  4
JOHN HUNT,5

being first duly sworn, was examined and testified 6
as follows: 7
                                 DIRECT EXAMINATION 8
BY MR. BENDER:9

John, would you state your name for the 10 Q.
record, please?11

(BY MR. HUNT)  John Hunt. 12 A.
And, John, by whom are you employed?13 Q.
By EERC. 14 A.
And in what capacity? 15 Q.
I'm a senior geoscientist and measurement 16 A.

reporting verification, or MRV, specialist. 17
And can you briefly provide for the 18 Q.

Commission staff your educational background and 19
work experience? 20

Sure.  So I hold bachelor of science and 21 A.
master of science degrees in geology.  I'm a 22
licensed professional geologist.  And prior to the 23
EERC, I worked at Chesapeake Energy as a petroleum 24
geologist. 25
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Okay.  And you're going to talk just a 1 Q.

little bit about -- at least from questions from 2
me, about Section 5 of the application which is -- 3
has to do with testing and monitoring; is that 4
correct? 5

That's correct. 6 A.
Okay.  And my first question is can you 7 Q.

provide a brief summary of Table 5-2 in the 8
application? 9

Yes.  So Table 5-2 begins on page 5-4 of 10 A.
the TB Leingang application or Exhibit 1A.  And let 11
me back up here just a little bit.  So the testing 12
and monitoring plan, the full plan is laid out 13
between Tables 5-1, 5-2 and 6-1.  So 5-1 being the 14
preinjection plan, 5-2 is the operational plan and 15
6-1 is the postinjection plan.  We're hitting the 16
highlights of Table 5-2 simply because this makes 17
up the bulk of testing and monitoring and includes 18
all of the different various activities that Summit 19
will -- will perform.  20

And so let's -- yeah, again, let's go to 21
Table 5-2.  This is an overview of the operational 22
testing and monitoring plan.  And just to start us 23
off, a brief description of the -- of really what's 24
contained in this table.  So if we're looking at 25
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the columns and we're stepping left to right, we 1
see the first thing is the Monitoring Type.  I'll 2
touch on that a little bit more in a minute, but 3
essentially, you know, whether it's a CO

2
 stream or 4

surface facilities, the wellbores or the 5
environment, those generally make up the monitoring 6
types.  7

Then we step over and we have the 8
Parameter, so what parameters are we interested in 9
measuring.  And then the next column describes the 10
activity that will collect those data.  Then we 11
have the primary purpose of the activity listed, 12
the equipment and any tests associated with 13
gathering that data.  The location where that data 14
will be gathered and a sampling frequency 15
described.  16

Finally, in the last three columns, we 17
have how that data -- what data will make its way 18
into the reporting to DMR.  So we have the Report 19
Content, the Reporting Method and then the 20
Reporting Schedule specified.  21

So how I like to think about this plan 22
overall is you're really following the CO

2
 stream as 23

it enters the sequestration facility, and you're 24
first and foremost analyzing the CO

2
 stream in terms 25
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of composition and end-to-end metering.  So those 1
are some of the things highlighted in the rows 2
within the CO

2
 Stream Analysis section.  There's 3

also the Surface Facilities Leakage Detected -- 4
Detection Plan as well as the Corrosion Prevention 5
and Detection Plan.  Those generally at a high 6
level have already been touched on a little bit so 7
I won't go into great detail there.  8

And then we move to the wellbore sections.  9
Now the CO

2
 stream has traveled through the surface 10

facilities and it's entered the wellbore, so here 11
we're primarily focused on activities that look at 12
monitoring wellbore integrity.  So, for example, 13
pressure, temperature gauges, fiberoptic cable, all 14
of which provide continuous readings to monitor 15
the -- the operations of those wells, of the 16
injection wells.  17

And, finally, we have -- I guess 18
continuing on the wellbore monitoring part, we also 19
include a Downhole Corrosion Detection Plan, and 20
the key activity there is the pulse neutron log 21
which is also feeding into the wellbore mechanical 22
and integrity piece where we have periodic pulse 23
neutron logs planned to be acquired throughout the 24
life of the project.  25
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And then, finally, the -- so now we've 1

injected the CO
2
 into the storage reservoir and what 2

we're interested in is monitoring the volume in a 3
targeted way as that CO

2
 expands within the storage 4

reservoir and ultimately that volume contained 5
within the area of review boundary.  So we have a 6
Near Surface monitoring plan, which is primarily 7
made up of soil, gas and groundwater -- I guess 8
wholly made up of soil, gas and groundwater 9
sampling, and then an Above-Zone Monitoring 10
Interval, which is defined as the Opeche/Spearfish 11
to the Skull Creek.  Again, pulse neutron logging 12
for logging saturations, and then the fiberoptic 13
cable to look at temperature.  14

And -- and then, finally, we end with the 15
monitoring of the storage reservoir itself which, 16
again, will be conducted with the fiberoptic cable 17
to monitor the temperature profile of the storage 18
reservoir as well as casing-conveyed pressure 19
temperature gauges on the injection wells and -- 20
and also a downhole pressure temperature gauge 21
installed in the reservoir monitoring well.  And 22
then we have planned 3D seismic surveys as has been 23
testified to a little bit prior to this point, as 24
well as a plan for monitoring seismicity with a 25
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surface array of seismometers.  1

MR. BENDER:  No further questions of this 2
witness.  And the next witness will be -- yeah, 3
next witness is going to be Jay Volk. 4

HEARING EXAMINER GARNER:  Jay Volk.  Mr. 5
Volk, please raise your right hand. 6

JAY VOLK,7
being first duly sworn, was examined and testified 8
as follows: 9
                                 DIRECT EXAMINATION 10
BY MR. BENDER:11

Jay, can you state your full name for the 12 Q.
record, please?13

(BY MR. VOLK)  Yes.  Thank you, Lawrence.  14 A.
Jay Volk. 15

And, Jay, by whom are you employed? 16 Q.
Summit Carbon Storage. 17 A.
In what capacity? 18 Q.
I am the sequestration director of health, 19 A.

safety, environmental. 20
Okay.  And can you provide for us briefly 21 Q.

your educational background and work experience? 22
Yes.  Lawrence, I have a bachelor's 23 A.

degree, master's degree and PhD -- PhD from North 24
Dakota State University.  My PhD is in the 25

404
department of natural resources with range 1
sciences.  My work history has largely been through 2
BNI Coal.  Spent approximately 17 years there 3
working on permitting, compliance, testing and 4
monitoring, financial assurance plans and site 5
closures.  The last two years I've been employed 6
with Summit Carbon Solutions working within the 7
Class VI regulations. 8

You're going to have to slow down a little 9 Q.
bit.  10

I apologize.  Thank you for the reminder.11 A.
And, Jay, you're here today to discuss 12 Q.

Section 7, which is emergency and remedial response 13
plans; is that correct? 14

That is correct. 15 A.
As well as financial assurance which 16 Q.

appears in Section 12; is that correct? 17
That is correct. 18 A.
Okay.  So you'll be able to handle 19 Q.

questions from the Commission staff on those two 20
subject areas; is that correct? 21

That is correct. 22 A.
Okay.  Let me just ask you a question or 23 Q.

two, first with respect to emergency and remedial 24
response.  Can you tell us generally what is the 25
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purpose of emergency and remedial response plans? 1

Yes.  Lawrence, the purpose of the ERRP in 2 A.
Section 7 is really to provide guidance for a 3
quick, safe and effective response plan to keep the 4
community and -- community, workers and the 5
environment safe.  Items that we look at included 6
in there are definitions and reviews of local 7
resources -- 8

Slow down a little bit.9 Q.
I am sorry for a second time.10 A.
Looking at areas such as what are the 11

local resources in the areas, identification of 12
potential events, as well as the response to the 13
events. 14

And can you explain for us, slowly, the 15 Q.
interactions that you've had with local first 16
responders in Oliver, Mercer and Morton Counties? 17

Yes.  Our interactions between the three 18 A.
counties have really included a multilayered 19
approach to outreach.  We've engaged all three 20
counties with LEPC meetings.  We've worked within 21
dispersion methodology of meetings.  We've worked 22
individually with LEC portfolio holders, as well as 23
with local responders on an individual basis 24
through safety tours or landowner meetings. 25
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Okay.  Jay, let's shift gears a bit and 1 Q.

talk a little bit about Section 12, which is 2
Financial Assurance Demonstration Plan.  Can you 3
provide for us a brief overview of the 4
methodologies used to determine the financial 5
assurance?  And if you have to direct the 6
Commission's attention to any part of the 7
application, that'd be great.  8

Thank you, Lawrence.  And I would direct 9 A.
you to Table 12 -- or excuse me -- 12-1 on 10
page 12-2.  The methodology that we used in 11
developing the financial assurance plan really 12
consisted of known cost, which included areas such 13
as plugging in injection wells, the PISC -- the 14
PISC plans, testing and monitoring, as well as site 15
closures and the flowline abandonment sections.  16

Other areas we looked at were estimated 17
costs, and that was used to determine the ERRP as 18
well as endangerment to USDWs.  We also looked at 19
previous literature as well as previous Class VI 20
permits in developing the financial assurance plan. 21

Okay.  And can you provide for us an 22 Q.
overview of the cost estimates associated with the 23
financial assurances? 24

Yes.  So, again, referring to Table 12-1, 25 A.

407
for the TB Leingang, the plugging and injection 1
well cost was 1,166,000.  Likewise, the PISC 2
storage and facility monitoring was 4,225,000, as 3
well as the flowline plugged and abandoned at 4
243,000.  5

And, I apologize, I'd have to ask -- the 6
PISC and storage facility is 4,225,000 if I 7
misspoke on that.  The ERRP is 11,100,000.  And the 8
endangerment of USDW is 2,695,000.  And that gives 9
a total of 20,316,000 between the three -- or 10
excuse me -- between the TB Leingang.  11

I do want to make a quick reference before 12
I move on to the other two sites is what is covered 13
by the surety bond versus pollution liability 14
policies is also outlaid in Table 12-1 in which the 15
plugging of injection wells, PISC storage facility 16
and monitoring, flowline plugged and abandonment 17
cost, as well a site closure and remediation will 18
be covered under a surety.  Whereas, an ERRP as 19
well as the endangerment of USDWs, a pollution 20
liability policy will be used.  21

Again, there is minor differences between 22
SCS2 and SCS3 in which the total bond for SCS2 23
proposed is $20,868,800 as well as the KJ Hintz at 24
$20,817,800.  25
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Cumulatively, the three are bonded at just 1

over $62 million. 2
MR. BENDER:  Mr. Examiner, that's all the 3

questions I have for this witness.  We do have 4
another witness that we'd like to call at this 5
time, Jean Oddy.6

HEARING EXAMINER GARNER:  Ms. Oddy, please 7
raise your right hand.  8

JEAN ODDY,9
being first duly sworn, was examined and testified 10
as follows: 11
                                 DIRECT EXAMINATION 12
BY MR. BENDER:13

Jean, would you state your full name for 14 Q.
the record, please?15

(BY MS. ODDY)  Jean Oddy. 16 A.
And by whom are you employed? 17 Q.
Summit Carbon Solutions. 18 A.
In what capacity? 19 Q.
Sequestration project engineer. 20 A.
And could you briefly highlight for the 21 Q.

Commission staff your educational background and 22
work experience? 23

Yes.  I have a bachelor of science in 24 A.
petroleum engineering from Montana Technological 25
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University.  Before Summit I worked for Neset, 1
which is an engineering and geological consulting 2
firm, in which most of my responsibilities was 3
around drilling engineering, design and operations, 4
as well as plugging and abandonment projects in the 5
Williston Basin, including wells such as Class II 6
saltwater disposal wells.  And I joined Summit last 7
year in January. 8

Okay.  And you're here to discuss any 9 Q.
questions the Commission staff might have about 10
well design, casing, cementing, plugging and 11
completion; is that correct? 12

That's correct. 13 A.
Okay.  A question or two having to do with 14 Q.

well design and casing.  Can you -- excuse me.  15
With respect to Section 9, can you describe the 16
well construction plan design?  And if you have to 17
refer to a particular figure or exhibit, please do 18
so.  19

Yes.  I'd like to direct your attention to 20 A.
Figure 9-1 on page 9-2.  So in this well 21
construction program, starting with the surface 22
section, the surface hole will be drilled with 23
freshwater-based drilling fluid down to a depth 24
within the Pierre Formation.  Surface casing will 25

410
then be set and placed at least 50 feet below the 1
base of the lowest underground source of drinking 2
water.  Surface casing will then be set and 3
cemented in place from the surface casing shoe all 4
the way to the surface of the ground to provide 5
isolation to and from the underground source of 6
drinking water.  7

Moving on to the next section, we've got 8
the long string casing, so that section will be 9
drilled and cored at specific intervals.  And then 10
in accordance to Class VI regulations and 11
administrative code, corrosion resistant alloy 12
casing will be set in place to a depth below the 13
Broom Creek Formation which is in the Amsden.  The 14
long string casing will then be cemented in place 15
with CO

2
 resistant cement from the shoe all the way 16

through the Mowry Formation, then cemented to 17
surface. 18

MR. BENDER:  Mr. Examiner, that's all the 19
questions I have for this witness.  20

I would point out that at this point in 21
time, given the space that we have here for 22
witnesses to sit, I would like to give the 23
Commission an opportunity to ask these witnesses 24
questions, and then also point out that we do have 25
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two other individuals who are in the audience.  And 1
in the event these witnesses have some questions 2
that they feel can be better answered by someone 3
else, I would bring those people up.  One is Jamey 4
Backus, B-a-k-k-e-s [sic], and the other is Luis -- 5
how do I pronounce that?6

MR. POWELL:  Piasco.7
MR. BENDER:  Piasco, P-i-a-s-o [sic]. 8
HEARING EXAMINER GARNER:  Okay.  Any 9

questions from the staff?  10
                                        EXAMINATION 11
BY MS. MADCHE:12

I will go ahead and start.  As before I'm 13 Q.
going to start with what I think are deferred 14
questions for this group.  Early on Richard Suggs 15
had asked on whether or not you would be able to 16
provide industrial codes that best reflect the 17
capture sources, such as the ethanol facilities.  18
Is that something that you can provide at this 19
time? 20

(BY MR. VOLK)  Yes.  The ethanol NAICS is 21 A.
325193 reflecting as asked for the capture NAICS 22
code, and that is for ethanol. 23

Earlier an answer was provided for 24 Q.
approximately how many miles of the MCE pipeline 25

412
transmission pipeline system is within the North 1
Dakota PSC jurisdiction.  352 miles was provided, 2
but I believe, Jimmy, you would be able to confirm 3
that number? 4

(BY MR. POWELL)  Yes.  It's 3 -- 5 A.
approximately 332 miles are in the jurisdiction of 6
the Public Service Commission.  In the delta 7
roughly 19 miles is within the NDIC jurisdiction.  8
So Wade had it accurate and correct.  But the PSC 9
is 332. 10

Okay.  I had asked earlier on with the 11 Q.
first group yesterday on whether or not royalties 12
were being paid on the full CO

2
 stream or just the 13

CO
2
 mass of the stream.  Is there anyone in this 14

group that can confirm that or is that something 15
that would need to be a supplemental? 16

MR. BENDER:  No one can answer that.  17
We'll have to supply you with supplemental 18
information on that one. 19

MS. MADCHE:  Okay. 20
(MS. MADCHE CONTINUING)  In Section 2 21 Q.

earlier I had asked what the maximum pressure was 22
applied during the microfracture testing in the 23
Milton Flemmer 1 that was done across the 24
Spearfish/Opeche Formation.  25
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(BY MS. ODDY)  Yes.  I would like to 1 A.

direct your attention to Figure 2-7 on the TB 2
Leingang 1 permit.  3

I'm ready.  4 Q.
So relative to Milton Flemmer 1, the 5 A.

maximum injection pressure is highlighted with the 6
black square box on the image on the upper section 7
there, and from that graph it looks like around 8
5580 psi was -- was pumped as a maximum.  However, 9
after evaluation, there was no breakdown pressure 10
observed at that maximum pressure injected.  11

And then referring to Table 2-4, we do 12
have a summary on the Opeche/Spearfish 13
microfracture stress test breaking down your 14
breakdown pressure as well as your propagation 15
pressure. 16

So some additional questions as it 17 Q.
pertains to the microfracture testing that was 18
done.  A question that I had posed earlier was how 19
do you determine which sand package within the 20
Broom Creek to target for these tests? 21

So prior to the micro in situ stress 22 A.
tests, we ran logs such as your magnetic resonance 23
log as well as an FMI log and sonic log, and in 24
combination of that along with the core photos that 25
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we observed, along with some field description, 1
were able to pick the representative sand package 2
within the Broom Creek Formation and pick the test 3
steps. 4

Could you elaborate a little bit more on 5 Q.
what makes a representative sample? 6

Yes.  So I'm going to go back here to 7 A.
another figure.  Figure 2-5.  We looked at the 8
sonic log, and on column 7 we've got the facies 9
there, so we looked at, you know, a good, thick 10
sandstone package.  And then looking at the 11
magnetic resonance log, that showed us good 12
porosity in that test point.  Then looking at 13
making sure there are no visible bedding or 14
fractures within the core photos that was -- that 15
was collected and any field description that was 16
noted by the geologists on site. 17

So just to confirm, you're looking for a 18 Q.
sand package that would represent good porosity and 19
permeability but without fractures that could 20
possibly affect the results of the MBT test? 21

That's right.  22 A.
So as a follow-up to that, on average to 23 Q.

date across the Broom Creek on previous 24
applications, the frac grading has between 0.69 psi 25

415
per foot to 0.712 psi per foot.  Could you explain 1
why we're seeing a larger variation across these 2
three facilities, specifically as it relates to the 3
Slash Lazy H 5 which was at 0.784 psi per foot 4
which would be above that range, or what you 5
anticipate might have caused it to be higher than 6
what we've seen to date on past applications? 7

So with that for the KJH -- or sorry -- 8 A.
the Slash Lazy H 5, cause of that could potentially 9
be activities during the drilling operation that 10
may impact.  Also could be some bedding within the 11
FMI logs that was observed.  12

However, we are willing to, you know, work 13
with the DMR on solutions on confirming that -- 14
that value at the KJH sites.  It is also part of 15
our plan to perform an in situ stress test in the 16
KJH, at least on one of the wells.  In addition, we 17
are planning on performing an injectivity test in 18
the injection wells again to confirm these values, 19
and that also applies in all six injection wells.  20

Would you be able to explain what effect 21 Q.
the frac gradient has on the CO

2
 plume size?  22

MR. BENDER:  That's probably a question 23
that we'll have to recall Amanda to answer. 24

MS. MADCHE:  Okay.  And am I correct that 25
416

we'll want to do that at the end as far as 1
recalling?  2

MR. BENDER:  Yeah.  What I thought we'd do 3
is after we finish with this group, once again, 4
because of the size of the group, we're going -- 5

MS. MADCHE:  Sure.6
MR. BENDER:  -- to have to recall Wade 7

Boeshans and also Caitlin, and perhaps we could 8
bring Amanda up at the same time and get that done 9
if the examiner's okay with that. 10

HEARING EXAMINER GARNER:  I am okay with 11
that.  I was going to allow cross of these four 12
before they go to sit down and bring them back up 13
and sit down and bring them back up.  Does that 14
work?  Is that fine?15

MR. BENDER:  I mean, there's a lot of 16
people.  I think it's a lot of cross.  We can 17
finish our -- the remaining witnesses, I think, 18
very quickly.  That's kind of what I had in mind 19
this morning, but it's certainly your call, 20
Mr. Examiner. 21

HEARING EXAMINER GARNER:  Mr. Braaten, any 22
input?  Are you okay waiting with the other 23
witnesses to be called and then we can -- then 24
you'll have an opportunity to cross any one of the 25
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witnesses and recall them up here. 1

MR. BRAATEN:  Yeah.  I think with respect 2
to that, I just want to be clear on record that 3
specifically because what I'm running into now is 4
difficulty with scheduling with experts and when 5
they're going to be here, but thinking about what 6
Mr. Bender is saying whether I cross these folks 7
now or cross all of these folks right after, I 8
don't think that's going to help me on anything 9
else, so -- 10

HEARING EXAMINER GARNER:  Okay.  11
MR. BRAATEN:  -- I'm okay with that -- 12
HEARING EXAMINER GARNER:  Okay.  13
MR. BRAATEN:  -- but reserving my prior 14

objections -- 15
HEARING EXAMINER GARNER:  Sure.16
MR. BRAATEN:  -- on the scheduling. 17
HEARING EXAMINER GARNER:  Your objection's 18

noted, so we'll go then with your witnesses. 19
MR. BENDER:  Thank you. 20
(MS. MADCHE CONTINUING)  Okay.  Just to 21 Q.

continue on the microfracture testing which you've 22
already given some testimony on, just confirming 23
that we would want to see a microfracture test done 24
on either the KJ Hintz 1 or 2 just to confirm that 25
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value which was proposed in the testing and 1
monitoring plan.  2

Let's see here.  So as it pertains to 3
the -- how the microfracture test data is used in 4
the simulation to calculate the bottomhole pressure 5
constraints that are used in the model, if the 6
results do come out substantially different on the 7
KJ Hintz 1 or 2, whichever you decide to do to 8
confirm that result, it is likely DMR would want 9
the model reran because of the bottomhole pressure 10
constraint being affected by that frac gradient.  11

Understood. 12 A.
Okay.  I'm now moving into Section 5, so I 13 Q.

would like to go to Table 5-3.  So on this table 14
you have the CO

2
 stream composition specification 15

that must be met for you to, I believe, accept a 16
third-party source.  My question related to this is 17
whether or not all the sources you currently have 18
contracts with have had samples taken or FEED 19
studies completed to confirm they meet or exceed 20
that stream composition? 21

(BY MR. POWELL)  So the individual quality 22 A.
spec for each course is greater than 95 percent --23

Okay.  24 Q.
-- carbon dioxide, and we did -- we had 25 A.

419
done a stack test at each facility, and that will 1
be done -- the plants typically do them annually.  2
Unless we have a reason to do them intermittently, 3
we'll follow their schedule, but the individual 4
spec is not greater than 95 percent CO

2
. 5

Yeah.  I think the confusion was the 6 Q.
narrative right above Table 5-3 since it states, 7
"Any new CO

2
 streams from third-party entities not 8

accounted for at the time of permitting must also 9
meet or exceed the specification once commingled."  10

And you're saying at a minimum at the 11
source side they would be greater than 95 percent 12
with the anticipation that the commingled stream 13
would be greater than 98.25 percent; correct? 14

Correct.  And it's my recollection I think 15 A.
all but one of the 57 sources were 98 percent or 16
higher.  There was one facility that was about 96.  17
So commingled, yes, it would be greater than the 18
98 percent. 19

And for any new sources that might come 20 Q.
down the line, I'm guessing additionally you would 21
want a stack test done before to confirm that 22
they're going to meet the specifications to take 23
that source? 24

You're correct. 25 A.
420

Could you -- yeah, we would require that 1 Q.
that data be submitted to us before we would 2
approve new sources too.  3

Okay. 4 A.
Could you elaborate on how the baseline 5 Q.

isotopic signature of the CO
2
 stream will be 6

resampled if new sources are added later on? 7
MR. HUNT:  So I think I can respond.8
MR. POWELL:  Okay.  Go ahead because I was 9

just going to read a paragraph, but go ahead, John. 10
(BY MR. HUNT)  Okay.  So in the event that 11 A.

a new source is added and approved by DMR, Summit 12
would sample that new commingled CO

2
 stream within 13

one year after adding that additional CO
2
 source to 14

get its composition and isotopic signature. 15
(MS. MADCHE CONTINUING)  Let's see.  Will 16 Q.

the meters that exist -- or sorry.  Let me rephrase 17
that.  18

Will meters exist at all the outlets at 19
the CO

2
 source facilities, both in state and out of 20

state, to be able to account for how much CO
2
 mass 21

and total injection stream volumes each individual 22
source is contributing? 23

(BY MR. POWELL)  Yes.  So Coriolis meters 24 A.
will be installed consistently throughout the 25
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system. 1

And how do you plan to ratio those mass 2 Q.
and volumes back to the individual three storage 3
facility permits for reporting? 4

So I'm not the measurement expert, but it 5 A.
would be reconciled.  We'll have custody transfer 6
from the -- on the outlet or discharge side of the 7
capture facilities, and then we'll have -- we'll 8
have a measurement station at the terminus of the 9
main line.  And then we'll have Coriolis meters or 10
measurement facilities at each of the injection 11
sites.  And so it'll be a mass balance from volume 12
in from each of the 57 source plants all the way 13
through what's injected at each of the well sites 14
and that'll be reconciled. 15

So I want to move us to Figure 5-3 on 16 Q.
page 5-12 of the TB Leingang application.  So this 17
figure shows a generalized flow diagram.  Could you 18
walk us through this figure specifically as it 19
relates to the capabilities to isolate individual 20
flowlines from each other and how pigging of the 21
flowline system will take place? 22

Yes, and I'd -- this is a difficult 23 A.
diagram to do that from.  If you start from right 24
to left -- so each line segment on the discharge 25
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side of a capture facility will have a launcher.  1
And so -- and then each pipe diameter change within 2
the pipeline system will also have a launcher and 3
receiver.  And then when you get to the 4
sequestration site, there will be a receiver at 5
each of the well sites.  6

So if you're looking right to left, so in 7
a common pipeline diameter size, you know, the 8
launcher will be the initiation of that pipe 9
segment, and then it'll go through right to left 10
and then you will be -- for instance, at the 11
sequestration site before it reaches the injection 12
facility, then it will go through a receiver, and 13
then downstream will be a meter or measurement 14
station which will include a gas chromatograph, 15
Coriolis meter and pump.  And then the -- the -- 16
the line of demarcation will be on the inlet valve 17
upstream of the shutdown valve at the injection 18
facility. 19

So just to confirm, with the three -- with 20 Q.
the three individual flowlines, are you able to pig 21
those separately? 22

Yes.  Each pipe diameter will be able to 23 A.
be pigged independently.  So in the sequestration 24
where we have 16, 20 and 24, each of those diameter 25
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changes, the entire segment will be able to be 1
pigged independently. 2

And as a follow-up, are there any plans 3 Q.
for an isolation valve at the junction of where the 4
BK Fischer flowline, called NDL-325, splits off 5
from the TB Leingang flowline known as NDL-327? 6

I may -- may need help from Jamey if 7 A.
that's a diameter change. 8

MR. BENDER:  Okay.  We'll bring him up 9
later. 10

(MS. MADCHE CONTINUING)  Can you confirm 11 Q.
the land description of where that junction occurs 12
at those two flowlines?  Looking at the prior 13
figure, Figure 5-2 it looks like it's Section 5, 14
Township 141 North, Range 87, but it's pretty small 15
scale on the map.  16

It looks correct to me as well, but it is 17 A.
small scale.  18

MR. POWELL:  And, again, perhaps Jamey can 19
confirm, Lawrence.  20

(MS. MADCHE CONTINUING)  So now I'd like 21 Q.
to go to Table 5-4 on page 5-14.  In this table the 22
flowline has a maximum rate of 936 million standard 23
cubic feet per day, approximately equivalent to 18 24
million metric tons a year.  Earlier on in the 25
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project summary, the modeling had shown that this 1
facility, the TB Leingang specifically, would be 2
able to take 124.4 million metric tons over a 3
20-year period which would average around 4
6.22 million metric tons annually.  Can you please 5
confirm there's no intent to send -- even though 6
the line has the capacity to send the full 18 7
million metric tons, there's no intent to send it 8
all to this one facility? 9

That is correct.  There is no intent. 10 A.
And on average, what do you anticipate the 11 Q.

flow rate to be on this flowline? 12
MR. POWELL:  Again, I'm going to have to 13

defer to Jamey for that, Lawrence.  Sorry.  14
(MS. MADCHE CONTINUING)  Similarly, on the 15 Q.

BK Fischer application instead, and on its Table 16
5-4 on page 5-14, it has a maximum rate of 17
314.5 million standard cubic feet per day, 18
equivalent to around 6 million metric tons a year, 19
and its modeling had more of an annual amount of 20
4.92 million metric tons.  21

So, again, just confirming again that you 22
would not be exceeding what the modeling had showed 23
in those bottomhole pressure constraints even if 24
the flowline capacity would allow you to? 25
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That's correct. 1 A.
And I'm interested in what the average 2 Q.

flow rates will be for all three flowlines for when 3
that gets deferred.  4

MR. BENDER:  That's another Jamey 5
question?  6

MR. POWELL:  Yes. 7
(MS. MADCHE CONTINUING)  So, additionally, 8 Q.

on that table, for all three of the applications a 9
typical operating pressure has a 900 psi range, 10
roughly, going from 1250 to 2150 psi.  And this 11
might be a question that you need to defer again.  12
I'm wanting to know why such a big range was given 13
and whether or not you have -- kind of more within 14
that range where you actually typically plan to be 15
for all three facilities.  16

The range is just -- it's to keep the CO
2
 17 A.

in super critical state, and so that's the range 18
from 1250 to 2150, and it's really applicable over 19
the -- predominantly over the pipeline system 20
because over the 2500 miles we have about -- 21
including -- excluding the pumps at the discharge 22
site of the capture facilities, we have 17, I 23
believe -- if I recollect properly, 17 intermediate 24
pump stations, so you have that pressure gradient 25
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from the discharge down to the suction side of 1
the -- of the next intermediate pump station, so 2
that's the range of pressures.  3

As it says, the maximum operating pressure 4
is 28 -- 2183, but the discharge set points will be 5
2160, and then we'd run the surge analysis and, of 6
course, you know that's 110 percent so that's, 7
according to the math off the top of my head, about 8
2400. 9

So a couple follow-ups to that.  In the 10 Q.
modeling, the model was done as being pressure 11
constrained both on bottomhole pressure and 12
wellhead pressure and not weight constrained.  I'm 13
curious as to why you have a maximum discharge 14
pressure of 2160 psi when the wellhead pressure 15
constraint in the model was only 2100 psi.  16

Yeah, I might have to defer that one. 17 A.
MR. BENDER:  Jamey again.18
(MS. MADCHE CONTINUING)  And just a 19 Q.

statement, because this isn't a weight-constrained 20
model, typically DMR would be going forward with 21
setting a wellhead pressure constraint based on the 22
model and not on operating conditions. 23

When it comes to kind of the fluctuation 24
that you had mentioned that you have on the 25
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pressure to keep it in a super critical state, will 1
the metering that you're planning to use be able to 2
handle those fluctuations knowing that the density 3
of CO

2
 is affected greatly by both temperature and 4

pressure and both the temperature and pressure on 5
this Table 5-4 is a fairly substantial range? 6

Yes, it is.  It will.  The Coriolis meters 7 A.
can handle that variation. 8

And are those mass flow meters or 9 Q.
volumetric meters? 10

Again, I'm not the measurement expert, but 11 A.
I believe that they're mass flow meters. 12

MR. BENDER:  Do you have the answer?  13
MR. HUNT:  No. 14
MR. BENDER:  Okay.  15
(MS. MADCHE CONTINUING)  So some questions 16 Q.

related to the corrosion prevention and monitoring 17
detection that's being implemented for all three 18
storage facilities.  Can you elaborate a little bit 19
more on the ER -- the ER probes that are proposed 20
and the impressed current cathodic protection 21
system that's going to be used along the flowline 22
system? 23

(BY MR. HUNT)  Yes.  So for the ER probe, 24 A.
DMR can think of those as -- you know, you guys are 25
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familiar with a corrosion coupon.  So imagine this 1
as a miniaturized corrosion coupon that is then 2
attached to a probe that's then attached to the -- 3
to the flowline where it's subjugated to the -- the 4
stream continuously, and in real time there will be 5
continuous measurements of the electrical 6
resistance of that -- of that miniaturized coupon 7
or -- or that probe, said another way.  Those -- 8
those resistivity measurements are sensitive to 9
changes in mass and thickness in particular. 10

What material is the composition of the ER 11 Q.
probes? 12

So they will be of the flowline material 13 A.
as well as the wellbore material. 14

So there will be two probes at at least 15 Q.
each injection site? 16

That is my understanding. 17 A.
And with the impressed current cathodic 18 Q.

protection system, is that combined as far as the 19
same system that's going to be across the flowline 20
and the transmission pipeline operated as a 21
continuous protection? 22

(BY MR. POWELL)  It is. 23 A.
Referencing back to that Figure 5-2, I'm 24 Q.

just looking for confirmation on what the land 25
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description would be for the terminus point.  1
Again, on this one it looks like it's Section 5, 2
Township 141 North, Range 86 West.  3

MR. BENDER:  Is that something we can 4
supply you in a supplement?  5

MS. MADCHE:  Yeah.  Both of those 6
locations could be confirmed in a supplement.  That 7
would be fine. 8

(MS. MADCHE CONTINUING)  So a question on 9 Q.
the seal pot system that is planned to be used to 10
maintain the tubing/casing annulus pressure to 11
approximately 300 psi.  Are you anticipating any 12
on-site tank storage such as vessels needing to be 13
on site for that system that would be holding, 14
like, packer fluid or brine, not necessarily a 15
nitrogen vessel? 16

(BY MS. ODDY)  At this time I don't 17 A.
believe we plan on having storage tanks for 18
corrosion-inhibited fluid, but we will have the 19
nitrogen seal pot like you said adjacent to the 20
wellhead. 21

I guess just a note.  If at any point 22 Q.
those plans do change, secondary containment such 23
as a dike would be required around any brine 24
storage or the packer fluid.  25
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And also a note that a Sundry variance 1

would be required to have the 300 psi annulus 2
pressure just because currently as rule requires, 3
it's to be greater than the injection pressure.  4

Understood. 5 A.
I believe this has already been answered 6 Q.

earlier in part, but just to confirm, no baseline 7
soil, gas sampling or groundwater sampling has 8
taken place yet; correct? 9

(BY MR. HUNT)  That is correct. 10 A.
And that would be anticipated to begin 11 Q.

approximately a year in advance of injection 12
operations beginning? 13

That is also correct. 14 A.
So this question is specific to the KJ 15 Q.

Hintz and it may need to be deferred.  I'm just 16
looking for how that year 19 was determined for the 17
year to install the Fox Hills monitoring well next 18
to the Raymond Jensen 1-34 P&A well.  19

Yeah.  So in general the idea there was, 20 A.
as has been testified to, you know, previously, 21
seismic surveys will be acquired at least every 22
five years, so, you know, year 2, year 4, year 9, 23
year 14, year 19.  And so the idea there was that 24
as Summit is monitoring the CO

2
 plume expanding in 25
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the storage reservoir, we don't anticipate at this 1
time that that legacy wellbore will see CO

2
 and 2

certainly within that time frame.  3
But, you know, taking a proactive approach 4

and after taking the seismic data and then 5
reviewing that data to see how is the CO

2
 plume 6

progressing, is it conforming to expectations, so 7
that year 19 really just allows some of the 8
opportunity, the -- the optionality to wait to 9
install that well until, you know, it is needed.  10
And, of course, if it's determined that it may be 11
needed prior to then, then they have that option as 12
well. 13

So I want to reference Section 5.7.2.  Let 14 Q.
me get a page number.  So that would be page 5-26 15
in the TB Leingang application.  And it's paragraph 16
4, and this language is in all three applications.  17
There's a statement that Summit reserves the right 18
to evaluate and modify, if necessary, appropriate 19
groundwater sampling locations and frequency.  Just 20
a note that any changes to the frequency or 21
locations should go through DMR for approval and 22
review.  23

Yes.  Acknowledged. 24 A.
And that would apply as well as far as any 25 Q.
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changes made to the near surface monitoring during 1
the PISC period.  2

Understood. 3 A.
Could you give a little more testimony on 4 Q.

the local passive seismicity array that's planned 5
to monitor for potential induced seismicity? 6

Sure.  So at this time Summit has plans to 7 A.
install multiple seismometers at the site.  At this 8
time -- well, a specific layout or design or number 9
of stations is unknown, but prior to injection 10
Summit would request bids from vendors to put 11
together a site-specific strategy.  12

We understand today that by multiple -- in 13
order to properly triangulate and locate any 14
seismicity events, you would need at least three 15
seismometer stations as a minimum. 16

Just a statement that once a layout's 17 Q.
known, that information should be provided to DMR.  18

Understood. 19 A.
MS. MADCHE:  Let's see.  I think that's 20

all I have currently.  Thank you.  21
                                        EXAMINATION 22
BY MR. STOLLDORF:23

Jimmy, I asked a question earlier that 24 Q.
they punted to you, so I'll ask it again.  At its 25
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closest, approximately how far away is the facility 1
for the TB Leingang from an occupied dwelling? 2

(BY MR. POWELL)  I apologize because I 3 A.
don't have each site memorized, but I believe the 4
closest dwelling to either -- any of the well sites 5
is about 4400 feet -- I'm sorry -- 2200 feet.  6
2200 feet.  I believe the furthest is about 7
4100 feet.  But it's 2200 feet.  And we can clarify 8
if that's Leingang or if that's one of the other 9
two. 10

MS. MADCHE:  I think we might just ask 11
that a supplemental is provided as far as the 12
proximity of how close the flowline is for each 13
individual one to the closest dwelling. 14

MR. POWELL:  Okay.  And I believe the 15
closest dwelling to a flowline at either location 16
is 700 feet, but we could provide the exact 17
distances for all three. 18

MS. MADCHE:  Could you add to that also 19
closest distance to a wind turbine, specifically 20
for the TB Leingang application?  21

MR. POWELL:  Yes, we can do that.  22
MS. MADCHE:  Sorry to jump in. 23
(MR. STOLLDORF CONTINUING)  So Section 7, 24 Q.

the Emergency Remedial and Response Plan, that's 25
434

you, Jay; is that correct? 1
(BY MR. VOLK)  Yes. 2 A.
Under the Section 7.6 -- I'll let 3 Q.

everybody get there.  It indicates that the company 4
organizational structure is still in flux and in 5
development.  Do you know -- I'd note that it's 6
expected that we -- to complete that before being 7
provided authorization to inject.  We would expect 8
that to be nailed down.  9

Without a doubt.  We're continuing to work 10 A.
on, as the rest of the project continues to 11
develop, an integrated response plan as well which 12
will be consistent with this one, and we will 13
supply that when done and prior to injection. 14

Okay.  So this is in the PISC section.  15 Q.
Hopefully one of you can answer this.  For all 16
three applications on Figure 6-2 -- give me a 17
second and I'll get a page number for you.  That is 18
page 6-6 in Exhibit 1A for the TB Leingang 19
application.  20

Can you -- oh, sorry.  Are you guys there?21
Explain how the CO

2
 extent ten-year 22

postinjection boundary was determined? 23
(BY MR. HUNT)  I think we would want to 24 A.

bring one of the other witnesses up to answer that. 25
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MR. STOLLDORF:  Probably Amanda?  1
MR. BENDER:  (Nods head.) 2
(MR. STOLLDORF CONTINUING)  What's the 3 Q.

setback being proposed for the flowlines? 4
(BY MR. POWELL)  Again, the setbacks for 5 A.

the flowlines, similar to the -- to the pipeline in 6
North Dakota that's under PSC jurisdiction, 7
complies with State law, 500 feet as a minimum. 8

What type of notification system's in 9 Q.
place should residents or -- and/or businesses need 10
to be notified in an emergency? 11

(BY MR. VOLK)  We've had numerous 12 A.
conversations with Oliver County, Mercer County and 13
Morton County, and this is an area we've determined 14
to work cumulatively on and develop.  So right now 15
there's multiple systems being used between Mercer 16
County and Morton County.  I believe Mercer County 17
and Oliver are both using reverse 911.  Morton 18
County is using that as well as I believe some 19
secondary options.  20

So we have committed to continuing working 21
with all three counties to provide the data needed 22
to make sure the notification system is -- is going 23
to be consistent throughout all three counties. 24

How often do you plan on doing training 25 Q.
436

with these local emergency response teams? 1
On an annual basis at minimum.  I believe 2 A.

it's not to exceed 15 months, but it is on the 3
annual basis.  4

MR. POWELL:  Yeah.  I'll just add that 5
since we know that North Dakota -- and I'm not sure 6
of a specific -- Jay, you could help me on Mercer 7
or Morton or Oliver, but a lot of the counties have 8
volunteer fire departments and sometimes those 9
personnel interchange or are unavailable, so we've 10
committed to providing training on a more frequent 11
basis as needed. 12

(MR. STOLLDORF CONTINUING)  I hope you 13 Q.
guys will -- someone here at the table will be able 14
to answer this one, but this has come up in the 15
past, but are there any special considerations for 16
DMR field inspection staff to be coming onto the 17
sites?  Do you have -- or do you have any -- are 18
you aware of any issues that might bring up, having 19
a DMR inspector on site -- some of the sites?20

(BY MR. VOLK)  As expected, unrestricted 21 A.
access for any regulatory items such as DMR access.  22
With that being said, previous work I've done has 23
always provided on-site hazard training for and up 24
to and including inspectors so they have the proper 25
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notices of what is out there or what needs to be 1
out there.  And if any special training would be 2
required for those inspectors, we will make sure 3
that's available. 4

Would you be able to provide us -- 5 Q.
MR. SUGGS:  Sorry.  6
MR. STOLLDORF:  Oh, go ahead.7
MR. SUGGS:  On that note, if there is 8

anything anticipated, at this time I would ask that 9
it be provided as a supplemental for what you'd 10
anticipate the DMR inspection staff needing to have 11
under their belt or have training for accessing 12
your facilities. 13

MR. VOLK:  We will provide that.  14
MR. SUGGS:  Thank you. 15
(MR. STOLLDORF CONTINUING)  As it relates 16 Q.

to Sections 9, 10 and 11, the construction plugging 17
and completion plans for the Class VI wells and 18
monitoring wells, we just want to note that it will 19
require typical DMR approvals prior to executing, 20
just so you understand.  21

(BY MS. ODDY)  Understood. 22 A.
I want to move to Section 11, the 23 Q.

injection well.  I have one question -- or a couple 24
questions.  Can I -- okay.  Then we'll go to 12.  25
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Sorry.  Excuse me.  1

You're approximating it'll cost about 2
$583,000 to plug one injection well.  Are you guys 3
considering that it's going to probably require a 4
big rig to handle that size of tubing? 5

That's correct.  With a 7-inch tubing, we 6 A.
will need a bigger workover rig.  In addition to 7
that, the anticipation of the plugging plan is also 8
to set CO

2
 resistant cement.  So those estimated 9

costs are included in the plugging costs.  10
Okay.  And you touched on this earlier 11 Q.

about the surety bonds, but you're proposing to use 12
a surety bond for the injection well plugging phase 13
and the PISC phase.  Are you planning to have one 14
surety bond or two separate bonds for each phase? 15

(BY MR. VOLK)  At this point in time we 16 A.
have not one -- allocated -- or we have not 17
committed to a certain provider, so that'll be 18
forthcoming, at minimum 30 to 60 days prior to 19
injection it would be submitted to you.  We know we 20
will be using the surety and the pollution 21
liability for those, and I can't today tell you in 22
certainty if those will be split between the phases 23
you asked. 24

MS. MADCHE:  I'm just going to jump in, 25
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and not necessarily a recommendation but something 1
to consider is clearly as you work through closing 2
one of these facilities, plugging the injection 3
wells is going to be the first item.  If they are 4
on separate sureties, that would allow you the 5
ability to request one to be released while 6
maintaining the other one for continued PISC 7
monitoring.  So, again, just something to consider. 8

MR. VOLK:  Appreciate that, and we will 9
provide additional information to you. 10

(MR. STOLLDORF CONTINUING)  Can you 11 Q.
elaborate a little more on the emergency and 12
remedial response plan and how the endangerment to 13
USW -- or underground sources of drinking water 14
costs were determined? 15

I just want to make sure I'm getting to 16 A.
the right figure.  If you bear with me for one 17
second.  There it is.  So I'm going to direct your 18
reference to page 12-10 and Table 12-7.  So, first 19
of all, I want to start off with what the actual 20
scenario was used to determine the estimated cost 21
on ERRP as well as to your specific question the 22
USDWs.  23

The scenario that was used was a well 24
failure or integrity issue with the well in which a 25
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containment -- loss in containment event happened.  1
To get into more specific details on that, I will 2
have Jean talk through that.  But to the specific 3
cost as it relates to the USDWs, it is broken out 4
between -- in Table 12-7, the general response 5
actions, delineation and water replacement at 6
1.89 million as well as the quarterly monitoring 7
which is dictated on a ten-year period for 750,000.  8
And then the plugging and abandonment cost of the 9
groundwater -- groundwater monitoring wells in that 10
area is another 55,000, which came up to 11
2.6 million. 12

And you did mention that the failure 13 Q.
mechanism is a loss of a containment event? 14

That's correct. 15 A.
Okay.  Just want to note that the 16 Q.

average -- okay.  I don't need to.  All right.  17
Never mind.  18

MS. MADCHE:  No.  I do have a follow-up on 19
that.  Clearly, the costs are slightly different 20
for all three facilities for the emergency remedial 21
response.  Can you just kind of go over what 22
parameters were used to determine those costs that 23
would cause that fluctuation?  24

MR. VOLK:  Yes.  The difference largely 25
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comes into on the general response delineation and 1
water replacement line item.  What we tried to do 2
is look at more site-specific characterizations in 3
those areas, how many wells, what would be their 4
water replacement cost, and that was the 5
distinguishing difference that drove the number up 6
or down. 7

MR. STOLLDORF:  Nothing further for me.  8
                                        EXAMINATION 9
BY MR. SUGGS:10

Just a couple of additional items.  I'm 11 Q.
going to jump back up to 5-13.  The second-to-last 12
paragraph on that page related to custody transfer 13
of the CO

2
, the way that's described is that the CO

2
 14

when it reaches the terminus point will become the 15
custody of SCS1 and it will remain that way until 16
it goes down the hole at any of the three different 17
facilities.  Am I understanding that intention 18
correctly? 19

(BY MR. POWELL)  So that's page 5-15?  20 A.
Page 5-13, the second-to-last paragraph.  21 Q.
Oh, sorry.  All right.  That's my 22 A.

understanding.23
Okay.  As the flowlines are anticipated to 24 Q.

be owned by the individual storage facilities, 25
442

SCS1, 2 and 3, would Summit be opposed to a 1
requirement that would require a flow meter at 2
each -- I guess at the beginning of each of the 3
individual flowlines and an actual custody transfer 4
happening as it moves from one line into the other? 5

So versus having measurement at the 6 A.
terminus of the main line for the -- sorry.  As 7
opposed to just having the single meter at the 8
terminus of the main line at the -- at the 9
jurisdiction breakpoint and then an individual 10
meter at each well pad or well site, you're 11
suggesting or recommending that we'd have an 12
intermediate meter, then, at the beginning of each 13
of the laterals from that segment of main line, 14
flowline to each well site. 15

(MR. SUGGS CONTINUING)  Yeah.  I think you 16 Q.
would end up with at least two additional meters in 17
play, one being where the CO

2
 would go north to the 18

KJ Hintz facility and one at the point where it 19
goes west from the Leingang to the Fischer.  20

I'm not opposed to that. 21 A.
Okay.  With respect to the cathodic 22 Q.

protection system that's being proposed, has that 23
already been designed at this point? 24

It hasn't been -- the impressed current 25 A.
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cathodic protection system?  1

Yeah.  2 Q.
Generally.  We're going to have to -- 3 A.

since we've added additional source points and 4
additional laterals along the whole system, we're 5
going to have to go back and rebalance the system 6
and figure out if the location of the ground 7
well -- the ground beds have changes, where they 8
need to be expanded, et cetera.  So it needs to be 9
reconfigured upstream of the sequestration area.  10

Okay.  11 Q.
As far as the sequestration area, it's 12 A.

generally been designed but we'll refine. 13
Okay.  So that is still under works and 14 Q.

will be refined? 15
Correct. 16 A.
Okay.  So when that is determined, we'll 17 Q.

want the location of the ano beds identified, and 18
pursuant -- there's -- on page 5-15 in Section 19
5.3.1, there's indication of -- what am I 20
reading -- Summit Carbon Solutions will supply DMR 21
with a map of cathodic protection boreholes to meet 22
the requirements of 43-05-01-5.  Do you anticipate 23
actually drilling any cathodic protection boreholes 24
or will this system entirely utilize ano beds? 25
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It's my understanding ano beds.  We'll 1 A.

clarify. 2
Okay.  And so, regardless, we'd want those 3 Q.

locations identified.  4
Yeah. 5 A.
And I think, John, you testified to this 6 Q.

earlier, but there's some narrative on 5-29 that 7
indicates that you will be running 3D seismic at 8
years two, four and nine.  It is the intent to run 9
3D seismic as early as year two after injection? 10

(BY MR. HUNT)  That's -- yes.  Yeah, and 11 A.
in the narrative it says "by year two," so just to 12
be clear. 13

Okay.  But my point -- my confirmation is 14 Q.
that there will be a sequence of 3D seismic run 15
shortly after beginning injection and another one 16
prior to the five-year review? 17

Correct. 18 A.
Okay.  I'll point out that if anything 19 Q.

looks significantly off at that two-year mark, it 20
is expected that you will report that and we'll 21
begin the determination whether or not we need to 22
accelerate that hearing.  23

Understood.  24 A.
On page 5-32 there's the narrative about 25 Q.
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the traffic light system for the passive 1
seismicity, and you have the cutoff points of 2.7, 2
4.0 and 4.5.  Can you elaborate on what the 3
significance of those values as cutoff points are?  4

So 2.7 is the point at which humans can 5 A.
begin to feel seismicity, and so that's why that 6
one is listed there.  For events 4 and 4.5, I don't 7
have off by memory -- I would need to go and refer 8
back to the team on that one. 9

Okay.  If that's something that can't be 10 Q.
provided in short notice or short period as part of 11
this testimony, possibly a supplemental just 12
confirming what the importance of those values is 13
in that system.  14

Understood. 15 A.
And I think this one is for Jay.  On 7-17, 16 Q.

the last sentence under the 5 -- sorry -- 7.5.1 17
section, it reads, "In addition, assistance has 18
been secured from local emergency services to 19
implement this ERRP."  20

Which emergency services have you 21
specifically worked with and secured their 22
assistance in execution? 23

(BY MR. VOLK)  So we continue to develop 24 A.
this.  This is an overarching plan.  We have 25
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reached out to, as I've said, Morton County, Oliver 1
County as well as Mercer County, including the fire 2
departments in numerous of the surrounding towns.  3
A couple of them are Beulah, Hazen, Center, Zap.  4
So without having what I would call -- and I'm 5
going to say maybe that statement today is not 6
totally defined as the ERRP isn't, but continued 7
working agreements with -- or continued working 8
with them to commit to:  One, I understand there's 9
a memorandum of understanding of mutual aid between 10
all of them or actually statewide now.  So they 11
have recognized that.  Two is they've recognized 12
that we will continue to work together in 13
developing that plan and know they have different 14
capabilities between the units.  And that is what 15
we're going to continue to work on to supply what I 16
would call as an integrated plan between all three 17
counties. 18

So in -- I guess with respect to this 19 Q.
statement in the application -- 20

We have not secured an agreement, so I 21 A.
would say that wording probably should be changed 22
at this point. 23

Okay.  24 Q.
I would say commitment's a better word 25 A.
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than agreement. 1

MR. SUGGS:  That's all I need.  Thank you. 2
HEARING EXAMINER GARNER:  Okay.  Before we 3

recall those witnesses, why don't we take a 4
ten-minute break. 5

MR. BENDER:  Okay.  6
(Recessed at 2:56 p.m. and reconvened at 7

3:12 p.m.) 8
HEARING EXAMINER GARNER:  We are back on 9

the record.  Attorney Bender, you wanted to recall 10
some witnesses. 11

MR. BENDER:  Yes.  We're going to recall 12
Caitlin Olsen. 13

HEARING EXAMINER GARNER:  Microphone. 14
MR. BENDER:  Oh, sorry.  We're going to 15

recall Caitlin Olsen.  We're going to recall Wade 16
Boeshans.  And then to answer some of the questions 17
that came up from staff, we'll be recalling Amanda 18
Douglas, and then we'll have one new witness.  As 19
you may recall, there were questions to the 20
previous group and they were deferred to Jamey 21
Backus.  22

And I apologize, I misspelled his name 23
earlier when there was a question on it.  It's 24
B-a-c-k-u-s.  25
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So with that in mind, we'll call Caitlin 1

Olsen back. 2
HEARING EXAMINER GARNER:  Ms. Olsen, just 3

a reminder, you're still under oath. 4
                               REDIRECT EXAMINATION 5
BY MR. BENDER:6

Caitlin, I'm going to show you what's been 7 Q.
previously marked as Exhibit 8B.  Can you tell me 8
what 8B is? 9

(BY MS. OLSEN)  8B is the Storage Facility 10 A.
Permit Application Comparison Summary Table. 11

And when we started the hearings, I 12 Q.
briefly explained to the -- 13

MR. SUGGS:  Lawrence, have you handed that 14
out yet?  15

HEARING EXAMINER GARNER:  Do you have one?  16
MR. SUGGS:  No. 17
(MR. BENDER CONTINUING)  When we started 18 Q.

the hearing, Caitlin, you may recall me talking 19
very briefly about the fact that we were going to 20
spend a lot of time on the Leingang application and 21
then we were going to sort of do -- contrast and 22
compare Leingang with Fischer and Hintz after that.  23
Do you recall that? 24

I do. 25 A.
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Okay.  And is 8B sort of a visual aid and 1 Q.

you being able to go through and make those 2
comparisons? 3

That's right. 4 A.
Okay.  Let's start -- I'm not going to 5 Q.

interrupt you much, but why don't you start by 6
first talking about the various columns and what 7
your method was for laying this out and then you 8
can explain it to the Commission.  9

Sure.  So the intent of this comparison 10 A.
summary table was just to lay out the differences 11
between all three permits.  Listening to the 12
hearings today, I feel like most of those points 13
have been covered by DMR or otherwise in testimony.  14

But you'll see here across the top the 15
column named SFP Permit Section, that relates to 16
the section of the permit that we're talking about.  17
Then you'll see Summit Carbon Storage #1, TB 18
Leingang/Milton Flemmer 1, that's referring to 19
permit number one, the TB Leingang permit.  20
Likewise, the second column is the BK Fischer 21
permit.  And the third column is the KJ Hintz 22
permit. 23

Okay.  Then let's -- why don't we start 24 Q.
out first with the Project Summary, and what I'll 25
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probably do is have you explain that in detail, and 1
then we can kind of walk through the -- the other 2
sections and you can probably more abbreviate your 3
discussion of it.  4

Sure.  So as Wade testified to the project 5 A.
summary earlier today, the only material difference 6
in the three permits in relation to the project 7
summary is the applicant name listed.  All other 8
aspects of Wade's testimony apply to the TB 9
Leingang, the BK Fischer and the KJ Hintz as you'll 10
see noted in that row. 11

Okay.  Let's go to the next column -- or 12 Q.
not the next column, the next row.  13

Section 1, Pore Space Access.  There's 14 A.
minimal content changes between the permits, as 15
you'll see noted.  There is one thing to specify in 16
the BK Fischer permit and that is that there is 17
Coyote Creek -- Coyote Creek mining -- mine land 18
located within the hearing notification area. 19

And I think as a result of some questions 20 Q.
that came to Amanda, she pointed that out in one of 21
the exhibits; is that correct? 22

That's right. 23 A.
Let's go on then to Section 2.  24 Q.
That's the geologic exhibits portion of 25 A.
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the storage facility permit.  You'll remember as 1
Amanda testified to yesterday and earlier today 2
that the model extents used across all three 3
permits are the same.  Logging efforts are the 4
same.  Microfracture in situ stress tests were 5
performed in all three wells and all three -- 6
excuse me -- all three permits, and all three 7
permits used the same 2D and 3D seismic surveys.  8

The differences that we'll talk about here 9
mainly have to do with site-specific 10
characterization work.  You'll note that in the TB 11
Leingang permit the Minnekahta Formation is present 12
as Amanda had testified to earlier.  The Minnekahta 13
Formation is absent in the BK Fischer permit and in 14
the KJ Hintz permit.  15

Again, site-specific storage complex 16
formation data is -- varies between all three 17
permits as noted here.  That includes core data, 18
log testing, things like that.  19

And the last point to make sure on Section 20
2, Geologic Exhibits, is that the number of 21
borehole image logs varies between all three 22
permits.23

All right.  Then let's go to Section 3, 24 Q.
please.  25

452
Section 3 discusses the geologic model 1 A.

construction and numerical simulation of CO
2
 as 2

Amanda had testified to previously.  The same data 3
inputs were used.  Again, as described in Section 4
2, the same model was used across all three 5
permits.  The same simulation was performed where 6
all three well sites were simulated as injecting at 7
the same time.  You'll note here that there are 8
minor variations in Section 3 where site-specific 9
data is used to derive individual injection 10
pressures, rates, temperatures and critical 11
threshold pressure estimations.  Those are the only 12
differences of material value. 13

All right.  Then we'll go -- the next row 14 Q.
is Section 4, the Area of Review.  Can you briefly 15
discuss what's contained in that row? 16

Area of review, as I testified to earlier, 17 A.
uses the same groundwater sampling method across 18
all three permits.  The methodology remains the 19
same.  There are site-specific differences that 20
have to do with the number of wells based on the 21
specific area of review and what wells exist there.  22

Other differences include other 23
site-specific surface features which may include 24
springs, mining land as I discussed previously, and 25
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any legacy oil or gas wells.  To note, there are no 1
legacy oil and gas present in the TB Leingang or BK 2
Fischer area of review.  There is one KJ -- there 3
is one legacy oil and gas well in the KJ Hintz 4
permit as I had testified to earlier. 5

I'm going to try to get some points here 6 Q.
with the court reporter, so can you slow down just 7
a little bit? 8

I thought I was. 9 A.
Let's go to the next section, Section 5.  10 Q.
Section 5 discusses the testing and 11 A.

monitoring plan.  Across all three permits, leak 12
detection plans are similar.  Flowline corrosion, 13
prevention plans are similar, and baseline testing 14
and logging plans are similar.  There are minimal 15
differences for mechanical integrity testing across 16
all three permits.  17

You'll note that in the TB Leingang permit 18
the Milton Flemmer 1 will use tubing-conveyed 19
gauges, as Jean had previously testified to in 20
Section 9.  The other two stratigraphic 21
monitoring -- excuse me -- stratigraphic 22
test/monitoring wells will use casing-conveyed 23
gauges.  Environmental monitoring plans, again, are 24
site specific but the methodology remains the same. 25
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Okay.  The next section, please. 1 Q.
Section 6, the Postinjection Site Care and 2 A.

Facility Closure Plan.  The monitoring programs are 3
similar across all three storage facility permits.  4
There are minimal differences related to monitoring 5
well-specific details, for example, the maximum 6
pressures seen across each storage facility. 7

All right.  And then Section 7 I have 8 Q.
labeled on my exhibit Emergency and Remedial 9
Response Plan.  Can you discuss that for us, 10
please? 11

The content between all three permits is 12 A.
the same materially. 13

Okay.  And Section 8? 14 Q.
Again, the material content is the same 15 A.

and there are no -- no large differences. 16
And Section 9? 17 Q.
All three storage facility permits abide 18 A.

by the same North Dakota rules and regulations, 19
such as requiring surface casing 50 foot below the 20
lowermost USDW and CO

2
 resistant cement casing 21

within the injection reservoir zones.  22
You'll note that the biggest differences 23

are that the Milton Flemmer 1 stratigraphic test 24
well and monitoring well was drilled deeper.  It 25
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was drilled to 12,000 feet.  The other two wells, 1
the Archie Erickson and the Slash Lazy H, were 2
drilled to approximately around 6,000 feet.  That 3
would result in just differences in cementing.  4
Some are two stages for the shorter wells and some 5
are three stages in those completions. 6

All right.  Let's go to Section 10, the 7 Q.
plugging plan.  8

There are no material differences in the 9 A.
plugging plans across all three permits.  Plug 10
placement will vary based on formation depths, you 11
know, depending on where those formations exist 12
within each specific wellbore. 13

And Section 11, Injection Well and Storage 14 Q.
Operations? 15

Again, the Milton Flemmer 1 well, since it 16 A.
will be using tubing-conveyed pressure gauges, 17
tubing will be installed in the Milton Flemmer 1 18
well.  Prior to injection operations beginning in 19
that storage facility permit in the TB Leingang, 20
that well will be plugged back.  It's currently 21
drilled to about 12,000 feet.  22

There will be no tubing installed in 23
either the Archie Erickson monitoring well or the 24
Slash Lazy H monitoring well.  25

456
There are site-specific differences in 1

maximum bottomhole pressures, injection amounts, et 2
cetera, as seen in Table 11-1. 3

Okay.  And Jay spent some time comparing 4 Q.
and contrasting the financial assurance.  So 5
keeping that in mind, can you just discuss Section 6
12 for us? 7

Yeah.  Jay did a great job testifying to 8 A.
the differences already.  There are minimal 9
differences between all three storage facility 10
permits.  The total bond amount between the three 11
storage facility permits varies slightly, and those 12
minimal differences are related to the cost 13
estimates of the postinjection site care and 14
facilities plan, and namely the number of 15
monitoring wells at each site, the reservoir 16
monitoring well design characteristics, flowline 17
lengths and costs associated with endangerment of 18
USDWs. 19

All right.  Now let's spend a little time 20 Q.
with the appendices that are attached to each one 21
of the applications.  Let's start with Appendix A.  22

There are no material differences between 23 A.
all three permits other than they use site-specific 24
information. 25
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And Appendix B? 1 Q.
There are, again, no material differences 2 A.

in Appendix B, Freshwater Well Sampling Analysis, 3
other than the results are site specific. 4

And Appendix C? 5 Q.
There are no material differences in 6 A.

Appendix C across all three storage facility 7
permits.  You'll note here that site-specific 8
information, namely XRD data, was used to inform 9
mineralogical compositions for injection zone and 10
confining zones.  Again, stratigraphic 11
well-specific water ionic compositions were used 12
and, therefore, the simulation results are site 13
specific. 14

And Appendix D? 15 Q.
There are no material differences between 16 A.

the three storage facility permits.  You'll note 17
that TB Leingang does list information for those 18
tubing-conveyed pressure temperature gauges. 19

And then finally Appendix E? 20 Q.
There's no material differences.  The 21 A.

differences relate to the permits themselves. 22
MR. BENDER:  Mr. Examiner, you know, I 23

don't -- I think I'll offer the exhibit, and I 24
don't have any other further -- I don't have any 25
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further questions for Ms. Olsen. 1

HEARING EXAMINER GARNER:  Any objections?  2
MR. BRAATEN:  No objection. 3
HEARING EXAMINER GARNER:  Exhibit is 4

admitted.  5
You can proceed to your next witness. 6
MR. BENDER:  Next witness is Wade 7

Boeshans. 8
HEARING EXAMINER GARNER:  And just a 9

reminder, Mr. Boeshans, you're still under oath. 10
MR. BOESHANS:  Yes. 11

                               REDIRECT EXAMINATION 12
BY MR. BENDER:  13

Wade, while we're handing out the 14 Q.
exhibits, I'm just going to have you direct your 15
attention to what's been previously marked as 16
Exhibit 1C-1.  17

MR. BENDER:  Derrick, can you tell me when 18
you get a copy?  19

MR. BRAATEN:  Sure.  Okay.  I'm ready. 20
MR. BENDER:  Okay.  Thank you.  21
(MR. BENDER CONTINUING)  Wade, can you 22 Q.

tell me what Exhibit 1C-1 is? 23
(BY MR. BOESHANS)  It is the storage 24 A.

agreement for SCS3 for the KJ Hintz storage site. 25
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And can you briefly describe the amendment 1 Q.

to the Hintz storage unit that Summit is proposing 2
with this exhibit? 3

Yes.  So in this exhibit it includes an 4 A.
amendment in what is labeled in here as Section 5
3.12. 6

And can you explain to the Commission 7 Q.
staff why Summit is proposing the addition of 8
Section 3.12 to the Hintz storage agreement? 9

Yes.  So as you're aware in the -- from 10 A.
the previous -- or my testimony yesterday, the KJ 11
Hintz is in proximity to the DCC facilities.  I 12
think I mentioned yesterday -- or I did mention 13
yesterday that approximately, you know, three miles 14
between the storage boundary of -- storage area 15
boundary of the KJ Hintz and the DCC West facility.  16
And so Summit and Minnkota have been in discussions 17
around a border agreement in terms of how we would 18
work together to, you know, manage our storage 19
operations or cooperate in storage operations.  And 20
so this amendment outlines what we have agreed to 21
in terms of general terms, and those discussions 22
have advanced to this point. 23

It's my understanding, Wade, that the -- 24 Q.
the Hintz storage agreement already has language 25

460
for a border agreement -- for the parties to enter 1
into a boarding -- border -- I'm having trouble 2
talking here -- border agreement.  Why was it 3
necessary to add Section 3.12? 4

Yeah.  So you're correct in that the 5 A.
application or the border -- the storage agreement 6
in the application includes border agreements.  7
This section is specific to a border agreement 8
between Summit SCS3 and the DCC facilities.  9

And so we thought it was prudent at this 10
time given our discussions to lay out the general 11
terms that we've agreed to at this point in 12
anticipation of finalizing that border agreement of 13
coming here, but this would set forth in essence 14
the -- call it general terms and expectations of 15
the border agreement which the parties have agreed 16
to work together on.  We believe it's in our best 17
interest to do so, and so we're submitting it here 18
today. 19

So it's Summit's request and Minnkota's 20 Q.
request that the storage agreement for the Hintz 21
storage facility be amended to include the language 22
which is set forth in 3.12; is that a fair 23
statement? 24

Yes.  That's correct. 25 A.
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MR. BENDER:  That's all the questions I 1

have for this witness.  Offer that exhibit which is 2
Exhibit 1C-1. 3

HEARING EXAMINER GARNER:  Any objection?  4
MR. BRAATEN:  I don't have an objection to 5

the admission of the exhibit.  I have an objection 6
to the amendment itself to the application at this 7
point given the circumstances, but not to the 8
admission of that exhibit into the record. 9

HEARING EXAMINER GARNER:  We will note 10
your objection and admit the exhibit.11

MR. BENDER:  Mr. Examiner, we'd now like 12
to move to Amanda Douglas.  If you recall, there 13
were some questions when we had the larger group up 14
here that we believe Amanda can respond to.  So I 15
believe she's still sworn. 16

HEARING EXAMINER GARNER:  Yeah.  Just a 17
reminder you're still under oath.18

MS. DOUGLAS:  Understood.  19
                               REDIRECT EXAMINATION 20
BY MR. BENDER:  21

Do you want to handle it the way you did 22 Q.
last time, Amanda, where you indicate what the 23
question is and then respond? 24

(BY MS. DOUGLAS)  Yes.  And DMR staff, if 25 A.
462

I -- I miss any, please let me know.  1
The first question I believe that was 2

asked and deferred was how a fracture pressure 3
gradient influenced CO

2
 plume size.  Generally, the 4

fracture pressure gradient is used to calculate the 5
bottomhole pressure constraint, so 90 percent of 6
the fracture pressure gradient is used to define 7
the bottomhole pressure constraint as required by 8
regulations.  A higher fracture pressure gradient 9
would result in a higher bottomhole pressure 10
allowing for more injection of CO

2
 which would 11

generally result in a larger plume.  12
However, I'd like to point out in the 13

modeling cases that we ran in the permits in 14
Section 3, the 2100 psi wellhead pressure 15
constraint was met prior to the bottomhole pressure 16
constraint being met.  So in this case the higher 17
fracture pressure gradient at one of the sites is 18
not dictating a larger plume size for the case -- 19
simulation case presented in the permit 20
application.  21

That's -- I believe that's the only 22 Q.
question that -- oh, there's another one?  23

I was just pausing.  Sorry.  24 A.
Oh, okay.  25 Q.
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Waiting for -- 1 A.
That was a long pause, so -- 2 Q.
Waiting for the Commission to -- to write 3 A.

their notes.  4
Another question I believe -- Travis, you 5

asked a question on stabilized plume.  Could you 6
please restate your question, or postinjection 7
period?  8

MR. STOLLDORF:  Oh, okay.  Hang on one 9
second.  Yeah.  On Figure 6-2, can you explain the 10
CO

2
 extent ten-year postinjection -- how that 11

ten-year postinjection boundary was determined?  12
It's on page 6-6 or 6, dash, 6. 13

MS. DOUGLAS:  Yep.  So the simulation 14
model was used to simulate the 20 years of 15
injection and several years postinjection.  And so 16
the plume as labeled here is showing the CO

2
 plume 17

extent at ten years postinjection as determined -- 18
as predicted by that modeling simulation. 19

MR. STOLLDORF:  Okay.  What parameters are 20
used to determine when the plume is stable -- when 21
the plume is stabilized?  22

MS. DOUGLAS:  So plume stabilization is 23
determined by looking at the rate of change in 24
plume area over time.  So the rate of change in the 25
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plume area over time decreases, and so we used -- 1
we calculated the rate of change over one-year time 2
steps and looked at the point in time where rate of 3
change slowed down.  And in that case the cutoff 4
was determined to be less than two square miles of 5
change per year in plume area, and that was used as 6
our cutoff to determine when the CO

2
 plume 7

stabilized.  .2 -- .2 miles, sorry, if I misstated. 8
MS. MADCHE:  And that's using the 9

5 percent saturation cutoff as well within those 10
square footage movements?  11

MS. DOUGLAS:  That's correct.12
MR. STOLLDORF:  Thank you.  That's all I 13

had. 14
MS. DOUGLAS:  So, Tammy, you asked a 15

question about the pressure from the flowlines and 16
the wellhead pressure used in modeling.  Could you 17
restate that question?  18

MS. MADCHE:  Yes.  So on Table 11-1 on 19
page 11-2, for all three applications there's a 20
note that maximum injection pressure during 21
operations will be limited to surface equipment 22
pressure ratings and the maximum bottomhole 23
pressure constraint.  In Table 11-1 and in Section 24
3 in the model you report that you used a wellhead 25



NDIC HEARING - VOLUME II June 12, 2024

STEPHANIE A. SMITH Sheet 57 of 118
(701)255-3513 EMINETH & ASSOCIATES Page 465 to Page 468

465
pressure constraint of 2100 psi alongside the 1
bottomhole pressure constraints.  However, in the 2
testing and monitoring section in Table 5-4, the 3
flowline maximum operating pressure is listed at 4
2183 psi along with a maximum discharge pressure of 5
2160 psi.  So my question was why those operational 6
values on the flowline are higher than the wellhead 7
pressure constraint that was used in the model. 8

MS. DOUGLAS:  So can you restate the 9
value?  Did you say it was 2,160?  10

MS. MADCHE:  2183 for max operating 11
pressure, 2160 for max discharge pressure. 12

MR. BENDER:  Do you want to hand that off 13
to Jamey or -- 14

MS. DOUGLAS:  Yes. 15
MR. BENDER:  Reluctantly?  16
MS. DOUGLAS:  So before Lawrence 17

introduces Jamey, then, you guys had a question on 18
the stoplight system and the magnitude of 19
earthquakes used in that stoplight system.  So John 20
described 2.7 is the low value for that stoplight 21
system.  Again, that's the threshold for a felt 22
earthquake.  23

Greater than a magnitude of 4 was chosen 24
essentially for that next step in the stoplight 25
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system.  At an earthquake magnitude level 4, that's 1
where the magnitude of the earthquake would be 2
sufficient to -- it's generally described by the 3
USGS as shake or rattle dishes.  That's how the 4
USGS describes it.  So at that point the stoplight 5
system states that SCS will stop injection, perform 6
inspection on surface facilities and wells to 7
ensure there's no damage, and then reduce 8
operations while a detailed analysis is done to 9
determine whether or not injection operations 10
caused that or that could have been a natural 11
earthquake that their monitoring array is just 12
picking up.  13

And then over 4.5 is the cutoff for 14
complete stop of operations and working with the 15
regulator to determine if any changes to injection 16
operations are needed. 17

MR. SUGGS:  So why the 4.5?  What's the 18
significance of that transition?  19

MS. DOUGLAS:  So as you get from 4 moving 20
up till 5, so earthquake magnitude 5 -- as 21
described by the USGS, at earthquake magnitude 5, 22
that's where you might start seeing potential 23
damages to structure, such as cracked drywall, 24
things like that.  And so 4.5 is below that 5 25
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threshold to provide that safeguard to make sure 1
that operations are shut down before any 2
earthquakes are induced that could cause damage. 3

MR. SUGGS:  Okay.  Thank you.  4
MS. DOUGLAS:  Were there any other 5

questions that you recalled that were deferred?  6
MS. MADCHE:  No. 7
MS. DOUGLAS:  Okay.  8
MR. BENDER:  We'll now call Jamey Backus, 9

I think, who can respond to the remaining 10
questions.  Jamey will -- and Jamey has not been 11
sworn. 12

HEARING EXAMINER GARNER:  I'm going to 13
swear him in.14

MR. BENDER:  Okay. 15
JAMEY BACKUS,16

being first duly sworn, was examined and testified 17
as follows:  18
                                 DIRECT EXAMINATION 19
BY MR. BENDER:20

Jamey, state your full name for the 21 Q.
record.  22

Jamey Backus. 23 A.
And, Jamey, I misspelled your name 24 Q.

earlier, so will you spell your last name? 25
468

B-a-c-k-u-s. 1 A.
And, Jamey, by whom are you employed? 2 Q.
Summit Carbon Solutions. 3 A.
In what capacity? 4 Q.
Project manager of topside facilities. 5 A.
Okay.  And can you spend just a few 6 Q.

moments providing us with a summary of your 7
educational background and work experience? 8

Bachelor's degree in mechanical 9 A.
engineering.  I worked at DGC for a number of 10
years, which is the chemical plant up near Beulah, 11
and then I also worked in coal-fired power 12
generation in roles such as engineer, maintenance 13
superintendent and plant manager. 14

And what are some of your duties and 15 Q.
responsibilities with respect to your employment at 16
Summit? 17

That would be design of the topside 18 A.
facilities and equipment selection.  19

Okay.  I don't have any other questions.  20 Q.
He's available for the questions that -- I don't 21
remember exactly what they were, but I think Tammy 22
may have had a few, or do you recall the questions?  23

Well, I think I can -- I'll go through all 24 A.
the ones I have and then let me know if I forgot 25



NDIC HEARING - VOLUME II June 12, 2024

STEPHANIE A. SMITH Sheet 58 of 118
(701)255-3513 EMINETH & ASSOCIATES Page 469 to Page 472

469
any.  1

So if we begin with the max pressure one 2
that Amanda referenced, the max operating pressure 3
of the pipe is set by thickness, flange ratings, et 4
cetera.  The maximum output pressure of the pump is 5
set by the pump manufacturer, but we will have 6
controls in place so that the wellhead pressure 7
never exceeds the 2100 psi. 8

MS. MADCHE:  Sounds good. 9
MR. BACKUS:  Okay.  The other question, 10

the block valve where NDL-327 breaks off to 11
NDL-325, we did not have intentions of putting a 12
block valve there.  Now, with the discussion of 13
potentially putting a Coriolis meter there, we may 14
revisit that, but we did not originally have 15
intentions of putting one there because the mileage 16
of the pipeline in that area did not require it. 17

MS. MADCHE:  So I guess I would just state 18
we would probably highly recommend it just because 19
it gives you that extra ability to isolate between 20
the facilities since they are owned by separate 21
LLCs. 22

MR. BACKUS:  You'd asked about location of 23
where NDL-327 goes to 325, that is 141 North, 87 24
West, Section 5.  The terminus point is 141 North, 25
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86 West, Section 5. 1

MS. MADCHE:  Okay.  2
MR. BACKUS:  Those were the ones that I 3

had. 4
                                        EXAMINATION 5
BY MS. MADCHE:6

Okay.  So additional ones I have were what 7 Q.
you anticipate the average flow rate to be for the 8
three individual flowlines? 9

Yeah.  So I would -- I would reference the 10 A.
Section 11 for each one of the applications, and 11
our average -- average injection rate between the 12
two wells utilizing the 2100 psi wellhead 13
constraint, I would -- I would utilize the total of 14
that number as to what will actually flow through 15
the line to the -- to the well site. 16

So just to confirm, you plan to maximize 17 Q.
right up until the 2100 psi wellhead pressure 18
constraint? 19

Depending on flow coming in from the 20 A.
capture facilities --21

Sure.  22 Q.
-- you know, the 16 -- I'll talk in rough 23 A.

numbers -- the 16 million tons that is currently 24
slated.  25
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MS. MADCHE:  Okay.  I'm just checking to 1

make sure I don't have anything else here.  I think 2
that's all I have for deferred questions.  I'll let 3
anyone else go.  I do have one question on the 4
Exhibit 8B afterwards, so -- 5

MR. BENDER:  When you say "afterwards," 6
I'm sorry, I don't mean to question you, but -- 7

MS. MADCHE:  Anyone else in DMR that -- 8
MR. BENDER:  Oh, I see.9
MS. MADCHE:  -- has -- 10
MR. BENDER:  Okay.  11
MS. MADCHE:  -- deferred questions.  12

Sorry. 13
MR. BENDER:  Okay.  Thank you. 14
HEARING EXAMINER GARNER:  I think you can 15

ask, Tammy. 16
(MS. MADCHE CONTINUING)  All right.  So on 17 Q.

Exhibit 8B, on page 5 of 6 I think there might be a 18
typo on the KJ Hintz column under Section 12, 19
number 2.  It states, "Additional groundwater 20
monitoring well and soil gas profile station has 21
been added at legacy well 4942."  Based on the 22
figure in the application it's an additional Fox 23
Hills monitoring, not a soil gas station, just to 24
confirm.  And that would be figure -- give me a 25

472
second.  1

(BY MS. OLSEN)  You're correct.  That's a 2 A.
typo.  There is not a soil gas station planned near 3
that additional legacy well.  Just a Fox Hills 4
monitoring well. 5

MS. MADCHE:  Okay.  Thank you.  6
HEARING EXAMINER GARNER:  Well, at this 7

time I guess we'll move to cross-examination unless 8
there's anything else. 9

MR. BENDER:  Yeah.  And I will -- I'll 10
accommodate Derrick in any way.  If you would 11
prefer the -- that other group of people that we 12
had up a few moments ago and have -- and do your -- 13
conduct your cross-examination on those witnesses 14
first or if you want to use this group, whatever 15
you prefer, I'll try to accommodate you. 16

MR. BRAATEN:  Give me just one moment, 17
please.  Maybe for efficiency, if you don't mind, I 18
can just start with some of the questions I had for 19
these witnesses and then finish that and recall any 20
that I need that were up prior. 21

MR. BENDER:  I guess I'll try not to 22
object, but I would hope you would keep it to -- 23

MR. BRAATEN:  Yeah.  I have questions 24
based on this testimony. 25
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MR. BENDER:  On the direct we just had?  1
MR. BRAATEN:  Yeah. 2
MR. BENDER:  Okay.  Fine. 3

                                RECROSS-EXAMINATION 4
BY MR. BRAATEN:5

Ms. Douglas, I think you had testified 6 Q.
about the plume stabilization parameters and 7
indicated that the stabilization cutoff was 8
determined to be when less than .2 square miles of 9
change occurred in any given year at the 5 percent 10
saturation cutoff; do I have that right? 11

(BY MS. DOUGLAS)  Correct. 12 A.
Did you also model -- let me start over. 13 Q.
Did you run the model to determine the 14

total duration over which the plume would keep 15
moving regardless of rate? 16

I can't recall off of the top of my head.  17 A.
I know we modeled it for a significant 18
postinjection duration.  I was not directly 19
involved in determination of stabilized plume so I 20
don't have that information readily available. 21

Who made the determination for stabilized 22 Q.
plume or who was involved with that? 23

Apologies, I don't have those names 24 A.
readily available. 25

474
Was it people at EERC? 1 Q.
Yes. 2 A.
Okay.  There was some discussion of the 3 Q.

stoplight system.  Why not notify DMR of events 4
between a 4 and a 4.5? 5

That's not included here as written, but I 6 A.
think that'd be prudent to add that. 7

Okay.  Ms. Olsen, you testified on 8 Q.
Exhibit 8B regarding the different depths for the 9
three wells.  Do you have an understanding as to 10
why they drilled the three different wells to those 11
specific depths? 12

(BY MS. OLSEN)  Generally, yes. 13 A.
And just generally, what is your 14 Q.

understanding? 15
My understanding is they were drilling the 16 A.

Milton Flemmer to get core data from deeper 17
formations. 18

Okay.  Did they complete or are there 19 Q.
plans to complete that at a higher interval at some 20
point with a plug? 21

There are no plans, to my knowledge. 22 A.
MR. BRAATEN:  I have some questions, 23

Lawrence, related to surface facilities, and 24
Mr. Volk did some testifying but it sounds like 25
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Mr. Backus has an understanding as well.  Do you 1
mind if I ask him the questions, and if he can't 2
answer, we can call Jay Volk up?  3

MR. BENDER:  I have no problem with that.  4
It may save time if you just try that approach. 5

(MR. BRAATEN CONTINUING)  Okay.  6 Q.
Mr. Backus, can I have you turn to the generalized 7
flow diagram on page 5-12 of Exhibit 1A? 8

(BY MR. BACKUS)  Okay. 9 A.
Can you describe the purpose of the 10 Q.

blowdown which is indicated on the generalized flow 11
diagram? 12

Thank you.  In hopes of not getting called 13 A.
up, I didn't bring my glasses.  14

Oh, the blowdown on the receiver?  15
Correct.  16 Q.
Yes.  That would be for when the -- when a 17 A.

pig is received in there and the receiver is 18
isolated, that blows down the pressure and CO

2
 so 19

that the pig can be removed and data can be 20
retrieved from it. 21

Are there emergency pressure relief valves 22 Q.
on the system anywhere as far as what we're looking 23
at in the generalized flow diagram? 24

There is a thermal relief valve, but not 25 A.
476

emergency pressure relief valve. 1
How do you deal with an unexpected spike 2 Q.

in pressures coming through this system? 3
I think that is dealt with through 4 A.

controls of the pipeline pump pressure control 5
valves to maintain pressures that are -- that can 6
be withheld within the existing facility. 7

Can you explain that a little more? 8 Q.
In order to have a pressure spike, 9 A.

something would need to do that, and a pump would 10
be the obvious thing, and there are controls on the 11
pump, be it vari -- variable frequency drive or 12
just the nature of the pump that would keep it 13
underneath of the failure pressure of the piping -- 14
or the maximum operating pressure, I should say.  15
I'm sorry.16

Do you believe there's a 0 percent chance 17 Q.
of pressure causing some kind of a release from the 18
surface facilities post Midwest Carbon Express' 19
terminus point? 20

I don't know that I can say there is a 21 A.
0 percent chance of that ever happening. 22

Have you done any kind of dispersion 23 Q.
modeling to determine the areas in which you would 24
need to provide notice to people if you did have a 25



NDIC HEARING - VOLUME II June 12, 2024

STEPHANIE A. SMITH Sheet 60 of 118
(701)255-3513 EMINETH & ASSOCIATES Page 477 to Page 480

477
release in one of those sites? 1

MR. BENDER:  Before you answer that 2
question, I want to caution you that there's been 3
some -- there's been a dispersion model that's been 4
prepared and it's been submitted to the Public 5
Service Commission and it's confidential.  So you 6
can answer the question, but be very careful that 7
you don't answer it in a way that provides 8
information with the model that was supplied to the 9
PSC.  10

MR. BACKUS:  I can say that I was not 11
personally involved with any of the dispersion 12
modeling that has been done.  13

MR. BRAATEN:  And fair objection, 14
Lawrence.  I'm actually not trying to get into 15
that. 16

MR. BENDER:  I appreciate that. 17
(MR. BRAATEN CONTINUING)  But my 18 Q.

understanding of the dispersion model with the PSC 19
is that that relates to the main line and to that, 20
and I'm asking just specifically if there was any 21
dispersion modeling done post main line on the 22
flowlines in those facilities? 23

I was not involved in any of that. 24 A.
Okay.  And so you're not saying there 25 Q.

478
wasn't one done.  You're just saying you don't 1
know? 2

Yes.  That's what I'm saying. 3 A.
Okay.  Is there -- do you know of anyone 4 Q.

else that's testifying that would know whether or 5
not one was done? 6

You could ask Mr. Powell. 7 A.
Okay.  If Mr. Powell didn't know, is there 8 Q.

anyone else that would? 9
He would be the one to ask that question 10 A.

to. 11
Okay.  What is the purpose of the thermal 12 Q.

relief valve? 13
So in cases where you can isolate a 14 A.

section of pipe and it would be full of CO
2
 at 15

pressure, if it heats up through whatever means, 16
say the sun is shining on that pipe, the CO

2
 will 17

expand and this -- the thermal relief makes sure it 18
does not exceed safe operating limits. 19

How does the thermal relief valve do that? 20 Q.
More than likely it would be the type of 21 A.

thermal relief valve that is spring operated, so as 22
the pressure would increase, it would relieve that 23
and then close again. 24

Is the valve opened based on temperature 25 Q.

479
or pressure? 1

The valve would open based on pressure. 2 A.
What pressure? 3 Q.
I believe that number is 5 percent over 4 A.

maximum operating pressure. 5
Wouldn't that risk a failure if the max 6 Q.

operating pressure is based on the manufacturer's 7
recommendations? 8

No, I don't believe it would.  That -- 9 A.
that is a normal thing when you talk about, say, a 10
vessel.  Normally they operate -- the pressure 11
safety valve in that case is normally set 10 12
percent over -- 5 to 10 percent over the operating 13
pressure. 14

And when you say "the operating pressure," 15 Q.
are you saying the max operating pressure as 16
established by the manufacturer of the pipe? 17

I'm saying the 900-pound class standard we 18 A.
are working off of, that operating pressure, as set 19
by ASME, I believe. 20

Okay.  Does the valve, then, close by 21 Q.
itself automatically once it gets back down below 22
that pressure? 23

It does. 24 A.
Okay.  So I asked you earlier about a 25 Q.

480
dispersion model, but are you aware of any testing 1
done on predicted maximum release from the line 2
through that valve? 3

Because -- because of that thermal relief 4 A.
valve?  5

Correct.  6 Q.
Yes, I am. 7 A.
And what -- what kind of studies were done 8 Q.

to determine what the maximum release would be from 9
that thermal relief valve? 10

It was -- a third party performed a study 11 A.
based on a temperature rise in that line and the 12
thermal expansion of the CO

2
 given the size of the 13

line and the volume contained in, how much it would 14
need to relieve. 15

As well as the intended flow rate? 16 Q.
Yes. 17 A.
And operating pressure? 18 Q.
Yes.  Well, it -- when you say flow rate, 19 A.

do you mean through the valve or through the line?  20
I don't know.  21 Q.
I can say this:  If that would happen, it 22 A.

is because everything is stopped.  There is no flow 23
through the line and valves are closed. 24

Okay.  Yeah, so through the valve.  25 Q.
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What was the maximum amount of CO

2
 1

predicted to be released from the thermal valve in 2
the scenario you described? 3

Approximately .136 tons per minute. 4 A.
And did they determine the maximum length 5 Q.

of time they thought such a release would 6
potentially occur under those parameters? 7

Based on the largest segment of line that 8 A.
one of these exists on, I think there would be 9
approximately three tons of CO

2
.  That would be if 10

you emptied the line completely, which would be 11
highly unlikely, but that would be if you emptied 12
the line completely. 13

So when the thermal valve is released, 14 Q.
does that trigger other valves to stop flow in the 15
line or do you have to manually shut that off? 16

Well, as I said for -- for that to trip, 17 A.
that means that there is no injection going into 18
that well.  We have isolated the valves because it 19
is only as the temperature warms up, the pressure 20
would increase to release that.  So there would be 21
no replacement CO

2
 coming into that line.  It's 22

simply to protect the line. 23
Okay.  Do you have an understanding of how 24 Q.

far three tons of CO
2
 would disperse under natural 25

482
wind and weather conditions? 1

I do not. 2 A.
I'm not sure who this question is for, but 3 Q.

I think there was some testimony about who would be 4
operating the flowlines, so not the main line, 5
Midwest Carbon Express, but the flowlines.  Was 6
there testimony that the flowlines would be owned 7
by the storage facilities but operated by SCS 8
Transport? 9

(BY MR. BOESHANS)  That's correct. 10 A.
And when did that arrangement -- when was 11 Q.

that arrangement decided upon? 12
That -- I don't know that I can give you a 13 A.

specific timeline in which that decision was made.  14
Was it within -- 15 Q.
I think it was generally that the intent 16 A.

that -- from my recollection, it was always the 17
intent that it would be an integrated system 18
operated -- connected with a common control system 19
as Jamey described earlier. 20

Are there any contracts signed between the 21 Q.
various entities to formalize that relationship for 22
operating the flowlines? 23

We do not have interoperating agreements 24 A.
in place today between the entities. 25

483
Or any other kinds of contracts to govern 1 Q.

that? 2
Not at this time. 3 A.
I apologize, I'm jumping around a little 4 Q.

now, but, Ms. Douglas, I think you had talked about 5
this traffic light system, and under the event of 6
greater than 4.01 one of the plans is to continue 7
operations at a reduced rate and/or below a revised 8
maximum operation pressure.  How would you make 9
those determinations as to how much to reduce the 10
rate or the maximum operation pressure? 11

(BY MS. DOUGLAS)  At this time what's 12 A.
specified is injection rate would be reduced to no 13
less than 50 percent. 14

How do you decide if it'll be 50 or 55 or 15 Q.
60, for example? 16

So as part of this stoplight system and as 17 A.
this traffic light system is part of this seismic 18
monitoring, we'd be acquiring continuous seismic 19
data.  So we'd take into account not just that 20
larger event but if there were other events, how 21
many, their magnitude, time duration, as well as 22
their epicenters. 23

Mr. Backus, do you know what the diameter 24 Q.
is of the thermal valve? 25

484
(BY MR. BACKUS)  1 inch, I believe. 1 A.
Okay.  Are there any other pressure relief 2 Q.

systems post terminus of the Midwest Carbon Express 3
that we haven't discussed? 4

MR. BENDER:  I think I'd rather have you 5
address that question to Jimmy.  He's more familiar 6
with those things, and he'll be coming up after 7
this. 8

MR. BRAATEN:  Okay.  Okay.  I think that's 9
all the questions I have for these witnesses.  I 10
have a few, I think, for Mr. Powell and Ms. -- 11
one -- well, a couple quick ones for Ms. Oddy. 12

MR. BENDER:  Do you want the whole group 13
or -- 14

MR. BRAATEN:  No, I think -- well, I think 15
we can start here.  I think that they may be able 16
to answer them all. 17

MR. BENDER:  Okay.  18
                                  CROSS-EXAMINATION 19
BY MR. BRAATEN:  20

Ms. Oddy -- am I saying that right, Oddy?21 Q.
(BY MS. ODDY)  Yes.  Oddy. 22 A.
You made a reference to CO

2
 resistant 23 Q.

cement.  Can you describe what that is? 24
Yep.  So as part of the design plan, we 25 A.
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have consulted with contractors who specialize on 1
cementing design in the basin, and part of that is 2
evaluating the downhole pressures and temperatures 3
as well as the interactions between the CO

2
 stream 4

as well as the formation water in accordance to the 5
regulations.  And so we're not looking at your 6
conventional oil and gas cement, primary cement.  7
The cementing system is tailored to provide 8
resistance to CO

2
 with additions to different 9

chemicals and different formulations within the 10
cement. 11

Other than the pH, are there other 12 Q.
properties of the cement that are specific to CO

2
 13

resistant cement that make it different than your 14
regular cement used for plugging wells in the oil 15
patch? 16

So -- yeah, so for both plugging as well 17 A.
as primary cementing in our -- in our injection 18
wells and monitoring wells, some parameters I can 19
name off the top of my head is the permeability 20
would be significantly reduced in the formulation.  21
Those -- I can't recall any other parameters.  Like 22
I said, we contracted specialized cementing 23
contractors. 24

So just as a general matter, would the 25 Q.
486

lower permeability in that cement result from a 1
greater clay content? 2

So it would just mean that, generally 3 A.
speaking, there'd be less chances on interactions 4
with, you know, potential oxidation or any chemical 5
reactions downhole. 6

What do they add to the cement to prevent 7 Q.
oxidation or chemical reactions downhole that is 8
different than the cement used for normal cementing 9
or plugs in the oil patch? 10

I'm not privy to the specific additives by 11 A.
the contractor. 12

Do you know if anyone at Summit or EERC 13 Q.
is?  14

Again, we've contracted technical experts 15 A.
from a cementing company and so they would know 16
the -- they, as in the contractor, have, you know, 17
a proprietary formulation of the cement system, and 18
then it would just be our responsibility to make 19
sure that those are rated for the bottomhole 20
pressures that we expect. 21

What is the name of the contractor? 22 Q.
So the two commonly contracted out for 23 A.

carbon portfolios would be either Schlumberger or 24
Halliburton.  25

487
Okay.  Is there any requirement to use CO

2
 1 Q.

resistant cement in these wells? 2
So under Administrative Code 43-05-1-11 -- 3 A.

this would be in my own summarization, but in the 4
selection of casing and cement, you know, where -- 5
some of the factors that we need to take into place 6
in the design is bottomhole pressures, 7
temperatures, as well as the potential 8
corrosiveness when CO

2
 is introduced with formation 9

water. 10
And the cement both used to cement in a 11 Q.

casing as well as the plugs interacts with CO
2
 in 12

the reservoir with these wells, the injectors? 13
With respect to the injection wells, yes, 14 A.

it would be -- yep, because it'd be isolating the 15
injection zone.  So it would -- the CO

2
 would be 16

going through the casing into the cement into the 17
reservoir. 18

Did they use CO
2
 resistant cement to cement 19 Q.

in the casing or plug the Raymond Jensen well? 20
I don't have the details of what type of 21 A.

grade of cement that was used in the Raymond Jensen 22
well. 23

Why wouldn't that be as important as 24 Q.
knowing the cement in the injector wells? 25

488
We don't anticipate, as per Caitlin or 1 A.

Amanda -- I can't remember which one, but we don't 2
anticipate the CO

2
 plume at this time to reach the 3

Raymond Jensen well.  However, it is part of the 4
area of review and therefore that was reviewed 5
as -- as Caitlin testified to.  6

Okay.  And the surface casing for the 7 Q.
Raymond Jensen well is not 50 feet below the lowest 8
USDW; right? 9

I'd have to -- I'd have to refer to that 10 A.
diagram. 11

Would you mind taking a look? 12 Q.
Oh, this is the TB Leingang. 13 A.
You know, I might be able to speed this 14 Q.

up.  Are you confident that the depth of the casing 15
of the Raymond Jensen is in the application? 16

I do not know.  I'd have to refer back to 17 A.
the -- 18

Okay.  I'll have you go ahead and look.  19 Q.
Can you repeat your question, please?  20 A.
Is the surface casing for the Raymond 21 Q.

Jensen well 50 feet -- at least 50 feet below the 22
lowest USDW? 23

According to the diagram here, I guess I'm 24 A.
not sure in this area what would be considered what 25
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the lowest underground source of drinking water is. 1

What's the depth of the surface casing? 2 Q.
On the diagram it's 330 -- 330 feet. 3 A.
Okay.  4 Q.
MR. BENDER:  Mr. Braaten, if you don't 5

mind, I think Caitlin can address that question, if 6
you want. 7

MR. BRAATEN:  Oh, okay.  Thank you. 8
MS. OLSEN:  Can you repeat the question?  9

Sorry. 10
(MR. BRAATEN CONTINUING)  Is the surface 11 Q.

casing of the Raymond Jensen at least 50 feet below 12
the lowest USDW? 13

(BY MS. OLSEN)  It's not. 14 A.
Okay.  When you did the model for the 15 Q.

leaky well scenario, were you doing that based on 16
the location of the Raymond Jensen well? 17

No, we did that leaky well scenario to 18 A.
delineate the AOR using the risk-based AOR method. 19

Okay.  I'm going to -- just a couple more 20 Q.
here, and I'm not sure who this one's for, but it 21
relates to the -- the valves in the surface 22
facilities we discussed.  And, Mr. Powell, I think 23
these were for you.  24

But the first question is have you 25
490

designed that system to accommodate a situation 1
with a blocked flow in the system? 2

(BY MR. POWELL)  Yes.  So the general flow 3 A.
diagram is not the piping and instrument diagram.  4
So the thermal relief was just to relieve pressure 5
in that bypass on that valve.  So, yes, in all 6
segments where the -- a segment could be isolated 7
by a valve or shut in, yes, there is pressure 8
relief in those segments.  9

As far as design pressure, the pipe is 10
designed for 195.  It's hydro tested to 125 percent 11
of that maximum operating pressure.  The valves 12
were designed at Class 900 and bench-tested to 150 13
percent of pressure. 14

THE REPORTER:  Can I have you speak up, 15
please?16

MR. POWELL:  Oh, sorry.  I'll repeat it.  17
So as far as the design pressure of the 18

pipeline, it's per 195 regulation and then it's 19
hydro tested to 125 percent of the MAOP, which 20
would be 125 percent of the 2183.  The valves are 21
designed to Class 900 and that pressure value and 22
then they're bench-tested at 150 percent of that. 23

(MR. BRAATEN CONTINUING)  Why was the 24 Q.
piping and instrumentation diagram not provided as 25

491
part of the application? 1

I can't answer that question. 2 A.
Can it be provided? 3 Q.
Yes. 4 A.
Rather than asking you to identify the 5 Q.

location and size of every valve in there, would 6
you be willing to simply provide the piping and 7
instrumentation diagram? 8

Yes. 9 A.
Oh, what is the diameter of those other 10 Q.

valves that you just discussed? 11
Again, we'll reference them on the piping 12 A.

and instrument diagram.  To Jamey's testimony, 13
they're typically 1-inch to 2-inch valves. 14

But the diameter of those valves will be 15 Q.
listed on the piping and instrumentation? 16

Not the diameter of the valve.  The size 17 A.
of the valve.  The valves themselves are standard, 18
at least in my experience, but the connections to 19
the piping, to the carrier pipe, that's typically 20
three-quarter inch to 1 inch, but we'll have that 21
on the P&I data.  22

Okay.  23 Q.
And just to clarify, any relief of 24 A.

pressure would not be external to the pipe.  It 25
492

would be relieved into the pipeline.  So if it's -- 1
if you've got pressure relief between two 2
segments -- a segment of the pipe that could be 3
isolated with two closed valves, the pressure would 4
be iso -- or relieved downstream.  It would not be 5
released to the atmosphere.  So that wasn't clear 6
from what I heard before. 7

Okay.  Thank you.  So the only valve that 8 Q.
would release to the atmosphere would be the 9
temperature valve --10

No.  The temperature. 11 A.
-- or thermal valve?  Sorry.12 Q.
The thermal relief should be -- should be 13 A.

via tubing connected downstream.  So if you have 14
those two -- if there's pressure built up in that 15
valve bypass, which would typically be closed in 16
normal operation, then you could -- to Mr. Backus' 17
testimony, you could have a thermal pressure 18
buildup, and if that's the case, there's a set 19
point on that valve, 110 percent, whatever it is -- 20
we'll have that set point and that should be 21
indicated on the P&ID, at least at this point.  22
Then when it reaches that set point, it relieves 23
downstream of that closed valve so it relieves the 24
pressure on that piping, that segment of piping. 25
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The thermal valve releases the pressure 1 Q.

downstream? 2
That thermal relief valve relieves the 3 A.

pressure from that small segment of bypass piping 4
downstream of the closed valve. 5

So it doesn't release anything to the 6 Q.
atmosphere? 7

No.  The only thing that would be released 8 A.
to the atmosphere is where you saw the blowdown 9
referenced.  That would be a controlled blowdown or 10
release to the atmosphere if that were needed for 11
normal or abnormal operating conditions. 12

What kind of a spike in pressure would you 13 Q.
expect if you had a valve shutdown at the wellhead? 14

Again, these -- these set points -- I'll 15 A.
back up.  16

I mentioned earlier in previous testimony 17
about a surge analysis.  So that surge analysis 18
is -- was conducted on every -- or every main line 19
valve, including in the flowline segments, was 20
evaluated for an inadvertent closing.  And the 21
regulation is 110 percent of maximum operating 22
pressure so it cannot exceed that.  And in our case 23
I believe the maximum was 107 percent.  We can tell 24
you exactly what the segments were in the 25

494
flowlines, I don't remember off the top of my head, 1
but they were less than 110 percent. 2

What was the time duration that was 3 Q.
modeled over? 4

The -- the valves themselves are all 5 A.
actuated and have the capability to close in 6
seconds, and we can confirm, but I believe the time 7
frame was minutes, two to five minutes. 8

So if all of your pressure relief systems 9 Q.
relieves pressure within the line downstream and 10
you have a valve unexpectedly shut at the wellhead, 11
how do you relieve that pressure? 12

You're talking about upstream of the 13 A.
wellhead -- 14

Right. 15 Q.
-- to the inlet valve?  16 A.
Right.  Yeah.17 Q.
If it's the segment up -- well, let me 18 A.

back up.  19
Because there's -- remember, this is all 20

automatically or automated or controlled by a 21
control center, and there are -- there will be 22
tight operating pressure boundaries.  So they're 23
continually seeing when any pressure changes may 24
happen in a line, so -- and if -- there will be set 25

495
points, and I can't tell you what they are at this 1
ten seconds, but there will be an alarm and then 2
there will be a secondary alarm.  And so the 3
control center operator will have notification if 4
there's a -- if there's a pressure increase, and so 5
there will be procedures or protocol they take to 6
relieve that pressure before there's a buildup that 7
would overpressure any equipment, whether it's that 8
inlet valve to the wellhead or that segment of 9
piping.  So there shouldn't be a situation even in 10
an abnormal operating condition where that 11
equipment will be overpressured. 12

But the protocol you mention for ensuring 13 Q.
that that doesn't get overpressured relies on human 14
judgment? 15

No.  There will be an automatic -- or you 16 A.
can't have automatic set points, but, yes, the 17
first -- the first response would be from an 18
individual in the control center.  That's correct.  19
Per procedures on what to do in a what-if 20
situation. 21

Will there be protocols provided to the 22 Q.
DMR or any regulatory bodies with respect to the 23
decision tree for the person making that decision? 24

Those will be in the standard operating 25 A.
496

procedures.  So I'm not -- I don't have the 1
experience with the DMR to see if that's something 2
that they are -- that they want to audit or 3
interested in reviewing.  If they do, they would be 4
available.  They're not confidential or will not be 5
confidential.  6

Let me clarify.  We're not going to 7
publish them on the website, but if a regulatory 8
body wants to see our operating procedures, 9
absolutely. 10

Mr. Powell, were you here during my 11 Q.
questioning of, I believe, Ms. Douglas when I was 12
asking about what Summit would do if after, for 13
example, the five-year review you determined that 14
you needed to change the boundaries of the storage 15
facility and then my questions following that were 16
about how you would allocate compensation in that 17
event?  Did you -- were you here during that 18
testimony? 19

I was. 20 A.
So let's just take as a hypothetical a 21 Q.

situation where Summit makes the determination 22
after five years that the data on the ground 23
justifies adjusting those storage facility 24
boundaries.  What is Summit's plan with respect to 25
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how to adjust the compensation to the landowners 1
that has been paid up until that point? 2

I don't have that knowledge of how the -- 3 A.
how the compensation may or may not be adjusted to 4
landowners. 5

Is there anyone else in the company that 6 Q.
would have that knowledge? 7

I'll defer to Mr. Boeshans. 8 A.
Okay.  9 Q.
MR. BRAATEN:  I'm not trying to get out of 10

order, Lawrence, but do you mind -- this is like 11
right near the end.  Do you mind if we have 12
Mr. Boeshans come up?  13

MR. BENDER:  If you're getting close to 14
the end, I don't have any problem with that. 15

(MR. BRAATEN CONTINUING)  Mr. Boeshans, do 16 Q.
you have an under -- well, I'll just start over.  17

In the hypothetical scenario that five 18
years down the road Summit determines that it wants 19
to adjust the boundary of the storage facility 20
based on the data it gets from its monitoring 21
activities, how would it allocate or reallocate 22
payments already made to the owners in the storage 23
facility? 24

(BY MR. BOESHANS)  So in that situation, 25 A.
498

what I would see is, you know, it's an it-depends 1
answer.  It depends on what the adjustment is to 2
the boundary.  And then if we were going to make an 3
adjustment to the boundary, it would be -- you 4
know, be decided, you know, by hearing like this 5
with the Commission because that would be a major 6
modification to the permit.  7

And so at that time we would have more 8
information around what the change is, the 9
adjustment is, how much -- how long it's been 10
operated and have a -- probably have -- we'd have a 11
recommendation in terms of how to do that.  We 12
don't have a plan exactly today in terms of how 13
that would happen. 14

If you expand the storage facility after 15 Q.
five years, the boundary of the -- I'm going to 16
start over.  17

If Summit were to make a major 18
modification and expand the border of the storage 19
facility through a hearing with the DMR, would you 20
agree that you need to pay the new owners now being 21
included in the storage facility for prior 22
injections? 23

MR. BENDER:  I'm going to object because I 24
think you're asking for a legal conclusion. 25
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MR. BRAATEN:  That's fair.  1
(MR. BRAATEN CONTINUING)  But what I'm 2 Q.

actually asking is what Summit's opinion would be 3
on that issue.  Not whether they need to, just 4
whether you would.  5

So you're asking me if there was an 6 A.
adjustment -- your situation, if there was an 7
adjustment after five years and we had been 8
injecting, would we pay the landowners that were 9
added to the unit?  10

For the past injections.  11 Q.
For the past injections.  I don't know 12 A.

that I can answer that.  It's a -- I think you'd 13
have to understand more about that situation, what 14
led to the changing of the units. 15

What more do you want to understand?  What 16 Q.
information are you missing to make the 17
determination? 18

Well, I'm missing the historical operation 19 A.
and what led to the need for a change. 20

Well, let's presume -- sorry.  This was 21 Q.
implied, but I should be explicit.  You're going to 22
change the size of the storage facility because 23
you've determined that it was inaccurate and that 24
the plume is going to move further than you 25
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originally anticipated such that you need to expand 1
the boundary of the storage facility.  2

MR. BENDER:  And I'm going to object.  3
You've asked that question previously in a little 4
bit different manner and he said he needs to know 5
more information before he can answer the 6
question -- answer the question.  So I'm going to 7
object. 8

HEARING EXAMINER GARNER:  I'm going to let 9
him answer if he knows. 10

MR. BOESHANS:  I don't know. 11
(MR. BRAATEN CONTINUING)  You don't know 12 Q.

what? 13
I don't know the answer to your question 14 A.

right now. 15
So Summit won't make a commitment to pay 16 Q.

owners added into an expanded storage facility for 17
prior injections? 18

MR. BENDER:  Objection.  Asked and 19
answered. 20

HEARING EXAMINER GARNER:  Sustained. 21
(MR. BRAATEN CONTINUING)  Was the answer 22 Q.

no? 23
MR. BENDER:  He said he didn't know. 24
(MR. BRAATEN CONTINUING)  Okay.  But if 25 Q.
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you don't know whether or not Summit will make a 1
commitment to do that, then the answer is that 2
they're not making a commitment right now to do 3
that; right? 4

MR. BENDER:  Objection.  I mean, we've 5
covered this ground now three times. 6

HEARING EXAMINER GARNER:  Sustained. 7
(MR. BRAATEN CONTINUING)  Does anyone at 8 Q.

Summit know the answer to that question? 9
MR. BENDER:  Objection. 10
MR. BRAATEN:  What's the objection?11
HEARING EXAMINER GARNER:  He can -- he can 12

answer that one. 13
MR. BOESHANS:  I don't know.  It's not a 14

question that I've raised with anybody at Summit. 15
(MR. BRAATEN CONTINUING)  Has anyone else 16 Q.

at Summit raised the question with you or anyone 17
else that you're aware of? 18

Not that I'm aware of. 19 A.
I apologize if someone did ask this, but 20 Q.

there was a question earlier -- Mr. Powell, I think 21
it might have been deferred to you, but -- or 22
Mr. Boeshans -- with respect to the payments being 23
made to landowners on the CO

2
 stream, is that -- are 24

those payments being made based on the full stream 25
502

or the actual CO
2
 mass in the stream? 1

MR. BENDER:  I'm going to object.  You 2
seem to be using the past tense.  You said that we 3
have paid or am I misunderstanding you?  4

MR. BRAATEN:  Well, I can -- I'll just 5
change it to avoid that. 6

MR. BENDER:  Okay. 7
MR. BRAATEN:  I see what you're saying. 8
(MR. BRAATEN CONTINUING)  So when you go 9 Q.

to pay landowners for injections, is it your intent 10
to pay based on the full stream of substances 11
injected or the CO

2
 mass in the stream? 12

The intent is to pay on the -- the full 13 A.
stream as it's defined in the storage agreement -- 14

Okay.15 Q.
-- which is associated substances.  16 A.
MR. BRAATEN:  Okay.  No further questions. 17
HEARING EXAMINER GARNER:  I believe the 18

staff might have some questions.  Already answered?  19
Okay.  Lawrence, any further witnesses?  20
MR. BENDER:  Not at this time. 21
HEARING EXAMINER GARNER:  Okay.  22
MR. BRAATEN:  Could we take a break?  23
HEARING EXAMINER GARNER:  Take a break 24

before you call?  25
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MR. BRAATEN:  Yeah. 1
HEARING EXAMINER GARNER:  Sure.  Take a 2

ten-minute break.  3
(Recessed at 4:42 p.m. and reconvened at 4

4:59 p.m.)5
HEARING EXAMINER GARNER:  We are back on 6

the record.  Attorney Braaten, you can proceed with 7
your first witness. 8

MR. BRAATEN:  All right.  We are calling 9
Shane Bofto to appear by phone.  Shane, can you 10
hear me okay?  11

MR. BOFTO:  I can hear you. 12
HEARING EXAMINER GARNER:  Okay.  Let me 13

swear him in real quick. 14
MR. BRAATEN:  Okay.  Shane, the hearing 15

examiner is going to swear you in. 16
SHANE BOFTO,17

being first duly sworn, was examined and testified 18
as follows: 19
                                 DIRECT EXAMINATION 20
BY MR. BRAATEN:21

Shane, can you state your full name and 22 Q.
spell your last name for us? 23

My name is Shane Bofto.  Last name is 24 A.
B-o-f-t-o. 25
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And by whom are you employed? 1 Q.
HydroSolutions, Incorporated. 2 A.
And just generally speaking, what kind of 3 Q.

company is HydroSolutions, Incorporated? 4
We're a services, disabled veteran-owned, 5 A.

small business associated with consulting and 6
environmental and water resources. 7

Okay.  Can you describe your educational 8 Q.
background, please? 9

Sure.  I have a bachelor of science in 10 A.
chemical engineering from Montana State University 11
and an M.B.A. from the University of Mary in 12
Bismarck. 13

And can you give us a description of your 14 Q.
professional experience from college up until you 15
began with HydroSolutions? 16

Sure.  I initially out of college worked 17 A.
at a petroleum refinery in the environmental health 18
and safety department.  I then went to work out in 19
Seattle where I focused on mining internationally, 20
consulting primarily in water quality, acid rock 21
drainage and treatment.  22

Following that, I moved back to Montana 23
and was a general environmental engineering 24
consultant and went through several companies till 25
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I ended up here at HydroSolutions. 1

And approximately how long have you been 2 Q.
working at HydroSolutions? 3

Since -- since 2004. 4 A.
And can I have you pull up Exhibit No. 5 Q.

LO-56, Shane? 6
I have it. 7 A.
MR. BENDER:  Can you just give me a minute 8

to get there?  9
MR. BRAATEN:  It's his résumé. 10
MR. BENDER:  Okay.  I'm there.  Thank you. 11
(MR. BRAATEN CONTINUING)  Does this 12 Q.

curriculum vitae accurately reflect your 13
educational and professional qualifications and 14
experience, Mr. Bofto? 15

Yes, it does. 16 A.
MR. BRAATEN:  Move to admit Exhibit LO-56.  17
HEARING EXAMINER GARNER:  Any objections?  18
MR. BENDER:  No objection. 19
HEARING EXAMINER GARNER:  Motion granted. 20
(MR. BRAATEN CONTINUING)  And, Shane, can 21 Q.

you describe for us with respect to your work at 22
HydroSolutions the kinds of clients and the kinds 23
of work that you've been involved in? 24

At HydroSolutions, clients mainly consist 25 A.
506

of private individuals, ag and ranching clients, 1
federal, state and local governments and 2
municipalities.  We have a GSA contract with the 3
federal government.  We work with developers, 4
conservation groups and other NGOs and then 5
companies including mining, oil and gas pipelines, 6
and we also work with attorneys. 7

And as a general matter, you mentioned 8 Q.
environmental consulting services, but can you give 9
us just some specific examples of the kinds of 10
projects and the kinds of consult -- different 11
kinds of consulting work that the folks at 12
HydroSolutions do? 13

Generally, we provide independent services 14 A.
and environmental engineering, hydrogeology, 15
remedial investigations, remediation, permitting, 16
water resource development, compliance, due 17
diligence, environmental impact statements and 18
expert work. 19

And, Mr. Bofto, are you familiar with the 20 Q.
applications and the Class VI well permit 21
applications that bring us to the hearing today? 22

Yes, I've briefly reviewed them. 23 A.
And do you have any -- we've talked 24 Q.

generally about the experience of HydroSolutions 25
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and your experience.  Do you have any experience on 1
particular or specific projects that you think 2
informs your ability to work on -- or work in this 3
proceeding or on this matter? 4

Yes.  Several projects come to mind.  In 5 A.
2011, the Wyoming Land Quality Division issued an 6
RFP that resulted in a competitive bid, and 7
HydroSolutions was hired where I was the project 8
manager to look at mining regulations in Wyoming, 9
specifically with respect to rare earth elements in 10
mining.  And we reviewed all of the regulations and 11
permitting process with respect to Wyoming and 12
implications of kind of a different mining type 13
that the state wasn't used to seeing.  It was out 14
of the ordinary.  15

And following that, the Montana Board of 16
Oil and Gas Conservation issued an RFP and we were 17
awarded that to explore primacy for the Class VI 18
program in 2014.  They were looking at setting up a 19
program and reviewing it as an exploratory project 20
to see if they wanted to gain primacy, and this was 21
about the time -- a little after the time North 22
Dakota did that same pursuit, so we followed it 23
very closely. 24

And so did Montana end up submitting an 25 Q.
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application to obtain primacy for its Class VI 1
program? 2

We provided the State with a draft program 3 A.
and we went back and forth with them, and 4
ultimately they had an administrative decision at 5
that time to not submit for primacy. 6

And as you were working on the -- drafting 7 Q.
the Class VI program for Montana, did you review 8
any documents or guidance that informed your 9
understanding of how to develop a Class VI program? 10

Yes.  I heavily relied on a lot of BPA 11 A.
documents.  Specifically for the Class VI program, 12
there were a lot of guidance documents associated 13
with implementing programs, well characterization, 14
area of review, recordkeeping, to name a few. 15

Can I have you turn to Exhibit LO-18? 16 Q.
I have it. 17 A.
Is this one of the guidance documents you 18 Q.

just referenced that helped inform your 19
understanding of the Class VI program while you 20
were drafting Montana's regulations? 21

Yes, it was one of the documents I used to 22 A.
understand and outline our draft program. 23

And can you just describe briefly the 24 Q.
topic of this guidance? 25
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Sure.  The guidance generally provides 1 A.

information regarding modeling and recommendations 2
for delineating the area of review.  It also 3
describes the circumstances under which the AOR or 4
area of review is to be reevaluated, and also 5
describes how to perform an AOR reevaluation and 6
development of corrective actions. 7

Okay.  Let me have you turn to 8 Q.
Exhibit LO-19.  9

All right.  I have it. 10 A.
Is this also one of the documents you 11 Q.

referenced that you reviewed to inform your 12
understanding of Class VI regulatory regimes? 13

Yes, it was one of the documents I used to 14 A.
understand and so outline the draft program. 15

And can you just describe generally what 16 Q.
the topic of this document is and what it covers? 17

It provided a basic framework for the 18 A.
permitting process and the required activities 19
through the Class VI injection well and activities 20
associated with that. 21

Okay.  Can I have you turn to 22 Q.
Exhibit LO-20? 23

I have it up. 24 A.
Is this also one of the guidance documents 25 Q.
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you referenced a moment ago that informed your 1
understanding of the Class VI well program when you 2
were drafting Montana's regulations? 3

Yes.  I used it similar to the others. 4 A.
Okay.  And just generally speaking, what 5 Q.

does this guidance document cover topically? 6
I would say it provides a general outline 7 A.

of the data to be collected and how to use the data 8
to identify potential risks and eliminate 9
unacceptable sites.  It also provides information 10
for inputs into whatever geologic model is chosen 11
for use to evaluate any geological modeling. 12

Okay.  And now I'm going to have you -- 13 Q.
it's marked a little out of order here, but there's 14
an Exhibit LO-82.  I'll have you switch -- or flip 15
to Exhibit LO-82.  16

MR. BRAATEN:  And, Lawrence this one 17
didn't get into the binder.  I've got an extra 18
copy. 19

MR. BOFTO:  Okay.  I'm pulling it up.  20
Yes, I have this one. 21

(MR. BRAATEN CONTINUING)  I'm sorry, 22 Q.
Mr. Bofto, I might have missed it.  Did you get 23
yourself to that exhibit? 24

Yes, I have -- have that exhibit, the one 25 A.
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for recordkeeping and reporting, generally. 1

And specifically Exhibit 82 that indicates 2 Q.
it's the Underground Injection Control Program 3
Class VI Well Recordkeeping, Reporting, and Data 4
Management Guidance for Owners and Operators.  Is 5
that the exhibit you have up? 6

Yes. 7 A.
Okay.  Is this also one of the guidance 8 Q.

documents that you reviewed that informs your 9
understanding of the Class VI program that you used 10
in developing Montana's regulation? 11

Yes. 12 A.
Okay.  13 Q.
MR. BRAATEN:  Move to admit Exhibits 18, 14

19, 20 and 82. 15
HEARING EXAMINER GARNER:  Any objections?  16
MR. BENDER:  No objection. 17
HEARING EXAMINER GARNER:  Exhibits are 18

admitted. 19
(MR. BRAATEN CONTINUING)  Mr. Bofto, can I 20 Q.

have you now open up -- or turn to Exhibit No. 21? 21
I have that up. 22 A.
Do you have an understanding of what the 23 Q.

first two sentences of this data tool mean?  24
Yes. 25 A.
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And can you tell us what that is? 1 Q.
Under the rule that's cited there, that 2 A.

the owners and operators must submit the project 3
information -- their geological sequestration 4
project information directly to the EPA and I take 5
it through the geologic sequestration data tool in 6
that this requirement applies regardless of 7
primacy, whether it's still EPA or a particular 8
state or entity has primacy. 9

Mr. Bofto, are you ready, willing and able 10 Q.
and have you been ready, willing and able for the 11
past three weeks to assist in running and analyzing 12
models related to these Class VI well applications 13
had you received data and input files to do so? 14

I'm capable and ready to run the 15 A.
geochemical model PHREEQ, given that if I had the 16
input files and the right thermal dynamic database 17
or a reference to it if -- if the reference one 18
that comes with the model, is unaltered. 19

MR. BRAATEN:  No further questions. 20
HEARING EXAMINER GARNER:  Mr. Bender, any 21

questions?  22
MR. BENDER:  Yeah, I do. 23

24
25
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                                  CROSS-EXAMINATION 1
BY MR. BENDER:2

Mr. Bofoto [sic], my name is Lawrence 3 Q.
Bender and I represent the applicant, Summit, in 4
this case.  Nice to meet you today.  5

Nice to meet you. 6 A.
Okay.  7 Q.
My name is Bofto. 8 A.
Okay.  Thank you for correcting me.  I 9 Q.

appreciate that.  Do you mind if I call -- 10
No problem.11 A.
Do you mind if I call you Shane? 12 Q.
Please do. 13 A.
Okay.  Thank you.  I want to just delve a 14 Q.

bit into your discussion about what you did for the 15
State of Montana.  First of all, what was the time 16
period in which you were working on that?  I think 17
you said it was about the time that North Dakota 18
was adopting its rules, but I want to make sure 19
that I understood that correctly.  20

Yes.  I believe I started it in 2012, but 21 A.
a lot of these documents that I had just referenced 22
were in draft form, so a lot of it we waited for 23
the final versions of the EPA guidance documents to 24
be issued.  And I believe my last final draft was 25
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submitted to the Board of Oil and Gas following 1
discussions with them in mid to late 2014. 2

Okay.  And when you -- when you referred 3 Q.
to these documents were in draft form, I'm sure 4
you're talking about Exhibits LO-18, 19 -- let's 5
see here -- looks like 20 and is it 83? 6

MR. BRAATEN:  82. 7
(MR. BENDER CONTINUING)  82.  Is that 8 Q.

correct? 9
They may have included some of those, but 10 A.

there were also some other guidance documents and 11
some of the things I'm trying to recall with the 12
environmental justice, bonding, things like that.  13
So that was why we waited a little while longer so 14
we could work with final documents that were 15
included.  I think they're currently included on 16
EPA's Class VI website. 17

And what was it that you were requested to 18 Q.
do by the Montana Oil and Gas Conservation 19
Commission? 20

To review that type of information and 21 A.
draft a program that the State could use for their 22
primacy application should they desire to go after 23
primacy for the Class VI program. 24

And were involved in drafting the statutes 25 Q.
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that were necessary for the Montana Board of Oil 1
and Gas to adopt the rules or were you -- was that 2
statutory enactment already in place and all you 3
were asked to do was prepare the regulations? 4

I was asked -- I was not involved with the 5 A.
statutes or anything like that.  I was just 6
involved with gathering information that the board 7
needed to get the primacy application in place. 8

Are the statutes already in place in 9 Q.
Montana and that all they're lacking at this point 10
in time is the regulations? 11

I believe at that time there was a statute 12 A.
associated with it that was in place. 13

Okay.  14 Q.
It's been a while, but I seem to recall it 15 A.

was in place prior to them issuing approval for us 16
to do this work. 17

Okay.  And I believe you said you started 18 Q.
in 2012, probably finished in 2014; is that 19
correct? 20

That sounds about right. 21 A.
Okay.  Approximately -- well, strike that. 22 Q.
During that period of time, were you 23

working full-time on this project? 24
No. 25 A.
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Okay.  Were you working on the project by 1 Q.

yourself? 2
No.  I was part of a team of other 3 A.

consultants and internal people.  We had an 4
attorney because there was a portion where we had 5
to draft a letter from I believe the attorney 6
general or something to EPA and there were several 7
other documents that needed to be drafted that were 8
best suited for an attorney.  And I had another 9
company that had petroleum engineers and petroleum 10
geologists associated that were reviewing some of 11
the draft documents at that time as well. 12

Okay.  Well, thank you for that.  I had 13 Q.
misunderstood your testimony.  I thought that you 14
were primarily responsible for doing all the work.  15
But since it was a team, let me ask you a couple 16
questions about that.  What were -- what were your 17
specific responsibilities on that team? 18

I was the project manager, and areas -- I 19 A.
would collect information as well as derive 20
information that I could and I put them into the 21
draft program.  I took and I followed a lot of the 22
guidance to establish, you know, a general 23
procedure for permitting. 24

And did you ultimately draft some rules 25 Q.
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that were submitted to the Oil and Gas Conservation 1
Commission? 2

Not at that time. 3 A.
When you say "not at that time," you're 4 Q.

talking about the period from 2012 to 2014? 5
I'm talking -- well, I never drafted any 6 A.

rules based on the draft program. 7
Okay.  I misunderstood you then.  I -- I 8 Q.

had understood you to testify when Mr. Braaten was 9
asking you questions that you drafted the rules but 10
the -- the board ultimately made a decision that it 11
was not going to adopt the rules.  Did I 12
misunderstand? 13

I drafted a permitting program for 14 A.
somebody that we could run past EPA so someone 15
could get a permit for a Class VI well should 16
Montana get primacy. 17

Okay.  18 Q.
Does that make sense?  19 A.
I think so.20 Q.
Do you know why the board never went 21

forward with the rules? 22
No, that was an administrative decision 23 A.

far above my pay grade. 24
Okay.  Let's talk a little bit more about 25 Q.

518
your experience.  You've explained to us that as a 1
result of reviewing these guidance documents that 2
have now been entered into the record, I think it 3
was 17, 18, 19, 20 and also 82, you were involved 4
in this project.  Have you ever been involved in 5
making application in a state that has primacy for 6
a Class VI permit? 7

No. 8 A.
Okay.  You haven't been -- I apologize.  I 9 Q.

wasn't listening to my question very well when I 10
asked it.  Did I -- well, let me rephrase it.  11

Have you ever been involved in any way in 12
making a Class VI application to a state that has 13
primacy? 14

No. 15 A.
Okay.  Have you ever reviewed an 16 Q.

application, other than the one before the 17
Commission -- or the ones that are before the 18
Commission today, for a Class VI permit? 19

I'm trying to recall.  I may have looked 20 A.
at some when I was drafting a program.  I have a 21
faint recollection that I tried to look at others 22
that had gone through EPA at the time.  I just 23
cannot recall the specifics. 24

Yeah.  And I apologize, I think I said 25 Q.
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this, but I asked -- my question was specific to 1
being involved in an application with a state that 2
had primacy.  3

None with a state that had primacy. 4 A.
Other than the applications that are 5 Q.

before the Commission today, have you ever reviewed 6
an application for a Class VI well? 7

Back to my previous statement, I believe I 8 A.
did when I was drafting the program to look at what 9
an application looks like.  I just don't recall 10
because it was so long ago on what it was. 11

That would have been back in the 2012 12 Q.
period, 2014 period; is that right? 13

Somewhere in there. 14 A.
And would those have been applications 15 Q.

before the EPA? 16
Yes. 17 A.
Okay.  When were you hired by the 18 Q.

intervenors in this case? 19
Oh, it's been a month or so. 20 A.
Okay.  You don't know the exact date?  I 21 Q.

mean, today is the 11th.  Would it have been 22
probably May 11? 23

It could have been about that time, but I 24 A.
don't know specifics. 25
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What were you asked to do on May -- on 1 Q.

May 11? 2
MR. BRAATEN:  I'm going to object to that 3

characterization of testimony.  I don't believe he 4
testified to doing something on the 11th. 5

HEARING EXAMINER GARNER:  Overruled. 6
(MR. BENDER CONTINUING)  Okay.  What -- 7 Q.

okay.  I guess you can answer the question.  8
What was I -- could you repeat that 9 A.

question again?  10
What were you asked to do when you were 11 Q.

hired for this project? 12
MR. BRAATEN:  I'm going to object to 13

questions eliciting communications between me and 14
the experts. 15

HEARING EXAMINER GARNER:  Overruled. 16
MR. BRAATEN:  You can go ahead, Shane. 17
MR. BOFTO:  Oh, okay.  Just to provide my 18

experience with the Class VI guidance and programs 19
that I had early on and just my general 20
environmental background information. 21

(MR. BENDER CONTINUING)  And how many 22 Q.
hours do you believe you've worked on this project 23
since you were retained? 24

Outside of this, probably 15 reviewing 25 A.
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documents and such and -- 1

And have you had an opportunity to review 2 Q.
each one of the -- what I'm going to refer to as 3
the final form of applications for the three 4
applications that are before the Commission? 5

I've generally reviewed them, yes, and -- 6 A.
I'm trying to think if I've done any others.  So 7
I'd say I generally reviewed the three 8
applications. 9

Okay.  And when you say reviewed them, did 10 Q.
you just -- did you just read them or did you do 11
anything beyond reading?  Did you do any 12
independent research? 13

I looked closely at some of the models on 14 A.
what were being used and what they did exactly. 15

Okay.  And if I -- and please correct me 16 Q.
if I'm wrong, Shane, but I understood your 17
testimony when Mr. Braaten was asking you some 18
questions that you -- if you'd had the materials 19
that he requested from the Industrial Commission, 20
you could have run a model in a relatively short 21
period of time.  Was that your testimony? 22

Yes.  I specifically referenced the 23 A.
PHREEQC model by U -- that is put out by the USGS. 24

Okay.  And do you have the necessary 25 Q.
522

software packages that you would need to run the 1
model? 2

Yes, I do.  It's on my computer now. 3 A.
Okay.  Can you tell me what some of those 4 Q.

programs are? 5
I'm specifically talking about the PHREEQC 6 A.

model.  It's downloaded freely from the USGS, and I 7
have routinely used the program through my career 8
and have used it to write specific reports. 9

And do you believe that that's the only 10 Q.
software you would need to analyze the information 11
that Summit has filed with the Industrial 12
Commission on this matter? 13

It's the only one that I'm focused on. 14 A.
Okay.  Do you agree with me that there are 15 Q.

other software programs? 16
MR. BRAATEN:  I'm going to object to the 17

form of the question. 18
MR. BENDER:  What's that?  19
MR. BRAATEN:  I object to the form of the 20

question.  There are. 21
MR. BENDER:  Well, let him answer. 22
HEARING EXAMINER GARNER:  If he can 23

understand it, he can answer it. 24
MR. BOFTO:  There are numerous geochemical 25
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models outside of PHREEQ.  There's Geochem 1
Workbench® that I've used and several others, but 2
the application specifically said they used PHREEQC 3
and that was the one I was focused on. 4

(MR. BENDER CONTINUING)  But you don't 5 Q.
know if this PHREEQC is the only program that would 6
be necessary to evaluate the information that's 7
been supplied to the Commission, do you? 8

MR. BRAATEN:  For the -- 9
MR. BOFTO:  I'm just going off the 10

application that said that was the program that 11
they used. 12

(MR. BENDER CONTINUING)  Okay.  13 Q.
I did not see any other geochemical 14 A.

programs to evaluate the upper and lower confining 15
units. 16

Okay.  Tell me a little bit about your 17 Q.
experience working in North Dakota.  I know you 18
said you went to the University of Mary.  Have you 19
done any work in your current role with -- I 20
believe it's HydroSolutions.  Have you worked in 21
North Dakota with that company? 22

Yes.  I've had probably -- probably six or 23 A.
seven projects in the last ten years in North 24
Dakota. 25
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What were those projects? 1 Q.
Some of them were work with attorneys for 2 A.

oil and gas impacted sites.  Done some incidental 3
air quality work there from facilities.  Trying to 4
think.  Looked at different reviewing remediation 5
plans for cleanup for saline impacts or produced 6
water impacts. 7

Okay.  So it sounds to me, and please 8 Q.
correct me if I'm wrong, that most of that work 9
that you've done in North Dakota has been from the 10
standpoint of surface issues; is that a -- is that 11
a fair statement? 12

No.  There's been other issues associated 13 A.
with contaminated groundwater and cleanup. 14

Okay.  Have you ever been involved in 15 Q.
North Dakota in making application to the 16
Commission relative to saltwater disposal wells or 17
Class II wells? 18

I've been part of such projects exploring 19 A.
commercial Class II saltwater disposal wells. 20

Ever prepare an application to the 21 Q.
Commission for a saltwater disposal well? 22

I've provided information for somebody 23 A.
else to submit a Class II application. 24

Okay.  What sort of information did you 25 Q.
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supply? 1

Looked at things like deriving maximum 2 A.
pressure at the wellhead.  Working with other 3
geologists in my company, suitable formations.  4
Looking at areas of review for other wells that 5
could be within the area of review, things along 6
that line. 7

But you never were involved in a saltwater 8 Q.
disposal application in North Dakota where you were 9
the lead individual in making that application; 10
isn't that correct? 11

That'd be fair to say. 12 A.
MR. BENDER:  No further questions. 13
HEARING EXAMINER GARNER:  Any questions 14

from the staff?  Any redirect, Mr. Braaten?  Oh, 15
I'm sorry, you do.  16
                                        EXAMINATION 17
BY MR. HELMS:18

Shane, this is Lynn Helms with the 19 Q.
Industrial Commission.  Nice to meet you, maybe 20
some day face-to-face. 21

Nice to meet you. 22 A.
Yes.  23 Q.
North Dakota made its application for 24

Class VI primacy on June 21 of 2013 and received 25
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final approval April 24 of 2018.  Shane, did you 1
comment on North Dakota's application? 2

No, I did not. 3 A.
Did you review the North Dakota documents 4 Q.

when you were preparing Montana's prospective 5
documents? 6

I seem to recall that we were following at 7 A.
that time whether North Dakota was going to draft 8
their own specific rules or adopt it by rule, and 9
that was -- we had a lot of discussions about that 10
on whether Montana should or shouldn't, and I seem 11
to recall North Dakota going back and forth maybe 12
once on what the appropriate action was, and we 13
were going to try to learn at that point from you. 14

MR. HELMS:  Okay.  Thank you.  15
                               REDIRECT EXAMINATION 16
BY MR. BRAATEN:17

Mr. Bofto, do you have a copy of -- well, 18 Q.
do you recall signing an engagement letter for this 19
matter? 20

Yes. 21 A.
And do you recall the date of that? 22 Q.
May 1. 23 A.
MR. BRAATEN:  Okay.  No further questions. 24
HEARING EXAMINER GARNER:  Okay.  You can 25
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call your next witness.  Can I get the name?  1

MR. BRAATEN:  Ted Doughty. 2
HEARING EXAMINER GARNER:  Doughty.  Okay.  3
MR. BRAATEN:  Yeah.4
MS. ZASTE:  He has a first initial, P, but 5

he goes by Ted.  So it's P. Ted Doughty.6
HEARING EXAMINER GARNER:  Gotcha.7
MR. BRAATEN:  Mr. Doughty, we're getting 8

some feedback from you.  Can you mute -- well, no, 9
we're still getting feedback.  Can you mute -- what 10
was it -- what did you -- okay. 11

P. TED DOUGHTY,12
being first duly sworn, was examined and testified 13
as follows: 14
                                 DIRECT EXAMINATION 15
BY MR. BRAATEN:16

Mr. Doughty, can you state your full name 17 Q.
and spell your last name for us, please? 18

It's Paul Ted Doughty, D-o-u-g-h-t-y. 19 A.
And you go by Ted; right? 20 Q.
Yes, I do. 21 A.
Okay.  Can you tell me briefly your 22 Q.

educational background?23
I have a bachelor's in geology from 24 A.

Washington University in St. Louis, a master's in 25
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geophysics from the University of Montana, and a 1
PhD from Queen's University in Ontario, Canada. 2

And can you start by just briefly 3 Q.
describing your professional background? 4

Yes, sir.  So I've worked with Exxon -- I 5 A.
worked in the Exxon research lab for four years in 6
the late '90s.  I taught at Eastern Washington 7
University for eight years as a professor.  And 8
since 2008 I've been a consultant on my own working 9
for various companies like Talisman Energy, 10
Halliburton, various other companies in the 11
Rockies. 12

Can you tell us a little bit about the 13 Q.
kinds of work you did with your time at Exxon? 14

Yes.  So at Exxon I was in the fault -- 15 A.
fault seal group, also did -- which is analyzing 16
how fault seal in the various environments in 17
the -- in the -- we did a whole research project 18
looking at fault seal across the entire -- all the 19
basins that Exxon worked in.  20

I also did 3D seismic interpretation in 21
various basins across the world.  Did a lot of 22
field research on the Bakken and various other 23
groups in the western U.S. as analogs for 24
subsurface formations. 25
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And can I have you pull up in front of 1 Q.

you, Ted, the Exhibit LO-58? 2
I'm not in the office, so if you describe 3 A.

it to me, though, I can do that. 4
Do you recall the information contained on 5 Q.

your curriculum vitae? 6
Your -- can you repeat the question?  7 A.
So I'll tell you Exhibit 58 is your 8 Q.

curriculum vitae.  Are you familiar with -- 9
Oh.10 A.
-- the contents of your curriculum vitae? 11 Q.
Oh, yes.  Yes, sir.  Yes.12 A.
Okay.  And does that accurately describe 13 Q.

your educational and professional background and 14
experience.  15

Yes, sir.  With the exception of several 16 A.
items that I left off that I did recently.  I 17
actually was the well site geologist on the J-Loc 18
Minnkota well that was drilled as part of their 19
carbon sequestration project.  I logged -- 20
personally logged 1600 feet of core on site for 21
that project.22

Okay.  23 Q.
And I've also done a lot of helium 24 A.

exploration in the last, oh, six months.  25
530

MR. BRAATEN:  Okay.  Move to admit LO-58. 1
HEARING EXAMINER GARNER:  Any objection?  2
MR. BENDER:  No objection.  Oh, thank you.  3

No objection.4
HEARING EXAMINER GARNER:  The exhibit is 5

admitted. 6
MR. BENDER:  My mike was off.7
HEARING EXAMINER GARNER:  Exhibit is 8

admitted.  9
(MR. BRAATEN CONTINUING)  And, Ted, did 10 Q.

you review the applications submitted by EERC and 11
Summit that bring us here today? 12

Yes, I have, in extensive detail. 13 A.
And can you start by just describing to us 14 Q.

the areas of those applications regarding which you 15
would have particular expertise? 16

Yes.  So they have core data on the Broom 17 A.
Creek Formation of which I mentioned I personally 18
logged all the J-Loc wells.  So I'm familiar with 19
that.  Also I have expertise in 3D seismic 20
interpretation.  I haven't seen their 3D seismic, 21
but it's a critical part of their application, as 22
well as the formation mechanical integrity work 23
that they did doing the testing in their test well. 24

What data would you need in order to 25 Q.
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create a PHI-H map to map out the porosity and 1
permeability of a reservoir? 2

So from what I've seen of their 3 A.
applications, the -- there's only one -- no, 4
there's three -- I think there's three -- there's 5
two wells that are close together and another well 6
in their AOR which encompasses about -- actually, 7
I'm not sure how big the AOR is, but if you take 8
their simulation area, there's 26 wells in the 9
simulation area -- or the simulation area, there's 10
26 wells.  It's about a well per 55 square miles 11
which is not very many data points.  So within the 12
AOR there's only 3 data points.  There's no legacy 13
wells.  14

So you would need to coordinate it, which 15
they provided, but as well it appears like the 16
seismic data was a critical part of how they 17
defined the reservoir properties in the AOR.  18
There's only -- like I mentioned, there's very few 19
wells within the AOR.  So we'd need access to the 20
3D seismic to actually do a facies analysis to 21
determine what the seismic data tells you about the 22
reservoir within that AOR.  23

And within that application, there's only 24
one map that shows the permeability distribution 25
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within their stimulation -- their simulation area.  1
Excuse me.  So there's very little data within 2
their application with which to evaluate exactly 3
how they derive their permeability parameters for 4
the AOR that they're applying for. 5

Mr. Doughty, do you recall approximately 6 Q.
how long ago you were asked about the possibility 7
of working on this matter? 8

It was, what, a month ago, maybe three 9 A.
weeks ago, something like that. 10

And are you ready, willing and able to 11 Q.
conduct additional review and particularly review 12
of seismic data if you receive it? 13

Yes, I am. 14 A.
MR. BRAATEN:  No further questions. 15
HEARING EXAMINER GARNER:  Attorney Bender.  16

                                  CROSS-EXAMINATION 17
BY MR. BENDER:  18

Mr. Doughty, are you -- Mr. Doughty, are 19 Q.
you in a position today to make any recommendations 20
to the Commission as to whether this application 21
should be approved or denied?  22

I am. 23 A.
And what are your conclusions? 24 Q.
I would recommend that it's denied on the 25 A.
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basis that the applicant did not -- has not 1
provided enough of the data from which the 2
Commission or another party could evaluate how they 3
came up with some of their reservoir properties.  4

Okay.  5 Q.
Without the 3D seismic, you cannot 6 A.

determine the distribution of permeability and 7
porosity across the AOR. 8

Okay.  And I believe it was your testimony 9 Q.
at this point in time all you have reviewed is the 10
three applications; is that correct? 11

That is correct.  And -- 12 A.
And you haven't reviewed -- you haven't 13 Q.

reviewed the other data that's on file with the 14
Commission? 15

I've reviewed the data that's publicly 16 A.
available. 17

Okay.  18 Q.
Yes. 19 A.
Did you -- have you seen a letter dated 20 Q.

May 15, 2024, from Mr. Braaten to the Commission 21
requesting certain information? 22

I have not seen the letter.  I've heard 23 A.
that there's a motion to compel. 24

Okay.  Do you know if the Commission 25 Q.
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indicates that they supplied that information to 1
Mr. Braaten? 2

I do not. 3 A.
Okay.  You talked a little bit about a 4 Q.

PHI-H map, and I don't want to put -- I don't want 5
to testify for you, but I understood you to say 6
that a PHI-H map would have been important for the 7
Commission in this case.  Is that a -- is that a 8
fair statement of your testimony? 9

Yes, that is a fair statement.  If you -- 10 A.
if you want to understand where the CO

2
's going as 11

you inject it, you need a PHI-H map to determine 12
the -- the storage capacity to the formation.  13

Okay.  And you -- 14 Q.
And like I -- like I said earlier, there's 15 A.

only three data points within the AOR.  So I'm -- I 16
don't quite understand how the EERC came up with 17
such a complex map of permeability and porosity 18
without having additional data.  It should have 19
been provided in their submittal. 20

Okay.  And I think you also indicated that 21 Q.
you were involved -- you sat the -- the well for 22
Minnkota's -- the J-Loc? 23

The J-Loc. 24 A.
Yeah, the J-Loc.  25 Q.
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Yep.  J-Loc.  Yep.1 A.
So you know somewhat about that -- you 2 Q.

know some things about that application that was 3
made to the Commission for a Class VI well; is that 4
correct? 5

I -- no.  I don't -- I set the well.  I 6 A.
described the core.  I was not involved in anything 7
after they drilled the well. 8

You knew the -- 9 Q.
But I.10 A.
-- you know the Commission granted the 11 Q.

application; correct? 12
Yes. 13 A.
Do -- 14 Q.
But I wasn't involved in it.  I do know 15 A.

what the core looked like and somewhat of the 16
reservoir properties of the Broom Creek. 17

And, you know, thank you for all that, but 18 Q.
we can get through this a little bit quicker if you 19
just answer my questions. 20

Do you know -- 21
MR. BRAATEN:  I think he did.  22
MR. BENDER:  Well, I think he went on a 23

little bit more than he needed to, but I'll move 24
on.  25
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(MR. BENDER CONTINUING)  Do you know if 1 Q.

Minnkota submitted a PHI-H map in its application?2
I do not. 3 A.
Are you familiar with the application that 4 Q.

was filed by Blue Flint? 5
No. 6 A.
Do you know if they submitted a PHI-H map? 7 Q.
I do not. 8 A.
Are you familiar with the application that 9 Q.

was submitted by Dakota Gasification? 10
No. 11 A.
Do you know if they submitted a PHI map -- 12 Q.

PHI-H map? 13
No. 14 A.
Are you familiar with the application that 15 Q.

was filed by Red Trail? 16
No. 17 A.
Do you know if they submitted a PHI-H map? 18 Q.
No. 19 A.
Do you know all those applications were 20 Q.

granted by the Commission? 21
No. 22 A.
MR. BENDER:  No further questions. 23
HEARING EXAMINER GARNER:  Any questions 24

from the staff?  25
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Redirect, Attorney Braaten?  1
MR. BRAATEN:  No, I don't have any further 2

questions.  Thank you very much, Mr. Doughty. 3
MR. DOUGHTY:  Thank you. 4
HEARING EXAMINER GARNER:  Okay.  You can 5

call your next witness.  6
MR. BRAATEN:  We are calling Paul Button. 7
HEARING EXAMINER GARNER:  Button?  8
MR. BRAATEN:  Yes.  9

PAUL BUTTON,10
being first duly sworn, was examined and testified 11
as follows: 12
                                 DIRECT EXAMINATION 13
BY MR. BRAATEN:14

Mr. Button, can you state your full name 15 Q.
and tell us -- well, let's start there.  Just state 16
your full name, please.  17

My name is Paul Michael Button. 18 A.
And can you give us a business or 19 Q.

residential address? 20
My residential address is 1119 South Ophir 21 A.

Street in Butte, Montana. 22
All right.  Can you tell us just a little 23 Q.

bit about your educational background? 24
I have a bachelor of science degree in 25 A.
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petroleum engineering from Montana Tech. 1

All right.  And tell us a bit about your 2 Q.
professional experience.  3

My professional experience is I've worked 4 A.
26 years as a petroleum engineer.  I started off my 5
career as a reservoir engineer for Marathon Oil 6
Company working the Yates Field in West Texas doing 7
simulation on gas oil gravity drainage with 8
nitrogen injection and then converting it over to 9
CO

2
 injection.  10

From there I moved to -- on to Kinder 11
Morgan when they acquired the Yates asset.  I did a 12
little bit of reservoir simulation on Yates, and 13
then I worked the SACROC CO

2
 flood unit in Scurry 14

County, Texas.  15
After I left Kinder Morgan, I worked for 16

SM Energy in Billings, Montana, for a number of 17
years doing enhanced oil recovery studies on fields 18
in the state of Wyoming.  Also worked several water 19
floods and shale development wells within the 20
Powder River Basin, Richland County, Montana, and a 21
little bit of experience in Divide County, North 22
Dakota.  23

From there I left SM Energy and I went out 24
on my own as a consultant.  I did numerous 25
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consulting jobs for multiple clients, including 1
purchase and acquisition, evaluation, State 2
evaluations and reservoir simulation for enhanced 3
oil recovery on the Poplar Dome in Montana.  4

I then joined a company called Poplar 5
Resources as a vice president where we implemented 6
a pilot for enhanced -- a nitrogen injection flood.  7
And I have been with that ever since.  8

And then I also started a startup for a 9
battery energy storage corporation.  We do 10
compressed air energy storage.  And I'm currently 11
working both the Poplar job, the consulting job, 12
and battery energy storage job. 13

Okay.  Can I have you turn in the exhibits 14 Q.
to what we marked as LO-57?  15

Yes.16 A.
Let me know, do you have that in front of 17 Q.

you now? 18
Yes, I do. 19 A.
And what is Exhibit 57? 20 Q.
I would call it my résumé or CV. 21 A.
Okay.  And does this CV accurately reflect 22 Q.

your educational and professional experience and 23
qualifications? 24

I would probably -- I caught a couple of 25 A.
540

errors in here.  The Button Petroleum Management, 1
it was no longer active until recently again, so I 2
would add that through 2024. 3

Okay.  4 Q.
And I believe the name of the -- my 5 A.

educational school is no longer accurate because 6
it's no longer Montana Tech of the University of 7
Montana.  I believe it's the Montana Technological 8
University. 9

Okay.  Other than those, does the 10 Q.
Exhibit 57 accurately reflect your professional and 11
educational experience and qualifications? 12

Yes. 13 A.
MR. BRAATEN:  Move to admit Exhibit 57. 14
MR. BENDER:  No objection. 15
HEARING EXAMINER GARNER:  Exhibit is 16

admitted. 17
(MR. BRAATEN CONTINUING)  Mr. Button, can 18 Q.

you tell me if you have any experience with Class 19
II wells or permitting Class II wells? 20

Yes.  I have permitted a num -- a number 21 A.
of Class II wells in the state of Montana. 22

And with respect to any of those Class II 23 Q.
wells, was it necessary to obtain an aquifer 24
exemption? 25
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Yes.  We worked on an aquifer exemption 1 A.

for one of the wells within the Poplar unit, east 2
Poplar unit. 3

Okay.  Was there any kind of a volumetric 4 Q.
limit imposed as part of that aquifer exemption? 5

Yes, I believe so. 6 A.
MR. BENDER:  Objection.  Relevance. 7
HEARING EXAMINER GARNER:  Overruled. 8
(MR. BRAATEN CONTINUING)  And are you 9 Q.

familiar with the manner in which the volumetric 10
limits are calculated for aquifer exemptions by 11
either the EPA or state authorities? 12

I am familiar with how the volumetric 13 A.
extensions were calculated and approved for the 14
permits that I worked on.  Yes. 15

Okay.  And so with respect to the permits 16 Q.
you worked on, can you just provide a general 17
description of how those volumetric limits are 18
calculated for the aquifer exemptions? 19

Basically, these were pretty simple 20 A.
calculations in that you would calculate the -- the 21
volume within a given X number of foot radius that 22
you believe you'll affect with the water injection, 23
you know, so you get a volume of a cylinder, 24
multiply it by your porosity, divide it by your 25
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formation volume factor of water and that is the 1
volume that will be affected. 2

Do you have experience with reservoir 3 Q.
modeling and -- well, you've already talked about 4
this.  Can you tell us a little bit about the 5
experience you have with EOR and water floods with 6
respect specifically to field development analysis? 7

Yes.  I've had several major modeling 8 A.
projects over my career.  The first one was for 9
Yates field.  We spent quite a few years looking at 10
and running sensitivities on gas oil gravity 11
drainage, enhanced oil recovery process as far as 12
looking at gas oil contact movement speed versus 13
the drainage of oil from the matrix in the 14
reservoir.  We also looked at viscosity effects 15
with the injection of different gases and the 16
swelling effects in the oil with different 17
composition of injected gases, whether it was 18
nitrogen, CO

2
 or a mixture of recycled gas to 19

determine the most effective recovery and most 20
economic recovery mechanism with an EOR process.  21

My other major modeling project which I've 22
worked on most recently is developing a full-field 23
simulation model to model the history and also the 24
enhanced oil recovery potential for Poplar Dome in 25
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Montana, the East Poplar unit.  That is a 1
70-year-old field that's probably undergone primary 2
depletion with a strong natural water drive where I 3
deal with gas on the top of it and expose the 4
matrix to gas oil gravity drainage and determine if 5
that was an economically feasible project. 6

And can you tell us about any other 7 Q.
specific experiences you have related to doing 8
reservoir modeling and analysis? 9

I'm currently working on setting up the 10 A.
parameters to look at natural -- or compressed air 11
storage in salt caverns and looking at the pressure 12
volume and temperature effects and the rock stress 13
effects within salt caverns to determine the 14
feasibility for the active storage reservoirs.  15

Mr. Button, do you have an understanding 16 Q.
of different ways that pore space can be used in a 17
commercial manner? 18

Yes, I do. 19 A.
And if a landowner wants to make a 20 Q.

commercial use of pore space, can you tell us what 21
you understand to be the options for making that 22
commercial use of pore space? 23

It's basically three options of which 24 A.
there can be multiple derivatives of each option, 25
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but either you remove fluid and market it as a -- 1
as a quantity, you temporarily store something in 2
your pore space, or you permanently sequester 3
something in your pore space. 4

And how would you assess the degree to 5 Q.
which the pore space of a given landowner is being 6
used in a way that forecloses other commercial 7
uses? 8

I guess I would attempt to evaluate the 9 A.
change in the pressure volume temperature of the 10
fluids contained within the pore space, and knowing 11
that there are certain constraints on the upper end 12
of the pressure and certain constraints on the 13
lower end of the pressure and try to determine what 14
the current impacts, what the proposed impacts and 15
what the -- the final limits were of that pore 16
space. 17

Mr. Button, if you were provided with the 18 Q.
data decks and input files required to run models 19
in CMG and Schlumberger's Petrel software for this 20
project, would you be ready, willing and able to 21
run those models and analyze them for the 22
intervenors? 23

The CMG model, I would be ready to upload 24 A.
those and run those and do some sensitivity 25
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analysis on those models.  As far as the Petrel 1
model, the Petrel model is a static model.  It's 2
basically a geologic database, so those -- unless 3
you're trying to redistribute properties or 4
something like that, there's -- it's not a dynamic 5
model where the answer changes, so I don't think 6
there's nothing -- there's nothing to run there.  7

MR. BRAATEN:  Understood.  No further 8
questions. 9

HEARING EXAMINER GARNER:  Attorney Bender.  10
                                  CROSS-EXAMINATION 11
BY MR. BENDER:12

Mr. Button, you -- you spent some time 13 Q.
describing your experience as an engineer and 14
involved in various enhanced oil recovery projects 15
around the country.  Is that a fair statement? 16

Yes. 17 A.
And you also talked about a compressed air 18 Q.

project that you're working on.  Do you recall 19
that? 20

Yes. 21 A.
And in those projects, both the enhanced 22 Q.

oil recovery projects and the compressed air 23
project, you were involved in running some models; 24
is that a fair statement? 25

546
Yes. 1 A.
Okay.  Would you agree with me that 2 Q.

running -- preparing and running models for 3
enhanced oil recovery projects and a compressed air 4
project is different than preparing and running a 5
model for CO

2
 storage? 6

Can you clarify what you mean by 7 A.
"different"?  8

Well, if you've run -- or prepared and run 9 Q.
models for CO

2
 on a number of projects, are you 10

going to have more knowledge and experience than 11
someone who has not run models for CO

2
, only for 12

enhanced oil recovery and compressed air? 13
Well, the models that I've ran for 14 A.

enhanced oil recovery, especially for when I worked 15
the Yates field, those directly involved the 16
injection of CO

2
 in the pore space -- 17

Okay.18 Q.
-- so they're not too dissimilar.  The 19 A.

only -- the main dissimilar between those two 20
models is that in the carbon sequestration, the 21
CO

2
's interaction is primarily with water, where in 22

those other models it was with both water and oil.  23
So they were actually more complex. 24

Okay.  Are you familiar with the data 25 Q.
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requests that Mr. Braaten made to the Industrial 1
Commission? 2

I -- 3 A.
Pardon me? 4 Q.
Yes, I am.  5 A.
Okay.  6 Q.
Yes, I am. 7 A.
Okay.  And are you familiar with the type 8 Q.

of data that would be contained within a CMG data 9
file? 10

Yes, I am. 11 A.
Could someone produce a PHI-H map if they 12 Q.

had a CMG data file? 13
I believe that within CMG's program you 14 A.

could get that, yes. 15
Okay.  And are you aware that it's the -- 16 Q.

in the Commission's position that they provided a 17
CMG data file to Mr. Braaten? 18

I am not aware of the CMG data file, if 19 A.
Mr. Braaten is in possession of it or -- I am 20
certainly not in possession of that CMG data file. 21

He didn't provide it to you? 22 Q.
I have not seen it, no. 23 A.
Is it a fair statement that -- well, let 24 Q.

me back -- strike that.  25
548

Let me -- 1 A.
How many hours -- just let me ask the 2 Q.

questions.  Just let me ask the questions. 3
Okay. 4 A.
How many hours of time have you spent 5 Q.

working on this project? 6
I have -- up until the start of this 7 A.

hearing, I spent 14-and-a-half hours working on it. 8
Okay.  And what were you asked to do? 9 Q.
MR. BRAATEN:  Same objection to privileged 10

communications with experts. 11
HEARING EXAMINER GARNER:  Overruled. 12
MR. BUTTON:  What was I asked to do?  13
(MR. BENDER CONTINUING)  Yes.  14 Q.
I was asked by Mr. Braaten to evaluate the 15 A.

impact of the pore space of his clients. 16
Okay.  And to do that at this point in 17 Q.

time, all you have done is reviewed the 18
applications that were submitted to the Commission; 19
is that correct? 20

No. 21 A.
You didn't review the applications? 22 Q.
I did review the applications, but that is 23 A.

not all that I've done. 24
What else did you do in the 15 hours that 25 Q.
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you've spent on this project? 1

I have looked through the well files of 2 A.
the wells in the immediate area to see what 3
information was available.  4

How many hours did you spend reviewing the 5 Q.
applications? 6

Probably the majority of the 14 hours. 7 A.
Okay.  8 Q.
But I don't have a specific number, but I 9 A.

could get that number for you. 10
More than ten? 11 Q.
I would say yes.  Probably in the ten 12 A.

range. 13
Well, you said more than 10.  Would it be 14 Q.

11 or 12? 15
We'll go with more than ten. 16 A.
Okay.  And then the other -- the only 17 Q.

other time you would have -- well, strike that.  18
The additional time you would have spent 19

between 10 hours and 15 hours would have been to 20
review some logs; is that what you said? 21

I did not say I reviewed logs.  I said I 22 A.
reviewed the well files on the Commission website. 23

Okay.  What are in the well files? 24 Q.
The well files contain the core reports 25 A.

550
and some of that type of information.  They have 1
like casing size and the drilling completion 2
information, things like that. 3

Okay.  Would you agree with me that you 4 Q.
really haven't reviewed enough to make any sort of 5
recommendation to the Commission whether this 6
application should be granted or denied? 7

Absolutely. 8 A.
MR. BENDER:  Okay.  No further questions. 9
HEARING EXAMINER GARNER:  Any questions 10

from the staff?  11
Mr. Braaten, any redirect?  12
MR. BUTTON:  Are you waiting for a 13

response from me?  14
MR. BRAATEN:  Sorry.  No, Mr. Button, that 15

was on me.  I'm just taking a moment to review my 16
notes to see if I have anything else to ask.  Give 17
me one moment, please.  18

I have nothing further. 19
HEARING EXAMINER GARNER:  Okay.  I know 20

you said you only expected to get through three 21
witnesses, but you still have 20 minutes. 22

MR. BRAATEN:  I'm -- yeah, I'm sorry, I 23
have one more, but he is no longer available. 24

HEARING EXAMINER GARNER:  He's not 25

551
available right now?  1

MR. BRAATEN:  Right.  2
HEARING EXAMINER GARNER:  Let's go off the 3

record for a minute.  4
(Recessed at 6:10 p.m. and reconvened at 5

6:11 p.m.) 6
HEARING EXAMINER GARNER:  Okay.  We are 7

back on the record, and we are going to recess 8
these hearings and resume tomorrow morning at 9
9 a.m.  That concludes our hearings for the day.  10

(Recessed at 6:12 p.m., Wednesday, the 12th 11
day of June, 2024.)12

--------13
14
15
16
17
18
19
20
21
22
23
24
25
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NORTH DAKOTA INDUSTRIAL COMMISSION 
 

OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 

 

 

  



2 
 

 
In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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INTERVENOR LANDOWNERS’ MOTION FOR SUPPLEMENTAL HEARING 

 
 

 
[¶1] Intervenor Landowners hereby move the Commission for an order setting a supplemental 

hearing date in order to allow Landowners to present evidence related to the reservoir computer 

modeling and parameters used in that model, and the manner in which it impacts Landowners’ 

property rights. 

[¶2] This Motion is supported by the Brief in Support, Declaration, and Exhibits filed herewith. 

 

DATED this 29th day of August, 2024. 

BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Intervenors the 
Swenson Living Trust, Bauman, 
Gerving, Haupt, Jochim, Kraft, 
Liebelt, Maize, Metz, Rust, and 
Smith 
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NORTH DAKOTA INDUSTRIAL COMMISSION 
 

OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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BRIEF IN SUPPORT OF INTERVENOR LANDOWNERS’ MOTION FOR 

SUPPLEMENTAL HEARING 
 

 
I. BACKGROUND 

The Commission held a hearing on Summit’s permit applications on June 11, 12, and 13, 2024. 

Despite taking various approaches to obtain the information necessary to meaningfully participate 

at the hearing—including serving discovery, filing motions to either expedite discovery or 

continue the hearing, and filing open records requests—Intervenor Landowners were prevented 

from obtaining such information, including reservoir computer modeling data. To remedy the 

procedural due process violations resulting from this lack of information, the Commission should 

grant Intervenor Landowners’ motion and hold a supplemental hearing.  

Because the Commission’s decision regarding the permits could substantially affect their 

property rights, Intervenor Landowners have, from the beginning, sought information necessary 

to meaningfully participate in the Commission’s decision-making process. To that end, Intervenor 

Landowners took different approaches to obtain data and information, all of which proved 

inadequate. See generally Decl. of Derrick Braaten. 

First, Intervenor Landowners sought information through the discovery process under § 28-

32-33 and the North Dakota Rules of Civil Procedure. Specifically, Intervenor Landowner served 

discovery requests on May 2, 6, and 10, 2024, and noticed a 30(b)(6) of Summit for June 6, 2024.  

The Commission did not grant Intervenor Landowner’s petition to intervene until May 31, 2024, 

and Summit openly refused to participate in discovery until the petition was granted. As a direct 

consequence of the Commission’s delay, Summit did not respond to discovery requests until July 

2, 2024—three weeks after the hearing. Additionally, Summit unilaterally refused to attend the 
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deposition on grounds that it did not have sufficient notice of the deposition, despite the original 

notice being served nearly a month beforehand. 

Intervenor Landowners attempted to overcome the information gap caused by Summit’s 

refusal to engage in good faith discovery, but the Commission impeded these efforts by denying 

two motions that would have remedied the problem. The first was Intervenor Landowner’s motion 

to continue the hearing, which, if granted, would have postponed the hearing for a period of time 

within which Summit would have been required to respond to the discovery requests served after 

the Commission granted Intervenor Landowner’s petition to intervene. The second was Intervenor 

Landowners’ alternative motion for expedited discovery, which, if granted, would have required 

Summit to respond to the discovery requests before the originally scheduled hearing date.  

Beyond the discovery process, Intervenor Landowners also sought information through open 

records requests, but the Commission inexplicably refused to produce the computer modeling files 

that Commission staff themselves had asked Summit for on June 12, 2023. Id. Presumably the 

Commission did not have those files yet when it produced records on June 20, 2023 to the 

undersigned in response to an unrelated open record request, and in any case the Commission made 

it clear at that time that it did not have “an application for amalgamation, [or] any class VI 

applications.” Id. Given this is the source of the computer modeling data, it may also explain why 

the Commission did not produce the modeling data. Regardless, on May 15, Intervenor 

Landowners submitted another open records request to the Oil and Gas Division of the 

Commission, specifically seeking the following:  

• All the input files, field and analytical data, and the model geochemical 
database used to evaluate the CO2 effects on the upper and lower confining 
layers, including but not limited to all inputs and data files used to run the 
United States Geological Survey’s USGS's PHREEQC model.  
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• All the input files, field and analytical data , and the model geochemical 
database used to run Computer Modelling Group Ltd.’s GEM model and 
software or any similar model or software used for the same purposes.  

• Geophysical Logs that penetrate injection and confining zones, seismic survey 
data and core sample measurements, all measurements and data for acoustic 
impedance, total porosity, effective porosity, permeability, and facies.  

• All the input files, field and analytical data, and the model, including but not 
limited to all inputs and data files used to run SLB’s Petrel model in any manner 
related to Summit’s applications.  
All 3D numerical reservoir simulation model data decks, output files and 
graphing files of the Storage Reservoir in original electronic format. Without 
limiting the foregoing, such files may commonly be stored in Slumberger 
Eclipse or Petrel format, CMG (Canadian Modeling Group) Imex format, or 
other similar format.  

 
See Exhibit G, attached to the Decl. of Derrick Braaten. 

The Division responded on May 21, 2024, stating “The agency has previously provided (9-21-

2023) all modeling input and results files submitted and used for the application by Summit. 

Agency staff validated the inputs and parameters in the submitted model via CMG software.” See 

Exhibit H, attached to the Decl. of Derrick Braaten. This validation is precisely the goal of 

Landowners themselves and is why they seek the same files the Commission sought from Summit 

in June of 2023 and refuses to produce (and presumably did not have yet when it produced files in 

June of 2023). While it referred Landowners to a prior unrelated open record request from the 

undersigned related to N.D.C.C. ch. 38-25, the Commissions response to that request on September 

22, 2023 was a perfunctory “Ms. Zaste, our office has not received any applications under NDCC 

38-25.” See Exhibit F, attached to the Decl. of Derrick Braaten. This intentional misdirection is 

alarming and violates due process. Whatever the reason, the only action that comported with due 

process was for the Commission to provide a legally mandated response to the open record request 

and produce the computer data and files. It did not, and in the process it not only violated 

Landowners’ due process rights, it also violated the North Dakota open records laws.   
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Intervenor Landowners learned at the hearing that the models were also in the possession of 

the EERC, so they filed an open records request on June 17 and received a response on July 2, 

2024—three weeks after the hearing. Landowners are currently working with their experts and 

Computer Modeling Group Ltd. to set up and run the model input files received from EERC, but 

it is estimated a first run of the model will take 24.7 days. See Decl. of Derrick Braaten, ¶18.  

Due to the foregoing, Intervenor Landowners did not have the information necessary to fully 

participate in the hearing and present their own data from the model regarding the impact to their 

property. The property rights at stake here are significant, and the ability to utilize and present 

evidence from the same computer model used by the applicant and the Commission is critical to 

providing Landowners their due process rights in this proceeding.  

II. The Commission will concretize a violation of procedural and substantive due 
process and significantly exacerbate the impact of a violation of the open record laws 
if it issues a decision without providing Landowners a fair opportunity for discovery 
and a supplemental hearing. 

It is the express policy of North Dakota to conduct permitting of geologic storage of carbon 

dioxide “in a manner fair to all interests.” N.D.C.C. § 38-22-01. And one of the enumerated 

grounds for overturning an agency’s decision is when the “[t]he rules or procedure of the agency 

have not afforded the appellant a fair hearing.” § 28-32-46(4). See Schlittenhart v. North Dakota 

Dept. of Transp., 2015 ND 179, ¶ 27, 865 N.W.2d 825 (noting that the Court reviews 

administrative proceedings to “ensure procedural fairness”).  

Fairness requires that interested parties have the information necessary to meaningfully 

participate at the hearing. Generally when an agency oversees a proceeding that involves an 

opportunity to comment and a hearing the agency must present “the data underlying its proposed 

action before the close of the comment and hearing period.” National Wildlife Federation v. 

Marsh, 568 F.Supp. 985, 994 (D. D.C. 1983). This is because the right to comment or be heard 
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cannot be meaningful “when one is not apprised of the issues and positions [that are] relevant.” Id. 

at 993 (quoting U.S. Lines v. Federal Maritime Commission, 584 F.2d 519, 540 (D.C.Cir. 1978)). 

In other words, an exchange of views and dialogue is only possible if the public is adequately 

informed, and “without such dialogue any notion of real public participation is necessarily an 

illusion.” Id.; see also Chemical Mfrs. Ass’n v. U.S. E.P.A., 870 F.2d 177, 200 (5th Cir. 1989) 

(“[F]airness requires that the agency afford interested parties an opportunity to challenge the 

underlying factual data relied on by the agency.”). 

To ensure Intervenor Landowners’ participation in these proceedings is more than illusory, the 

Commission should grant this motion and hold a supplemental hearing on Summit’s permit 

application. Fairness is required in these proceedings, and fairness requires access to data and 

information that the Commission considers prior to the hearing. Intervenor Landowners used every 

method available to obtain the information prior to the hearing, but due to stonewalling by Summit 

and the Commission these efforts were unsuccessful.  

The Commission can remedy these procedural deficiencies by holding a supplemental hearing. 

Developments after the hearing—including EERC’s response to the open records request which 

has potentially provided the complete modeling files, and Summit’s belated responses to 

discovery—as well as the information obtained in the hearing itself, will allow Intervenor 

Landowners to meaningfully participate. Landowners have also filed a motion to compel which 

should be granted to ensure the supplemental hearing allows for meaningful participation.1 

 
1 Landowners reiterate that they are in the process of running the modeling files obtained from EERC and 
are not yet certain these are the complete modeling files. See Decl. of Derrick Braaten, ¶18. Production of 
the files by the Commission or Summit is essential to fully authenticate the modeling files as used for this 
proceeding, and if Landowners have issues with incomplete files obtained from EERC, they have little 
recourse as compared to having the computer modeling files directly from the Commission or Summit and 
produced along with the representation that they are the complete modeling files used for this application 
as requested from both entities through either an open record request or through discovery in this 
proceeding. 
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The holding of a supplemental hearing will not delay the Commission’s decision. As noted in 

Intervenor Landowners’ Petition for Reconsideration of Denial of Motion to Continue Hearing, a 

decision is not expected for months (and there is also no evidence that a delay into winter will slow 

anything for the applicant). Therefore, there is no justification to preclude Intervenor Landowners 

from participating in a supplemental hearing.  

III. CONCLUSION  

The law requires fairness, and fairness requires access to information. Between Summit’s 

refusal to engage in discovery, the Commission’s refusal to either expedite discovery or continue 

the hearing, and refusal to respond to public records requests, Intervenor Landowners have been 

blocked from the information required to meaningfully participate at the hearing. By granting this 

motion, the Commission can rectify the procedural deficiencies and ensure that this proceeding is 

conducted “in a manner fair to all interests.” N.D.C.C. § 38-22-01. Otherwise it risks proving that 

it is not in fact administering its Class VI program in a manner fair to landowners and compliant 

with approved law. 

 
DATED this 29th day of August, 2024. 

BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone: 701-221-2911 
Email: 
derrick@braatenlawfirm.com  
 
Attorneys for Intervenors the 
Swenson Living Trust, Bauman, 
Gerving, Haupt, Jochim, Kraft, 
Liebelt, Maize, Metz, Rust, and 
Smith 

 



1 

NORTH DAKOTA INDUSTRIAL COMMISSION 
 

OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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DECLARATION OF DERRICK BRAATEN 

 
 

1. Attached hereto as Exhibit A is a true and correct copy of a request submitted via email on 

June 14, 2023 to the NDIC Oil and Gas Division for “applications and all correspondence and 

other documents...as well as all correspondence generally with Summit Carbon Solutions or its 

affiliates, authorized agents and representatives” related to “an application with the ND Industrial 

Commission requesting an order amalgamating property interests and/or seeking a Class VI well 

permit or permits.”  

2. Attached hereto as Exhibit B is a true and correct copy of subsequent emails with Michael 

Ziesch, EGIS Staff Officer, where the request was amended to “storage facility permit” rather than 

amalgamation application or Class VI permits, and the correspondence was limited to “...May 1, 

2023 to June 20, 2023.” 

3. Attached hereto as Exhibit C is a true and correct copy of an index of the files produced in 

response to the June 14th request. A thumb drive of files was picked up on June 23, 2023. The 

index of the files was produced with a program called “Directory List and Print,” a software tool 

for Windows that enables listing and printing the content of any directory. 

4. Inspection of the index, and the folders and files themselves, determined that the thumb 

drive contained the following files. 

(a) Three draft “Carbon Dioxide Geologic Storage Facility Permits” for Summit Carbon 

Storage #1, #2, and #3 in pdf format. 

(b) Four emails regarding the draft applications and data in msg format. 
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7. Attached hereto as Exhibit F is a true and correct copy of the email response of Mr. Ziesch 

sent September 22, 2023. Mr. Ziesch wrote that “Ms. Zaste, our office has not received any 

applications under NDCC 38-25.” No files were provided. 

8. Attached hereto as Exhibit G is a true and correct copy of a letter to the NDIC Oil and Gas 

Division, submitted via email on May 15, 2024, requesting “data electronic files and/or load files 

submitted to the Oil and Gas Division by applicants Summit Carbon Storage #1, LLC, Summit 

Carbon Storage #2, LLC, and Summit Carbon Storage #3, LLC” to include “All 3D numerical 

reservoir simulation model data decks, output files and graphing files of the Storage Reservoir in 

original electronic format. Without limiting the foregoing, such files may commonly be stored in 

Slumberger Eclipse or Petrel format, CMG (Canadian Modeling Group) Imex format, or other 

similar format.” 

9. Attached hereto as Exhibit H is a true and correct copy of the May 21st, 2024 email response 

of Mr. Ziesch to the request in ¶8. Mr. Ziesch wrote that “The agency has previously provided (9-

21-2023) all modeling input and results files submitted and used for the application by Summit. 

Agency staff validated the inputs and parameters in the submitted model via CMG software” and 

“The CMG files, previously provided on 9-21-2023, are the modeling files still being used for the 

applications. There are no updates to them.” 

10. However, no files were provided in response to the September 21, 2023 records request.  

11. The files produced in June of 2023 (under an entirely separate record request) only include 

“Rescue” files, not “results” files. The EERC records request response at ¶15 below includes the 

same “Rescue” files, but also a separate folder of “2022 CMG EERC Results” that includes 2 

DAT files, an OUT file, and a LOG file, three of the files that Ms. Madche at the NDIC noted they 

would “need” in Exhibit D. 
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12. If “Agency staff validated the inputs and parameters in the submitted model via CMG 

software,” it must be presumed that Summit provided the agency with the missing CMG modeling 

files that Ms. Madche noted they would “need” in Exhibit D. Those files have not been provided 

to my office by the NDIC in any response to any records request. Presuming that Summit simply 

replied to the June 12, 2023 email from Ms. Madche without turning over any additional data, then 

that reply should have been included in either of the subsequent records requests on August 24, 

2023: 

Summit Carbon Solutions, LLC submitted three applications for 
carbon dioxide storage facility permits on June 9th, 2023. I am 
writing to request all correspondence and other documents related 
to the applications, as well as all correspondence generally with 
Summit Carbon Solutions or its affiliates, authorized agents and 
representatives, from June 21st, 2023 to August 24th, 2023. 

 
or September 7, 2023: 
 

Summit Carbon Storage #1, LLC was recently granted a permit for 
the TB LEINGANG 2, SE NE 18-141N-87W, Oliver Co., API – 33-
065-00027, well file #40178. I am writing to request all 
correspondence and other documents related to all permit 
applications submitted by Summit Carbon Storage #1, LLC, or its 
affiliates, authorized agents, and representatives, from January 1, 
2023 to September 6, 2023. 

 
13. Attached hereto as Exhibits I and J are true and correct copies of the August 24, 2023 and 

September 7, 2023 letters to the Department of Mineral Resources regarding records requests. 

14. Attached hereto as Exhibit K is a true and correct copy of an open records request to the 

EERC, submitted via email on June 17, 2024, requesting input files, data decks, data, databases, 

measurements, logs, output files, and graphing files. 

15. Attached hereto as Exhibit L is the EERC email response sent on July 2, 2024. The EERC 

provided some files that had not been previously provided by the NDIC, including the following: 

• A folder titled “2022 CMG EERC Results” containing the following: 
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(a) 2 DAT files 
(b) 1 LOG file 
(c) 1 OUT file 
(d) 1 ERR file, and 
(e) 1 SR3 file. 

 
• Three folders, one for each of the three storage facilities, titled “MDT Files.” These are 

graphs, tables, etc. related to pressure testing. 
 

16. Attached hereto as Exhibit M is a true and correct copy of an excerpt from the transcript of 

NDIC hearing testimony given June 11th, 2024. Amanda Douglas, assistant director for integrated 

subsurface projects at the EERC, testified that the .DAT files listed in ¶15 above were, to her 

understanding, provided to the NDIC. 

11 Q. Are you aware of the GEM model having a 
12   single file called -- with a file extension .DAT 
13   that you can use to run a model on the program? 
14 A. Correct. 
15 Q. Do you have one of those .DAT files that 
16   would allow us to run the model you ran in that 
17   program? 
18 A. For the CO2 simulations or the geochemical 
19   simulations? 
20 Q. CO2 simulation. 
21 A. Yes, I believe that was provided to the 
22   Commission already. 
23 Q. And that could just be taken and loaded 
24   into the GEM program to run the model that you ran? 
25 A. That's my understanding, yes. 
 
p. 253, lns. 11-25. 

 
17. Attached hereto as Exhibit N is a true and correct copy of an excerpt from the transcript of 

NDIC hearing testimony given June 12th, 2024. Amanda Douglas again testified that the .DAT 

files listed in ¶15 above were provided to the NDIC, along with the .SR3 file. 

18   Other than the input file for the PHREEQC 
19   model, is there anything listed in these bullet 
20   points that was not provided by EERC to the 
21   Industrial Commission? 
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22 A. Yes. As I mentioned, the only input data 
23   that was provided can be found in your last bullet 
24   point in terms of what I would call the 
25   simulation -- or the numerical reservoir simulation 
1   model data decks and the output files. Those were 
2   the two pieces of data which I am saying is the 
3   .DAT file and the .SR3 file. Those are the only 
4   two data sets from this list that were provided. 
 
pp. 297-298, lns. 18-4. 

 
18.  It is estimated that the first run of the model input files received from the EERC will take 

24.7 days to complete. Landowners’ experts are in process on this now. 

 
I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true and 
correct. 
 
Signed on the 29th day of August, 2024 at Bismarck, ND, United States. 
 
 

 
Derrick Braaten 
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Name Size MiB Extension
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2 0.04 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 0.00 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 0.00 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 0.00 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 0.00 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 0.00 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 0.00 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 0.00 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 0.00 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 11.30 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 11.43 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 11.54 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 11.62 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 11.69 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 11.74 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 11.78 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 11.82 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 11.85 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 11.88 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 11.90 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 11.92 bin



Name Size MiB Extension
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 11.94 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 11.95 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 11.97 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 11.98 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 11.99 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.00 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.01 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.02 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.02 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.03 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.03 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.04 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.05 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.05 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.05 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.06 bin



Name Size MiB Extension
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.06 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.06 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.07 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.07 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.07 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.07 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.08 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.08 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.08 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.08 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.08 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.08 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.09 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.09 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.09 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.09 bin



Name Size MiB Extension
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.09 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.09 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.09 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.09 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.09 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.09 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.09 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.10 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.10 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.10 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.10 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.10 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.10 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.10 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.10 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.10 bin



Name Size MiB Extension
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.10 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.10 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.10 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.10 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.10 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.10 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.10 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.10 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.10 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.10 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.10 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.10 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.11 bin
P50_2W_BR_VOLMOD_TS_Summit1209_20Yspost_LGR_threesite_RS2.bin 12.10 bin
Summit_Task3.1_BroomCreek_GeologicModel(1000x1000)_P50 0.01 bin
Summit_Task3.1_BroomCreek_GeologicModel(1000x1000)_P50.bin 48.87 bin
Summit_Task3.1_BroomCreek_GeologicModel(1000x1000)_P50.bin 0.00 bin
Summit_Task3.1_BroomCreek_GeologicModel(1000x1000)_P50.bin 0.00 bin
Summit_Task3.1_BroomCreek_GeologicModel(1000x1000)_P50.bin 0.00 bin
Summit_Task3.1_BroomCreek_GeologicModel(1000x1000)_P50.bin 0.00 bin



Name Size MiB Extension
Summit_Task3.1_BroomCreek_GeologicModel(1000x1000)_P50.bin 0.00 bin
Summit_Task3.1_BroomCreek_GeologicModel(1000x1000)_P50.bin 0.00 bin
Summit_Task3.1_BroomCreek_GeologicModel(1000x1000)_P50.bin 2.19 bin
Summit_Task3.1_BroomCreek_GeologicModel(1000x1000)_P50.bin 2.19 bin
Summit_Task3.1_BroomCreek_GeologicModel(1000x1000)_P50.bin 2.19 bin
Summit_Task3.1_BroomCreek_GeologicModel(1000x1000)_P50.bin 2.19 bin
Summit_Task3.1_BroomCreek_GeologicModel(1000x1000)_P50.bin 2.19 bin
Summit_Task3.1_BroomCreek_GeologicModel(1000x1000)_P50.bin 8.63 bin
Summit_Task3.1_BroomCreek_GeologicModel(1000x1000)_P50.bin 33.98 bin
Summit_Task3.1_BroomCreek_GeologicModel(1000x1000)_P50.bin 8.63 bin
Summit_Task3.1_BroomCreek_GeologicModel(1000x1000)_P50.bin 8.63 bin
Summit_Task3.1_BroomCreek_GeologicModel(1000x1000)_P50.bin 8.63 bin
Summit_Task3.1_BroomCreek_GeologicModel(1000x1000)_P50.bin 33.25 bin
Summit_Task3.1_BroomCreek_GeologicModel(1000x1000)_P50.bin 33.98 bin
Summit_Task3.1_BroomCreek_GeologicModel(1000x1000)_P50.bin 33.98 bin
Summit_Task3.1_BroomCreek_GeologicModel(1000x1000)_P50.bin 33.98 bin
Summit_Task3.1_BroomCreek_GeologicModel(1000x1000)_P50.bin 0.00 bin
Final_SCS_Injection-wellhead-schematic 2.20 jpg
Final_SCS_Milton Flemmer 1_Well Schematic_Post Well Testing_V006_As-is 3.26 jpg
Final_SCS_Milton Flemmer 1_Well Schematic_Post Well Testing_V006_Proposed Completion 3.07 jpg
Final_SCS_Milton Flemmer 1_Well Schematic_Post Well Testing_V006_Proposed P&A 2.99 jpg
Final_TB Leingang 1 Well Design_VER_008_Proposed Completion Wellbore 2.64 jpg
Final_TB Leingang 1 Well Design_VER_008_Proposed P&A 2.61 jpg
Final_TB Leingang 1 Well Design_VER_008_Proposed Wellbore 2.25 jpg
Final_TB Leingang 2 Well Design_VER_008_Proposed Completion 2.65 jpg
Final_TB Leingang 2 Well Design_VER_008_Proposed P&A 2.61 jpg
Final_TB Leingang 2 Well Design_VER_008_Proposed Wellbore 2.25 jpg
Milton-Flemmer_Monitoring-wellhead 1.81 jpg
TB-Leingang-1_Trajectory 2.55 jpg
a00000001.TablesByName 0.03 atx
a00000004.CatItemsByPhysicalName 0.02 atx
a00000004.CatItemsByType 0.00 atx



Name Size MiB Extension
a00000004.FDO_UUID 0.00 atx
a00000005.CatItemTypesByName 0.01 atx
a00000005.CatItemTypesByParentTypeID 0.00 atx
a00000005.CatItemTypesByUUID 0.00 atx
a00000006.CatRelsByDestinationID 0.00 atx
a00000006.CatRelsByOriginID 0.00 atx
a00000006.CatRelsByType 0.00 atx
a00000006.FDO_UUID 0.00 atx
a00000007.CatRelTypesByBackwardLabel 0.01 atx
a00000007.CatRelTypesByDestItemTypeID 0.00 atx
a00000007.CatRelTypesByForwardLabel 0.01 atx
a00000007.CatRelTypesByName 0.01 atx
a00000007.CatRelTypesByOriginItemTypeID 0.00 atx
a00000007.CatRelTypesByUUID 0.00 atx
a00000001.TablesByName 0.02 atx
a00000004.CatItemsByPhysicalName 0.02 atx
a00000004.CatItemsByType 0.00 atx
a00000004.FDO_UUID 0.00 atx
a00000005.CatItemTypesByName 0.01 atx
a00000005.CatItemTypesByParentTypeID 0.00 atx
a00000005.CatItemTypesByUUID 0.00 atx
a00000006.CatRelsByDestinationID 0.00 atx
a00000006.CatRelsByOriginID 0.00 atx
a00000006.CatRelsByType 0.00 atx
a00000006.FDO_UUID 0.00 atx
a00000007.CatRelTypesByBackwardLabel 0.00 atx
a00000007.CatRelTypesByDestItemTypeID 0.00 atx
a00000007.CatRelTypesByForwardLabel 0.00 atx
a00000007.CatRelTypesByName 0.00 atx
a00000007.CatRelTypesByOriginItemTypeID 0.00 atx
a00000007.CatRelTypesByUUID 0.00 atx
a00000001.TablesByName 0.02 atx



Name Size MiB Extension
a00000004.CatItemsByPhysicalName 0.02 atx
a00000004.CatItemsByType 0.00 atx
a00000004.FDO_UUID 0.00 atx
a00000005.CatItemTypesByName 0.01 atx
a00000005.CatItemTypesByParentTypeID 0.00 atx
a00000005.CatItemTypesByUUID 0.00 atx
a00000006.CatRelsByDestinationID 0.00 atx
a00000006.CatRelsByOriginID 0.00 atx
a00000006.CatRelsByType 0.00 atx
a00000006.FDO_UUID 0.00 atx
a00000007.CatRelTypesByBackwardLabel 0.00 atx
a00000007.CatRelTypesByDestItemTypeID 0.00 atx
a00000007.CatRelTypesByForwardLabel 0.00 atx
a00000007.CatRelTypesByName 0.00 atx
a00000007.CatRelTypesByOriginItemTypeID 0.00 atx
a00000007.CatRelTypesByUUID 0.00 atx
a00000001 0.02 freelist
a00000004 0.07 freelist
a00000006 0.00 freelist
a00000001 0.01 freelist
a00000004 0.06 freelist
a00000006 0.00 freelist
a00000001 0.01 freelist
a00000004 0.07 freelist
a00000006 0.00 freelist
gd 0.00 gdb
timestamp 0.00 gdb
gd 0.00 gdb
timestamp 0.00 gdb
gd 0.00 gdb
timestamp 0.00 gdb
a0000000b 0.00 gdbindexes



Name Size MiB Extension
a0000000c 0.00 gdbindexes
a0000000d 0.00 gdbindexes
a0000000e 0.00 gdbindexes
a00000001 0.00 gdbindexes
a0000002a 0.00 gdbindexes
a00000003 0.00 gdbindexes
a00000004 0.00 gdbindexes
a00000005 0.00 gdbindexes
a0000005a 0.00 gdbindexes
a0000005c 0.00 gdbindexes
a0000005e 0.00 gdbindexes
a00000006 0.00 gdbindexes
a0000006a 0.00 gdbindexes
a0000006b 0.00 gdbindexes
a0000006c 0.00 gdbindexes
a0000006d 0.00 gdbindexes
a0000006e 0.00 gdbindexes
a0000006f 0.00 gdbindexes
a00000007 0.00 gdbindexes
a0000007a 0.00 gdbindexes
a0000007b 0.00 gdbindexes
a0000007c 0.00 gdbindexes
a0000007d 0.00 gdbindexes
a0000007e 0.00 gdbindexes
a00000020 0.00 gdbindexes
a00000023 0.00 gdbindexes
a00000025 0.00 gdbindexes
a00000026 0.00 gdbindexes
a00000049 0.00 gdbindexes
a00000055 0.00 gdbindexes
a00000060 0.00 gdbindexes
a00000062 0.00 gdbindexes



Name Size MiB Extension
a00000063 0.00 gdbindexes
a00000064 0.00 gdbindexes
a00000065 0.00 gdbindexes
a00000066 0.00 gdbindexes
a00000067 0.00 gdbindexes
a00000068 0.00 gdbindexes
a00000069 0.00 gdbindexes
a00000070 0.00 gdbindexes
a00000071 0.00 gdbindexes
a00000072 0.00 gdbindexes
a00000073 0.00 gdbindexes
a00000074 0.00 gdbindexes
a00000075 0.00 gdbindexes
a00000076 0.00 gdbindexes
a00000077 0.00 gdbindexes
a00000078 0.00 gdbindexes
a00000079 0.00 gdbindexes
a0000000b 0.00 gdbindexes
a0000000c 0.00 gdbindexes
a0000000d 0.00 gdbindexes
a0000000e 0.00 gdbindexes
a00000001 0.00 gdbindexes
a0000001b 0.00 gdbindexes
a0000002a 0.00 gdbindexes
a0000002c 0.00 gdbindexes
a0000002d 0.00 gdbindexes
a0000002e 0.00 gdbindexes
a0000002f 0.00 gdbindexes
a00000003 0.00 gdbindexes
a0000003a 0.00 gdbindexes
a0000003b 0.00 gdbindexes
a0000003c 0.00 gdbindexes



Name Size MiB Extension
a0000003d 0.00 gdbindexes
a0000003e 0.00 gdbindexes
a0000003f 0.00 gdbindexes
a00000004 0.00 gdbindexes
a00000005 0.00 gdbindexes
a00000006 0.00 gdbindexes
a00000007 0.00 gdbindexes
a00000027 0.00 gdbindexes
a00000028 0.00 gdbindexes
a00000029 0.00 gdbindexes
a00000030 0.00 gdbindexes
a00000031 0.00 gdbindexes
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26736_Summit_Set-6_XRF-XRD_Results_Mibeck_2022-07-27 1.56 xlsx
Summit_Processed data_Slash Lazy H#5_Broom Creek 5.14 xlsx
2201536 HPMI Data1 07-14-22 0.67 xlsx
2201536 HPMI Data2 07-14-22 0.67 xlsx
2201536 HPMI Data3 07-14-22 0.67 xlsx
2201536 HPMI Data4 07-14-22 0.36 xlsx



Name Size MiB Extension
03 Core Poro-Perm Analysis Report_Summit2-1_6-9-2022 0.05 xlsx
Slash_Lazy_H5_Spectral_Gamma_Cores_6-9_05-12-2022 0.79 xlsx
26736_Summit_Set-4_XRF-XRD_Results_Mibeck_2022-07-02 0.92 xlsx
Summit_Task3.1_BroomCreek_GeologicModel(1000x1000)_P50.crsmeta 0.00 xml

3,387
TOTAL
Files: 932     Size: 3,553,129,998 Bytes (3.31 GiB)
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From: Madche, Tamara J.
Sent: Monday, June 12, 2023 10:06 AM
To: Jay Volk; Suggs, Richard A.
Cc: Amanda Hoffer; Wade Boeshans; Jeffrey Skaare; Jacobson, Lonny; Regorrah, Josh; 

Anagnost, Katherine; Olsen, Caitlin; Connors, Kevin; Kalenze, Nicholas; Bender, Lawrence
Subject: RE: Summit Carbon Solutions  - Draft applications 

All, 
 
We have received and were able to download the files provided for the three SFP applications. It’s unlikely we’ll have 
time to start the review of these applications in full until July as our focus is being switched back to our current docketed 
application for June 30th, so don’t hesitate to continue refining these draft applications in the meantime. I will let you 
know when we begin our review process, that way we can ensure we’re looking at the latest versions.  
 
I did do a quick cursory check for completeness and found the following issues: 

 CMG Modeling Files 
o Need: DAT, SRS, OUT, LOG, and any RST files for the model.  

 Application appendices needed for each SFP application: 
o Testing and Monitoring Plan Summary – these have been provided on the past two applications and are 

considered an expectation going forward. The case files end up very large and unwieldly for SFPs, so this 
compiled summary was created to help provide a quicker reference point that helps both the operator and 
the regulatory body through the life of the project.  

o Quality Assurance Surveillance Plan (QASP) – I did not see this appendix. I did notice within the Testing 
and Monitoring section that you had QASP subsections. I am going to ask that these be pulled and placed 
in their own appendix to remain consistent with past applications. It’s very likely we’ll ask that additional 
items (such as figures or reference documents) be added in the QASP as we review the application and by 
having them all in one appendix it will help aid in less reference points having to be updated in Section 5, 
Section 6, and the Regulatory Compliance Table.   

o Appendix C – Geochemical Interactions – Unless you can provide a good argument for moving this 
information into an appendix, we are going to ask that it be placed back in Section 2 under its respective 
zone sub-sections. From a reviewer stance we review all the geological exhibits including the 
geochemical and geomechanical information together by zone, so not only is it not consistent with past 
applications but it makes the review a bit disjointed.  

o Section 12 – Financial Assurance – I wouldn’t expect you to know the exact financial instrument types 
you intend to use at the draft stage of the SFPs, but it will be preferred that you have that nailed down in 
the narrative prior to us docketing the application. 

 
If you have any questions on the comments above, please let me know. 
 
Thanks, 
 
Tammy Madche 
Geologist 
 

From: Jay Volk <jvolk@summitcarbon.com>  
Sent: Friday, June 9, 2023 2:58 PM 
To: Madche, Tamara J. <tjmadche@nd.gov>; Suggs, Richard A. <rasuggs@nd.gov> 
Cc: Amanda Hoffer <ahoffer@summitcarbon.com>; Wade Boeshans <wboeshans@summitcarbon.com>; Jeffrey Skaare 
<jskaare@summitcarbon.com>; Jacobson, Lonny <ljacobson@undeerc.org>; Regorrah, Josh <jregorrah@undeerc.org>; 
Anagnost, Katherine <kanagnost@undeerc.org>; Olsen, Caitlin <colsen@undeerc.org>; Connors, Kevin 



<kconnors@undeerc.org>; Kalenze, Nicholas <nkalenze@undeerc.org>; Bender, Lawrence <LBender@fredlaw.com> 
Subject: Summit Carbon Solutions - Draft applications  
 

***** CAUTION: This email originated from an outside source. Do not click links or open attachments 
unless you know they are safe. ***** 

Tammy and Richard, 
 
Summit Carbon Solutions, LLC respectfully submits for the review and consideration of the North Dakota 
Industrial Commission, three applications for carbon dioxide storage facility permits, as follows:  
  

 Applicant: Summit Carbon Storage #1, LLC for the injection site called TB Leingang;  
 Applicant: Summit Carbon Storage #2, LLC for the injection site called BK Fischer; and  
 Applicant: Summit Carbon Storage #3, LLC for the injection site called KJ Hintz.  

 
These applications were prepared pursuant to and in accordance with Chapter 38-22 of the North Dakota 
Century Code and Chapter 43-05-01 of the North Dakota Administrative Code.  
 
Please watch your email for a separate message with the link to access the application contents that will be 
provided by the end of business today.  
 
In addition, please note any questions in relation to this submittal please feel free to reach out to myself as 
the primary contact for Summit Carbon Solutions and Lonny Jacobson as the primary contact for any EERC 
correspondence.   
 
We look forward to the results of your review.  
 
Sincerely,  
 
Jay Volk 
 
 
 
JAY M. VOLK, PHD| SEQUESTRATIONS - DIRECTOR OF 
HEALTH, SAFETY & ENVIRONMENTAL  
M: (701) 400-1004| jvolk@summitcarbon.com 

3442 E. CENTURY AVE., BISMARCK, ND 58503 
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September 21, 2023 
 
Via Email Only 
 
North Dakota Industrial Commission 
Department of Mineral Resources 
Oil & Gas Division 
600 E. Blvd. Ave. Dept. 405 
Bismarck, ND 58505-0840 
oilandgasinfo@nd.gov 
 

Re: Records Request Applications for Permits  
 
I am writing to request a copy of records from your office, pursuant to N.D.C.C. § 44-04-18.  
Please provide all applications for permits pursuant to N.D.C.C. ch. 38-25, including any 
associated or related correspondence, documents, and notes related to the applications for permits. 
 
To the maximum extent possible, I request that you provide all records to me in electronic format 
by emailing them to my paralegal Desirae Zaste at desirae@braatenlawfirm.com.  If it is necessary 
to mail responsive records, they may be sent to me at the address below. 
 
You have my pre-authorization to bill up to $300.00 to fulfill this records request.  If you have any 
questions about anything in this letter, do not hesitate to contact me.  Thank you for your assistance. 
 
Sincerely, 
 

 
 
Derrick Braaten 

DB/dnz 
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PRIVILEGED COMMUNICATION 
This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic Communications Privacy Act, 18 
U.S.C. Sections 2510-2521.  This e-mail is confidential and may contain information that is privileged, attorney work product or exempt 
from disclosure under applicable law.  Recipients should not file copies of this e-mail with publicly accessible records.  If you have received 
this message in error, please immediately notify the sender by return e-mail and delete this e-mail message from your computer. Thank you 
for your cooperation. 
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May 15, 2024 
 
Via Email Only 
 
North Dakota Industrial Commission 
Department of Mineral Resources 
Oil & Gas Division 
600 E. Blvd. Ave. Dept. 405 
Bismarck, ND 58505-0840 
oilandgasinfo@nd.gov 
 

Re: Records Request  
 
I am writing to request a copy of records from your office, pursuant to N.D.C.C. § 44-04-18.  
Please provide the following data electronic files and/or load files submitted to the Oil and Gas 
Division by applicants Summit Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC, and 
Summit Carbon Storage #3, LLC: 
 

• All the input files, field and analytical data, and the model geochemical database used to 
evaluate the CO2 effects on the upper and lower confining layers, including but not limited 
to all inputs and data files used to run the United States Geological Survey’s USGS's 
PHREEQC model. 

• All the input files, field and analytical data , and the model geochemical database used to 
run Computer Modelling Group Ltd.’s GEM model and software or any similar model or 
software used for the same purposes. 

• Geophysical Logs that penetrate injection and confining zones, seismic survey data and 
core sample measurements, all measurements and data for acoustic impedance, total 
porosity, effective porosity, permeability, and facies.  

• All the input files, field and analytical data, and the model, including but not limited to all 
inputs and data files used to run SLB’s Petrel model in any manner related to Summit’s 
applications. 

• All 3D numerical reservoir simulation model data decks, output files and graphing files of 
the Storage Reservoir in original electronic format. Without limiting the foregoing, such 
files may commonly be stored in Slumberger Eclipse or Petrel format, CMG (Canadian 
Modeling Group) Imex format, or other similar format. 

 
To the maximum extent possible, I request that you provide all records to me in electronic format 
by emailing them to my paralegal Desirae Zaste at desirae@braatenlawfirm.com.  If it is necessary 
to mail responsive records, they may be sent to me at the address below. 



 
 
North Dakota Industrial Commission 
May 15, 2024 
 
Page 2 of 2 

 

 

 
You have my pre-authorization to bill up to $300.00 to fulfill this records request.  If you have any 
questions about anything in this letter, do not hesitate to contact me.  Thank you for your assistance. 
 
Sincerely, 
 

 
 
Derrick Braaten 

DB/dnz 
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From: Ziesch, Michael D.
To: Desirae Zaste
Subject: Re: open records request from 5-15-2024
Date: Tuesday, May 21, 2024 10:26:03 AM
Attachments: image001.png

[Warning: External Sender]

Regarding the open records request received on 5-15-2024 for Summit Carbon Storage facilities.
Please see responses in red below each of the submitted topics.
 
The agency has previously provided (9-21-2023) all modeling input and results files submitted and
used for the application by Summit. Agency staff validated the inputs and parameters in the
submitted model via CMG software. Field and analytical data of your request are available through
the agency website in log and well files.
 
• All the input files, field and analytical data, and the model geochemical database used to evaluate
the CO2 effects on the upper and lower confining layers, including but not limited to all inputs and
data files used to run the United States Geological Survey’s USGS's PHREEQC model.
 
Results received from applicant is in the related case files and available on the agency website. The
agency did not receive software files for PHREEQC model. Model and geochemical database
documentation can be obtained from the USGS.gov PHREEQC webpage.
 
• All the input files, field and analytical data , and the model geochemical database used to run
Computer Modelling Group Ltd.’s GEM model and software or any similar model or software used for
the same purposes.
 
The agency did not receive Geochem GEM model files. Results of Geochem modeling are
summarized in the application packet, available in the case file. The geochemical equations used in
the model are internal to the CMG GEM software.
 
• Geophysical Logs that penetrate injection and confining zones, seismic survey data and core
sample measurements, all measurements and data for acoustic impedance, total porosity, effective
porosity, permeability, and facies.
 
Geophysical logs data are available via Premium Subscription on the agency Scout Ticket. Well files
contain the core analysis and are also available on agency website via Premium Subscription.
Related wells that penetrate the area of review are identified in section 4 of each application
package. Seismic survey results are not provided to the agency, they are owned by the company
conducting the survey.
 
• All the input files, field and analytical data, and the model, including but not limited to all inputs and
data files used to run SLB’s Petrel model in any manner related to Summit’s applications.



 
The agency does not receive Petrel model files other than exports from the CMG files previously
provided on 9-21-2023 open records request.
 
• All 3D numerical reservoir simulation model data decks, output files and graphing files of the
Storage Reservoir in original electronic format. Without limiting the foregoing, such files may
commonly be stored in Slumberger Eclipse or Petrel format, CMG (Canadian Modeling Group) Imex
format, or other similar format.
 
The CMG files, previously provided on 9-21-2023, are the modeling files still being used for the
applications. There are no updates to them.
 
 
Michael Ziesch
EGIS Staff Officer
 
701.328.8029 (o)   •   mdziesch@nd.gov   •   www.dmr.nd.gov
 

 
701.328-8020   •   oilandgasinfo@nd.gov   •   600 E Boulevard Ave, Dept. 474   •   Bismarck, ND  58505
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August 24, 2023 
 
Via Email Only 
 
 
North Dakota Industrial Commission 
Department of Mineral Resources 
Oil & Gas Division 
600 E. Blvd. Ave. Dept. 405 
Bismarck, ND 58505-0840 
oilandgasinfo@nd.gov 
 

Re: Records Request -- Applications for Permits  
 
I am writing to request a copy of records from your office, pursuant to N.D.C.C. § 44-04-18. 
Summit Carbon Solutions, LLC submitted three applications for carbon dioxide storage facility 
permits on June 9th, 2023. I am writing to request all correspondence and other documents related 
to the applications, as well as all correspondence generally with Summit Carbon Solutions or its 
affiliates, authorized agents and representatives, from June 21st, 2023 to August 24th, 2023. 
 
To the maximum extent possible, I request that you provide all records to me in electronic format 
by emailing them to my paralegal Steven Price at steven@braatenlawfirm.com. If it is necessary 
to mail responsive records, they may be sent to me at the address below.You have my pre-
authorization to bill up to $300.00 to fulfill this records request. If you have any questions about 
anything in this letter, do not hesitate to contact me. 
 
Sincerely, 
 
 
Derrick Braaten 
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September 7, 2023 
 
Via Email Only 
 
 
North Dakota Industrial Commission 
Department of Mineral Resources 
Oil & Gas Division 
600 E. Blvd. Ave. Dept. 405 
Bismarck, ND 58505-0840 
oilandgasinfo@nd.gov 
 
Re: Records Request -- Applications for Permits  
 
I am writing to request a copy of records from your office pursuant to N.D.C.C. § 44-04-18. 
Summit Carbon Storage #1, LLC was recently granted a permit for the TB LEINGANG 2, SE NE 
18-141N-87W, Oliver Co., API – 33-065-00027, well file #40178. I am writing to request all 
correspondence and other documents related to all permit applications submitted by Summit 
Carbon Storage #1, LLC, or its affiliates, authorized agents, and representatives, from January 1, 
2023 to September 6, 2023. 
 
To the maximum extent possible, I request that you provide all records to me in electronic format 
by emailing them to my paralegal Steven Price at steven@braatenlawfirm.com. If it is necessary 
to mail responsive records, they may be sent to me at the address below. You have my pre-
authorization to bill up to $300.00 to fulfill this records request. If you have any questions about 
anything in this letter, do not hesitate to contact me. 
 
Sincerely, 
 
 
Derrick Braaten 
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June 17, 2024 
 
Via Email Only 
 
Energy & Environmental Research Center (EERC) 
15 North 23rd Street 
Grand Forks, North Dakota 58202 
eercinfo@undeerc.org 
 

Re: Records Request  
 
I am writing to request a copy of records from your office, pursuant to N.D.C.C. § 44-04-18.  
Please provide the following data electronic files in the possession of the EERC which are related 
to the applications and requests for relief in NDIC Case Nos. 30869-30880 and which were filed 
by Summit Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC, and Summit Carbon 
Storage #3, LLC and/or the following entities: Summit Carbon Solutions, SCS Carbon Transport 
LLC, SCS Permanent Carbon Storage, LLC: 
 

• All the input files and/or data decks, field and analytical data, and the model geochemical 
database used to evaluate the CO2 effects on the upper and lower confining layers, 
including but not limited to all inputs and data files used to run the United States Geological 
Survey’s USGS's PHREEQC model. 

• All the input files and or data decks, field and analytical data , and the model geochemical 
database used to run Computer Modelling Group Ltd.’s GEM model and software or any 
similar model or software used for the same purposes. 

• Geophysical Logs that penetrate injection and confining zones, all seismic survey data and 
any seismic data whatsoever, core sample measurements, all measurements and data for 
acoustic impedance, total porosity, effective porosity, permeability, and facies.  

• All the input files, field and analytical data, and the model, including but not limited to all 
inputs and data files used to run SLB’s Petrel model in any manner related to Summit’s 
applications. 

• All 3D numerical reservoir simulation model data decks, output files and graphing files of 
the Storage Reservoir in original electronic format. Without limiting the foregoing, such 
files may commonly be stored in Slumberger Eclipse or Petrel format, CMG (Canadian 
Modeling Group) Imex format, or other similar format. 

 
To the maximum extent possible, I request that you provide all records to me in electronic format 
by emailing them to my paralegal Desirae Zaste at desirae@braatenlawfirm.com. If you wish for 



 
 
Energy & Environmental Research Center 
June 17, 2024 
 
Page 2 of 2 

 

 

us to provide an external hard drive for the records, please let us know and one will be sent. If it is 
necessary to mail responsive records, they may be sent to me at the address below. 
 
You have my pre-authorization to bill up to $300.00 to fulfill this records request.  If you have any 
questions about anything in this letter, do not hesitate to contact me.  Thank you for your assistance. 
 
Sincerely, 
 

 
 
Derrick Braaten 

DB/dnz 
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NORTH DAKOTA

OIL AND GAS DIVISION

In re application of Summit : Case No(s). 30869 
Carbon Storage #1, LLC requesting :    30870
consideration for the geologic :    30871 
storage of carbon dioxide in the :    30872
Broom Creek Formation from the :    30873 
Midwest Carbon Express Pipeline in:    30874
the storage facility located in :    30875 
Sections 31, 32, 33, and 34, :    30876
Township 142 North, Range 87 West,:    30877 
Sections 1, 11, 12, 13, 14, 15, :    30878
22, 23, 24, 25, 26, 35, and 36, :    30879 
Township 141 North, Range 88 West,:    30880
Sections 2, 3, 4, 5, 6, 7, 8, 9, : 
10, 11, 14, 15, 16, 17, 18, 19, :
20, 21, 22, 23, 25, 26, 27, 28, : 
29, 30, 31, 32, 33, 34, and 35, : 
Township 141 North, Range 87 West,: 
Sections 1, 2, 3, and 12, Township:
140 North, Range 88 West and : 
Sections 4, 5, 6, and 7, Township : 
140 North, Range 87 West, Mercer, : 
Morton, and Oliver Counties, ND. : 

In re application of Summit :
Carbon Storage #1, LLC to : 
consider the amalgamation of the : 
storage reservoir pore space, in : 
which the Commission may require : 
that the pore space owned by : 
nonconsenting owners be included : 
in the geologic storage, as : 
required to operate the Summit : 
Carbon Storage #1, LLC storage : 
facility located in Sections 31, : 
32, 33, and 34, Township 142 : 
North, Range 87 West, Sections 1, : 
11, 12, 13, 14, 15, 22, 23, 24, : 
25, 26, 35, and 36, Township 141 : 
North, Range 88 West, Sections 2, : 
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, : 
15, 16, 17, 18, 19, 20, 21, 22, : 
23, 25, 26, 27, 28, 29, 30, 31, : 



32, 33, 34, and 35, Township 141 : 
North, Range 87 West, Sections 1, : 
2, 3, and 12, Township 140 North, : 
Range 88 West and Sections 4, 5, : 
6, and 7, Township 140 North, :
Range 87 West, Mercer, Morton, :  
and Oliver Counties, ND, in the : 
Broom Creek Formation. : 

In re application of Summit : 
Carbon Storage #1, LLC for an : 
order of the Commission : 
determining the amount of : 
financial responsibility for the : 
geologic storage of carbon dioxide: 
from the Midwest Carbon Express : 
Pipeline in the storage facility : 
located in Sections 31, 32, 33, : 
and 34, Township 142 North, Range : 
87 West, Sections 1, 11, 12, 13, : 
14, 15, 22, 23, 24, 25, 26, 35, : 
and 36, Township 141 North, Range : 
88 West, Sections 2, 3, 4, 5, 6, : 
7, 8, 9, 10, 11, 14, 15, 16, 17, : 
18, 19, 20, 21, 22, 23, 25, 26, : 
27, 28, 29, 30, 31, 32, 33, 34, : 
and 35, Township 141 North, Range : 
87 West, Sections 1, 2, 3, and 12,: 
Township 140 North, Range 88 West : 
and Sections 4, 5, 6, and 7, : 
Township 140 North, Range 87 West,: 
Mercer, Morton, and Oliver : 
Counties, ND, in the Broom Creek : 
Formation. : 

In re motion to consider : 
establishing the field and pool : 
limits for lands located in : 
Sections 31, 32, 33, and 34, : 
Township 142 North, Range 87 West,: 
Sections 1, 11, 12, 13, 14, 15, : 
22, 23, 24, 25, 26, 35, and 36, : 
Township 141 North, Range 88 West,: 
Sections 2, 3, 4, 5, 6, 7, 8, 9, : 
10, 11, 14, 15, 16, 17, 18, 19, : 
20, 21, 22, 23, 25, 26, 27, 28, : 
29, 30, 31, 32, 33, 34, and 35, : 



Township 141 North, Range 87 West,: 
Sections 1, 2, 3, and 12, Township: 
140 North, Range 88 West and : 
Sections 4, 5, 6, and 7, Township : 
140 North, Range 87 West, Mercer, : 
Morton, and Oliver Counties, ND, : 
subject to the application of : 
Summit Carbon Storage #1, LLC for : 
the geologic storage of carbon : 
dioxide in the Broom Creek : 
Formation, and enact such special :
field rules as may be necessary. : 

In re application of Summit : 
Carbon Storage #2, LLC requesting : 
consideration for the geologic : 
storage of carbon dioxide in the : 
Broom Creek Formation from the : 
Midwest Carbon Express Pipeline : 
in the storage facility located in:  
Sections 27, 28, 29, 32, 33, 34, : 
and 35, Township 143 North, Range : 
88 West, Sections 1, 2, 3, 4, 5, : 
6, 7, 8, 9, 10, 11, 12, 13, 14, : 
15, 16, 17, 18, 19, 20, 21, 22, : 
23, 24, 25, 26, 27, 28, 29, 30, : 
32, 33, 34, 35, and 36, Township : 
142 North, Range 88 West, Sections:  
5, 6, 7, 8, 17, 18, 19, 20, 29, : 
30, and 31, Township 142 North, : 
Range 87 West, and Sections 1, 2, : 
and 3, Township 141 North, Range : 
88 West, Mercer and Oliver : 
Counties, ND. : 

In re application of Summit : 
Carbon Storage #2, LLC to : 
consider the amalgamation of the : 
storage reservoir pore space, in : 
which the Commission may require : 
that the pore space owned by : 
nonconsenting owners be included : 
in the geologic storage, as : 
required to operate the Summit : 
Carbon Storage #2, LLC storage : 
facility located in Sections 27, : 
28, 29, 32, 33, 34, and 35, : 



Township 143 North, Range 88 West,: 
Sections 1, 2, 3, 4, 5, 6, 7, 8, : 
9, 10, 11, 12, 13, 14, 15, 16, 17,: 
18, 19, 20, 21, 22, 23, 24, 25, : 
26, 27, 28, 29, 30, 32, 33, 34, : 
35, and 36, Township 142 North, : 
Range 88 West, Sections 5, 6, 7, :
8, 17, 18, 19, 20, 29, 30, 31, :
Township 142 North, Range 87 : 
West, and Sections 1, 2, and 3, :
Township 141 North, Range 88 : 
West, Mercer and Oliver Counties, : 
ND in the Broom Creek Formation. :

In re application of Summit : 
Carbon Storage #2, LLC to : 
consider the application of Summit:  
Carbon Storage #2, LLC for an : 
order of the Commission : 
determining the amount of : 
financial responsibility for the : 
geologic storage of carbon dioxide:  
from the Midwest Carbon Express : 
Pipeline in the storage facility : 
located in Sections 27, 28, 29, : 
32, 33, 34, and 35, Township 143 : 
North, Range 88 West, Sections 1, : 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, : 
12, 13, 14, 15, 16, 17, 18, 19, : 
20, 21, 22, 23, 24, 25, 26, 27, : 
28, 29, 30, 32, 33, 34, 35, and : 
36, Township 142 North, Range 88 : 
West, Sections 5, 6, 7, 8, 17, 18,: 
19, 20, 29, 30, and 31, Township : 
142 North, Range 87 West, and : 
Sections 1, 2, and 3, Township 141:  
North, Range 88 West, Mercer and : 
Oliver Counties, ND, in the Broom : 
Creek Formation. : 

In re motion of the Commission to : 
consider establishing the field : 
and pool limits for lands located : 
in Sections 27, 28, 29, 32, 33, : 
34, and 35, Township 143 North, : 
Range 88 West, Sections 1, 2, 3, : 
4, 5, 6, 7, 8, 9, 10, 11, 12, 13, : 



14, 15, 16, 17, 18, 19, 20, 21, : 
22, 23, 24, 25, 26, 27, 28, 29, : 
30, 32, 33, 34, 35, and 36, : 
Township 142 North, Range 88 West,: 
Sections 5, 6, 7, 8, 17, 18, 19, : 
20, 29, 30, and 31, Township 142 : 
North, Range 87 West, and Sections:  
1, 2, and 3, Township 141 North, : 
Range 88 West, Mercer and Oliver : 
Counties, ND, subject to the : 
application of Summit Carbon : 
Storage #2, LLC for the geologic : 
storage of carbon dioxide in the : 
Broom Creek Formation, and enact : 
such special field rules as may : 
be necessary. :

In re application of Summit : 
Carbon Storage #3, LLC requesting : 
consideration for the geologic : 
storage of carbon dioxide in the : 
Broom Creek Formation from the : 
Midwest Carbon Express Pipeline in:  
the storage facility located in : 
Section 36, Township 143 North, : 
Range 87 West, Sections 19, 20, : 
21, 28, 29, 30, 31, 32, 33, 34, : 
35, and 36, Township 143 North, : 
Range 86 West, Sections 1, 2, 11, :
12, 13, 14, and 24, Township 142 :
North, Range 87 West, Sections 1, : 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, :
12, 13, 14, 15, 16, 17, 18, 19, :
20, 21, 22, 23, 24, 25, 26, 27, :
28, 29, 30, 32, 33, 34, and 35, :
Township 142 North, Range 86 : 
West, and Sections 6, 7, 17, 18, :
19, and 20, Township 142 North, :
Range 85 West, Oliver County, ND. :
 
In re application of Summit : 
Carbon Storage #3, LLC to consider:  
the amalgamation of the storage : 
reservoir space, in which the : 
Commission may require that the : 
pore space owned by nonconsenting : 
owners be included in the geologic:  



storage, as required to operate : 
the Summit Carbon Storage #3, LLC : 
storage facility located in : 
Section 36, Township 143 North, : 
Range 87 West, Sections 19, 20, : 
21, 28, 29, 30, 31, 32, 33, 34, : 
35, and 36, Township 143 North, : 
Range 86 West, Sections 1, 2, 11, : 
12, 13, 14, and 24, Township 142 : 
North, Range 87 West, Sections 1, : 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, : 
12, 13, 14, 15, 16, 17, 18, 19, : 
20, 21, 22, 23, 24, 25, 26, 27, : 
28, 29, 30, 32, 33, 34, and 35, : 
Township 142 North, Range 86 West,: 
and Sections 6, 7, 17, 18, 19, and:  
20, Township 142 North, Range 85 : 
West, Oliver County, ND, in the : 
Broom Creek Formation. :

In re application of Summit : 
Carbon Storage #3, LLC for an : 
order of the Commission : 
determining the amount of : 
financial responsibility for the : 
geologic storage of carbon dioxide:  
from the Midwest Carbon Express : 
Pipeline in the storage facility : 
located in Section 36, Township : 
143 North, Range 87 West, Sections:  
19, 20, 21, 28, 29, 30, 31, 32, : 
33, 34, 35, and 36, Township 143 : 
North, Range 86 West, Sections 1, : 
2, 11, 12, 13, 14, and 24, : 
Township 142 North, Range 87 West,: 
Sections 1, 2, 3, 4, 5, 6, 7, 8, : 
9, 10, 11, 12, 13, 14, 15, 16, 17,: 
18, 19, 20, 21, 22, 23, 24, 25, : 
26, 27, 28, 29, 30, 32, 33, 34, : 
and 35, Township 142 North, Range : 
86 West, and Sections 6, 7, 17, : 
18, 19, and 20, Township 142 : 
North, Range 85 West, Oliver : 
County, ND, in the Broom Creek : 
Formation. : 



In re motion of the Commission to : 
consider establishing the field : 
and pool limits for lands located : 
in Section 36, Township 143 North,: 
Range 87 West, Sections 19, 20, : 
21, 28, 29, 30, 31, 32, 33, 34, : 
35, and 36, Township 143 North, : 
Range 86 West, Sections 1, 2, 11, : 
12, 13, 14, and 24, Township 142 : 
North, Range 87 West, Sections 1, : 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, : 
12, 13, 14, 15, 16, 17, 18, 19, : 
20, 21, 22, 23, 24, 25, 26, 27, : 
28, 29, 30, 32, 33, 34, and 35, : 
Township 142 North, Range 86 West,: 
and Sections 6, 7, 17, 18, 19, and:  
20, Township 142 North, Range 85 : 
West, Oliver County, ND, subject : 
to the application of Summit : 
Carbon Storage #3, LLC for the : 
geologic storage of carbon dioxide:  
in the Broom Creek Formation, and : 
enact such special field rules as : 
may be necessary. : 
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from the package? 

A. They're governed by a specific license 

agreement, so I don't have those terms available 

now.  But there are potential ways that someone 

else could purchase those digitized logs for those 

specific wells. 

Q. And if they had a license, you could give 

your copy to them? 

A. Again, I'm not sure the specific license 

terms for the logs in question. 

Q. Are you aware of the GEM model having a 

single file called -- with a file extension .DAT 

that you can use to run a model on the program? 

A. Correct. 

Q. Do you have one of those .DAT files that 

would allow us to run the model you ran in that 

program? 

A. For the CO2 simulations or the geochemical 

simulations?  

Q. CO2 simulation.  

A. Yes, I believe that was provided to the 

Commission already. 

Q. And that could just be taken and loaded 

into the GEM program to run the model that you ran? 

A. That's my understanding, yes. 
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NORTH DAKOTA

OIL AND GAS DIVISION

In re application of Summit : Case No(s). 30869 
Carbon Storage #1, LLC requesting :    30870
consideration for the geologic :    30871 
storage of carbon dioxide in the :    30872
Broom Creek Formation from the :    30873 
Midwest Carbon Express Pipeline in:    30874
the storage facility located in :    30875 
Sections 31, 32, 33, and 34, :    30876
Township 142 North, Range 87 West,:    30877 
Sections 1, 11, 12, 13, 14, 15, :    30878
22, 23, 24, 25, 26, 35, and 36, :    30879 
Township 141 North, Range 88 West,:    30880
Sections 2, 3, 4, 5, 6, 7, 8, 9, : 
10, 11, 14, 15, 16, 17, 18, 19, :
20, 21, 22, 23, 25, 26, 27, 28, : 
29, 30, 31, 32, 33, 34, and 35, : 
Township 141 North, Range 87 West,: 
Sections 1, 2, 3, and 12, Township:
140 North, Range 88 West and : 
Sections 4, 5, 6, and 7, Township : 
140 North, Range 87 West, Mercer, : 
Morton, and Oliver Counties, ND. : 

In re application of Summit :
Carbon Storage #1, LLC to : 
consider the amalgamation of the : 
storage reservoir pore space, in : 
which the Commission may require : 
that the pore space owned by : 
nonconsenting owners be included : 
in the geologic storage, as : 
required to operate the Summit : 
Carbon Storage #1, LLC storage : 
facility located in Sections 31, : 
32, 33, and 34, Township 142 : 
North, Range 87 West, Sections 1, : 
11, 12, 13, 14, 15, 22, 23, 24, : 
25, 26, 35, and 36, Township 141 : 
North, Range 88 West, Sections 2, : 
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, : 
15, 16, 17, 18, 19, 20, 21, 22, : 
23, 25, 26, 27, 28, 29, 30, 31, : 



32, 33, 34, and 35, Township 141 : 
North, Range 87 West, Sections 1, : 
2, 3, and 12, Township 140 North, : 
Range 88 West and Sections 4, 5, : 
6, and 7, Township 140 North, :
Range 87 West, Mercer, Morton, :  
and Oliver Counties, ND, in the : 
Broom Creek Formation. : 

In re application of Summit : 
Carbon Storage #1, LLC for an : 
order of the Commission : 
determining the amount of : 
financial responsibility for the : 
geologic storage of carbon dioxide: 
from the Midwest Carbon Express : 
Pipeline in the storage facility : 
located in Sections 31, 32, 33, : 
and 34, Township 142 North, Range : 
87 West, Sections 1, 11, 12, 13, : 
14, 15, 22, 23, 24, 25, 26, 35, : 
and 36, Township 141 North, Range : 
88 West, Sections 2, 3, 4, 5, 6, : 
7, 8, 9, 10, 11, 14, 15, 16, 17, : 
18, 19, 20, 21, 22, 23, 25, 26, : 
27, 28, 29, 30, 31, 32, 33, 34, : 
and 35, Township 141 North, Range : 
87 West, Sections 1, 2, 3, and 12,: 
Township 140 North, Range 88 West : 
and Sections 4, 5, 6, and 7, : 
Township 140 North, Range 87 West,: 
Mercer, Morton, and Oliver : 
Counties, ND, in the Broom Creek : 
Formation. : 

In re motion to consider : 
establishing the field and pool : 
limits for lands located in : 
Sections 31, 32, 33, and 34, : 
Township 142 North, Range 87 West,: 
Sections 1, 11, 12, 13, 14, 15, : 
22, 23, 24, 25, 26, 35, and 36, : 
Township 141 North, Range 88 West,: 
Sections 2, 3, 4, 5, 6, 7, 8, 9, : 
10, 11, 14, 15, 16, 17, 18, 19, : 
20, 21, 22, 23, 25, 26, 27, 28, : 
29, 30, 31, 32, 33, 34, and 35, : 



Township 141 North, Range 87 West,: 
Sections 1, 2, 3, and 12, Township: 
140 North, Range 88 West and : 
Sections 4, 5, 6, and 7, Township : 
140 North, Range 87 West, Mercer, : 
Morton, and Oliver Counties, ND, : 
subject to the application of : 
Summit Carbon Storage #1, LLC for : 
the geologic storage of carbon : 
dioxide in the Broom Creek : 
Formation, and enact such special :
field rules as may be necessary. :  

In re application of Summit : 
Carbon Storage #2, LLC requesting : 
consideration for the geologic : 
storage of carbon dioxide in the : 
Broom Creek Formation from the : 
Midwest Carbon Express Pipeline : 
in the storage facility located in:  
Sections 27, 28, 29, 32, 33, 34, : 
and 35, Township 143 North, Range : 
88 West, Sections 1, 2, 3, 4, 5, : 
6, 7, 8, 9, 10, 11, 12, 13, 14, : 
15, 16, 17, 18, 19, 20, 21, 22, : 
23, 24, 25, 26, 27, 28, 29, 30, : 
32, 33, 34, 35, and 36, Township : 
142 North, Range 88 West, Sections:  
5, 6, 7, 8, 17, 18, 19, 20, 29, : 
30, and 31, Township 142 North, : 
Range 87 West, and Sections 1, 2, : 
and 3, Township 141 North, Range : 
88 West, Mercer and Oliver : 
Counties, ND. : 

In re application of Summit : 
Carbon Storage #2, LLC to : 
consider the amalgamation of the : 
storage reservoir pore space, in : 
which the Commission may require : 
that the pore space owned by : 
nonconsenting owners be included : 
in the geologic storage, as : 
required to operate the Summit : 
Carbon Storage #2, LLC storage : 
facility located in Sections 27, : 
28, 29, 32, 33, 34, and 35, : 



Township 143 North, Range 88 West,: 
Sections 1, 2, 3, 4, 5, 6, 7, 8, : 
9, 10, 11, 12, 13, 14, 15, 16, 17,: 
18, 19, 20, 21, 22, 23, 24, 25, : 
26, 27, 28, 29, 30, 32, 33, 34, : 
35, and 36, Township 142 North, : 
Range 88 West, Sections 5, 6, 7, : 
8, 17, 18, 19, 20, 29, 30, 31, : 
Township 142 North, Range 87 : 
West, and Sections 1, 2, and 3, : 
Township 141 North, Range 88 : 
West, Mercer and Oliver Counties, : 
ND in the Broom Creek Formation. :

In re application of Summit : 
Carbon Storage #2, LLC to : 
consider the application of Summit:  
Carbon Storage #2, LLC for an : 
order of the Commission : 
determining the amount of : 
financial responsibility for the : 
geologic storage of carbon dioxide:  
from the Midwest Carbon Express : 
Pipeline in the storage facility : 
located in Sections 27, 28, 29, : 
32, 33, 34, and 35, Township 143 : 
North, Range 88 West, Sections 1, : 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, : 
12, 13, 14, 15, 16, 17, 18, 19, : 
20, 21, 22, 23, 24, 25, 26, 27, : 
28, 29, 30, 32, 33, 34, 35, and : 
36, Township 142 North, Range 88 : 
West, Sections 5, 6, 7, 8, 17, 18,: 
19, 20, 29, 30, and 31, Township : 
142 North, Range 87 West, and : 
Sections 1, 2, and 3, Township 141:  
North, Range 88 West, Mercer and : 
Oliver Counties, ND, in the Broom : 
Creek Formation. : 

In re motion of the Commission to : 
consider establishing the field : 
and pool limits for lands located : 
in Sections 27, 28, 29, 32, 33, : 
34, and 35, Township 143 North, : 
Range 88 West, Sections 1, 2, 3, : 
4, 5, 6, 7, 8, 9, 10, 11, 12, 13, : 



14, 15, 16, 17, 18, 19, 20, 21, : 
22, 23, 24, 25, 26, 27, 28, 29, : 
30, 32, 33, 34, 35, and 36, : 
Township 142 North, Range 88 West,: 
Sections 5, 6, 7, 8, 17, 18, 19, : 
20, 29, 30, and 31, Township 142 : 
North, Range 87 West, and Sections:  
1, 2, and 3, Township 141 North, : 
Range 88 West, Mercer and Oliver : 
Counties, ND, subject to the : 
application of Summit Carbon : 
Storage #2, LLC for the geologic : 
storage of carbon dioxide in the : 
Broom Creek Formation, and enact : 
such special field rules as may : 
be necessary. :

In re application of Summit : 
Carbon Storage #3, LLC requesting : 
consideration for the geologic : 
storage of carbon dioxide in the : 
Broom Creek Formation from the : 
Midwest Carbon Express Pipeline in:  
the storage facility located in : 
Section 36, Township 143 North, : 
Range 87 West, Sections 19, 20, : 
21, 28, 29, 30, 31, 32, 33, 34, : 
35, and 36, Township 143 North, : 
Range 86 West, Sections 1, 2, 11, :
12, 13, 14, and 24, Township 142 :
North, Range 87 West, Sections 1, :
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, :
12, 13, 14, 15, 16, 17, 18, 19, :
20, 21, 22, 23, 24, 25, 26, 27, :
28, 29, 30, 32, 33, 34, and 35, :
Township 142 North, Range 86 :
West, and Sections 6, 7, 17, 18, :
19, and 20, Township 142 North, :
Range 85 West, Oliver County, ND. :
 
In re application of Summit : 
Carbon Storage #3, LLC to consider:  
the amalgamation of the storage : 
reservoir space, in which the : 
Commission may require that the : 
pore space owned by nonconsenting : 
owners be included in the geologic:  



storage, as required to operate : 
the Summit Carbon Storage #3, LLC : 
storage facility located in : 
Section 36, Township 143 North, : 
Range 87 West, Sections 19, 20, : 
21, 28, 29, 30, 31, 32, 33, 34, : 
35, and 36, Township 143 North, : 
Range 86 West, Sections 1, 2, 11, : 
12, 13, 14, and 24, Township 142 : 
North, Range 87 West, Sections 1, : 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, : 
12, 13, 14, 15, 16, 17, 18, 19, : 
20, 21, 22, 23, 24, 25, 26, 27, : 
28, 29, 30, 32, 33, 34, and 35, : 
Township 142 North, Range 86 West,: 
and Sections 6, 7, 17, 18, 19, and:  
20, Township 142 North, Range 85 : 
West, Oliver County, ND, in the : 
Broom Creek Formation. :

In re application of Summit : 
Carbon Storage #3, LLC for an : 
order of the Commission : 
determining the amount of : 
financial responsibility for the : 
geologic storage of carbon dioxide:  
from the Midwest Carbon Express : 
Pipeline in the storage facility : 
located in Section 36, Township : 
143 North, Range 87 West, Sections:  
19, 20, 21, 28, 29, 30, 31, 32, : 
33, 34, 35, and 36, Township 143 : 
North, Range 86 West, Sections 1, : 
2, 11, 12, 13, 14, and 24, : 
Township 142 North, Range 87 West,: 
Sections 1, 2, 3, 4, 5, 6, 7, 8, : 
9, 10, 11, 12, 13, 14, 15, 16, 17,: 
18, 19, 20, 21, 22, 23, 24, 25, : 
26, 27, 28, 29, 30, 32, 33, 34, : 
and 35, Township 142 North, Range : 
86 West, and Sections 6, 7, 17, : 
18, 19, and 20, Township 142 : 
North, Range 85 West, Oliver : 
County, ND, in the Broom Creek : 
Formation. : 



In re motion of the Commission to : 
consider establishing the field : 
and pool limits for lands located : 
in Section 36, Township 143 North,: 
Range 87 West, Sections 19, 20, : 
21, 28, 29, 30, 31, 32, 33, 34, : 
35, and 36, Township 143 North, : 
Range 86 West, Sections 1, 2, 11, : 
12, 13, 14, and 24, Township 142 : 
North, Range 87 West, Sections 1, : 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, : 
12, 13, 14, 15, 16, 17, 18, 19, : 
20, 21, 22, 23, 24, 25, 26, 27, : 
28, 29, 30, 32, 33, 34, and 35, : 
Township 142 North, Range 86 West,: 
and Sections 6, 7, 17, 18, 19, and:  
20, Township 142 North, Range 85 : 
West, Oliver County, ND, subject : 
to the application of Summit : 
Carbon Storage #3, LLC for the : 
geologic storage of carbon dioxide:  
in the Broom Creek Formation, and : 
enact such special field rules as : 
may be necessary. : 
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project. 

Q. Did Summit compensate for the cost of the 

subscriptions for the programs on a commercial 

basis? 

A. The EERC procured commercial licenses and 

the costs of those commercial licenses were billed 

to Summit.  Yes. 

Q. Okay.  Were they temporary subscriptions? 

A. Yes.  So the licenses have a time period 

associated with them.  Commonly, we procure 

licenses on the order of a month, two-month, 

three-month licenses, depending on the duration of 

the time period in the project we need the license 

to perform the scope. 

Q. So I want to go back to my prior question.  

Other than the input model for the PHREEQC model -- 

sorry.  Let me start over.  

Other than the input file for the PHREEQC 

model, is there anything listed in these bullet 

points that was not provided by EERC to the 

Industrial Commission? 

A. Yes.  As I mentioned, the only input data 

that was provided can be found in your last bullet 

point in terms of what I would call the 

simulation -- or the numerical reservoir simulation 
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model data decks and the output files.  Those were 

the two pieces of data which I am saying is the  

.DAT file and the .SR3 file.  Those are the only 

two data sets from this list that were provided. 

Q. So if you look at the third bullet point, 

is there anything there that was provided to the 

Industrial Commission? 

A. Yes.  Thank you for correcting me.  So all 

core analysis data was provided to the Industrial 

Commission as well as the North Dakota Geological 

Survey through submission to the North Dakota core 

library staff.  And as required, all well log data, 

formation testing, fluid analysis was provided 

as -- as part of completions reports for the three 

stratigraphic test wells that were drilled.  So 

those were technically provided. 

Q. When you look through these bullet points 

on this letter, do you have an understanding of 

what is being referenced in all of these?  Is there 

anything you don't understand what is being 

referenced? 

A. No.  I understand. 

Q. If I asked you to go back to EERC today 

and sit down and pull together an external hard 

drive and put this data on that external hard drive 
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NORTH DAKOTA INDUSTRIAL COMMISSION 

OIL AND GAS DIVISION 

 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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INTERVENOR LANDOWNERS’ REPLY TO PETITION FOR RECONSIDERATION 

OF DENIAL OF MOTION TO CONTINUE HEARING 
 
 

[¶1] Intervenor Landowners submits their reply to Summit Carbon Storage #1, LLC, Summit 

Carbon Storage #2, LLC and Summit Carbon Storage #3, LLC’s (“Summit”) response to the 

petition for reconsideration of the Commission’s denial of Landowners’ motion to continue the 

hearing.  

I. Summit is incorrect when it states the NDIC provided the documentation to 

Intervenor Landowners. 

[¶2] Summit indicates throughout its entire brief allegations that the Intervenor Landowners 

were in possession of the data and files. One statement made by Summit states, “By virtue of the 

Commission’s September 21, 2023 response to Mr. Braaten’s initial open records request in or 

around September of 2023, Landowner Intervenors have been in possession of most, if not all of 

the information they sought through their Discovery Requests to Summit… (Summit Brief ¶18).  

This is false. The North Dakota Industrial Commission provided a response however its response 

did not provide any data and files and referenced a response to a September 21, 2023 open records 

request. See Exhibit A, attached to the Decl. of Derrick Braaten and excerpt of email below dated 

May 21, 2024 from Michael Ziesch, EGIS Staff Officer for the North Dakota Mineral Resources: 

Regarding the open records request received on 5-15-2024 for 
Summit Carbon Storage facilities. Please see responses in red below 
each of the submitted topics. 
The agency has previously provided (9-21-2023) all modeling input 
and results files submitted and used for the application by Summit. 
Agency staff validated the inputs and parameters in the submitted 
model via CMG software. Field and analytical data of your request are 
available through the agency website in log and well files.  
• All the input files, field and analytical data, and the model 
geochemical database used to evaluate the CO2 effects on the upper 
and lower confining layers, including but not limited to all inputs and 
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data files used to run the United States Geological Survey’s USGS's 
PHREEQC model.  
Results received from applicant is in the related case files and 
available on the agency website. The agency did not receive software 
files for PHREEQC model. Model and geochemical database 
documentation can be obtained from the USGS.gov PHREEQC 
webpage.  
• All the input files, field and analytical data , and the model 
geochemical database used to run Computer Modelling Group Ltd.’s 
GEM model and software or any similar model or software used for 
the same purposes.  
The agency did not receive Geochem GEM model files. Results of 
Geochem modeling are summarized in the application packet, 
available in the case file. The geochemical equations used in the 
model are internal to the CMG GEM software.  
• Geophysical Logs that penetrate injection and confining zones, 
seismic survey data and core sample measurements, all 
measurements and data for acoustic impedance, total porosity, 
effective porosity, permeability, and facies.  
Geophysical logs data are available via Premium Subscription on the 
agency Scout Ticket. Well files contain the core analysis and are also 
available on agency website via Premium Subscription. Related wells 
that penetrate the area of review are identified in section 4 of each 
application package. Seismic survey results are not provided to the 
agency, they are owned by the company conducting the survey. 
• All the input files, field and analytical data, and the model, including 
but not limited to all inputs and data files used to run SLB’s Petrel 
model in any manner related to Summit’s applications.  
The agency does not receive Petrel model files other than exports 
from the CMG files previously provided on 9-21-2023 open records 
request. 
• All 3D numerical reservoir simulation model data decks, output files 
and graphing files of the Storage Reservoir in original electronic 
format. Without limiting the foregoing, such files may commonly be 
stored in Slumberger Eclipse or Petrel format, CMG (Canadian 
Modeling Group) Imex format, or other similar format. 
The CMG files, previously provided on 9-21-2023, are the modeling 
files still being used for the applications. There are no updates to 
them.  
 

[¶3] The response to open records request dated September 21, 2023, that Mr. Ziesch is 

referencing, is attached hereto as Exhibit B to the Decl. of Derrick Braaten. In this response, it 



9 
 

states, “Ms. Zaste, our office has not received any applications under NDCC 38-25.” This is not 

the data and files Summit is alleging was given to the Intervenor Landowners. The NDIC failed to 

give any records in its possession and instead referenced a response provided on September 21, 

2023 which simply stated that no applications were received under NDCC 38-25. Id. No 

documents, data, or files were provided. Summit did not provide any documentation and neither 

did the North Dakota Industrial Commission in response to the open records request. Id. 

II. Summit refused to attend the noticed 30b6 deposition.  

[¶4] In addition to not providing any documentation to the Intervenor Landowners, Summit also 

decided to ignore the noticed 30(b)(6) deposition and refused to attend. As indicated in the 

Intervenor Landowners motion to compel, Summit was advised of the Intervenor Landowners’ 

intent to conduct discovery on May 2, 2024. Summit refused to respond until the eleventh hour to 

basically state they weren’t coming the next day. The deposition notice requested a majority, if not 

all, of the documentation requested from the NDIC in the open records request. But yet, Summit 

refused to cooperate and refused to attend the deposition. 

III. Summit failed to provide the documentation in its response to the Intervenor 

Landowners Discovery. 

[¶5] Summit chose not to provide any documentation whatsoever in its response to the 

Intervenor Landowners Discovery. Summit responded to the Intervenor Landowners Discovery 

on July 1, 2024. See Exhibit C, attached to the Decl. of Derrick Braaten. Summit did not provide 

any documentation or files that were requested in the discovery. Instead, Summit indicates 

numerous times that the information has been made available to the Landowners via an open 

records request. Id. Intervenor Landowners had not and still have not received the files they were 
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seeking from the North Dakota Industrial Commission despite their open records request. See Decl. 

of Derrick Braaten, ¶6. 

IV. Intervenor Landowners’ petition for reconsideration is timely. 

[¶6] Pursuant to Rule 54(b), “[a]n interlocutory order may be revised at any time before the 

entry of a judgment adjudicating all the claims and all the parties' rights and liabilities. N.D. R. 

Civ. P. 54(b). When a district court is convinced that it incorrectly decided a legal question in an 

interlocutory ruling, the district court may correct the decision to avoid later reversal.” Ceynar v. 

Barth, 2017 ND 286, ¶ 1, 904 N.W.2d 469. See also N.D.C.C. § 28-32-33 (applying North Dakota 

Rules of Civil Procedure in adjudicative administrative proceedings). The hearing examiner can 

reverse a ruling at any time before a final order. 

 

DATED this 18th day of July, 2024. 

BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Intervenors the 
Swenson Living Trust, Bauman, 
Gerving, Haupt, Jochim, Kraft, 
Liebelt, Maize, Metz, Rust, and 
Smith 
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NORTH DAKOTA INDUSTRIAL COMMISSION 

OIL AND GAS DIVISION 

 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 

 

  



7 
 

 

 
SUPPLEMENTAL DECLARATION OF DERRICK BRAATEN IN SUPPORT OF 

PETITION FOR RECONSIDERATION OF DENIAL OF MOTION TO CONTINUE 
HEARING 

 
 
 

1. I am an attorney for the Intervenor Landowners (“Landowners”), in the above-

captioned matter. 

2. I represent the Landowners in matters involving the applications submitted by Summit 

Carbon Storage #1, LLC, Summit Carbon Storage #2, and Summit Carbon Storage #3, 

LLC (“SCS”). 

3. Attached hereto as Exhibit A is a true and correct copy of an email sent by Michael 

Ziesch on May 21, 2024 regarding the NDIC’s response to an open records request 

received on May 15, 2024. 

4. Attached hereto as Exhibit B is a true and correct copy of an email sent by Michael 

Ziesch on September 22, 2023 regarding the NDIC’s response to an open records 

request received on September 21, 2023 as referenced by the NDIC in Exhibit A. 

5. Attached hereto as Exhibit C is a true and correct copy of Summit Carbon Storage #1, 

LLC, Summit Carbon Storage #2, LLC, and Summit Carbon Storage #3, LLC’s 

responses to Intervenor Landowners discovery requests set 1, 2, and 3. 

6. Intervenor Landowners had not and still have not received the files they were seeking 

from the North Dakota Industrial Commission despite their open records request. 
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I declare under penalty of perjury under the law of North Dakota, that the foregoing is true 

and correct. 

 

Executed this 18th day of July, 2024 in Bismarck, North Dakota. 

 

 

Derrick Braaten 



From: Ziesch, Michael D.
To: Desirae Zaste
Subject: Re: open records request from 5-15-2024
Date: Tuesday, May 21, 2024 10:26:03 AM
Attachments: image001.png

[Warning: External Sender]

Regarding the open records request received on 5-15-2024 for Summit Carbon Storage
facilities. Please see responses in red below each of the submitted topics.

The agency has previously provided (9-21-2023) all modeling input and results files submitted
and used for the application by Summit. Agency staff validated the inputs and parameters in
the submitted model via CMG software. Field and analytical data of your request are available
through the agency website in log and well files.

• All the input files, field and analytical data, and the model geochemical database used to
evaluate the CO2 effects on the upper and lower confining layers, including but not limited to
all inputs and data files used to run the United States Geological Survey’s USGS's PHREEQC
model.

Results received from applicant is in the related case files and available on the agency
website. The agency did not receive software files for PHREEQC model. Model and
geochemical database documentation can be obtained from the USGS.gov PHREEQC
webpage.

• All the input files, field and analytical data , and the model geochemical database used to
run Computer Modelling Group Ltd.’s GEM model and software or any similar model or
software used for the same purposes.

The agency did not receive Geochem GEM model files. Results of Geochem modeling are
summarized in the application packet, available in the case file. The geochemical equations
used in the model are internal to the CMG GEM software.

• Geophysical Logs that penetrate injection and confining zones, seismic survey data and core
sample measurements, all measurements and data for acoustic impedance, total porosity,
effective porosity, permeability, and facies.

Geophysical logs data are available via Premium Subscription on the agency Scout Ticket.
Well files contain the core analysis and are also available on agency website via Premium
Subscription. Related wells that penetrate the area of review are identified in section 4 of each
application package. Seismic survey results are not provided to the agency, they are owned by
the company conducting the survey.

Exhibit A to Supplemental Declaration of Derrick Braaten 
NDIC Case Nos. 30869-30880



• All the input files, field and analytical data, and the model, including but not limited to all
inputs and data files used to run SLB’s Petrel model in any manner related to Summit’s
applications.
 
The agency does not receive Petrel model files other than exports from the CMG files
previously provided on 9-21-2023 open records request.
 
• All 3D numerical reservoir simulation model data decks, output files and graphing files of the
Storage Reservoir in original electronic format. Without limiting the foregoing, such files may
commonly be stored in Slumberger Eclipse or Petrel format, CMG (Canadian Modeling Group)
Imex format, or other similar format.
 
The CMG files, previously provided on 9-21-2023, are the modeling files still being used for the
applications. There are no updates to them.
 
 
Michael Ziesch
EGIS Staff Officer
 
701.328.8029 (o)   •   mdziesch@nd.gov   •   www.dmr.nd.gov
 

 
701.328-8020   •   oilandgasinfo@nd.gov   •   600 E Boulevard Ave, Dept. 474   •   Bismarck, ND  58505

 





Fax:  701-221-5842
www.braatenlawfirm.com

 

 
 
PRIVILEGED COMMUNICATION
This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic
Communications Privacy Act, 18 U.S.C. Sections 2510-2521.  This e-mail is confidential and may contain information
that is privileged, attorney work product or exempt from disclosure under applicable law.  Recipients should not file
copies of this e-mail with publicly accessible records.  If you have received this message in error, please immediately
notify the sender by return e-mail and delete this e-mail message from your computer. Thank you for your
cooperation.
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NORTH DAKOTA INDUSTRIAL COMMISSION 

OIL AND GAS DIVISION 

 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 

 
DECLARATION OF SERVICE 

 

 
[¶1] I hereby certify that true and correct copies of the following documents: 
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• Intervenor Landowners’ Reply to Petition for Reconsideration of Denial of Motion to 

Continue Hearing;  

• Supplemental Declaration of Derrick Braaten in Support of Petition for 

Reconsideration of Denial of Motion to Continue Hearing; 

• Exhibit A – email sent by Michael Ziesch on May 21, 2024; 

• Exhibit B – email sent by Michael Ziesch on September 22, 2023;  

• Exhibit C - Summit Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC, and 

Summit Carbon Storage #3, LLC’s responses to Intervenor Landowners discovery 

requests set 1, 2, and 3; and 

• Declaration of Service. 

were, on the 18th day of July, 2024 sent via electronic mail to the following: 

 
North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Mark Bohrer 
mbohrer@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 
Tyler Gludt 
Attorney at Law 
TGludt@fredlaw.com 
 
Thomas Throne 
Attorney at Law 
tthrone@thronelaw.com 
 
Joshua Swanson 
Attorney for Intervenor Minnkota 
jswanson@vogellaw.com 
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I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 

and correct. 

 

Signed on this 18th day of July, 2024 at Bismarck, North Dakota. 

       __________________________________ 
       Desirae Zaste 
        



From: Entzi-Odden, Lyn
To: Bohrer, Mark F.; Garner, David P.; derrick@braatenlawfirm.com; Joshua A. Swanson
Cc: Forsberg, Sara L.; Knutson, Amy N.; Bender, Lawrence; Gludt, Tyler; Hughes, Bethany; Etter, Mary
Subject: Summit Carbon Solutions - NDIC Case Nos. 30869-30880
Date: Friday, July 12, 2024 2:49:39 PM
Attachments: image002.png

Summit - Response to Landowner Intervenors" Petition.pdf
Summit - Declaration.pdf
Summit - Certificate of Service.pdf

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

 
Please find attached herewith the following documents for filing with regard
to the above-captioned matters:
 

1.            Response to Landowner Intervenors’ Petition for Reconsideration
of Denial of Motion to Continue Hearing;

2.            Declaration of Lawrence Bender in Support of Summit’s Response
to Landowner Intervenors’ Petition for Reconsideration of Denial
of Motion to Continue Hearing; and

3.            Certificate of Service
 
Thank you.
 
 

Lyn Entzi-Odden
Office Administrator / Executive Legal Assistant
304 East Front Avenue | Suite 400 | Bismarck, ND 58501
Ph: 701.221.8741|lodden@fredlaw.com
Fredrikson’s Bismarck office has moved, please note our new address.
 
**This is a transmission from the law firm of Fredrikson & Byron, P.A. and may contain information which is privileged, confidential, and
protected by the attorney-client or attorney work product privileges. If you are not the addressee, note that any disclosure, copying,
distribution, or use of the contents of this message is prohibited. If you have received this transmission in error, please destroy it and notify
us immediately at our telephone number (701) 221-8700. The name and biographical data provided above are for informational purposes only
and are not intended to be a signature or other indication of an intent by the sender to authenticate the contents of this electronic message.**
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BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA


CASE NOS. 30869-30880
In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15,
16,17,18, 19,20,21,22,23,25,26,27,28,29,30,
31, 32, 33, 34, and 35, Township 141 North, Range
87 West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND


In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #1, LLC storage facility located
in Sections 31, 32, 33, and 34, Township 142
North, Range 87 West, Sections 1, 11, 12, 13, 14,
15, 22, 23, 24, 25, 26, 35, and 36, Township 141
North, Range 88 West, Sections 2,3, 4, 5, 6, 7, 8,
9, 10, 11, 14, 15, 16, 17, 18, 19,20,21,22,23,25,
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.


In re application of Summit Carbon Storage # 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,







11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20,
21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and
35, Township 141 North, Range 87 West, Sections
1, 2, 3, and 12, Township 140 North, Range 88
West and Sections 4, 5, 6, and 7, Township 140
North, Range 87 West, Mercer, Morton, and
Oliver Counties, ND, in the Broom Creek
Formation.


In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35,
and 36, Township 141 North, Range 88 West,
Sections 2,3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.


In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND


In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
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nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #2, LLC storage facility located
in Sections 27, 28, 29, 32, 33, 34, and 35, Township
143 North, Range 88 West, Sections 1,2,3, 4, 5, 6,
7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21,
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and
36, Township 142 North, Range 88 West, Sections
5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township
142 North, Range 88 West, Sections 5, 6, 7, 8, 17,
18, 19, 20, 29, 30, 31, Township 142 North, Range
87 West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.


In re application of Summit Carbon Storage # 2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2,3, 4, 5, 6, 7, 8, 9, 10,
11, 12,13,14, 15,16, 17, 18,19,20,21,22,23,24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7,8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.


In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1,
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, 35, and 36, Township 142 North, Range 88
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and
31, Township 142 North, Range 87 West, and
Sections 1, 2, and 3, Township 141 North, Range
88 West, Mercer and Oliver Counties, ND,
subject to the application of Summit Carbon
Storage #2, LLC for the geologic storage of
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carbon dioxide in the Broom Creek Formation,
and enact such special field rules as may be
necessary.


In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,
2, 11, 12, 13 14, and 24, Township 142 North,
Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1, 2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12,
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18,
19, and 20, Township 142 North, Range 85 West,
Oliver County, ND.


In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #3, LLC storage facility located
in Section 36, Township 143 North, Range 87
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34,
35, and 36, Township 143 North, Range 86 West,
Sections 1, 2,11, 12, 13, 14, and 24, Township 142
North, Range 87 West, Sections 1, 2,3, 4, 5, 6, 7,
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35,
Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.


In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the
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geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31,32,33, 34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1, 2, 3,4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.


In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31 ,32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2,3, 4, 5, 6, 7,8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.


RESPONSE TO LANDOWNER INTERVENORS' PETITION FOR
RECONSIDERATION OF DENIAL OF MOTION TO CONTINUE HEARING


[ 1] Applicants Summit Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC,


and Summit Carbon Storage #3, LLC (collectively, "Summit") submit this brief in response to the


Petition for Reconsideration of Denial of Motion to Continue Hearing ("Petition") filed with the


5







North Dakota Industrial Commission ("Commission") on July 2, 2024 by the Landowner


Intervenors.1 For the reasons explained below, the Commission should deny the Petition.


FACTS


[2] On June 9, 2023, Summit commenced this case by filing three separate initial draft


applications (collectively, the "Applications") with the Commission requesting permits for the


geologic storage of carbon dioxide. See Declaration of Jeff Skarre in Support of Summit's April


30, 2024 Response to Motion for Continuance ("Skaare Decl."), ] 4.


[ 3] On February 8, 2024, the Commission notified Summit that each ofthe applications


were complete and had been sent to the North Dakota Department of Environmental Quality for


review. Id. ] 5.


[14] On April 15, 2024, the Commission issued a notice of hearing for the above­


captioned cases to be held on June 11 and June 12, 2024 at 9:00 a.m.


[ 5] On April 25, 2024, before they were parties to this case, Landowner Intervenors


filed a motion to the continue the hearing on the above-captioned cases to a later date so that the


Landowner Intervenors had the opportunity to conduct discovery.


[1 6] On June 7, 2024, the Commission denied Landowner Intervenors' motion to


continue for two reasons. See Order Mot. Expedited Disc. and Mot. Continuance Hr'g 18. First,


Landowner Intervenors only "offered conclusory statements regarding [their] need for discovery


in support of [their] motion." Id. at5. Second, Landowner Intervenors "did not contact Summit


Landowner Intervenors are the Swenson Living Trust, Michael Bauman, Glenn and Lisa Gerving, Michael and
Bonnie Haupt, John Jochim, Kevin and Kimberly Kraft, Charmayne Liebelt, Kirk and Linda Maize and Allen
Maize, Paul and Christy Metz, Jolene M. Rust, and Gary and Cassie Smith.
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for the purpose of obtaining a stipulated agreement before seeking a continuance as required by


[N.D.A.C.] § 98-02-03-07." Id. at ,r 7.2


[,r 7] The hearing was held on June 11, 12 and 13 of 2024. See Hr'g Recording.3 At the


conclusion of the hearing, Landowner Intervenors renewed their motion to continue the hearing.


Id. at 4:06:55- 4:07:05 ("I move once again to continue this hearing until a later date."). The


Commission denied the motion once again. Id. at 4:07:27 - 4:07:28.


[,r 8] Counsel for Landowner Intervenors conducted extensive cross-examination of


Summit's witnesses at the hearing. See Hr'g Recording.


[,r 9] Landowner Intervenors were afforded the opportunity to call their own witnesses


at the hearing and did so. Id.


[,r 1 O] The expert witnesses hired by Landowner Intervenors each testified that they had


not been retained by Landowner Intervenors until approximately a month prior to the June 11, 12


and 13, 2024 hearings on the above-captioned matters. Id.


[,r 11] On May 15, 2024, counsel for Landowner Intervenors, Mr. Braaten, made an open


records request to the Commission requesting the same or similar information it sought to obtain


from Summit through discovery. See Landowner Intervenors' Exhibit LO-83 (May 15, 2024 letter


from D. Braaten).


[ii 12] The Commission's response to Mr. Braaten's open records request indicates that


the requested information was either (i) previously provided to Mr. Braaten in the Commission's


September 21, 2023 response to Mr. Braaten's initial open records request, (ii) not in the


Commission's possession, or (iii) available via the Commission's website. Declaration of


2 Section 98-02-03-07, N.D.A.C., states that "[a] party seeking a continuance shall first contact the other parties for
the purpose of obtaining a stipulated agreement."


3 The recording of the hearing in this matter can be accessed using the following hyperlink:
https://www.youtube.com/watch?v=LYaG0DKeAe0&t= 1643s.
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Lawrence Bender in Support of Summit's Response to Landowner Intervenors' Petition for


Reconsideration ofDenial ofMotion to Continue Hearing ("Bender Decl.")4.


[13] On or about September 21, 2023, the Commission responded to an open records


request made by counsel for Landowner Intervenors in or around September of 2023. Id. 15.


[14] By virtue of the Commission's September 21, 2023 response to Mr. Braaten's open


records request in or around September of 2023, Landowner Intervenors have been in possession


of most, if not all of the information sought through Mr. Braaten's May 15, 2024 open records


request since September of 2023, or, in the alternative, had access to such information via the


Commission's website. Id.7.


[] 15] On July 1, 2024, Summit timely responded to Sets 1, 2 and 3 of Landowner


Intervenors' Amended Interrogatories and Request for Production ofDocuments (the "Discovery


Requests"). Id. y 8.


[ 16] As indicated in Summit's July 1, 2024 responses to Landowner Intervenors'


Discovery Requests, most, if not all, of the information requested by said Discovery Requests was


either (i) provided in Summit's responses thereto, (ii) obtained by Landowner Intervenors during


the course of the hearings on the above-captioned cases, (iii) available to Landowner Intervenors


via an open records request to the Commission, and/or (iv) in Landowner Intervenors' possession


as a result an open records request made by Landowner Intervenors to the Commission. Id. 1 9.


[ 17] Some of Landowner Intervenors' Discovery Requests were for information which


was subject to license or other restrictions on dissemination to third parties and Summit was


prohibited from providing Landowner Intervenors with such information. Id. 1 10.


[ 18] By virtue of the Commission's September 21, 2023 response to Mr. Braaten's


initial open records request in or around September of 2023, Landowner Intervenors have been in
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possession of most, if not all of the information they sought through their Discovery Requests to


Summit in the above-captioned proceedings since September of 2023, or, in the alternative, had


access to such information via the Commission's website. Id. ,r 11. Yet, as set forth above,


Landowner Intervenors did not retain any experts in this case until approximately one month prior


to the June 2024 hearings.


[ 19] In addition to his September 2023 and May 2024 open records requests to the


Commission, Mr. Braaten made at least one more open records request to the Commission in


March of 2024. Id. 6.


[,r 20] Landowner Intervenors have now filed the Petition requesting that the Commission


reconsider its denial of their motion to continue the hearing. See Pet. Recons. Den. Mot. Continue


Hr'g. In support of their Petition, Landowner Intervenors accuse the Commission of "very openly


and explicitly stym[ying] any semblance of due process for the Landowners." Id.


[i1 21] At the time of the filing of this response, the Commission has not issued a final


order on Summit's Applications.


ARGUMENT


[,r 22] There are many reasons why the Commission should deny Landowner Intervenors'


Petition. In addition to the reasons set forth below, the Landowner Intervenors had ample


opportunity to seek the information it sought through their Discovery Requests (interrogatories,


requests for production and depositions) by making an open records request to the Commission


and through cross-examination of Summit's witnesses at the June 11-13, 2024 hearing. The


Landowner Intervenors did both, thus rendering the discovery it sought moot. Nevertheless, the


Petition should be denied for the following reasons.


9







[ii 23] First, the Commission does not have the authority to reconsider its denial of


Landowner Intervenors' original motion. The North Dakota Legislature has only granted the


Commission the authority to reconsider its "final orders." See N.D.C.C. § 28-32-40. The


Commission's previous order and ruling denying Landowner Intervenors' motions for a


continuance are "procedural orders" that "[are] not a final order." N.D.C.C. § 28-32-42(3).


Accordingly, the Commission does not have the authority to reconsider its order and ruling


denying Landowner Intervenors' motions for a continuance.


[ii 24] Second, assuming, arguendo, that the Commission's denial of the Landowner


Intervenors' motion to continue was a final order, the Landowner Intervenors' Petition is untimely.


The Administrative Agencies Practice Act (N.D.C.C. § 28-32-01, et seq.) governs the Landowner


Intervenors' Petition. Pursuant to N.D.C.C. § 28-32-40(1), a petition for reconsideration must be


filed within fifteen days after notice of the of the final order. As set forth above, notice of the first


order denying Landowner Intervenors' motion to continue was provided on June 7, 2024, and the


second ruling denying Landowner Intervenors' motion to continue was made on June 13, 2024. In


each case, more than fifteen days had passed since notice of the order and ruling were provided


and the filing of Landowner Intervenors' Petition with the Commission.


[ii 25] Third, assuming the Commission did have the authority to reconsider its order


denying Landowner Intervenors' motion for a continuance, Landowner Intervenors have not


provided a sufficient reason for the Commission to do so. Landowner Intervenors' Petition argues


that the Commission should reconsider its order because a continuance is necessary to give


Landowner Intervenors more time to conduct discovery. But the Commission already rejected this


argument when it denied Landowner Intervenors' original motion. See Order Mot. Expedited Disc.


and Mot. Continuance Hr'g ii 5 (stating that Landowner Intervenors "offered conclusory
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statements regarding [their] need for discovery in support of [their] motion"). By making the same


arguments the Commission has already rejected, Landowner Intervenors are simply asking the


Commission to change its mind. This is not a sufficient reason for an agency to reconsider one of


its previous orders. As explained by one court:


[A]n agency ... may reconsider an action previously taken and come
to a different conclusion upon a showing . . . that some new or
different factual situation exists that justifies the different
conclusion. [But] [w]hat is not permitted is a 'mere change ofmind'
on the part of the agency.


Marylandv. Exxon Mobil Corp., 569 F. Supp. 3d 273,284 (D. Md. 2021)


[if 26] Fourth, it is not possible for the Commission to grant Landowner Intervenors the


relief that they request in their Petition. Unlike other administrative agencies, the Commission


does not have rules governing the re-opening of a proceeding", which is the relief the Landowner


Intervenors are requesting, but not entitled to under the Commission's rules or the Administrative


Agencies Practice Act. Therefore, Landowner Intervenors are seeking a continuance ofthe hearing


in this matter. A continuance is "[t]he adjournment or postponement of a trial or other proceeding


to a future date." Continuance, Black's Law Dictionary (12th ed. 2024). The hearing in this matter


concluded on June 13, 2024 and cannot be postponed or adjourned to a future date.


[if 27] Fifth, before a party can request a continuance from an agency, the party must "first


contact the other parties for the purpose of obtaining a stipulated agreement." N.D.A.C. § 98-02-


03-07. Landowner Intervenors still have not contacted Summit for the purpose of obtaining a


stipulated agreement.


[if 28] Sixth, the Commission "may not approve a continuance except for good cause


shown." N.D.A.C. § 98-02-03-7. Landowner Intervenors have not even attempted to explain to the


4 See, e.g., N.D.A.C. § 69-02-06-01 ("At any time after the conclusion of a hearing, but before the final order is
issued ... any party may file a petition to reopen the proceeding for the purpose of taking additional evidence.")
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Commission how there is a good cause for a continuance in this case other than to offer conclusory


statements regarding the need for discovery and denial ofdue-process rights. However, Landowner


Intervenors conveniently ignore the fact that most, if not all, of the information it sought through


their Discovery Requests was either (i) provided to the Landowner Intervenors by the Commission


in September of 2023, (ii) readily available to the Landowner Intervenors via the Commission's


website well in advance of the June 11, 12 and 13 hearings, (iii) obtained by Landowner


Intervenors through the course of the hearing on the above-captioned cases, or (iv) provided by


Summit in its response to Landowner Intervenors' Discovery Requests. Furthermore, only the


Landowner Intervenors are to blame for not engaging their expert witnesses earlier than a month


prior to the hearings in these cases to evaluate the information provided to Landowner Intervenors


by the Commission in September 2023 and/or the information available on the Commission's


website. Landowner Intervenors also refuse to acknowledge the due process they were afforded


by participating in the hearing as intervenors, conducting extensive cross-examination ofSummit's


witnesses, and calling their own witnesses.


[ 29] Finally, the Commission has not issued a final order on Summit's Applications nor


any order regarding amalgamation of pore space. Accordingly, the Landowner Intervenors' due


process arguments are not ripe unless and until such a final order affecting their property rights


has been issued.


CONCLUSION


[,r 30] For the foregoing reasons, the Commission should deny Landowner Intervenors'


Petition.
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Dated this 12th day of July, 2024.


#83033604vl
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Lawrence Bender 03908)
Tyler J. Gludt (# 587)
lbender@fredlaw.com
tgludt@fredlaw.com
FREDRIKSON & BYRON, P.A.
304 East Front Avenue, Suite 400
Bismarck, ND 58504
(701) 221-8700


Attorneysfor Summit Carbon Storage #I, LLC,
Summit Carbon Storage #2, LLC and
Summit Carbon Storage #3, LLC








BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA


In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15,
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30,
31, 32, 33, 34, and 35, Township 141 North, Range
87 West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND


In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #1, LLC storage facility located
in Sections 31, 32, 33, and 34, Township 142
North, Range 87 West, Sections 1, 11, 12, 13, 14,
15, 22, 23, 24, 25, 26, 35, and 36, Township 141
North, Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8,
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.


In re application of Summit Carbon Storage # 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,


CASE NOS. 30869-30880







11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20,
21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and
35, Township 141 North, Range 87 West, Sections
1, 2, 3, and 12, Township 140 North, Range 88
West and Sections 4, 5, 6, and 7, Township 140
North, Range 87 West, Mercer, Morton, and
Oliver Counties, ND, in the Broom Creek
Formation.


In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35,
and 36, Township 141 North, Range 88 West,
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17,
18, 19,20,21,22,23,25,26,27,28,29,30,31,32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.


In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3,4, 5, 6, 7,8, 9, 10,
11,12,13, 14,15,16,17,18,19,20,21,22,23,24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6,7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND


In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
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nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #2, LLC storage facility located
in Sections 27, 28, 29,32, 33, 34, and 35, Township
143 North, Range 88 West, Sections 1, 2,3,4,5, 6,
7, 8,9, 10, 11,12,13, 14, 15, 16, 17, 18, 19, 20, 21,
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and
36, Township 142 North, Range 88 West, Sections
5,6,7, 8, 17, 18, 19, 20, 29, 30, and 31, Township
142 North, Range 88 West, Sections 5, 6, 7, 8, 17,
18, 19, 20, 29, 30, 31, Township 142 North, Range
87 West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.


In re application of Summit Carbon Storage # 2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11,12, 13, 14, 15,16,17,18,19,20,21,22,23,24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6,7,8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.


In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1,
2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, 35, and 36, Township 142 North, Range 88
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and
31, Township 142 North, Range 87 West, and
Sections 1, 2, and 3, Township 141 North, Range
88 West, Mercer and Oliver Counties, ND,
subject to the application of Summit Carbon
Storage #2, LLC for the geologic storage of


3







carbon dioxide in the Broom Creek Formation,
and enact such special field rules as may be
necessary.


In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,
2, 11, 12, 13 14, and 24, Township 142 North,
Range 87 West, Sections 1,2, 3,4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1,2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12,
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18,
19, and 20, Township 142 North, Range 85 West,
Oliver County, ND.


In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #3, LLC storage facility located
in Section 36, Township 143 North, Range 87
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34,
35, and 36, Township 143 North, Range 86 West,
Sections 1,2,11, 12, 13, 14, and 24, Township 142
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6,7,
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35,
Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.


In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the
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geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31,32, 33, 34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1, 2, 3,4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.


In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31,32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.


DECLARATION OF LAWRENCE BENDER
IN SUPPORT OE SUMMIT'S RESPONSE TO LANDOWNER INTERVENORS'


PETITION FOR RECONSIDERATION OF DENIAL OF MOTION TO CONTINUE
HEARING


STATE OF NORTH DAKOTA )
) ss:


COUNTY OF BURLEIGH )


Lawrence Bender, being first duly sworn upon oath, states and alleges as follows:
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[1] I am counsel for the above-named applicants Summit Carbon Storage #1, LLC,


Summit Carbon Storage #2, LLC, and Summit Carbon Storage #3, LLC (collectively, "Summit").


In that capacity I am familiar with and have personal knowledge of the facts set forth below.


[2] On June 25, 2024, I submitted an open records request to the North Dakota


Industrial Commission, Department of Mineral Resources, Oil and Gas Division (the


"Commission"), requesting that the Commission provide copies of the information it provided to


Mr. Derrick Braaten in response to Mr. Braaten's May 15, 2024 open records request to the


Commission.


[3] On or about July 10, 2024, the Commission responded to my June 25, 2024 open


records request with the Commission's e-mail response to Mr. Braaten's May 15, 2024 open


records request.


[ 4] The Commission's e-mail response to Mr. Braaten's May 15, 2024 open records


request indicates that the requested information was either (i) provided to Mr. Braaten in the


Commission's September 21, 2023 response to Mr. Braaten's initial open records request, (ii) not


in Commission's possession, or (iii) available via the Commission's website.


[] 5] On or about July 10, 2024, the Commission responded to my June 25, 2024 open


records request with information provided to Mr. Braaten by the Commission on or about


September 21, 2023 in response to an open records request made by Mr. Braaten in or around


September of 2023.


[ 6] On or about July 10, 2024, in response to my June 25, 2024 open records request,


the Commission also provided e-mail correspondence indicating that Mr. Braaten had made an


additional open records request in March of 2024.
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[,r 7] A review ofthe information provided to Mr. Braaten in September of2023, and the


Commission's response to Mr. Braaten's May 15, 2024 open records request, indicates that Mr.


Braaten had access to most, if not all, of the information he sought through his May 15, 2024 open


records request, or, in the alternative, had access to such information via the Commission's


website.


[,r 8] On July 1, 2024, Summit timely responded to Sets 1, 2 and 3 of Landowner


Intervenors' Amended Interrogatories and Request for Production of Documents (the "Discovery


Requests").


[,r 9] As indicated in Summit's July 1, 2024 responses to Landowner Intervenors'


Discovery Requests, most, if not all, of the information requested by said Discovery Requests was


either (i) provided in Summit's responses thereto, (ii) obtained by Landowner Intervenors during


the course of the hearings on the above-captioned cases, (iii) available to Landowner Intervenors


via an open records request to the Commission, and/or (iv) in Landowner Intervenors possession


as a result an open records request made by Landowner Intervenors to the Commission.


[if 10] Some of Landowner Intervenors' Discovery Requests were for information which


was subject to license or other restrictions on dissemination to third parties and Summit did not


provide Landowner Intervenors with such information.


[,r 11] A review ofthe information provided to Mr. Braaten in September of2023, and the


Commission's response to Mr. Braaten's May 15, 2024 open records request, indicates and


confirms that Mr. Braaten had access to most, if not all, of the information his clients sought


through their Discovery Requests to Summit in the above-captioned proceedings, or, in the


alternative, had access to such information via the Commission's website.
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I declare, under penalty ofperjury under the law ofNorth Dakota, that the foregoing is true


and correct.


Signed on the 12th day of July, 2024, at Bis


[3y.eea
Lawrence Bend (#03908)
lbender@fredlaw.com
FREDRIKSON & BYRON, P.A.
304 East Front Avenue, Suite 400
Bismarck, ND 58504
(701) 221-8700


#83067996vl
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BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA


CASE NOS. 30869-30880
In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15,
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30,
31, 32, 33, 34, and 35, Township 141 North, Range
87 West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND


In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #1, LLC storage facility located
in Sections 31, 32, 33, and 34, Township 142
North, Range 87 West, Sections 1, 11, 12, 13, 14,
15, 22, 23, 24, 25, 26, 35, and 36, Township 141
North, Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8,
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.


In re application of Summit Carbon Storage # 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,







11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20,
21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and
35, Township 141 North, Range 87 West, Sections
1, 2, 3, and 12, Township 140 North, Range 88
West and Sections 4, 5, 6, and 7, Township 140
North, Range 87 West, Mercer, Morton, and
Oliver Counties, ND, in the Broom Creek
Formation.


In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35,
and 36, Township 141 North, Range 88 West,
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.


In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7,8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND


In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
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nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #2, LLC storage facility located
in Sections 27, 28, 29, 32, 33, 34, and 35, Township
143 North, Range 88 West, Sections 1, 2, 3, 4, 5, 6,
7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,20,21,
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and
36, Township 142 North, Range 88 West, Sections
5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township
142 North, Range 88 West, Sections 5, 6, 7, 8, 17,
18, 19, 20, 29, 30, 31, Township 142 North, Range
87 West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.


In re application of Summit Carbon Storage # 2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2,3, 4, 5, 6, 7, 8, 9, 10,
11,12, 13,14,15,16, 17, 18,19,20,21,22,23,24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7,8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.


In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1,
2, 3,4,5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, 35, and 36, Township 142 North, Range 88
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and
31, Township 142 North, Range 87 West, and
Sections 1, 2, and 3, Township 141 North, Range
88 West, Mercer and Oliver Counties, ND,
subject to the application of Summit Carbon
Storage #2, LLC for the geologic storage of
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carbon dioxide in the Broom Creek Formation,
and enact such special field rules as may be
necessary.


In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,
2, 11, 12, 13 14, and 24, Township 142 North,
Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1,2,3, 4, 5, 6, 7,8, 9, 10, 11, 12,
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18,
19, and 20, Township 142 North, Range 85 West,
Oliver County, ND.


In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #3, LLC storage facility located
in Section 36, Township 143 North, Range 87
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34,
35, and 36, Township 143 North, Range 86 West,
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7,
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35,
Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.


In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
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Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31,32,33, 34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1, 2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.


In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31 ,32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2, 3, 4, 5, 6, 7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.


CERTIFICATE OF SERVICE


[11] I, the undersigned, hereby certify that a true and correct copy of the following


document:


1. Response to Landowner Intervenors' Petition for Reconsideration of Denial of
Motion to Continue Hearing; and


2. Declaration of Lawrence Bender in Support of Summit's Response to Landowner
Intervenors' Petition for Reconsideration ofDenial ofMotion to Continue Hearing.


were, on July 12, 2024, filed electronically with the North Dakota Industrial Commission and


served upon the following via electronic mail:


Mark Bohrer
mbohrer@nd.gov


David Garner
dpgamer@nd.gov
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Sara Forsberg
slforsberg@nd.gov


Derrick Braaten
derrick@braatenlawfirm.com


Dated this 12th day of July, 2024.


#83084250vl


Amy Knutson
anknutson@nd.gov


Joshua Swanson
j swanson@vogellaw.com


By:e
Lawrence Bend 0 908)
lbender@fredlaw.com
FREDRIKSON & BYRON, P.A.
304 East Front Avenue, Suite 400
Bismarck, ND 58504
(701) 221-8700
Attorneysfor Summit Carbon Storage #1, LLC,
Summit Carbon Storage #2, LLC and
Summit Carbon Storage #3, LLC
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BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA

CASE NOS. 30869-30880
In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15,
16,17,18, 19,20,21,22,23,25,26,27,28,29,30,
31, 32, 33, 34, and 35, Township 141 North, Range
87 West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND

In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #1, LLC storage facility located
in Sections 31, 32, 33, and 34, Township 142
North, Range 87 West, Sections 1, 11, 12, 13, 14,
15, 22, 23, 24, 25, 26, 35, and 36, Township 141
North, Range 88 West, Sections 2,3, 4, 5, 6, 7, 8,
9, 10, 11, 14, 15, 16, 17, 18, 19,20,21,22,23,25,
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.

In re application of Summit Carbon Storage # 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,



11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20,
21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and
35, Township 141 North, Range 87 West, Sections
1, 2, 3, and 12, Township 140 North, Range 88
West and Sections 4, 5, 6, and 7, Township 140
North, Range 87 West, Mercer, Morton, and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35,
and 36, Township 141 North, Range 88 West,
Sections 2,3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.

In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND

In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
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nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #2, LLC storage facility located
in Sections 27, 28, 29, 32, 33, 34, and 35, Township
143 North, Range 88 West, Sections 1,2,3, 4, 5, 6,
7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21,
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and
36, Township 142 North, Range 88 West, Sections
5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township
142 North, Range 88 West, Sections 5, 6, 7, 8, 17,
18, 19, 20, 29, 30, 31, Township 142 North, Range
87 West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.

In re application of Summit Carbon Storage # 2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2,3, 4, 5, 6, 7, 8, 9, 10,
11, 12,13,14, 15,16, 17, 18,19,20,21,22,23,24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7,8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1,
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, 35, and 36, Township 142 North, Range 88
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and
31, Township 142 North, Range 87 West, and
Sections 1, 2, and 3, Township 141 North, Range
88 West, Mercer and Oliver Counties, ND,
subject to the application of Summit Carbon
Storage #2, LLC for the geologic storage of
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carbon dioxide in the Broom Creek Formation,
and enact such special field rules as may be
necessary.

In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,
2, 11, 12, 13 14, and 24, Township 142 North,
Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1, 2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12,
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18,
19, and 20, Township 142 North, Range 85 West,
Oliver County, ND.

In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #3, LLC storage facility located
in Section 36, Township 143 North, Range 87
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34,
35, and 36, Township 143 North, Range 86 West,
Sections 1, 2,11, 12, 13, 14, and 24, Township 142
North, Range 87 West, Sections 1, 2,3, 4, 5, 6, 7,
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35,
Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.

In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the
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geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31,32,33, 34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1, 2, 3,4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31 ,32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2,3, 4, 5, 6, 7,8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.

RESPONSE TO LANDOWNER INTERVENORS' PETITION FOR
RECONSIDERATION OF DENIAL OF MOTION TO CONTINUE HEARING

[ 1] Applicants Summit Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC,

and Summit Carbon Storage #3, LLC (collectively, "Summit") submit this brief in response to the

Petition for Reconsideration of Denial of Motion to Continue Hearing ("Petition") filed with the
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North Dakota Industrial Commission ("Commission") on July 2, 2024 by the Landowner

Intervenors.1 For the reasons explained below, the Commission should deny the Petition.

FACTS

[2] On June 9, 2023, Summit commenced this case by filing three separate initial draft

applications (collectively, the "Applications") with the Commission requesting permits for the

geologic storage of carbon dioxide. See Declaration of Jeff Skarre in Support of Summit's April

30, 2024 Response to Motion for Continuance ("Skaare Decl."), ] 4.

[ 3] On February 8, 2024, the Commission notified Summit that each ofthe applications

were complete and had been sent to the North Dakota Department of Environmental Quality for

review. Id. ] 5.

[14] On April 15, 2024, the Commission issued a notice of hearing for the above-

captioned cases to be held on June 11 and June 12, 2024 at 9:00 a.m.

[ 5] On April 25, 2024, before they were parties to this case, Landowner Intervenors

filed a motion to the continue the hearing on the above-captioned cases to a later date so that the

Landowner Intervenors had the opportunity to conduct discovery.

[1 6] On June 7, 2024, the Commission denied Landowner Intervenors' motion to

continue for two reasons. See Order Mot. Expedited Disc. and Mot. Continuance Hr'g 18. First,

Landowner Intervenors only "offered conclusory statements regarding [their] need for discovery

in support of [their] motion." Id. at 5. Second, Landowner Intervenors "did not contact Summit

Landowner Intervenors are the Swenson Living Trust, Michael Bauman, Glenn and Lisa Gerving, Michael and
Bonnie Haupt, John Jochim, Kevin and Kimberly Kraft, Charmayne Liebelt, Kirk and Linda Maize and Allen
Maize, Paul and Christy Metz, Jolene M. Rust, and Gary and Cassie Smith.
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for the purpose of obtaining a stipulated agreement before seeking a continuance as required by

[N.D.A.C.] § 98-02-03-07." Id. at ,r 7.2

[,r 7] The hearing was held on June 11, 12 and 13 of 2024. See Hr'g Recording.3 At the

conclusion of the hearing, Landowner Intervenors renewed their motion to continue the hearing.

Id. at 4:06:55- 4:07:05 ("I move once again to continue this hearing until a later date."). The

Commission denied the motion once again. Id. at 4:07:27 - 4:07:28.

[,r 8] Counsel for Landowner Intervenors conducted extensive cross-examination of

Summit's witnesses at the hearing. See Hr'g Recording.

[,r 9] Landowner Intervenors were afforded the opportunity to call their own witnesses

at the hearing and did so. Id.

[,r 1 O] The expert witnesses hired by Landowner Intervenors each testified that they had

not been retained by Landowner Intervenors until approximately a month prior to the June 11, 12

and 13, 2024 hearings on the above-captioned matters. Id.

[,r 11] On May 15, 2024, counsel for Landowner Intervenors, Mr. Braaten, made an open

records request to the Commission requesting the same or similar information it sought to obtain

from Summit through discovery. See Landowner Intervenors' Exhibit LO-83 (May 15, 2024 letter

from D. Braaten).

[ii 12] The Commission's response to Mr. Braaten's open records request indicates that

the requested information was either (i) previously provided to Mr. Braaten in the Commission's

September 21, 2023 response to Mr. Braaten's initial open records request, (ii) not in the

Commission's possession, or (iii) available via the Commission's website. Declaration of

2 Section 98-02-03-07, N.D.A.C., states that "[a] party seeking a continuance shall first contact the other parties for
the purpose of obtaining a stipulated agreement."

3 The recording of the hearing in this matter can be accessed using the following hyperlink:
https://www.youtube.com/watch?v=LYaG0DKeAe0&t= 1643s.
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Lawrence Bender in Support of Summit's Response to Landowner Intervenors' Petition for

Reconsideration of Denial of Motion to Continue Hearing ("Bender Decl.") 4.

[13] On or about September 21, 2023, the Commission responded to an open records

request made by counsel for Landowner Intervenors in or around September of 2023. Id. 15.

[14] By virtue of the Commission's September 21, 2023 response to Mr. Braaten's open

records request in or around September of 2023, Landowner Intervenors have been in possession

of most, if not all of the information sought through Mr. Braaten's May 15, 2024 open records

request since September of 2023, or, in the alternative, had access to such information via the

Commission's website. Id.7.

[] 15] On July 1, 2024, Summit timely responded to Sets 1, 2 and 3 of Landowner

Intervenors' Amended Interrogatories and Request for Production of Documents (the "Discovery

Requests"). Id. y 8.

[ 16] As indicated in Summit's July 1, 2024 responses to Landowner Intervenors'

Discovery Requests, most, if not all, of the information requested by said Discovery Requests was

either (i) provided in Summit's responses thereto, (ii) obtained by Landowner Intervenors during

the course of the hearings on the above-captioned cases, (iii) available to Landowner Intervenors

via an open records request to the Commission, and/or (iv) in Landowner Intervenors' possession

as a result an open records request made by Landowner Intervenors to the Commission. Id. 1 9.

[ 17] Some of Landowner Intervenors' Discovery Requests were for information which

was subject to license or other restrictions on dissemination to third parties and Summit was

prohibited from providing Landowner Intervenors with such information. Id. 1 10.

[ 18] By virtue of the Commission's September 21, 2023 response to Mr. Braaten's

initial open records request in or around September of 2023, Landowner Intervenors have been in
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possession of most, if not all of the information they sought through their Discovery Requests to

Summit in the above-captioned proceedings since September of 2023, or, in the alternative, had

access to such information via the Commission's website. Id. ,r 11. Yet, as set forth above,

Landowner Intervenors did not retain any experts in this case until approximately one month prior

to the June 2024 hearings.

[ 19] In addition to his September 2023 and May 2024 open records requests to the

Commission, Mr. Braaten made at least one more open records request to the Commission in

March of 2024. Id. 6.

[,r 20] Landowner Intervenors have now filed the Petition requesting that the Commission

reconsider its denial of their motion to continue the hearing. See Pet. Recons. Den. Mot. Continue

Hr'g. In support of their Petition, Landowner Intervenors accuse the Commission of "very openly

and explicitly stym[ying] any semblance of due process for the Landowners." Id.

[i1 21] At the time of the filing of this response, the Commission has not issued a final

order on Summit's Applications.

ARGUMENT

[,r 22] There are many reasons why the Commission should deny Landowner Intervenors'

Petition. In addition to the reasons set forth below, the Landowner Intervenors had ample

opportunity to seek the information it sought through their Discovery Requests (interrogatories,

requests for production and depositions) by making an open records request to the Commission

and through cross-examination of Summit's witnesses at the June 11-13, 2024 hearing. The

Landowner Intervenors did both, thus rendering the discovery it sought moot. Nevertheless, the

Petition should be denied for the following reasons.
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[ii 23] First, the Commission does not have the authority to reconsider its denial of

Landowner Intervenors' original motion. The North Dakota Legislature has only granted the

Commission the authority to reconsider its "final orders." See N.D.C.C. § 28-32-40. The

Commission's previous order and ruling denying Landowner Intervenors' motions for a

continuance are "procedural orders" that "[are] not a final order." N.D.C.C. § 28-32-42(3).

Accordingly, the Commission does not have the authority to reconsider its order and ruling

denying Landowner Intervenors' motions for a continuance.

[ii 24] Second, assuming, arguendo, that the Commission's denial of the Landowner

Intervenors' motion to continue was a final order, the Landowner Intervenors' Petition is untimely.

The Administrative Agencies Practice Act (N.D.C.C. § 28-32-01, et seq.) governs the Landowner

Intervenors' Petition. Pursuant to N.D.C.C. § 28-32-40(1), a petition for reconsideration must be

filed within fifteen days after notice of the of the final order. As set forth above, notice of the first

order denying Landowner Intervenors' motion to continue was provided on June 7, 2024, and the

second ruling denying Landowner Intervenors' motion to continue was made on June 13, 2024. In

each case, more than fifteen days had passed since notice of the order and ruling were provided

and the filing of Landowner Intervenors' Petition with the Commission.

[ii 25] Third, assuming the Commission did have the authority to reconsider its order

denying Landowner Intervenors' motion for a continuance, Landowner Intervenors have not

provided a sufficient reason for the Commission to do so. Landowner Intervenors' Petition argues

that the Commission should reconsider its order because a continuance is necessary to give

Landowner Intervenors more time to conduct discovery. But the Commission already rejected this

argument when it denied Landowner Intervenors' original motion. See Order Mot. Expedited Disc.

and Mot. Continuance Hr'g ii 5 (stating that Landowner Intervenors "offered conclusory
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statements regarding [their] need for discovery in support of [their] motion"). By making the same

arguments the Commission has already rejected, Landowner Intervenors are simply asking the

Commission to change its mind. This is not a sufficient reason for an agency to reconsider one of

its previous orders. As explained by one court:

[A]n agency ... may reconsider an action previously taken and come
to a different conclusion upon a showing . . . that some new or
different factual situation exists that justifies the different
conclusion. [But] [w]hat is not permitted is a 'mere change ofmind'
on the part of the agency.

Marylandv. Exxon Mobil Corp., 569 F. Supp. 3d 273,284 (D. Md. 2021)

[if 26] Fourth, it is not possible for the Commission to grant Landowner Intervenors the

relief that they request in their Petition. Unlike other administrative agencies, the Commission

does not have rules governing the re-opening of a proceeding", which is the relief the Landowner

Intervenors are requesting, but not entitled to under the Commission's rules or the Administrative

Agencies Practice Act. Therefore, Landowner Intervenors are seeking a continuance ofthe hearing

in this matter. A continuance is "[t]he adjournment or postponement of a trial or other proceeding

to a future date." Continuance, Black's Law Dictionary (12th ed. 2024). The hearing in this matter

concluded on June 13, 2024 and cannot be postponed or adjourned to a future date.

[if 27] Fifth, before a party can request a continuance from an agency, the party must "first

contact the other parties for the purpose of obtaining a stipulated agreement." N.D.A.C. § 98-02-

03-07. Landowner Intervenors still have not contacted Summit for the purpose of obtaining a

stipulated agreement.

[if 28] Sixth, the Commission "may not approve a continuance except for good cause

shown." N.D.A.C. § 98-02-03-7. Landowner Intervenors have not even attempted to explain to the

4 See, e.g., N.D.A.C. § 69-02-06-01 ("At any time after the conclusion of a hearing, but before the final order is
issued ... any party may file a petition to reopen the proceeding for the purpose of taking additional evidence.")
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Commission how there is a good cause for a continuance in this case other than to offer conclusory

statements regarding the need for discovery and denial ofdue-process rights. However, Landowner

Intervenors conveniently ignore the fact that most, if not all, of the information it sought through

their Discovery Requests was either (i) provided to the Landowner Intervenors by the Commission

in September of 2023, (ii) readily available to the Landowner Intervenors via the Commission's

website well in advance of the June 11, 12 and 13 hearings, (iii) obtained by Landowner

Intervenors through the course of the hearing on the above-captioned cases, or (iv) provided by

Summit in its response to Landowner Intervenors' Discovery Requests. Furthermore, only the

Landowner Intervenors are to blame for not engaging their expert witnesses earlier than a month

prior to the hearings in these cases to evaluate the information provided to Landowner Intervenors

by the Commission in September 2023 and/or the information available on the Commission's

website. Landowner Intervenors also refuse to acknowledge the due process they were afforded

by participating in the hearing as intervenors, conducting extensive cross-examination ofSummit's

witnesses, and calling their own witnesses.

[ 29] Finally, the Commission has not issued a final order on Summit's Applications nor

any order regarding amalgamation of pore space. Accordingly, the Landowner Intervenors' due

process arguments are not ripe unless and until such a final order affecting their property rights

has been issued.

CONCLUSION

[,r 30] For the foregoing reasons, the Commission should deny Landowner Intervenors'

Petition.
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Dated this 12th day of July, 2024.

#83033604vl
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BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA

In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15,
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30,
31, 32, 33, 34, and 35, Township 141 North, Range
87 West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND

In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #1, LLC storage facility located
in Sections 31, 32, 33, and 34, Township 142
North, Range 87 West, Sections 1, 11, 12, 13, 14,
15, 22, 23, 24, 25, 26, 35, and 36, Township 141
North, Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8,
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.

In re application of Summit Carbon Storage # 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,

CASE NOS. 30869-30880



11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20,
21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and
35, Township 141 North, Range 87 West, Sections
1, 2, 3, and 12, Township 140 North, Range 88
West and Sections 4, 5, 6, and 7, Township 140
North, Range 87 West, Mercer, Morton, and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35,
and 36, Township 141 North, Range 88 West,
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17,
18, 19,20,21,22,23,25,26,27,28,29,30,31,32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.

In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3,4, 5, 6, 7,8, 9, 10,
11,12,13, 14,15,16,17,18,19,20,21,22,23,24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6,7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND

In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
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nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #2, LLC storage facility located
in Sections 27, 28, 29,32, 33, 34, and 35, Township
143 North, Range 88 West, Sections 1, 2,3,4,5, 6,
7, 8,9, 10, 11,12,13, 14, 15, 16, 17, 18, 19, 20, 21,
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and
36, Township 142 North, Range 88 West, Sections
5,6,7, 8, 17, 18, 19, 20, 29, 30, and 31, Township
142 North, Range 88 West, Sections 5, 6, 7, 8, 17,
18, 19, 20, 29, 30, 31, Township 142 North, Range
87 West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.

In re application of Summit Carbon Storage # 2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11,12, 13, 14, 15,16,17,18,19,20,21,22,23,24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6,7,8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1,
2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, 35, and 36, Township 142 North, Range 88
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and
31, Township 142 North, Range 87 West, and
Sections 1, 2, and 3, Township 141 North, Range
88 West, Mercer and Oliver Counties, ND,
subject to the application of Summit Carbon
Storage #2, LLC for the geologic storage of
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carbon dioxide in the Broom Creek Formation,
and enact such special field rules as may be
necessary.

In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,
2, 11, 12, 13 14, and 24, Township 142 North,
Range 87 West, Sections 1,2, 3,4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1,2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12,
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18,
19, and 20, Township 142 North, Range 85 West,
Oliver County, ND.

In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #3, LLC storage facility located
in Section 36, Township 143 North, Range 87
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34,
35, and 36, Township 143 North, Range 86 West,
Sections 1,2,11, 12, 13, 14, and 24, Township 142
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6,7,
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35,
Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.

In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the
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geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31,32, 33, 34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1, 2, 3,4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31,32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.

DECLARATION OF LAWRENCE BENDER
IN SUPPORT OE SUMMIT'S RESPONSE TO LANDOWNER INTERVENORS'

PETITION FOR RECONSIDERATION OF DENIAL OF MOTION TO CONTINUE
HEARING

STATE OF NORTH DAKOTA )
) ss:

COUNTY OF BURLEIGH )

Lawrence Bender, being first duly sworn upon oath, states and alleges as follows:

5



[1] I am counsel for the above-named applicants Summit Carbon Storage #1, LLC,

Summit Carbon Storage #2, LLC, and Summit Carbon Storage #3, LLC (collectively, "Summit").

In that capacity I am familiar with and have personal knowledge of the facts set forth below.

[2] On June 25, 2024, I submitted an open records request to the North Dakota

Industrial Commission, Department of Mineral Resources, Oil and Gas Division (the

"Commission"), requesting that the Commission provide copies of the information it provided to

Mr. Derrick Braaten in response to Mr. Braaten's May 15, 2024 open records request to the

Commission.

[3] On or about July 10, 2024, the Commission responded to my June 25, 2024 open

records request with the Commission's e-mail response to Mr. Braaten's May 15, 2024 open

records request.

[ 4] The Commission's e-mail response to Mr. Braaten's May 15, 2024 open records

request indicates that the requested information was either (i) provided to Mr. Braaten in the

Commission's September 21, 2023 response to Mr. Braaten's initial open records request, (ii) not

in Commission's possession, or (iii) available via the Commission's website.

[] 5] On or about July 10, 2024, the Commission responded to my June 25, 2024 open

records request with information provided to Mr. Braaten by the Commission on or about

September 21, 2023 in response to an open records request made by Mr. Braaten in or around

September of 2023.

[ 6] On or about July 10, 2024, in response to my June 25, 2024 open records request,

the Commission also provided e-mail correspondence indicating that Mr. Braaten had made an

additional open records request in March of 2024.
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[,r 7] A review of the information provided to Mr. Braaten in September of2023, and the

Commission's response to Mr. Braaten's May 15, 2024 open records request, indicates that Mr.

Braaten had access to most, if not all, of the information he sought through his May 15, 2024 open

records request, or, in the alternative, had access to such information via the Commission's

website.

[,r 8] On July 1, 2024, Summit timely responded to Sets 1, 2 and 3 of Landowner

Intervenors' Amended Interrogatories and Request for Production of Documents (the "Discovery

Requests").

[,r 9] As indicated in Summit's July 1, 2024 responses to Landowner Intervenors'

Discovery Requests, most, if not all, of the information requested by said Discovery Requests was

either (i) provided in Summit's responses thereto, (ii) obtained by Landowner Intervenors during

the course of the hearings on the above-captioned cases, (iii) available to Landowner Intervenors

via an open records request to the Commission, and/or (iv) in Landowner Intervenors possession

as a result an open records request made by Landowner Intervenors to the Commission.

[if 10] Some of Landowner Intervenors' Discovery Requests were for information which

was subject to license or other restrictions on dissemination to third parties and Summit did not

provide Landowner Intervenors with such information.

[,r 11] A review of the information provided to Mr. Braaten in September of2023, and the

Commission's response to Mr. Braaten's May 15, 2024 open records request, indicates and

confirms that Mr. Braaten had access to most, if not all, of the information his clients sought

through their Discovery Requests to Summit in the above-captioned proceedings, or, in the

alternative, had access to such information via the Commission's website.
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I declare, under penalty ofperjury under the law ofNorth Dakota, that the foregoing is true

and correct.

Signed on the 12th day of July, 2024, at Bis

[3y.eea
Lawrence Bend (#03908)
lbender@fredlaw.com
FREDRIKSON & BYRON, P.A.
304 East Front Avenue, Suite 400
Bismarck, ND 58504
(701) 221-8700

#83067996vl

8



BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA

CASE NOS. 30869-30880
In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15,
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30,
31, 32, 33, 34, and 35, Township 141 North, Range
87 West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND

In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #1, LLC storage facility located
in Sections 31, 32, 33, and 34, Township 142
North, Range 87 West, Sections 1, 11, 12, 13, 14,
15, 22, 23, 24, 25, 26, 35, and 36, Township 141
North, Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8,
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.

In re application of Summit Carbon Storage # 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,



11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20,
21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and
35, Township 141 North, Range 87 West, Sections
1, 2, 3, and 12, Township 140 North, Range 88
West and Sections 4, 5, 6, and 7, Township 140
North, Range 87 West, Mercer, Morton, and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35,
and 36, Township 141 North, Range 88 West,
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.

In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7,8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND

In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
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nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #2, LLC storage facility located
in Sections 27, 28, 29, 32, 33, 34, and 35, Township
143 North, Range 88 West, Sections 1, 2, 3, 4, 5, 6,
7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,20,21,
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and
36, Township 142 North, Range 88 West, Sections
5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township
142 North, Range 88 West, Sections 5, 6, 7, 8, 17,
18, 19, 20, 29, 30, 31, Township 142 North, Range
87 West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.

In re application of Summit Carbon Storage # 2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2,3, 4, 5, 6, 7, 8, 9, 10,
11,12, 13,14,15,16, 17, 18,19,20,21,22,23,24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7,8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1,
2, 3,4,5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, 35, and 36, Township 142 North, Range 88
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and
31, Township 142 North, Range 87 West, and
Sections 1, 2, and 3, Township 141 North, Range
88 West, Mercer and Oliver Counties, ND,
subject to the application of Summit Carbon
Storage #2, LLC for the geologic storage of
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carbon dioxide in the Broom Creek Formation,
and enact such special field rules as may be
necessary.

In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,
2, 11, 12, 13 14, and 24, Township 142 North,
Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1,2,3, 4, 5, 6, 7,8, 9, 10, 11, 12,
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18,
19, and 20, Township 142 North, Range 85 West,
Oliver County, ND.

In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #3, LLC storage facility located
in Section 36, Township 143 North, Range 87
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34,
35, and 36, Township 143 North, Range 86 West,
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7,
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35,
Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.

In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
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Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31,32,33, 34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1, 2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31 ,32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2, 3, 4, 5, 6, 7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.

CERTIFICATE OF SERVICE

[11] I, the undersigned, hereby certify that a true and correct copy of the following

document:

1. Response to Landowner Intervenors' Petition for Reconsideration of Denial of
Motion to Continue Hearing; and

2. Declaration of Lawrence Bender in Support of Summit's Response to Landowner
Intervenors' Petition for Reconsideration ofDenial ofMotion to Continue Hearing.

were, on July 12, 2024, filed electronically with the North Dakota Industrial Commission and

served upon the following via electronic mail:

Mark Bohrer
mbohrer@nd.gov

David Garner
dpgamer@nd.gov
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Sara Forsberg
slforsberg@nd.gov

Derrick Braaten
derrick@braatenlawfirm.com

Dated this 12th day of July, 2024.

#83084250vl

Amy Knutson
anknutson@nd.gov

Joshua Swanson
j swanson@vogellaw.com

By:e
Lawrence Bend 0 908)
lbender@fredlaw.com
FREDRIKSON & BYRON, P.A.
304 East Front Avenue, Suite 400
Bismarck, ND 58504
(701) 221-8700
Attorneysfor Summit Carbon Storage #1, LLC,
Summit Carbon Storage #2, LLC and
Summit Carbon Storage #3, LLC
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From: Forsberg, Sara L.
To: Bender, Lawrence
Cc: Entzi-Odden, Lyn; Derrick Braaten; Hughes, Bethany
Subject: RE: Case Nos. 30869-30880 - Supplemental Filings
Date: Tuesday, July 9, 2024 1:54:00 PM

Lawrence,
 
Just a quick follow up on this, Commission staff has reviewed the supplemental information
you submitted and have no other requests at this time.
 
Sara
 
From: Bender, Lawrence <LBender@fredlaw.com> 
Sent: Tuesday, June 25, 2024 7:43 AM
To: Forsberg, Sara L. <slforsberg@nd.gov>
Cc: Entzi-Odden, Lyn <lodden@fredlaw.com>; Derrick Braaten <derrick@braatenlawfirm.com>;
Hughes, Bethany <BHughes@fredlaw.com>; Bender, Lawrence <LBender@fredlaw.com>
Subject: RE: Case Nos. 30869-30880 - Supplemental Filings
 

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Thank you.
 
 

STAFF BIOGRAPHIES | PRACTICE AREAS | CONTACT US

  Lawrence Bender
Attorney

lbender@fredlaw.com

Main – 701-221-8700      Fredrikson & Byron, P.A.
  304 East Front Avenue
 Suite 400
  Bismarck, ND 58504-5639

Biography | Download My Contact Info as V-Card
WWW.FREDLAW.COM

**This is a transmission from the law firm of Fredrikson & Byron, P.A. and may contain information which is
privileged, confidential, and protected by the attorney-client or attorney work product privileges. If you are not the
addressee, note that any disclosure, copying, distribution, or use of the contents of this message is prohibited. If you
have received this transmission in error, please destroy it and notify us immediately at our telephone number (701)
221-8700.**
 

Fredrikson’s Bismarck office is moving.
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From: Forsberg, Sara L. <slforsberg@nd.gov> 
Sent: Tuesday, June 25, 2024 7:36 AM
To: Bender, Lawrence <LBender@fredlaw.com>
Cc: Entzi-Odden, Lyn <lodden@fredlaw.com>; Derrick Braaten <derrick@braatenlawfirm.com>;
Hughes, Bethany <BHughes@fredlaw.com>
Subject: RE: Case Nos. 30869-30880 - Supplemental Filings
 

CAUTION: EXTERNAL E-MAIL
 

We did get an email from Bethany yesterday, I personally have not looked at it but did
forward to the Summit “group”.
 
 
From: Bender, Lawrence <LBender@fredlaw.com> 
Sent: Tuesday, June 25, 2024 7:31 AM
To: Forsberg, Sara L. <slforsberg@nd.gov>
Cc: Entzi-Odden, Lyn <lodden@fredlaw.com>; Derrick Braaten <derrick@braatenlawfirm.com>;
Bender, Lawrence <LBender@fredlaw.com>; Hughes, Bethany <BHughes@fredlaw.com>
Subject: RE: Case Nos. 30869-30880 - Supplemental Filings
 

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Sara:
 
I will look in to the items you set forth in your emails.
 
I did forward a letter to Mark which addressed the comments that
the Commission received. You should have been provided a
copy of the letter. Let me know if you have not.   
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  Lawrence Bender
Attorney

lbender@fredlaw.com

Main – 701-221-8700      Fredrikson & Byron, P.A.
  304 East Front Avenue
 Suite 400
  Bismarck, ND 58504-5639
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**This is a transmission from the law firm of Fredrikson & Byron, P.A. and may contain information which is
privileged, confidential, and protected by the attorney-client or attorney work product privileges. If you are not the
addressee, note that any disclosure, copying, distribution, or use of the contents of this message is prohibited. If you
have received this transmission in error, please destroy it and notify us immediately at our telephone number (701)
221-8700.**
 

Fredrikson’s Bismarck office is moving.
Please note that as of March 25, 2024, our new address is:

Fredrikson & Byron, P.A.
304 East Front Ave, Suite 400
Bismarck, ND 58504-5639
Main: 701.221.8700

 
 
 
From: Forsberg, Sara L. <slforsberg@nd.gov> 
Sent: Tuesday, June 25, 2024 7:27 AM
To: Bender, Lawrence <LBender@fredlaw.com>
Cc: Entzi-Odden, Lyn <lodden@fredlaw.com>; Derrick Braaten <derrick@braatenlawfirm.com>
Subject: FW: Case Nos. 30869-30880 - Supplemental Filings
 

CAUTION: EXTERNAL E-MAIL
 

Good Morning,
 
Please see the email below from Travis regarding additional information requested.
 
Thank you.
Sara
 
From: Stolldorf, Travis D. <tdstolldorf@nd.gov> 
Sent: Monday, June 24, 2024 1:55 PM
To: Forsberg, Sara L. <slforsberg@nd.gov>
Cc: Madche, Tamara J. <tjmadche@nd.gov>; Suggs, Richard A. <rasuggs@nd.gov>
Subject: FW: Case Nos. 30869-30880 - Supplemental Filings
 
Sara,
 
I reviewed the list from Lawrence and found a couple of things that probably need to be
added to the list.
 

Add a supplement for Summit’s site access policy for DMR inspectors
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You don't often get email from bhughes@fredlaw.com. Learn why this is important

Lawrence’s comment on Section 8.0 – Prior to commencement of injection
operations, provide an updated Worker Safety Plan that includes a list of site-
specific training and the training itself for DMR inspection staff

Address to written comments – Lawrence testified that there might not be much
response but that they would respond to written comments by 6/24/24

 
It looks like everything else was included from our list.
 
-Travis
 

From: Hughes, Bethany <BHughes@fredlaw.com>
Sent: Tuesday, June 18, 2024 2:35:48 PM
To: Suggs, Richard A. <rasuggs@nd.gov>; Madche, Tamara J. <tjmadche@nd.gov>
Cc: derrick@braatenlawfirm.com <derrick@braatenlawfirm.com>; Bender, Lawrence
<LBender@fredlaw.com>
Subject: Case Nos. 30869-30880 - Supplemental Filings
 

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Good Afternoon,
 
Please see attached from Mr. Bender.
 
Thanks,
 
Bethany Hughes
Legal Administrative Assistant/Paralegal
Fredrikson & Byron, P.A.
Please note our new address:
304 East Front Ave, Suite 400, Bismarck, ND 58504-5639
Direct: 701-221-8641  |  Main: 701.221.8700  |  Fax: 701-221-8750
**This is a transmission from the law firm of Fredrikson & Byron, P.A. and may contain information which is privileged,
confidential, and protected by the attorney-client or attorney work product privileges. If you are not the addressee, note that
any disclosure, copying, distribution, or use of the contents of this message is prohibited. If you have received this
transmission in error, please destroy it and notify us immediately at our telephone number (701) 221-8700. The name and
biographical data provided above are for informational purposes only and are not intended to be a signature or other indication
of an intent by the sender to authenticate the contents of this electronic message.**
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From: Hughes, Bethany
To: Bohrer, Mark F.; Garner, David P.; derrick@braatenlawfirm.com; Joshua A. Swanson
Cc: Forsberg, Sara L.; Knutson, Amy N.; Bender, Lawrence; Etter, Mary
Subject: Summit Carbon Solutions - NDIC Case Nos. 30869-30880
Date: Monday, July 8, 2024 11:39:02 AM
Attachments: Summit - NDIC Case Nos. 30869 to 30880 - Response to Landowner Intervenors" Objection-c.pdf

Summit - COS - NDIC Case Nos. 30869 to 30880 - Response to Landowner Intervenors" Objection-c.pdf

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Attached please find the following documents for filing and service with respect to the above-
referenced case numbers.
 

1. Response to Landowner Intervenors’ Objection; and
2. Certificate of Service.

 
Thanks,
 
Bethany Hughes
Legal Administrative Assistant/Paralegal
Fredrikson & Byron, P.A.
Please note our new address:
304 East Front Ave, Suite 400, Bismarck, ND 58504-5639
Direct: 701-221-8641  |  Main: 701.221.8700  |  Fax: 701-221-8750
**This is a transmission from the law firm of Fredrikson & Byron, P.A. and may contain information which is privileged,
confidential, and protected by the attorney-client or attorney work product privileges. If you are not the addressee, note that
any disclosure, copying, distribution, or use of the contents of this message is prohibited. If you have received this
transmission in error, please destroy it and notify us immediately at our telephone number (701) 221-8700. The name and
biographical data provided above are for informational purposes only and are not intended to be a signature or other indication
of an intent by the sender to authenticate the contents of this electronic message.**
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BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA


CASE NOS. 30869--30880
In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15,
16,17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30,
31, 32, 33, 34, and 35, Township 141 North, Range
87 West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND


In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #1, LLC storage facility located
in Sections 31, 32, 33, and 34, Township 142
North, Range 87 West, Sections 1, 11, 12, 13, 14,
15, 22, 23, 24, 25, 26, 35, and 36, Township 141
North, Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8,
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.


In re application of Summit Carbon Storage# 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,







11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20,
21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and
35, Township 141 North, Range 87 West, Sections
1, 2, 3, and 12, Township 140 North, Range 88
West and Sections 4, 5, 6, and 7, Township 140
North, Range 87 West, Mercer, Morton, and
Oliver Counties, ND, in the Broom Creek
Formation.


In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35,
and 36, Township 141 North, Range 88 West,
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17,
18,19,20,21,22,23,25,26,27,28,29,30,31,32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.


In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19,20,21,22,23,24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6,7,8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND


In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by


2







nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #2, LLC storage facility located
in Sections 27, 28, 29, 32, 33, 34, and 35, Township
143 North, Range 88 West, Sections 1, 2, 3, 4, 5, 6,
7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,19,20,21,
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and
36, Township 142 North, Range 88 West, Sections
5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township
142 North, Range 88 West, Sections 5, 6, 7, 8, 17,
18, 19, 20, 29, 30, 31, Township 142 North, Range
87 West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.


In re application of Summit Carbon Storage # 2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1,2,3,4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.


In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1,
2,3,4,5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, 35, and 36, Township 142 North, Range 88
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and
31, Township 142 North, Range 87 West, and
Sections 1, 2, and 3, Township 141 North, Range
88 West, Mercer and Oliver Counties, ND,
subject to the application of Summit Carbon
Storage #2, LLC for the geologic storage of
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carbon dioxide in the Broom Creek Formation,
and enact such special field rules as may be
necessary.


In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,
2, 11, 12, 13 14, and 24, Township 142 North,
Range 87 West, Sections 1, 2, 3,4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1, 2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12,
13, 14, 15,16,17,18, 19,20,21,22,23,25,26,26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18,
19, and 20, Township 142 North, Range 85 West,
Oliver County, ND.


In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #3, LLC storage facility located
in Section 36, Township 143 North, Range 87
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34,
35, and 36, Township 143 North, Range 86 West,
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142
North, Range 87 West, Sections 1, 2,3, 4, 5, 6, 7,
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35,
Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.


In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the
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geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31,32,33, 34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1,2, 3,4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.


In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31,32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.


RESPONSE TOLANDOWNER INTERVENORS' OBJECTION


[ 1] Applicants Summit Carbon Storage #I, LLC, Summit Carbon Storage #2, LLC,


and Summit Carbon Storage #3, LLC (collectively, "Summit") submit this brief in response to the


Objection to Summit Carbon Stroage #1, LLC, Summit Carbon Storage #2, LLC, and Summit


Carbon Storage #3, LLC Supplements ("Objection") filed with the North Dakota Industrial


Commission ("Commission") by the Landowner Intervenors. 1


Landowner Intervenors are the Swenson Living Trust, Michael Bauman, Glenn and Lisa Gerving, Michael and
Bonnie Haupt, John Jochim, Kevin and Kimberly Kraft, Charrnayne Liebelt, Kirk and Linda Maize and Allen
Maize, Paul and Christy Metz, JoLene M. Rust, and Gary and Cassie Smith.
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FACTS


[i! 2] Summit commenced this case by filing three separate applications (collectively, the


"Applications") with the Commission requesting permits for the geologic storage of carbon


dioxide (the "Permits"). According to the North Dakota Legislature, "[i]t is in the public interest


to promote the geologic storage of carbon dioxide." N.D.C.C. $ 38-08-01.


[ii 3] The Commission recently held a three-day hearing on Summit's Applications.


Throughout the course of the hearing, Commission staff requested that Summit supplement, clarify


and/or correct very specific portions of its Applications (collectively, the "Commission's


Supplemental Requests"). The Landowner Intervenors did not object to the Commission's


Supplemental Requests at any time during the course of the three day hearing.


[ii 4] At the hearing, Landowner Intervenors-through their attorney-conducted
t


extensive cross-examination of Summit's witnesses relating to certain provisions of Summit's


Applications. During cross-examination, Landowner Intervenors requested several revisions to the


Storage Agreement and Exhibit D thereto, the Pore Space Lease. Summit agreed to make certain


ofthe requested revisions to the Storage Agreement and Pore Space Lease (the "Intervenor Storage


Agreement Revisions") at the hearing.


[ii 5] Commission staff requested that that the Intervenor Storage Agreement Revisions


be included in Summit's response to the Commission's Supplemental Requests. To be clear, the


Intervenor Storage Agreement Revisions were made solely in response to the Landowner


Intervenors' requests during cross-examination and not in response to any of the Commission's


Supplemental Requests.


[ii 6] Summit filed its response to the Supplemental Requests (collectively, the


"Supplemental Responses"), including the Intervenor Storage Agreement Revisions, on June 24,
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2024. Soon after Summit filed its Supplemental Responses, Landowner Intervenors filed their


Objection.


[ 7] According to Landowner Intervenors, the "notice and hearing process required by


N.D.A.C. § 43-05-01-08 do[es] not allow for these amendments and supplements to an application


after issuance of the notice of hearing." Landowner Intervenors' Objection 2. Landowner


Intervenors further state that "[given the significant property interests being stripped from


landowners by the Commission in this proceeding, it is critical that the Commission provide the


most robust protection of Intervenors' rights to due process." Id. at 3. Finally, Landowner


Intervenors argue that "[a]llowing the applicants to literally amend and supplement the application


in real time in response to the Intervenors' questioning and the deficiencies pointed out by


Commission staff and Intervenors' violates due process." Id.


[f 8] At the time of the filing of this response, the Commission has not made a decision


on Summit's Applications.


ARGUMENT


[f 9] First, the Commission may render a decision on Summit's original Applications in


the absence of Summit's Supplemental Responses, and most definitely without considering the


Intervenor Storage Agreement Revisions. Second, if the Commission disagrees and finds that it


must consider Summit's Supplemental Responses in order to issue the requested Permits, the


Commission may do so because there is no statute or regulation that prohibits the Commission


from considering this information. Finally, neither Summit's Supplemental Responses, nor the


Commission's consideration thereof, would violate Landowner Intervenors' due process rights.
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I. The Commission can issue Summit the requested Permits without considering
Summit's Supplemental Responses or the Intervenor Storage Agreement Revisions.


[ii 1 0] It is Summit's position that its original Applications are sufficient for the


Commission to issue Summit the requested Permits and that Summit's Supplemental Responses


were gratuitous. In coordination with Commission staff, Summit produced several iterations of its


Applications prior to the Applications being deemed complete and noticed for hearing. Therefore,


Summit respectfully requests that the Commission render its decision solely upon the information


provided in Summit's original Applications and upon the testimony and evidence received at the


hearing on said Applications. If the Commission determines that Summit's original Applications


are sufficient to issue Summit the requested Permits, then the Commission may disregard


Summit's Supplemental Responses and the Intervenor Storage Agreement Revisions, thus


rendering Landowner Intervenors' Objection moot.


II. Nothing prohibits the Commission from considering Summit's Supplemental
Responses.


[ii 11] Alternatively, if the Commission determines that Summit's original Applications


are not sufficient, and that the Commission must consider Summit's Supplemental Responses in


order to issue Summit the requested Permits, then it is within the scope of the Commission's


authority and jurisdiction to do so.


[ii 12] First, there are no provisions in N.D.C.C. ch. 38-22 or N.D.A.C. 43-05-01 that


prohibit the Commission from considering supplements to an application that are submitted after


a hearing. Even if there were, the Commission has the authority to waive such prohibitions. See


N.D.C.C. § 38-22-03(7).2


2 The Commission has authority "[t]o grant, for good cause, exceptions to this chapters requirements and
implementing rules.
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(ii 13] Second, the Commission does have the broad power to set any "application


requirements" that the Commission desires. See N.D.C.C. $ 38-22-05(1)a) ("A person applying


for a permit shall ... [c]omply with application requirements set by the commission."). Requiring


an applicant to supplement its application after the hearing is necessarily an "application


requirement." If the Commission has the authority to require an applicant to supplement its


application after the hearing, then the Commission may consider those supplements in rendering


its decision thereon under the same authority.


[ 14] Last, common sense dictates that the Commission should have the authority to


require and consider supplemental information submitted after a hearing. The purpose ofthe public


hearing on Summit's Applications was to allow the public and other interested parties (including


the Commission) the opportunity to question and comment on Summit's Applications. The


Landowner Intervenors acknowledge this in their Objection and were afforded this opportunity.3


The purpose of a public hearing is defeated if the Commission does not have the ability to address


those comments by requiring the submission of supplemental information. Further to this point, it


should be noted that Landowner Intervenors did not take the opportunity to respond to any of


Summit's Supplemental Responses or the Intervenor Storage Agreement Revisions and merely


submitted their objections to the same.


III. The Commission would not violate due process by considering Summit's
Supplemental Responses.


[,r 15] Landowner Intervenors repeatedly assert in their Objection that the Commission


would violate their due process rights by considering Summit's Supplemental Responses and


Intervenor Storage Agreement Revisions.4 This argument does not carry any weight.


3 See Br.2 (The public and many others were invited to comment on the existing [Applications].").
4 See, e.g., Br. 3 ("Given the significant property interests being stripped from landowners by the Commission in


this proceeding, it is critical that the Commission provide the most robust protection of lntervenors' rights to due
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[ii 16] First, the Landowner Intervenors cannot argue that Summit's Supplemental


Responses materially "amend" the original Applications. Most ofthe Supplement Responses were


just that, supplements and clarifications. For example, Summit's Supplemental Responses do not


amend the boundaries of the proposed storage facilities, do not amend the capacity of the storage


facilities, do not amend the operator of the storage facilities, do not amend the amount or sources


of carbon dioxide to be injected into such facilities, and do not amend the compensation to be paid


to nonconsenting owners within the storage facilities. In their Objection, the Landowner


Intervenors do not identify how any Supplemental Response or Intervenor Storage Agreement


Revision prejudice their rights in this proceeding. Furthermore, as stated above, Summit believes


that the Commission may render a decision on Summit's Applications without regard to Summit's


Supplemental Responses or the Intervenor Storage Agreement Revisions due to the immaterial


nature of such responses and revisions.


[ii 17] Second, and unbelievably, Landowner Intervenors argue against the Intervenor


Storage Agreement Revisions that were made in direct response to the concerns raised by


Landowner Intervenors at the hearings. In other words, Landowner Intervenors acknowledge that


their participation in these proceedings (due process) produced favorable results for the Landowner


Intervenors via the Intervenor Storage Agreement Revisions, but are now requesting that the


Commission disregard such results for the sole purpose of bolstering a non-existent due process


argument. The Landowner Intervenors cannot have it both ways.


[ii 18] Last, the Commission has not issued a final order on Summit's Applications nor


any order regarding amalgamation of pore space. Accordingly, the Landowner Intervenors' due


process. Allowing [Summit] to literally amend and supplement the application in real time in response to the
Intervenors' questioning and the deficiencies pointed out by Commission staff and Intervenors' violates due
process.").
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process arguments are not ripe until such a final order affecting their property rights has been


issued.


CONCLUSION


[i! 19] For the foregoing reasons, Landowner Intervenors' Objection is meritless and the


Commission should proceed to render a decision on Summit's Applications with, or without, the


Supplemental Responses and/or Intervenor Storage Agreement Revisions.


Dated this 8th day of July, 2024.


By:
Lawrence Be r 908)
Tyler J. Glu (#06587)
lbender@fredlaw.com
tgludt@fredlaw.com
FREDRIKSON & BYRON, P.A.
304 East Front Avenue, Suite 400
Bismarck, ND 58504
(701) 221-8700


Attorneysfor Summit Carbon Storage #1, LLC,
Summit Carbon Storage #2, LLC and
Summit Carbon Storage #3, LLC


#82989275vl
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BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA


CASE NOS. 30869-30880
In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15,
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30,
31, 32, 33, 34, and 35, Township 141 North, Range
87 West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND


In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #1, LLC storage facility located
in Sections 31, 32, 33, and 34, Township 142
North, Range 87 West, Sections 1, 11, 12, 13, 14,
15, 22, 23, 24, 25, 26, 35, and 36, Township 141
North, Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8,
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.


In re application of Summit Carbon Storage # 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,







11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20,
21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and
35, Township 141 North, Range 87 West, Sections
1, 2, 3, and 12, Township 140 North, Range 88
West and Sections 4, 5, 6, and 7, Township 140
North, Range 87 West, Mercer, Morton, and
Oliver Counties, ND, in the Broom Creek
Formation.


In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35,
and 36, Township 141 North, Range 88 West,
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17,
18, 19,20,21,22,23,25,26,27,28,29,30,31,32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.


In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2,3,4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6,7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND


In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
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nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #2, LLC storage facility located
in Sections 27, 28, 29, 32, 33, 34, and 35, Township
143 North, Range 88 West, Sections 1, 2,3, 4, 5, 6,
7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21,
22,23,24,25,26,27,28,29,30,32,33,34,35,and
36, Township 142 North, Range 88 West, Sections
5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township
142 North, Range 88 West, Sections 5, 6, 7, 8, 17,
18, 19, 20, 29, 30, 31, Township 142 North, Range
87 West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.


In re application of Summit Carbon Storage # 2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3,4, 5, 6, 7, 8, 9, 10,
11, 12, 13,14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6,7,8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.


In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1,
2,3,4,5,6,7,8,9,10,11,12,13,14,15,16,17,18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, 35, and 36, Township 142 North, Range 88
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and
31, Township 142 North, Range 87 West, and
Sections 1, 2, and 3, Township 141 North, Range
88 West, Mercer and Oliver Counties, ND,
subject to the application of Summit Carbon
Storage #2, LLC for the geologic storage of
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carbon dioxide in the Broom Creek Formation,
and enact such special field rules as may be
necessary.


In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,
2, 11, 12, 13 14, and 24, Township 142 North,
Range 87 West, Sections 1, 2,3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1, 2,3,4,5, 6, 7, 8, 9, 10, 11, 12,
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18,
19, and 20, Township 142 North, Range 85 West,
Oliver County, ND.


In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #3, LLC storage facility located
in Section 36, Township 143 North, Range 87
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34,
35, and 36, Township 143 North, Range 86 West,
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142
North, Range 87 West, Sections 1, 2,3, 4, 5, 6, 7,
8,9,10,11,12,13,14,15,16,17,18,19,20,21,22,
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35,
Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.


In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
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Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31,32,33, 34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1, 2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.


In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31 ,32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.


CERTIFICATE OFSERVICE


[ 1] I, the undersigned, hereby certify that a true and correct copy of the following


document:


1. Response to Landowner Intervenors' Objection.


was, on July 8, 2024, filed electronically with the North Dakota Industrial Commission and served


upon the following via electronic mail:


Mark Bohrer
mbohrer@nd.gov


Sara Forsberg
slforsberg@nd.gov


David Garner
dpgarner@nd.gov


Amy Knutson
anknutson@nd.gov
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Derrick Braaten
derrick@braatenlawfirm.com


Dated this 8th day of July, 2024.


#83024283vl


Joshua Swanson
j swanson@vogellaw.com


Lawrence e
lbender@fred w.com
FREDRIKSON & BYRON, P.A.
304 East Front Avenue, Suite 400
Bismarck, ND 58504
(701) 221-8700
Attorneysfor Summit Carbon Storage #1, LLC,
Summit Carbon Storage #2, LLC and
Summit Carbon Storage #3, LLC
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BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA

CASE NOS. 30869--30880
In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15,
16,17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30,
31, 32, 33, 34, and 35, Township 141 North, Range
87 West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND

In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #1, LLC storage facility located
in Sections 31, 32, 33, and 34, Township 142
North, Range 87 West, Sections 1, 11, 12, 13, 14,
15, 22, 23, 24, 25, 26, 35, and 36, Township 141
North, Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8,
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.

In re application of Summit Carbon Storage# 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,



11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20,
21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and
35, Township 141 North, Range 87 West, Sections
1, 2, 3, and 12, Township 140 North, Range 88
West and Sections 4, 5, 6, and 7, Township 140
North, Range 87 West, Mercer, Morton, and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35,
and 36, Township 141 North, Range 88 West,
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17,
18,19,20,21,22,23,25,26,27,28,29,30,31,32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.

In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19,20,21,22,23,24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6,7,8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND

In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
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nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #2, LLC storage facility located
in Sections 27, 28, 29, 32, 33, 34, and 35, Township
143 North, Range 88 West, Sections 1, 2, 3, 4, 5, 6,
7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,19,20,21,
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and
36, Township 142 North, Range 88 West, Sections
5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township
142 North, Range 88 West, Sections 5, 6, 7, 8, 17,
18, 19, 20, 29, 30, 31, Township 142 North, Range
87 West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.

In re application of Summit Carbon Storage # 2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1,2,3,4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1,
2,3,4,5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, 35, and 36, Township 142 North, Range 88
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and
31, Township 142 North, Range 87 West, and
Sections 1, 2, and 3, Township 141 North, Range
88 West, Mercer and Oliver Counties, ND,
subject to the application of Summit Carbon
Storage #2, LLC for the geologic storage of
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carbon dioxide in the Broom Creek Formation,
and enact such special field rules as may be
necessary.

In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,
2, 11, 12, 13 14, and 24, Township 142 North,
Range 87 West, Sections 1, 2, 3,4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1, 2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12,
13, 14, 15,16,17,18, 19,20,21,22,23,25,26,26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18,
19, and 20, Township 142 North, Range 85 West,
Oliver County, ND.

In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #3, LLC storage facility located
in Section 36, Township 143 North, Range 87
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34,
35, and 36, Township 143 North, Range 86 West,
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142
North, Range 87 West, Sections 1, 2,3, 4, 5, 6, 7,
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35,
Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.

In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the
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geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31,32,33, 34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1,2, 3,4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31,32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.

RESPONSE TOLANDOWNER INTERVENORS' OBJECTION

[ 1] Applicants Summit Carbon Storage #I, LLC, Summit Carbon Storage #2, LLC,

and Summit Carbon Storage #3, LLC (collectively, "Summit") submit this brief in response to the

Objection to Summit Carbon Stroage #1, LLC, Summit Carbon Storage #2, LLC, and Summit

Carbon Storage #3, LLC Supplements ("Objection") filed with the North Dakota Industrial

Commission ("Commission") by the Landowner Intervenors. 1

Landowner Intervenors are the Swenson Living Trust, Michael Bauman, Glenn and Lisa Gerving, Michael and
Bonnie Haupt, John Jochim, Kevin and Kimberly Kraft, Charrnayne Liebelt, Kirk and Linda Maize and Allen
Maize, Paul and Christy Metz, JoLene M. Rust, and Gary and Cassie Smith.
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FACTS

[i! 2] Summit commenced this case by filing three separate applications (collectively, the

"Applications") with the Commission requesting permits for the geologic storage of carbon

dioxide (the "Permits"). According to the North Dakota Legislature, "[i]t is in the public interest

to promote the geologic storage of carbon dioxide." N.D.C.C. $ 38-08-01.

[ii 3] The Commission recently held a three-day hearing on Summit's Applications.

Throughout the course of the hearing, Commission staff requested that Summit supplement, clarify

and/or correct very specific portions of its Applications (collectively, the "Commission's

Supplemental Requests"). The Landowner Intervenors did not object to the Commission's

Supplemental Requests at any time during the course of the three day hearing.

[ii 4] At the hearing, Landowner Intervenors-through their attorney-conducted
t

extensive cross-examination of Summit's witnesses relating to certain provisions of Summit's

Applications. During cross-examination, Landowner Intervenors requested several revisions to the

Storage Agreement and Exhibit D thereto, the Pore Space Lease. Summit agreed to make certain

ofthe requested revisions to the Storage Agreement and Pore Space Lease (the "Intervenor Storage

Agreement Revisions") at the hearing.

[ii 5] Commission staff requested that that the Intervenor Storage Agreement Revisions

be included in Summit's response to the Commission's Supplemental Requests. To be clear, the

Intervenor Storage Agreement Revisions were made solely in response to the Landowner

Intervenors' requests during cross-examination and not in response to any of the Commission's

Supplemental Requests.

[ii 6] Summit filed its response to the Supplemental Requests (collectively, the

"Supplemental Responses"), including the Intervenor Storage Agreement Revisions, on June 24,
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2024. Soon after Summit filed its Supplemental Responses, Landowner Intervenors filed their

Objection.

[ 7] According to Landowner Intervenors, the "notice and hearing process required by

N.D.A.C. § 43-05-01-08 do[es] not allow for these amendments and supplements to an application

after issuance of the notice of hearing." Landowner Intervenors' Objection 2. Landowner

Intervenors further state that "[given the significant property interests being stripped from

landowners by the Commission in this proceeding, it is critical that the Commission provide the

most robust protection of Intervenors' rights to due process." Id. at 3. Finally, Landowner

Intervenors argue that "[a]llowing the applicants to literally amend and supplement the application

in real time in response to the Intervenors' questioning and the deficiencies pointed out by

Commission staff and Intervenors' violates due process." Id.

[f 8] At the time of the filing of this response, the Commission has not made a decision

on Summit's Applications.

ARGUMENT

[f 9] First, the Commission may render a decision on Summit's original Applications in

the absence of Summit's Supplemental Responses, and most definitely without considering the

Intervenor Storage Agreement Revisions. Second, if the Commission disagrees and finds that it

must consider Summit's Supplemental Responses in order to issue the requested Permits, the

Commission may do so because there is no statute or regulation that prohibits the Commission

from considering this information. Finally, neither Summit's Supplemental Responses, nor the

Commission's consideration thereof, would violate Landowner Intervenors' due process rights.
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I. The Commission can issue Summit the requested Permits without considering
Summit's Supplemental Responses or the Intervenor Storage Agreement Revisions.

[ii 1 0] It is Summit's position that its original Applications are sufficient for the

Commission to issue Summit the requested Permits and that Summit's Supplemental Responses

were gratuitous. In coordination with Commission staff, Summit produced several iterations of its

Applications prior to the Applications being deemed complete and noticed for hearing. Therefore,

Summit respectfully requests that the Commission render its decision solely upon the information

provided in Summit's original Applications and upon the testimony and evidence received at the

hearing on said Applications. If the Commission determines that Summit's original Applications

are sufficient to issue Summit the requested Permits, then the Commission may disregard

Summit's Supplemental Responses and the Intervenor Storage Agreement Revisions, thus

rendering Landowner Intervenors' Objection moot.

II. Nothing prohibits the Commission from considering Summit's Supplemental
Responses.

[ii 11] Alternatively, if the Commission determines that Summit's original Applications

are not sufficient, and that the Commission must consider Summit's Supplemental Responses in

order to issue Summit the requested Permits, then it is within the scope of the Commission's

authority and jurisdiction to do so.

[ii 12] First, there are no provisions in N.D.C.C. ch. 38-22 or N.D.A.C. 43-05-01 that

prohibit the Commission from considering supplements to an application that are submitted after

a hearing. Even if there were, the Commission has the authority to waive such prohibitions. See

N.D.C.C. § 38-22-03(7).2

2 The Commission has authority "[t]o grant, for good cause, exceptions to this chapters requirements and
implementing rules.
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(ii 13] Second, the Commission does have the broad power to set any "application

requirements" that the Commission desires. See N.D.C.C. $ 38-22-05(1)a) ("A person applying

for a permit shall ... [c]omply with application requirements set by the commission."). Requiring

an applicant to supplement its application after the hearing is necessarily an "application

requirement." If the Commission has the authority to require an applicant to supplement its

application after the hearing, then the Commission may consider those supplements in rendering

its decision thereon under the same authority.

[ 14] Last, common sense dictates that the Commission should have the authority to

require and consider supplemental information submitted after a hearing. The purpose ofthe public

hearing on Summit's Applications was to allow the public and other interested parties (including

the Commission) the opportunity to question and comment on Summit's Applications. The

Landowner Intervenors acknowledge this in their Objection and were afforded this opportunity.3

The purpose of a public hearing is defeated if the Commission does not have the ability to address

those comments by requiring the submission of supplemental information. Further to this point, it

should be noted that Landowner Intervenors did not take the opportunity to respond to any of

Summit's Supplemental Responses or the Intervenor Storage Agreement Revisions and merely

submitted their objections to the same.

III. The Commission would not violate due process by considering Summit's
Supplemental Responses.

[,r 15] Landowner Intervenors repeatedly assert in their Objection that the Commission

would violate their due process rights by considering Summit's Supplemental Responses and

Intervenor Storage Agreement Revisions.4 This argument does not carry any weight.

3 See Br. 2 (The public and many others were invited to comment on the existing [Applications].").
4 See, e.g., Br. 3 ("Given the significant property interests being stripped from landowners by the Commission in

this proceeding, it is critical that the Commission provide the most robust protection of lntervenors' rights to due
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[ii 16] First, the Landowner Intervenors cannot argue that Summit's Supplemental

Responses materially "amend" the original Applications. Most of the Supplement Responses were

just that, supplements and clarifications. For example, Summit's Supplemental Responses do not

amend the boundaries of the proposed storage facilities, do not amend the capacity of the storage

facilities, do not amend the operator of the storage facilities, do not amend the amount or sources

of carbon dioxide to be injected into such facilities, and do not amend the compensation to be paid

to nonconsenting owners within the storage facilities. In their Objection, the Landowner

Intervenors do not identify how any Supplemental Response or Intervenor Storage Agreement

Revision prejudice their rights in this proceeding. Furthermore, as stated above, Summit believes

that the Commission may render a decision on Summit's Applications without regard to Summit's

Supplemental Responses or the Intervenor Storage Agreement Revisions due to the immaterial

nature of such responses and revisions.

[ii 17] Second, and unbelievably, Landowner Intervenors argue against the Intervenor

Storage Agreement Revisions that were made in direct response to the concerns raised by

Landowner Intervenors at the hearings. In other words, Landowner Intervenors acknowledge that

their participation in these proceedings (due process) produced favorable results for the Landowner

Intervenors via the Intervenor Storage Agreement Revisions, but are now requesting that the

Commission disregard such results for the sole purpose of bolstering a non-existent due process

argument. The Landowner Intervenors cannot have it both ways.

[ii 18] Last, the Commission has not issued a final order on Summit's Applications nor

any order regarding amalgamation of pore space. Accordingly, the Landowner Intervenors' due

process. Allowing [Summit] to literally amend and supplement the application in real time in response to the
Intervenors' questioning and the deficiencies pointed out by Commission staff and Intervenors' violates due
process.").
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process arguments are not ripe until such a final order affecting their property rights has been

issued.

CONCLUSION

[i! 19] For the foregoing reasons, Landowner Intervenors' Objection is meritless and the

Commission should proceed to render a decision on Summit's Applications with, or without, the

Supplemental Responses and/or Intervenor Storage Agreement Revisions.

Dated this 8th day of July, 2024.

By:
Lawrence Be r 908)
Tyler J. Glu (#06587)
lbender@fredlaw.com
tgludt@fredlaw.com
FREDRIKSON & BYRON, P.A.
304 East Front Avenue, Suite 400
Bismarck, ND 58504
(701) 221-8700

Attorneysfor Summit Carbon Storage #1, LLC,
Summit Carbon Storage #2, LLC and
Summit Carbon Storage #3, LLC

#82989275vl

11



BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA

CASE NOS. 30869-30880
In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15,
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30,
31, 32, 33, 34, and 35, Township 141 North, Range
87 West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND

In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #1, LLC storage facility located
in Sections 31, 32, 33, and 34, Township 142
North, Range 87 West, Sections 1, 11, 12, 13, 14,
15, 22, 23, 24, 25, 26, 35, and 36, Township 141
North, Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8,
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.

In re application of Summit Carbon Storage # 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,



11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20,
21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and
35, Township 141 North, Range 87 West, Sections
1, 2, 3, and 12, Township 140 North, Range 88
West and Sections 4, 5, 6, and 7, Township 140
North, Range 87 West, Mercer, Morton, and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35,
and 36, Township 141 North, Range 88 West,
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17,
18, 19,20,21,22,23,25,26,27,28,29,30,31,32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.

In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2,3,4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6,7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND

In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
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nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #2, LLC storage facility located
in Sections 27, 28, 29, 32, 33, 34, and 35, Township
143 North, Range 88 West, Sections 1, 2,3, 4, 5, 6,
7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21,
22,23,24,25,26,27,28,29,30,32,33,34,35,and
36, Township 142 North, Range 88 West, Sections
5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township
142 North, Range 88 West, Sections 5, 6, 7, 8, 17,
18, 19, 20, 29, 30, 31, Township 142 North, Range
87 West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.

In re application of Summit Carbon Storage # 2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3,4, 5, 6, 7, 8, 9, 10,
11, 12, 13,14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6,7,8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1,
2,3,4,5,6,7,8,9,10,11,12,13,14,15,16,17,18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, 35, and 36, Township 142 North, Range 88
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and
31, Township 142 North, Range 87 West, and
Sections 1, 2, and 3, Township 141 North, Range
88 West, Mercer and Oliver Counties, ND,
subject to the application of Summit Carbon
Storage #2, LLC for the geologic storage of
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carbon dioxide in the Broom Creek Formation,
and enact such special field rules as may be
necessary.

In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,
2, 11, 12, 13 14, and 24, Township 142 North,
Range 87 West, Sections 1, 2,3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1, 2,3,4,5, 6, 7, 8, 9, 10, 11, 12,
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18,
19, and 20, Township 142 North, Range 85 West,
Oliver County, ND.

In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #3, LLC storage facility located
in Section 36, Township 143 North, Range 87
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34,
35, and 36, Township 143 North, Range 86 West,
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142
North, Range 87 West, Sections 1, 2,3, 4, 5, 6, 7,
8,9,10,11,12,13,14,15,16,17,18,19,20,21,22,
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35,
Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.

In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
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Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31,32,33, 34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1, 2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31 ,32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.

CERTIFICATE OFSERVICE

[ 1] I, the undersigned, hereby certify that a true and correct copy of the following

document:

1. Response to Landowner Intervenors' Objection.

was, on July 8, 2024, filed electronically with the North Dakota Industrial Commission and served

upon the following via electronic mail:

Mark Bohrer
mbohrer@nd.gov

Sara Forsberg
slforsberg@nd.gov

David Garner
dpgarner@nd.gov

Amy Knutson
anknutson@nd.gov
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Derrick Braaten
derrick@braatenlawfirm.com

Dated this 8th day of July, 2024.

#83024283vl

Joshua Swanson
j swanson@vogellaw.com

Lawrence e
lbender@fred w.com
FREDRIKSON & BYRON, P.A.
304 East Front Avenue, Suite 400
Bismarck, ND 58504
(701) 221-8700
Attorneysfor Summit Carbon Storage #1, LLC,
Summit Carbon Storage #2, LLC and
Summit Carbon Storage #3, LLC
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From: Desirae Zaste
To: -Info-Oil & Gas Division; Forsberg, Sara L.; Bender, Lawrence; TThrone@thronelaw.com; Gludt, Tyler; Helms,

Lynn D.; Garner, David P.; Knutson, Amy N.; Joshua A. Swanson
Cc: Derrick Braaten
Subject: Summit Carbon Storage (Case Nos. 30869-30880)
Date: Tuesday, July 2, 2024 10:42:26 AM
Attachments: Petition for Reconsideration.pdf

240702 Declaration of Service.pdf

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Good morning,
 
Attached for filing and service are the following documents:
 

Petition for Reconsideration of Denial of Motion to Continue Hearing; and
Declaration of Service.

 
Desirae Zaste│ Certified Paralegal

 

Braaten Law Firm
109 N. 4th Street, Suite 100

Bismarck, ND  58501
Phone:  701-221-2911

Fax:  701-221-5842
www.braatenlawfirm.com

 

 
PRIVILEGED COMMUNICATION
This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic
Communications Privacy Act, 18 U.S.C. Sections 2510-2521.  This e-mail is confidential and may contain information
that is privileged, attorney work product or exempt from disclosure under applicable law.  Recipients should not file
copies of this e-mail with publicly accessible records.  If you have received this message in error, please immediately
notify the sender by return e-mail and delete this e-mail message from your computer. Thank you for your
cooperation.
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In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 


Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 


 


  







7 
 


 
PETITION FOR RECONSIDERATION OF DENIAL OF  


MOTION TO CONTINUE HEARING 
 
 


[¶1] Intervenor Landowners petitions for reconsideration of the Commission’s denial of 


Landowners’ motion to continue the hearing. Lynn Helms indicated that staff will not present a 


decision for a vote by the Commission until September or October, months from now.1 The 


Commission has allowed Summit to amend and supplement its applications post-hearing, has 


refused to allow any meaningful discovery, and has very openly and explicitly stymied any 


semblance of due process for the Landowners. The false premise that all parties must rush to a 


hearing was proven false by the hearing itself, and the numerous amendments and supplements to 


the application that followed. For the reasons stated in the objection to these supplements and 


amendments, the Landowners also ask the Commission to reconsider its denial of their motion to 


continue the hearing. There is ample time to allow an amended application to be developed into a 


draft permit and fact sheet as required by law, and to allow discovery and due process prior to the 


Commission making a decision next September. The failure to do so constitutes a violation of the 


constitutional due process rights of the Landowners. 


 


 


 


 


 


 
1  https://northdakotamonitor.com/2024/06/14/summits-carbon-storage-plans-face-strong-objections-at-permit-
hearing/ (“Helms, who is retiring this month, said technical staff with the Department of Mineral Resources will review 
the information and likely make a recommendation to the full North Dakota Industrial Commission by September or 
October.”); see also https://www.dmr.nd.gov/dmr/oilgas/directorscut at 11:56-13:07. 



https://northdakotamonitor.com/2024/06/14/summits-carbon-storage-plans-face-strong-objections-at-permit-hearing/

https://northdakotamonitor.com/2024/06/14/summits-carbon-storage-plans-face-strong-objections-at-permit-hearing/

https://www.dmr.nd.gov/dmr/oilgas/directorscut
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DATED this 2nd day of July, 2024. 


BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Intervenors the 
Swenson Living Trust, Bauman, 
Gerving, Haupt, Jochim, Kraft, 
Liebelt, Maize, Metz, Rust, and 
Smith 
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NORTH DAKOTA INDUSTRIAL COMMISSION 


OIL AND GAS DIVISION 


 


In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 


Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 


 
DECLARATION OF SERVICE 


 


 
[¶1] I hereby certify that true and correct copies of the following documents: 
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• Petition for Reconsideration of Denial of Motion to Continue Hearing; and 


• Declaration of Service. 


were, on the 2nd day of July, 2024 sent via electronic mail to the following: 


 
North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 
Tyler Gludt 
Attorney at Law 
TGludt@fredlaw.com 
 
Thomas Throne 
Attorney at Law 
tthrone@thronelaw.com 
 
Joshua Swanson 
Attorney for Intervenor Minnkota 
jswanson@vogellaw.com 
 


I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 


and correct. 


 


Signed on this 2nd day of July, 2024 at Bismarck, North Dakota. 


       __________________________________ 
       Desirae Zaste 
        







1 
 

NORTH DAKOTA INDUSTRIAL COMMISSION 

OIL AND GAS DIVISION 

 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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PETITION FOR RECONSIDERATION OF DENIAL OF  

MOTION TO CONTINUE HEARING 
 
 

[¶1] Intervenor Landowners petitions for reconsideration of the Commission’s denial of 

Landowners’ motion to continue the hearing. Lynn Helms indicated that staff will not present a 

decision for a vote by the Commission until September or October, months from now.1 The 

Commission has allowed Summit to amend and supplement its applications post-hearing, has 

refused to allow any meaningful discovery, and has very openly and explicitly stymied any 

semblance of due process for the Landowners. The false premise that all parties must rush to a 

hearing was proven false by the hearing itself, and the numerous amendments and supplements to 

the application that followed. For the reasons stated in the objection to these supplements and 

amendments, the Landowners also ask the Commission to reconsider its denial of their motion to 

continue the hearing. There is ample time to allow an amended application to be developed into a 

draft permit and fact sheet as required by law, and to allow discovery and due process prior to the 

Commission making a decision next September. The failure to do so constitutes a violation of the 

constitutional due process rights of the Landowners. 

 

 

 

 

 

 
1  https://northdakotamonitor.com/2024/06/14/summits-carbon-storage-plans-face-strong-objections-at-permit-
hearing/ (“Helms, who is retiring this month, said technical staff with the Department of Mineral Resources will review 
the information and likely make a recommendation to the full North Dakota Industrial Commission by September or 
October.”); see also https://www.dmr.nd.gov/dmr/oilgas/directorscut at 11:56-13:07. 

https://northdakotamonitor.com/2024/06/14/summits-carbon-storage-plans-face-strong-objections-at-permit-hearing/
https://northdakotamonitor.com/2024/06/14/summits-carbon-storage-plans-face-strong-objections-at-permit-hearing/
https://www.dmr.nd.gov/dmr/oilgas/directorscut
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DATED this 2nd day of July, 2024. 

BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Intervenors the 
Swenson Living Trust, Bauman, 
Gerving, Haupt, Jochim, Kraft, 
Liebelt, Maize, Metz, Rust, and 
Smith 
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NORTH DAKOTA INDUSTRIAL COMMISSION 

OIL AND GAS DIVISION 

 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 

 
DECLARATION OF SERVICE 

 

 
[¶1] I hereby certify that true and correct copies of the following documents: 
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• Petition for Reconsideration of Denial of Motion to Continue Hearing; and 

• Declaration of Service. 

were, on the 2nd day of July, 2024 sent via electronic mail to the following: 

 
North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 
Tyler Gludt 
Attorney at Law 
TGludt@fredlaw.com 
 
Thomas Throne 
Attorney at Law 
tthrone@thronelaw.com 
 
Joshua Swanson 
Attorney for Intervenor Minnkota 
jswanson@vogellaw.com 
 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 

and correct. 

 

Signed on this 2nd day of July, 2024 at Bismarck, North Dakota. 

       __________________________________ 
       Desirae Zaste 
        



From: Desirae Zaste
To: -Info-Oil & Gas Division; Forsberg, Sara L.; Bender, Lawrence; TThrone@thronelaw.com; Gludt, Tyler; Helms,

Lynn D.; Garner, David P.; Knutson, Amy N.; Joshua A. Swanson
Cc: Derrick Braaten
Subject: Summit Carbon Storage (Case Nos. 30869-30880)
Date: Thursday, June 27, 2024 2:32:28 PM
Attachments: Intervenor Landowners Reply MTC.pdf

Declaration of DB in Support of Motion to Compel-Reply.pdf
Ex. 13- 240509 Garner email from Derrick Braaten re schedule.pdf
Objection to Supplements.pdf
240627 Declaration of Service.pdf

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Good afternoon,
 
Attached for filing and service are the following documents:
 

Intervenor Landowners’ Reply Brief in Support of Motion to Compel;
Supplemental Declaration of Derrick Braaten in Support of Motion to
Compel;
Exhibit 13 -Email sent on May 9, 2024 to Hearing Officer Dave Garner, with
courtesy copies to Lawrence Bender, Desirae Zaste, and Lynn D. Helms;
Objection to Summit Carbon Storage #1, LLC, Summit Carbon Storage #2,
LLC, and Summit Carbon Storage #3, LLC Supplements; and
Declaration of Service.

 
 
Desirae Zaste│ Certified Paralegal

 

Braaten Law Firm
109 N. 4th Street, Suite 100

Bismarck, ND  58501
Phone:  701-221-2911

Fax:  701-221-5842
www.braatenlawfirm.com
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This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic
Communications Privacy Act, 18 U.S.C. Sections 2510-2521.  This e-mail is confidential and may contain information
that is privileged, attorney work product or exempt from disclosure under applicable law.  Recipients should not file
copies of this e-mail with publicly accessible records.  If you have received this message in error, please immediately
notify the sender by return e-mail and delete this e-mail message from your computer. Thank you for your
cooperation.
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NORTH DAKOTA INDUSTRIAL COMMISSION 


OIL AND GAS DIVISION 


 


In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 


Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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INTERVENOR LANDOWNERS’ REPLY BRIEF IN SUPPORT OF MOTION TO 


COMPEL 
 


 


Continuing its efforts to evade routine discovery, Summit makes bare assertions and relies 


on strained interpretations of the rules of procedure. Significantly, Summit does not dispute that 


Intervenor Landowners extended offers to choose a mutually agreed upon date for the deposition 


on May 2 and on May 9; it does not dispute that it never responded to these requests; and it does 


not dispute that it has had actual notice of the deposition and topics of questioning since May 9. 


Instead, it claims that it can duck its discovery obligations because Intervenor Landowners did not 


“certify” that it made these conferral attempts in a separate document, a two-way conferral did not 


occur, and it did not have sufficient notice. However, the Commission should grant Intervenor 


Landowner’s motion because they sufficiently described their conferral attempts to demonstrate 


that they attempted to confer in good faith; the only reason a conferral did not occur is because 


Summit deliberately ignored Intervenor Landowners; Summit had notice of the deposition nearly 


a month before its scheduled date. Finally, it is the express policy of North Dakota to conduct 


procedures relating to the geologic storage of carbon dioxide “in a manner fair to all interests.” § 


38-22-01, N.D.C.C., and fairness requires the Commission to allow the deposition to go forward.  


A. Intervenor Landowners have complied with the requirements under Rule 37. 
 


a. The only reason a conferral did not occur is because Summit ignored 
Intervenor Landowners’ attempts to do so. 


 
Rule 37 requires a party to attempt to obtain discovery in good faith before seeking court 


intervention. But the party resisting discovery cannot simply refuse to confer and then claim Rule 


37 was not satisfied because a conferral did not occur—a sincere attempt to confer is sufficient. 


Meuchal v. Red Trail Energy, LLC, 2024 ND 44, ¶ 27, 4 N.W.3d 203 (collecting cases). Summits’ 
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own case stands for this. Meuchal, ¶ 27 (“Conferring requires a party actually communicate by 


phone or in person, or at least sincerely attempt to do so.”) (emphasis added). 


Summit contends that the Commission should shield it from the deposition because 


Intervenor Landowners “did not confer or attempt to confer with Summit Storage in good faith.” 


Pls’ Resp. at 11. This argument is without merit, and the facts speak for themselves.  


On May 2, 2024, counsel for Intervenor Landowners extended an offer to counsel for 


Summit to coordinate the timing of the deposition, stating in part: 


I would like to put aside some days in late May/early June for the deposition that work for 
our two schedules at least how busy we both are and are likely to become. Please let me 
know what days you have available for a deposition. 


Ex. 9.  


On May 9, after one full week of silence and with the hearing fast approaching, Mr. Braaten 


scheduled the deposition for June 6 as a placeholder, but again advised Mr. Bender that the date 


was flexible if it did not work for him:  


I scheduled this to get a date down and I did try to look at what I know of your schedule 
between PSC hearings, etc. I am open to rescheduling this if we can find a mutually 
agreeable date though, so just wanted to let you know that right away.  


 
Ex. 10.  Weeks go by, and again, silence from Summit. Additionally, on May 9th, an email was 


sent to Hearing Officer Dave Garner, with courtesy copies to Lawrence Bender, Lynn Helms 


indicating that a call was placed to Hearing Officer Garner and Summit’s counsel on May 3, 2024 


to discuss the abbreviated schedule and also indicated the deposition was scheduled for June 6, 


2024.  See Exhibit 13 to Supplemental Declaration of Derrick Braaten.  


On May 31, Intervenor Landowners re-noticed the deposition as a formality after being 


officially joined as a party. Then, on June 4, more than a month after Intervenor Landowners first 


contacted Summit and just two days before the deposition, Mr. Bender finally communicated. But 


instead of offering a new date, he did nothing but contend that as a non-party, Summit should have 
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been served a subpoena instead of a notice. To assuage Summit’s concerns, Intervenor Landowners 


promptly served notices on the three of the Summit storage entities that are technically the parties 


rather than the Summit entity that actually submitted the applications on behalf of the three other 


subsidiaries. The topics of questioning and the date remained the same. 


 But then, on June 5, the day before the deposition, Summit invented new imaginary 


concerns regarding notice to a third party, Minnkota Power Cooperative, Inc., and a purported lack 


of particularity with respect to the description of the topics of questioning (which speak for 


themselves). Mr. Braaten promptly responded, thoroughly summarizing the lengths he took to 


coordinate the deposition over the preceding weeks and further described the specificity of the 


topics.  


 Intervenor Landowners did not engage in a two-way discussion regarding the deposition, 


but this was no fault of their own. Rule 37 does not require conferral to actually occur because no 


party can force the other to engage in a discussion—a sincere attempt is sufficient. Clearly 


Intervenor Landowners met this standard, and the Commission should grant the motion.  


b. Intervenor Landowners certified that they in good faith attempted to 
confer with Summit.  
 


The Commission is to look “to the totality of the circumstances to determine the existence 


or nonexistence of good faith under N.D.R.Civ.P. 37(a)(1).” PHI Financial Services v. Johnson 


Law Office, P.C., 2016 ND 114, ¶ 11, 881 N.W.2d 216. The North Dakota Supreme Court 


acknowledged that “[a]though Rule 37 does not identify detailed certification requirements, to 


effectuate the underlying policy of the rule, counsel seeking court-facilitated discovery must 


‘adequately set forth in the motion essential facts sufficient to enable the court to pass a preliminary 


judgment on the adequacy and sincerity of the good faith conferment between the parties.’” 


Meuchel, ¶ 26. In other words, a movant complies with Rule 37’s instruction to certify that the 
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movant has attempted to confer in good faith, so long as it includes sufficient facts to determine 


whether the movant sincerely attempted to confer.  


Here, Intervenor Landowners have clearly set forth sufficient facts for the Commission to 


determine whether Intervenor Landowners attempted to confer in good faith. The details include 


summaries of Intervenor Landowners’ attempts to coordinate the deposition, the dates on which 


the attempts were made, the responses (or lack thereof), and the results. Beyond this, Intervenor 


Landowners attached as exhibits the actual exchanges themselves. 


Summit reads into Rule 37 a requirement that the certification be “a separate certification 


document.” Opp. ¶ 14. But there is no such requirement under Rule 37. Although the Court in 


Meuchel recently stated that a certification document is one of two components of a motion to 


compel—the other being a good faith conferral or attempt to confer (which Summit refused to 


engage in)—the Court does not state the certification must be a document separate from the motion 


itself. Meuchel, ¶ 24. Indeed, the Court focuses on whether it is presented with sufficient facts to 


determine whether the attempt was sincere. Meuchel, ¶¶ 25, 30. Tellingly, in rendering its decision, 


the Meuchel Court approvingly summarizes its prior decision in PHI Financial Services v. 


Johnston Law Office, P.C., 2016 ND 114, 881 N.W.2d 216— a case in which the movant certified 


its good faith attempts “in the motion,” PHI, ¶ 4. Meuchel, ¶ 29. Meuchel did not hold that the 


certification cannot be in the motion itself, as such a holding would have been inconsistent with 


North Dakota case law, see, e.g., PHI, 2016 ND 114, and would be against other courts that have 


considered the issue. See In re Presto, 358 B.R. 290, 292 (Bankr. S.D. Tex. 2006) (“[T]his Court 


concludes that the certification may be included in the body of the Motion.”).  


B. The deposition notices comply with Rule 30, and Summit was required to appear 
absent the filing of a motion for a protective order.  
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Summit does not raise any purported technical deficiencies with the revised notices served 


on June 4. Instead, it claims it did not have adequate notice of the deposition to sufficiently prepare. 


Opp. ¶ 24.  As detailed above, the communications from Mr. Braaten regarding the deposition, the 


prior-served deposition notices, and the record demonstrate this argument is disingenuous. Summit 


cannot, in good faith, claim it did not have ample time to prepare when it had notice of the 


deposition topics since May 9.  


Moreover, a party who believes it did not have reasonable notice cannot simply refuse to 


appear. Bishop v. Potter, 2010 WL 2771763, 1 (D. Nev. 2010) (“The noticed party ‘does not have 


the option of sitting back, failing to appear, requiring the noticing party to take action, and then 


crying foul to the court.’”). And a party that does so, such as Summit, can be sanctioned. Id. at 1.  


In Bishop, the defendant noticed the deposition for April 29 on April 29—the same day. 


Id. at 1. The plaintiff had earlier indicated he would be out of town during that time to care for his 


mother and explained he would not attend the deposition. Id. The defendant went forward with the 


deposition because of the time constraints of discovery. Awarding sanctions due to the plaintiff’s 


failure to appear, the court noted that “[a]bsent a protective order or an order staying the deposition, 


the party, including its officer or Rule 30(b)(6) deponents, is required to appear for a properly 


noticed deposition.” Id. (citing Anderson v. Air West, Inc., 542 F.2d 1010, 1093 (9th Cir. 1976)). 


The court held that under the circumstances, the appropriate sanctions were reimbursement for the 


taking of the deposition and additional time to take the deposition. Id. at 2. 


Here, Summit stated it would not appear for the depositions noticed for June 6, but it did 


not file a motion for a protective order or a stay. Intervenor Landowners are not seeking sanctions 


for this violation of the discovery rules—they simply wish to depose Summit so they can properly 


assess its plans for carbon storage on their property.  
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Finally, the purpose of a deposition notice is to inform the other parties of the date, time, 


and place of the deposition. The notice of a 30(b)(6) also must describe with “reasonable 


particularity” the topics of questioning so the deponent can adequately prepare. Here, the purpose 


of Rule 30 was fulfilled as early as May 9, the date the first notice was served. By this time, Summit 


was clearly aware of the setting of the deposition and the topics of questioning. If it took issue with 


the notice, it should have raised its concerns in a timely manner rather than prejudice Intervenor 


Landowners by intentionally waiting until the 11th hour.  


C. Due process and the administrative code entitle Intervenor Landowners to 
discovery.  
 


Summit may be correct that there is no “general” constitutional right to discovery in 


administrative proceedings. Opp. ¶ 26. “This general rule, however, is not dispositive.” Achrulete 


v. Santa Fe Police Dep. Ex rel. City of Santa Fe, 137 N.M. 161, ¶ 32, 108 P.3d 1019. Rather, “due 


process is flexible and calls for such procedural protections as the particular situation demands” 


Mathews v. Eldridge, 424 U.S. 319, 334 (1976) (cleaned up), and “[a]dministrative hearings that 


affect a property or liberty interest must comply with due process.” Archuleta, ¶ 31 (emphasis 


added).  


Here, the Commission should grant Intervenor Landowner’s motion because it complied 


with the discovery rules as described above. Thus, although it is unnecessary to delve into the due 


process interests at stake for purposes of this motion, due process requires discovery when 


substantial property interests are at stake, and Summit itself has requested amalgamation such that 


Intervenor Landowner’s legal rights will be “substantially affected” by these proceedings. See 


Applicant’s Resp. to Swenson Trust’s Mot. to Cont. Hearing and Req. for Sched. Conf., at 10-11. 


Moreover, the administrative code itself allows for discovery, § 28-32-33, N.D.C.C., and it is the 
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express policy of North Dakota to conduct procedure relating to the geologic storage of carbon 


dioxide “in a manner fair to all interests.” § 38-22-01, N.D.C.C.  


CONCLUSION 


The discovery rules should be construed “liberally.” See Marmon v. Hodny, 287 N.W.2d 


470, 476 (N.D. 1980). The Commission should grant Intervenor Landowner’s motion because it 


earnestly and in good faith attempted to confer with Summit regarding the deposition, and Summit 


failed to respond in kind. Even if the deposition notices in May did not strictly comply with the 


rules, Summit was on notice and had ample time to prepare for the deposition, and the policy to 


be promoted by the notice requirement was more than fulfilled. Finally, there is no dispute that the 


June 4 notices were proper, and if Summit took issue with the timing (despite the topics remaining 


unchanged), then it was required to act by filing a protective order, rather than “sitting back, failing 


to appear, requiring the noticing party to take action, and then crying foul to the court.” Bishop v. 


Potter, 2010 WL 2771763, 1. Although this is grounds for sanctions, the Commission should 


simply order the deposition to take place.  


DATED this 27th day of June, 2024. 


BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Intervenors the 
Swenson Living Trust, Bauman, 
Gerving, Haupt, Jochim, Kraft, 
Liebelt, Maize, Metz, Rust, and 
Smith 
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NORTH DAKOTA INDUSTRIAL COMMISSION 


OIL AND GAS DIVISION 


 


In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 


Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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SUPPLEMENTAL DECLARATION OF DERRICK BRAATEN IN SUPPORT OF 


MOTION TO COMPEL 
 
 
 


1. I am an attorney for the Intervenor Landowners (“Landowners”), in the above-


captioned matter. 


2. I represent the Landowners in matters involving the applications submitted by Summit 


Carbon Storage #1, LLC, Summit Carbon Storage #2, and Summit Carbon Storage #3, 


LLC (“SCS”). 


3. Attached hereto as Exhibit 13 is a true and correct copy of an email sent on May 9, 


2024 to Hearing Officer Dave Garner, with courtesy copies to Lawrence Bender, 


Desirae Zaste, and Lynn D. Helms.  


 


I declare under penalty of perjury under the law of North Dakota, that the foregoing is true 


and correct. 


Executed this 27th day of June, 2024 in Bismarck, North Dakota. 


 


 


Derrick Braaten 








From: Derrick Braaten
To: dpgarner@nd.gov
Cc: Lawrence Bender (lbender@fredlaw.com); Desirae Zaste; Lynn D. Helms
Subject: NDIC Case Nos. 30869-30880
Date: Thursday, May 9, 2024 3:22:08 PM
Attachments: 1-240502 Interr & RFP Set 1.pdf


image001.jpg
240507 Bender ltr from DB re interr set 1.pdf


Mr. Garner:


I represent the Swenson Living Trust, a proposed intervenor in NDIC Case Nos. 30869-30880. I also
represent several other landowners who intend to intervene and we will be filing those petitions in
the near future. I called and left a voicemail last Friday asking to speak with you and Mr. Bender
regarding the extremely abbreviated schedule in this matter. The hearing has been scheduled for
June 11-12, and we have submitted a motion requesting additional time to allow us to respond and
prepare for a hearing. We are going to do our best to prepare if that motion is not granted, but I am
very concerned that it will require a very abbreviated discovery schedule. I have scheduled a
deposition for June 6, but I need to obtain the data decks, load files, and other data that was used to
run the models developed for the application, and I need to do that with sufficient time to allow my
team of experts to both run the models (which can take days depending on the data and how it is set
up) and then analyze the results. We need to do all of this before the deposition. I have scheduled
that for June 6 and this means I will likely not be able to get a transcript back before our hearing, but
I wanted to give us as much time as possible to facilitate the exchange of information. If I can get
some of the data decks from the NDIC, I would like to explore that as well.


I would also like to discuss logistics if we could. I have a number of landowners and it would be my
preference to stipulate in advance to some of the information regarding their land ownership,
deeds, etc. to avoid having to call them to walk through that at the hearing. I can make them
available for examination if Mr. Bender wishes, but I’d rather not spend several hours of our time
walking through deeds, etc.  I also will need some very quick turnaround on the data to get this done
in time, so will be asking to expedite the discovery process. I am also concerned that if the NDIC
intends to grant out petitions to intervene, we are being significantly prejudiced right now because
they have not been granted, and that takes more time away from us as we are trying to prepare. I
have served discovery and a deposition notice, but without having our intervention granted I suspect
Mr. Bender is free to ignore those. I do apologize for my directness here in addressing the tribunal,
but I would ask that the intervention be granted retroactively such that our discovery requests and
deposition notice do not need to be re-served, which would reset the time to respond.


I am also planning to get a motion filed tomorrow or Monday formally asking for this relief in the
form of expedited discovery and an immediate discovery conference to set deadlines. I have served
two rounds of discovery and in the first I focused solely on the data my experts requested in order to
conduct their analysis. If there is any way to expedite that data above others I would appreciate that,
and also point out that the data I am seeking for my experts is literally a part of the applications
here, and I think due process requires that I obtain that in a timely manner for this to be a fair
hearing. If there is anything I can do to facilitate this please let me know, and as I said, I am working
as fast as I can on a motion to expedite and will have it filed tomorrow or Monday. I have attached a


Exhibit 13 to Declaration of Derrick Braaten 
NDIC Case Nos. 30869-30880
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NORTH DAKOTA INDUSTRIAL COMMISSION 


OIL AND GAS DIVISION 


 


In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 


Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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OBJECTION TO SUMMIT CARBON STORAGE #1, LLC, SUMMIT CARBON 


STORAGE #2, LLC, AND SUMMIT CARBON STORAGE #3, LLC SUPPLEMENTS 
 
 


[¶1] Intervenor Landowners object to supplements of Summit Carbon Solutions, LLC through 


its related entities, Summit Cabon Storage #1, LLC, Summit Carbon Storage #2, LLC, and Summit 


Carbon Storage #3, LLC (collectively, “Summit”).  


[¶2] The numerous amendments and supplements provided by Summit on its own initiative as 


well as in response to requests from the Commission are material amendments to the application. 


The notice and hearing process required by N.D.A.C. § 43-05-01-08 do not allow for these 


amendments and supplements to an application after issuance of the notice of hearing. The public 


and many others were invited to comment on the existing applications. See Notice of Hearing, 


Summit Carbon Storage #1, LLC, NDIC Case Nos. 30869-30872, Notice of Hearing, Summit 


Carbon Storage #2, LLC, NDIC Case Nos. 30873-30876, and Notice of Hearing, Summit Carbon 


Storage #3, LLC, NDIC Case Nos. 30877-30880. Draft permits and fact sheets were prepared 


based on the existing applications and the notices were issued in accordance with these. See 


N.D.A.C. § 43-05-01-07.2.  


[¶3] Although there are procedures for major and minor modifications of a permit following 


issuance, there are no such allowances for amendment and supplementation of the applications 


themselves upon which the draft permit and fact sheet are based, and which the public is invited 


to comment and participate in a hearing. See, e.g. N.D.A.C. §§ 43-05-01-12, 43-05-01-12.1. Given 


the significant property interests being stripped from landowners by the Commission in this 


proceeding, it is critical that the Commission provide the most robust protection of Intervenors’ 


rights to due process. Allowing the applicants to literally amend and supplement the application in 
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real time in response to the Intervenors’ questioning and the deficiencies pointed out by 


Commission staff and Intervenors’ violates due process. 


The very nature of due process negates the concept of inflexible 
procedures universally applicable to every imaginable situation; 
instead, the requirements imposed by the Clause are flexible and 
variable and dependent upon the particular situation being 
examined. Wolff v. McDonnell, supra; Hewitt v. Helms, supra. In 
determining what process is due under the Fourteenth Amendment, 
we must consider the private interests at stake in a governmental 
decision, the governmental interests involved, and the value of 
procedural requirements. 


 
Jensen v. Satran, 332 N.W.2d 222, 227 (N.D. 1983). 


[¶4] The private interests at stake are the property of North Dakota citizens. The government’s 


interest at stake is in taking those interests from its private citizens and providing them to Summit 


to use at any price Summit dictates. The value of providing notice and hearing on the actual 


application under consideration and not one amended post-hearing is very significant to the ability 


of the landowners’ to protect their property. The applicants are literally amending the contractual 


agreements the applicants intend to impose on the Intervenors. Putting aside the numerous 


provisions of both state and federal constitutions that this violates, taking this extreme action 


without even providing a fair hearing is beyond a due process violation – it is immoral.  


[¶5] For these reasons, the Intervenor Landowners object to the supplementation and 


amendment of the applications post-hearing. 
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DATED this 27th day of June, 2024. 


BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Intervenors the 
Swenson Living Trust, Bauman, 
Gerving, Haupt, Jochim, Kraft, 
Liebelt, Maize, Metz, Rust, and 
Smith 
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NORTH DAKOTA INDUSTRIAL COMMISSION 


OIL AND GAS DIVISION 


 


In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 


Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 


 
DECLARATION OF SERVICE 


 


 
[¶1] I hereby certify that true and correct copies of the following documents: 
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• Intervenor Landowners’ Reply Brief in Support of Motion to Compel;  


• Supplemental Declaration of Derrick Braaten in Support of Motion to Compel; 


• Exhibit 13 -Email sent on May 9, 2024 to Hearing Officer Dave Garner, with courtesy 


copies to Lawrence Bender, Desirae Zaste, and Lynn D. Helms;  


• Objection to Summit Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC, 


and Summit Carbon Storage #3, LLC Supplements; and 


• Declaration of Service. 


were, on the 27th day of June, 2024 sent via electronic mail to the following: 


 
North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 
Tyler Gludt 
Attorney at Law 
TGludt@fredlaw.com 
 
Thomas Throne 
Attorney at Law 
tthrone@thronelaw.com 
 
Joshua Swanson 
Attorney for Intervenor Minnkota 
jswanson@vogellaw.com 
 


I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 


and correct. 


 







8 


Signed on this 27th day of June, 2024 at Bismarck, North Dakota. 


       __________________________________ 
       Desirae Zaste 
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NORTH DAKOTA INDUSTRIAL COMMISSION 

OIL AND GAS DIVISION 

 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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INTERVENOR LANDOWNERS’ REPLY BRIEF IN SUPPORT OF MOTION TO 

COMPEL 
 

 

Continuing its efforts to evade routine discovery, Summit makes bare assertions and relies 

on strained interpretations of the rules of procedure. Significantly, Summit does not dispute that 

Intervenor Landowners extended offers to choose a mutually agreed upon date for the deposition 

on May 2 and on May 9; it does not dispute that it never responded to these requests; and it does 

not dispute that it has had actual notice of the deposition and topics of questioning since May 9. 

Instead, it claims that it can duck its discovery obligations because Intervenor Landowners did not 

“certify” that it made these conferral attempts in a separate document, a two-way conferral did not 

occur, and it did not have sufficient notice. However, the Commission should grant Intervenor 

Landowner’s motion because they sufficiently described their conferral attempts to demonstrate 

that they attempted to confer in good faith; the only reason a conferral did not occur is because 

Summit deliberately ignored Intervenor Landowners; Summit had notice of the deposition nearly 

a month before its scheduled date. Finally, it is the express policy of North Dakota to conduct 

procedures relating to the geologic storage of carbon dioxide “in a manner fair to all interests.” § 

38-22-01, N.D.C.C., and fairness requires the Commission to allow the deposition to go forward.  

A. Intervenor Landowners have complied with the requirements under Rule 37. 
 

a. The only reason a conferral did not occur is because Summit ignored 
Intervenor Landowners’ attempts to do so. 

 
Rule 37 requires a party to attempt to obtain discovery in good faith before seeking court 

intervention. But the party resisting discovery cannot simply refuse to confer and then claim Rule 

37 was not satisfied because a conferral did not occur—a sincere attempt to confer is sufficient. 

Meuchal v. Red Trail Energy, LLC, 2024 ND 44, ¶ 27, 4 N.W.3d 203 (collecting cases). Summits’ 
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own case stands for this. Meuchal, ¶ 27 (“Conferring requires a party actually communicate by 

phone or in person, or at least sincerely attempt to do so.”) (emphasis added). 

Summit contends that the Commission should shield it from the deposition because 

Intervenor Landowners “did not confer or attempt to confer with Summit Storage in good faith.” 

Pls’ Resp. at 11. This argument is without merit, and the facts speak for themselves.  

On May 2, 2024, counsel for Intervenor Landowners extended an offer to counsel for 

Summit to coordinate the timing of the deposition, stating in part: 

I would like to put aside some days in late May/early June for the deposition that work for 
our two schedules at least how busy we both are and are likely to become. Please let me 
know what days you have available for a deposition. 

Ex. 9.  

On May 9, after one full week of silence and with the hearing fast approaching, Mr. Braaten 

scheduled the deposition for June 6 as a placeholder, but again advised Mr. Bender that the date 

was flexible if it did not work for him:  

I scheduled this to get a date down and I did try to look at what I know of your schedule 
between PSC hearings, etc. I am open to rescheduling this if we can find a mutually 
agreeable date though, so just wanted to let you know that right away.  

 
Ex. 10.  Weeks go by, and again, silence from Summit. Additionally, on May 9th, an email was 

sent to Hearing Officer Dave Garner, with courtesy copies to Lawrence Bender, Lynn Helms 

indicating that a call was placed to Hearing Officer Garner and Summit’s counsel on May 3, 2024 

to discuss the abbreviated schedule and also indicated the deposition was scheduled for June 6, 

2024.  See Exhibit 13 to Supplemental Declaration of Derrick Braaten.  

On May 31, Intervenor Landowners re-noticed the deposition as a formality after being 

officially joined as a party. Then, on June 4, more than a month after Intervenor Landowners first 

contacted Summit and just two days before the deposition, Mr. Bender finally communicated. But 

instead of offering a new date, he did nothing but contend that as a non-party, Summit should have 
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been served a subpoena instead of a notice. To assuage Summit’s concerns, Intervenor Landowners 

promptly served notices on the three of the Summit storage entities that are technically the parties 

rather than the Summit entity that actually submitted the applications on behalf of the three other 

subsidiaries. The topics of questioning and the date remained the same. 

 But then, on June 5, the day before the deposition, Summit invented new imaginary 

concerns regarding notice to a third party, Minnkota Power Cooperative, Inc., and a purported lack 

of particularity with respect to the description of the topics of questioning (which speak for 

themselves). Mr. Braaten promptly responded, thoroughly summarizing the lengths he took to 

coordinate the deposition over the preceding weeks and further described the specificity of the 

topics.  

 Intervenor Landowners did not engage in a two-way discussion regarding the deposition, 

but this was no fault of their own. Rule 37 does not require conferral to actually occur because no 

party can force the other to engage in a discussion—a sincere attempt is sufficient. Clearly 

Intervenor Landowners met this standard, and the Commission should grant the motion.  

b. Intervenor Landowners certified that they in good faith attempted to 
confer with Summit.  
 

The Commission is to look “to the totality of the circumstances to determine the existence 

or nonexistence of good faith under N.D.R.Civ.P. 37(a)(1).” PHI Financial Services v. Johnson 

Law Office, P.C., 2016 ND 114, ¶ 11, 881 N.W.2d 216. The North Dakota Supreme Court 

acknowledged that “[a]though Rule 37 does not identify detailed certification requirements, to 

effectuate the underlying policy of the rule, counsel seeking court-facilitated discovery must 

‘adequately set forth in the motion essential facts sufficient to enable the court to pass a preliminary 

judgment on the adequacy and sincerity of the good faith conferment between the parties.’” 

Meuchel, ¶ 26. In other words, a movant complies with Rule 37’s instruction to certify that the 
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movant has attempted to confer in good faith, so long as it includes sufficient facts to determine 

whether the movant sincerely attempted to confer.  

Here, Intervenor Landowners have clearly set forth sufficient facts for the Commission to 

determine whether Intervenor Landowners attempted to confer in good faith. The details include 

summaries of Intervenor Landowners’ attempts to coordinate the deposition, the dates on which 

the attempts were made, the responses (or lack thereof), and the results. Beyond this, Intervenor 

Landowners attached as exhibits the actual exchanges themselves. 

Summit reads into Rule 37 a requirement that the certification be “a separate certification 

document.” Opp. ¶ 14. But there is no such requirement under Rule 37. Although the Court in 

Meuchel recently stated that a certification document is one of two components of a motion to 

compel—the other being a good faith conferral or attempt to confer (which Summit refused to 

engage in)—the Court does not state the certification must be a document separate from the motion 

itself. Meuchel, ¶ 24. Indeed, the Court focuses on whether it is presented with sufficient facts to 

determine whether the attempt was sincere. Meuchel, ¶¶ 25, 30. Tellingly, in rendering its decision, 

the Meuchel Court approvingly summarizes its prior decision in PHI Financial Services v. 

Johnston Law Office, P.C., 2016 ND 114, 881 N.W.2d 216— a case in which the movant certified 

its good faith attempts “in the motion,” PHI, ¶ 4. Meuchel, ¶ 29. Meuchel did not hold that the 

certification cannot be in the motion itself, as such a holding would have been inconsistent with 

North Dakota case law, see, e.g., PHI, 2016 ND 114, and would be against other courts that have 

considered the issue. See In re Presto, 358 B.R. 290, 292 (Bankr. S.D. Tex. 2006) (“[T]his Court 

concludes that the certification may be included in the body of the Motion.”).  

B. The deposition notices comply with Rule 30, and Summit was required to appear 
absent the filing of a motion for a protective order.  
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Summit does not raise any purported technical deficiencies with the revised notices served 

on June 4. Instead, it claims it did not have adequate notice of the deposition to sufficiently prepare. 

Opp. ¶ 24.  As detailed above, the communications from Mr. Braaten regarding the deposition, the 

prior-served deposition notices, and the record demonstrate this argument is disingenuous. Summit 

cannot, in good faith, claim it did not have ample time to prepare when it had notice of the 

deposition topics since May 9.  

Moreover, a party who believes it did not have reasonable notice cannot simply refuse to 

appear. Bishop v. Potter, 2010 WL 2771763, 1 (D. Nev. 2010) (“The noticed party ‘does not have 

the option of sitting back, failing to appear, requiring the noticing party to take action, and then 

crying foul to the court.’”). And a party that does so, such as Summit, can be sanctioned. Id. at 1.  

In Bishop, the defendant noticed the deposition for April 29 on April 29—the same day. 

Id. at 1. The plaintiff had earlier indicated he would be out of town during that time to care for his 

mother and explained he would not attend the deposition. Id. The defendant went forward with the 

deposition because of the time constraints of discovery. Awarding sanctions due to the plaintiff’s 

failure to appear, the court noted that “[a]bsent a protective order or an order staying the deposition, 

the party, including its officer or Rule 30(b)(6) deponents, is required to appear for a properly 

noticed deposition.” Id. (citing Anderson v. Air West, Inc., 542 F.2d 1010, 1093 (9th Cir. 1976)). 

The court held that under the circumstances, the appropriate sanctions were reimbursement for the 

taking of the deposition and additional time to take the deposition. Id. at 2. 

Here, Summit stated it would not appear for the depositions noticed for June 6, but it did 

not file a motion for a protective order or a stay. Intervenor Landowners are not seeking sanctions 

for this violation of the discovery rules—they simply wish to depose Summit so they can properly 

assess its plans for carbon storage on their property.  
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Finally, the purpose of a deposition notice is to inform the other parties of the date, time, 

and place of the deposition. The notice of a 30(b)(6) also must describe with “reasonable 

particularity” the topics of questioning so the deponent can adequately prepare. Here, the purpose 

of Rule 30 was fulfilled as early as May 9, the date the first notice was served. By this time, Summit 

was clearly aware of the setting of the deposition and the topics of questioning. If it took issue with 

the notice, it should have raised its concerns in a timely manner rather than prejudice Intervenor 

Landowners by intentionally waiting until the 11th hour.  

C. Due process and the administrative code entitle Intervenor Landowners to 
discovery.  
 

Summit may be correct that there is no “general” constitutional right to discovery in 

administrative proceedings. Opp. ¶ 26. “This general rule, however, is not dispositive.” Achrulete 

v. Santa Fe Police Dep. Ex rel. City of Santa Fe, 137 N.M. 161, ¶ 32, 108 P.3d 1019. Rather, “due 

process is flexible and calls for such procedural protections as the particular situation demands” 

Mathews v. Eldridge, 424 U.S. 319, 334 (1976) (cleaned up), and “[a]dministrative hearings that 

affect a property or liberty interest must comply with due process.” Archuleta, ¶ 31 (emphasis 

added).  

Here, the Commission should grant Intervenor Landowner’s motion because it complied 

with the discovery rules as described above. Thus, although it is unnecessary to delve into the due 

process interests at stake for purposes of this motion, due process requires discovery when 

substantial property interests are at stake, and Summit itself has requested amalgamation such that 

Intervenor Landowner’s legal rights will be “substantially affected” by these proceedings. See 

Applicant’s Resp. to Swenson Trust’s Mot. to Cont. Hearing and Req. for Sched. Conf., at 10-11. 

Moreover, the administrative code itself allows for discovery, § 28-32-33, N.D.C.C., and it is the 
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express policy of North Dakota to conduct procedure relating to the geologic storage of carbon 

dioxide “in a manner fair to all interests.” § 38-22-01, N.D.C.C.  

CONCLUSION 

The discovery rules should be construed “liberally.” See Marmon v. Hodny, 287 N.W.2d 

470, 476 (N.D. 1980). The Commission should grant Intervenor Landowner’s motion because it 

earnestly and in good faith attempted to confer with Summit regarding the deposition, and Summit 

failed to respond in kind. Even if the deposition notices in May did not strictly comply with the 

rules, Summit was on notice and had ample time to prepare for the deposition, and the policy to 

be promoted by the notice requirement was more than fulfilled. Finally, there is no dispute that the 

June 4 notices were proper, and if Summit took issue with the timing (despite the topics remaining 

unchanged), then it was required to act by filing a protective order, rather than “sitting back, failing 

to appear, requiring the noticing party to take action, and then crying foul to the court.” Bishop v. 

Potter, 2010 WL 2771763, 1. Although this is grounds for sanctions, the Commission should 

simply order the deposition to take place.  

DATED this 27th day of June, 2024. 

BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Intervenors the 
Swenson Living Trust, Bauman, 
Gerving, Haupt, Jochim, Kraft, 
Liebelt, Maize, Metz, Rust, and 
Smith 
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NORTH DAKOTA INDUSTRIAL COMMISSION 

OIL AND GAS DIVISION 

 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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SUPPLEMENTAL DECLARATION OF DERRICK BRAATEN IN SUPPORT OF 

MOTION TO COMPEL 
 
 
 

1. I am an attorney for the Intervenor Landowners (“Landowners”), in the above-

captioned matter. 

2. I represent the Landowners in matters involving the applications submitted by Summit 

Carbon Storage #1, LLC, Summit Carbon Storage #2, and Summit Carbon Storage #3, 

LLC (“SCS”). 

3. Attached hereto as Exhibit 13 is a true and correct copy of an email sent on May 9, 

2024 to Hearing Officer Dave Garner, with courtesy copies to Lawrence Bender, 

Desirae Zaste, and Lynn D. Helms.  

 

I declare under penalty of perjury under the law of North Dakota, that the foregoing is true 

and correct. 

Executed this 27th day of June, 2024 in Bismarck, North Dakota. 

 

 

Derrick Braaten 



From: Derrick Braaten
To: dpgarner@nd.gov
Cc: Lawrence Bender (lbender@fredlaw.com); Desirae Zaste; Lynn D. Helms
Subject: NDIC Case Nos. 30869-30880
Date: Thursday, May 9, 2024 3:22:08 PM
Attachments: 1-240502 Interr & RFP Set 1.pdf

image001.jpg
240507 Bender ltr from DB re interr set 1.pdf

Mr. Garner:

I represent the Swenson Living Trust, a proposed intervenor in NDIC Case Nos. 30869-30880. I also
represent several other landowners who intend to intervene and we will be filing those petitions in
the near future. I called and left a voicemail last Friday asking to speak with you and Mr. Bender
regarding the extremely abbreviated schedule in this matter. The hearing has been scheduled for
June 11-12, and we have submitted a motion requesting additional time to allow us to respond and
prepare for a hearing. We are going to do our best to prepare if that motion is not granted, but I am
very concerned that it will require a very abbreviated discovery schedule. I have scheduled a
deposition for June 6, but I need to obtain the data decks, load files, and other data that was used to
run the models developed for the application, and I need to do that with sufficient time to allow my
team of experts to both run the models (which can take days depending on the data and how it is set
up) and then analyze the results. We need to do all of this before the deposition. I have scheduled
that for June 6 and this means I will likely not be able to get a transcript back before our hearing, but
I wanted to give us as much time as possible to facilitate the exchange of information. If I can get
some of the data decks from the NDIC, I would like to explore that as well.

I would also like to discuss logistics if we could. I have a number of landowners and it would be my
preference to stipulate in advance to some of the information regarding their land ownership,
deeds, etc. to avoid having to call them to walk through that at the hearing. I can make them
available for examination if Mr. Bender wishes, but I’d rather not spend several hours of our time
walking through deeds, etc.  I also will need some very quick turnaround on the data to get this done
in time, so will be asking to expedite the discovery process. I am also concerned that if the NDIC
intends to grant out petitions to intervene, we are being significantly prejudiced right now because
they have not been granted, and that takes more time away from us as we are trying to prepare. I
have served discovery and a deposition notice, but without having our intervention granted I suspect
Mr. Bender is free to ignore those. I do apologize for my directness here in addressing the tribunal,
but I would ask that the intervention be granted retroactively such that our discovery requests and
deposition notice do not need to be re-served, which would reset the time to respond.

I am also planning to get a motion filed tomorrow or Monday formally asking for this relief in the
form of expedited discovery and an immediate discovery conference to set deadlines. I have served
two rounds of discovery and in the first I focused solely on the data my experts requested in order to
conduct their analysis. If there is any way to expedite that data above others I would appreciate that,
and also point out that the data I am seeking for my experts is literally a part of the applications
here, and I think due process requires that I obtain that in a timely manner for this to be a fair
hearing. If there is anything I can do to facilitate this please let me know, and as I said, I am working
as fast as I can on a motion to expedite and will have it filed tomorrow or Monday. I have attached a

Exhibit 13 to Declaration of Derrick Braaten 
NDIC Case Nos. 30869-30880
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NORTH DAKOTA INDUSTRIAL COMMISSION 

OIL AND GAS DIVISION 

 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
 

 

  



5 
 

In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 

 

  



7 
 

 
OBJECTION TO SUMMIT CARBON STORAGE #1, LLC, SUMMIT CARBON 

STORAGE #2, LLC, AND SUMMIT CARBON STORAGE #3, LLC SUPPLEMENTS 
 
 

[¶1] Intervenor Landowners object to supplements of Summit Carbon Solutions, LLC through 

its related entities, Summit Cabon Storage #1, LLC, Summit Carbon Storage #2, LLC, and Summit 

Carbon Storage #3, LLC (collectively, “Summit”).  

[¶2] The numerous amendments and supplements provided by Summit on its own initiative as 

well as in response to requests from the Commission are material amendments to the application. 

The notice and hearing process required by N.D.A.C. § 43-05-01-08 do not allow for these 

amendments and supplements to an application after issuance of the notice of hearing. The public 

and many others were invited to comment on the existing applications. See Notice of Hearing, 

Summit Carbon Storage #1, LLC, NDIC Case Nos. 30869-30872, Notice of Hearing, Summit 

Carbon Storage #2, LLC, NDIC Case Nos. 30873-30876, and Notice of Hearing, Summit Carbon 

Storage #3, LLC, NDIC Case Nos. 30877-30880. Draft permits and fact sheets were prepared 

based on the existing applications and the notices were issued in accordance with these. See 

N.D.A.C. § 43-05-01-07.2.  

[¶3] Although there are procedures for major and minor modifications of a permit following 

issuance, there are no such allowances for amendment and supplementation of the applications 

themselves upon which the draft permit and fact sheet are based, and which the public is invited 

to comment and participate in a hearing. See, e.g. N.D.A.C. §§ 43-05-01-12, 43-05-01-12.1. Given 

the significant property interests being stripped from landowners by the Commission in this 

proceeding, it is critical that the Commission provide the most robust protection of Intervenors’ 

rights to due process. Allowing the applicants to literally amend and supplement the application in 
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real time in response to the Intervenors’ questioning and the deficiencies pointed out by 

Commission staff and Intervenors’ violates due process. 

The very nature of due process negates the concept of inflexible 
procedures universally applicable to every imaginable situation; 
instead, the requirements imposed by the Clause are flexible and 
variable and dependent upon the particular situation being 
examined. Wolff v. McDonnell, supra; Hewitt v. Helms, supra. In 
determining what process is due under the Fourteenth Amendment, 
we must consider the private interests at stake in a governmental 
decision, the governmental interests involved, and the value of 
procedural requirements. 

 
Jensen v. Satran, 332 N.W.2d 222, 227 (N.D. 1983). 

[¶4] The private interests at stake are the property of North Dakota citizens. The government’s 

interest at stake is in taking those interests from its private citizens and providing them to Summit 

to use at any price Summit dictates. The value of providing notice and hearing on the actual 

application under consideration and not one amended post-hearing is very significant to the ability 

of the landowners’ to protect their property. The applicants are literally amending the contractual 

agreements the applicants intend to impose on the Intervenors. Putting aside the numerous 

provisions of both state and federal constitutions that this violates, taking this extreme action 

without even providing a fair hearing is beyond a due process violation – it is immoral.  

[¶5] For these reasons, the Intervenor Landowners object to the supplementation and 

amendment of the applications post-hearing. 
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DATED this 27th day of June, 2024. 

BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Intervenors the 
Swenson Living Trust, Bauman, 
Gerving, Haupt, Jochim, Kraft, 
Liebelt, Maize, Metz, Rust, and 
Smith 
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NORTH DAKOTA INDUSTRIAL COMMISSION 

OIL AND GAS DIVISION 

 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 

 
DECLARATION OF SERVICE 

 

 
[¶1] I hereby certify that true and correct copies of the following documents: 
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• Intervenor Landowners’ Reply Brief in Support of Motion to Compel;  

• Supplemental Declaration of Derrick Braaten in Support of Motion to Compel; 

• Exhibit 13 -Email sent on May 9, 2024 to Hearing Officer Dave Garner, with courtesy 

copies to Lawrence Bender, Desirae Zaste, and Lynn D. Helms;  

• Objection to Summit Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC, 

and Summit Carbon Storage #3, LLC Supplements; and 

• Declaration of Service. 

were, on the 27th day of June, 2024 sent via electronic mail to the following: 

 
North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 
Tyler Gludt 
Attorney at Law 
TGludt@fredlaw.com 
 
Thomas Throne 
Attorney at Law 
tthrone@thronelaw.com 
 
Joshua Swanson 
Attorney for Intervenor Minnkota 
jswanson@vogellaw.com 
 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 

and correct. 
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Signed on this 27th day of June, 2024 at Bismarck, North Dakota. 

       __________________________________ 
       Desirae Zaste 
        



Fredrikson

VIA E-MAIL

June 24, 2024

Fredrikson & Byron, P.A.
Attorneys and Advisors

304 East Front Avenue, Suite 400
Bismarck, ND 58504-5639
Main: 701.221.8700
fredlaw.com

Mr. Mark Bohrer
Assistant Director
North Dakota Industrial Commission
Oil and Gas Division
600 East Boulevard
Bismarck, North Dakota 58505-0310

RE: Case Nos. 30869-30880
Summit Carbon Storage #1, LLC
Summit Carbon Stroage #2, LLC
Summit Carbon Storage #3, LLC
Supplemental Filings

Dear Acting Director Bohrer:

In response to the supplemental filing requests made by Commission staff at the June 11,
12 and 13, 2024 hearing on the above-captioned cases, Summit Carbon Storage #1, LLC, Summit
Carbon Storage #2, LLC and Summit Carbon Storage #3, LLC (collectively, "Summit") submit
the enclosed responses. A separate response has been provided for each of the three applications
submitted by Summit. Each response contains a table outlining the supplemental requests,
followed by the substantive responses.

Should you have any questions, please advis

LB/tjg
Enclosure(s)
#8289554lvl

Cc: Summit Carbon Storage #1, LLC (via e-mail only)
Summit Carbon Storage #2, LLC (via e-mail only)
Summit Carbon Storage #3, LLC (via e-mail only)



Fredrikson

VIA E-MAIL

Mr. David P. Garner
Assistant Attorney General
North Dakota Industrial Commission
Oil and Gas Division
600 East Boulevard
Bismarck, North Dakota 58505-0310

Dear Assistant Attorney General Garner:

Fredrikson & Byron, P.A.
Attorneys and Advisors

304 East Front Avenue, Suite 400
Bismarck, ND 58504-5639
Main: 701.221.8700
fredlaw.com

June 24, 2024

RE: Case Nos. 30869 - 30880
Summit Carbon Storage #1, LLC
Summit Carbon Stroage #2, LLC
Summit Carbon Storage #3, LLC
Response to Public Comments

Summit Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC, and Summit Carbon
Storage #3, LLC (the "Applicants") completed a review ofthe public comments submitted in Cases
30869 through 30880 (the "Cases"). In total, there were twenty-five (25) public comments
submitted for all the Cases. One person, Ms. Meda Schultz, submitted comments twice, leaving
twenty-four (24) comments from different organizations or individuals. There was one general
comment from the North Dakota State Historical Society concerning cultural surveys, which was
addressed in the hearings, leaving twenty-three (23) comments without responses.

The supportive comments can be categorized as landowner support or general support. The
opposition comments can be categorized as mineral owner opposition or general opposition.
Twelve (12) mineral owners submitted responses expressing their concerns over future mineral
development. Seven (7) parties submitted general opposition including the Dakota Resource
Council. Two (2) landowners submitted letters in support. Two (2) other parties submitted
responses in support. The list of individuals and entities that submitted comments on the Cases
are as follows:

1. Victoria Brown, dated May 30, 2024 (mineral owner)
2. Mark Schultz, dated June 7, 2024 (mineral owner)
3. Brenda L. Lipp, dated June 8, 2024 (mineral owner)
4. Eric R. Schultz, dated June 9, 2024 (mineral owner)
5. Janice Menge, dated May 21, 2024 (mineral owner)



Mr. David Garner
June 24, 2024
Page 2

6. Jenny Kirk, dated May 13, 2024 (mineral owner)
7. Donna Dippolito, received May 20, 2024 (mineral owner)
8. Marvel Beell, dated May 12, 2024 (mineral owner)
9. Karen Jacob, dated May 13, 2024 (mineral owner)
10. JoAnn Schumacher, received May 16, 2024 (mineral owner)
11. Marjorie Fairbanks, received May 13, 2024 (mineral owner)
12. Meda Schultz, dated June 10, 2024 (mineral owner) & Meda Schultz, June 10, 2024

(general opposition 2letter)
13. Fay Horn f/k/a Fay Hill, dated April 28,2024 (general opposition)
14. Gary Boeckel, received May 6, 2024 (general opposition)
15. Dakota Resource Council, dated June 10 (general opposition)
16. Emma Schmit, dated June 10, 2024 (general opposition)
17. Janet Miller, dated June 10, 2024 (general opposition)
18. Kathy Carter, dated June 10, 2024 (general opposition)
19. Lisa Ritzert, dated June 10, 2024 (general opposition)
20. Paul Schock, dated June 10, 2024 (landowner support)
21. Jason Pulver, dated June 7, 2024 (landowner support)
22. Anna Novak, State Representative District 33, dated June 10, 2024 (general support)
23. Gary & Carla Poeckes, Lake View Services, LLC, dated June 10, 2024 (general support)

I. Response to Comments ofMineral Owners.

The concerns ofthe mineral owners are largely focused on a claim that the mineral interests
in the Storage Facility area are negatively impacted from future development. The Applicants
addressed these concerns in Section 2.6, Potential Mineral Zones, of each their respective
applications as follows:

In the event that hydrocarbons are discovered in commercial quantities below the
Broom Creek Formation, a horizontal well could be used toproduce hydrocarbons
while avoiding drilling through the CO2plume, or a vertical well could be drilled
using proper controls. Aside from meeting regulatory and jurisdictional
requirements, should an operator decide to drill wellsfor hydrocarbon exploration
orproduction, real-time Broom CreekFormation BHP data will be available while
the TB Leingang 1 and TB Leingang 2 wells are in operation, which will allow
prospective operators to design an appropriate well control strategy via increased
drilling mud weight. Pressure increase in the Broom Creek caused by injection of
CO2 will relaxpostinjection as the area returns to itspreinjectionpressureprofile.
Any future wells drilled for hydrocarbon exploration or production that may
encounter the CO2 should be designed to include an intermediate casing string
placed across the storage reservoir, with CO2-resistant cement used to anchor the
casing inplace.

In addition, Ms. Amanda Livers-Douglas testified that as detailed in Section 2.6 of the
application, there are active and reclaimed coal mines near the storage facility area. However, no
existing mines have plans to mine coal in the storage facility area during the project's operational
period. Ms. Livers-Douglas further testified that in the event that hydrocarbons are discovered in
commercial quantities below the Broom Creek Formation in the area of the storage facilities,



Mr. David Gamer
June 24, 2024
Page 3

directional or horizontal wells could be used to produce hydrocarbons while avoiding drilling
through the CO plume, or a vertical well could be drilled using proper controls.

Further, there are no oil bearing formations or other hydrocarbon reserves located within
the boundaries of the storage facilities. While the North Dakota Geological Survey recognizes the
Spearfish Formation as the only potential oil bearing formation above the Broom Creek Formation,
production from the Spearfish Formation is limited to the northern tier ofcounties in western North
Dakota. Furthermore, there has not been historic hydrocarbon exploration in, or production from,
formations below the Broom Creek Formation in the storage facility area. Section 2.6 of each
application provides information concerning historical oil production in the area of the storage
facility.

II. General Opposition.

a. Meda Schultz

Ms. Meda Schultz made the following comments: "Summit's proposal serves an
old, dying, and harmful industry: the Oil, Gas, and Chemical Industry." Ms. Schultz also
indicated, "It is time to look for new energy sources."

RESPONSE: The Applicants understand that not everyone is in favor of this project.
While the Applicants appreciate Ms. Schultz's response, the Applicants disagree with her
position. The project serves to support the bio-fuel and agricultural industries, not the oil,
gas and chemical industries.

b. Fay Hom f/k/a Fay Hill

Ms. Fay Hill commented as follows: "Summit Carbon Storage has a bad reputation
as far as respect to land owners."

RESPONSE: Applicants have acquired in excess of 92% of the pore space lease
agreements across all three units with broad landowner support. In addition, Applicants
have acquired 100% voluntary easements for its flowlines in the sequestration area.

C. Gary Boekel

Mr. Gary Boekel commented that North Dakota is not the place for carbon dioxide
storage. Gary raised concerns about damage to roads.

RESPONSE: Applicants have worked with and will continue working with the
appropriate townships and counties regarding road use and road repair.

d. Dakota Resource Council

The Dakota Resource Council's comments suggest that the NDIC should not
proceed with a decision on this matter until there is a resolution to the constitutionality of
amalgamation.

RESPONSE: Summit's position is that the NDIC should continue to proceed according
to the North Dakota Century Code. DRC's comments are tantamount to judicial activism.
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e. Ms. Emma Schmit & Ms. Janet Miller

Ms. Emma Schmit and Ms. Janet Miller submitted comments that are similar to the
Dakota Resource Council. Their concerns are primarily focused on a lack ofenvironmental
justice (EJ) considerations by the North Dakota Industrial Commission.

RESPONSE: Applicants believe that the North Dakota Industrial Commission has
jurisdiction.

f. Ms. Kathy Carter

Ms. Kathy Carter's concerns are primarily focused on whether the CO will travel
through multiple "strata" contaminating underground water sources.

RESPONSE: These concerns are addressed by the Applicants both in its applications and
through testimony at the hearings.

g. Ms. Lisa Ritzert

Ms. Lisa Ritzert's concerns are primarily focused on pipeline safety.

RESPONSE: Applicants stated in their testimony that the flowlines that are a part of the
sequestration projects will be built in accordance with standards set forth in 49 CFR 195.

III. General and Landowner Support.

The Applicants believe that the supporting comments provided in these Cases are
indicative of the over 450 landowners who entered into voluntary agreements for the development
of their pore space.

Should you have any questions, please

LB/tjg
#82900553vl

Cc: Summit Carbon Storage #1, LLC (via e-mail only)
Summit Carbon Storage #2, LLC (via e-mail only)
Summit Carbon Storage #3, LLC (via e-mail only)



BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA

CASE NOS. 30869-30880
In re application of Summit Carbon Storage #,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15,
16, 17, 18,19,20,21,22,23,25,26,27,28,29,30,
31, 32, 33, 34, and 35, Township 141 North, Range
87 West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND

In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #1, LLC storage facility located
in Sections 31, 32, 33, and 34, Township 142
North, Range 87 West, Sections 1, 11, 12, 13, 14,
15, 22, 23, 24, 25, 26, 35, and 36, Township 141
North, Range 88 West, Sections 2,3,4, 5, 6, 7, 8,
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.

In re application of Summit Carbon Storage # 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,

#82901726vl



11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20,
21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and
35, Township 141 North, Range 87 West, Sections
1, 2, 3, and 12, Township 140 North, Range 88
West and Sections 4, 5, 6, and 7, Township 140
North, Range 87 West, Mercer, Morton, and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35,
and 36, Township 141 North, Range 88 West,
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.

In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11,12, 13,14,15, 16,17, 18,19,20,21,22,23,24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND

In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by

2



nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #2, LLC storage facility located
in Sections 27, 28, 29, 32, 33, 34, and 35, Township
143 North, Range 88 West, Sections 1,2,3,4,5, 6,
7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21,
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and
36, Township 142 North, Range 88 West, Sections
5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township
142 North, Range 88 West, Sections 5, 6, 7, 8, 17,
18, 19, 20, 29, 30, 31, Township 142 North, Range
87 West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.

In re application of Summit Carbon Storage # 2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1,2, 3, 4, 5, 6, 7, 8, 9, 10,
11,12,13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7,8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1,
2,3, 4, 5, 6, 7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, 35, and 36, Township 142 North, Range 88
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and
31, Township 142 North, Range 87 West, and
Sections 1, 2, and 3, Township 141 North, Range
88 West, Mercer and Oliver Counties, ND,
subject to the application of Summit Carbon
Storage #2, LLC for the geologic storage of
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carbon dioxide in the Broom Creek Formation,
and enact such special field rules as may be
necessary.

In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,
2, 11, 12, 13 14, and 24, Township 142 North,
Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12,
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18,
19, and 20, Township 142 North, Range 85 West,
Oliver County, ND.

In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #3, LLC storage facility located
in Section 36, Township 143 North, Range 87
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34,
35, and 36, Township 143 North, Range 86 West,
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7,
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21,22,
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35,
Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.

In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
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Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31,32,33, 34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31 ,32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2,3, 4, 5, 6, 7,8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.

CERTIFICATE OF SERVICE

[ii 1] I, the undersigned, hereby certify that a true and correct copy of the following

documents:

1. Response to the North Dakota Industrial Commission's Supplemental Filing
Request; and

2. Response to Public Comments.

were, on June 24, 2024, filed electronically with the North Dakota Industrial Commission and

served upon the following via electronic mail:

Mark Bohrer
mbohrer@nd.gov

David Garner
dpgarner@nd.gov
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Sara Forsberg
slforsberg@nd.gov

Derrick Braaten
derrick@braatenlawfirm.com

Dated this 24th day of June, 2024.

#82901726vl

Arny Knutson
anknutson@nd.gov

Joshua Swanson
j swanson@vogellaw.com

Lawrence Bend
lbender@fredla .com
FREDRIKSON & BYRON, P.A.
304 East Front Avenue, Suite 400
Bismarck, ND 58504
(701) 221-8700
Attorneysfor Summit Carbon Storage #1, LLC,
Summit Carbon Storage #2, LLC andSummit
Carbon Storage #3, LLC
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Summit Carbon Storage #1, LLC
Summit Carbon Storage #2, LLC
Summit Carbon Storage #3, LLC

Storage Facility Permit Application – Supplemental Filing 
June 24, 2024

SCS1
Doc #

SCS2
Doc #

SCS3
Doc #

Location within 
Application

Supplement Requested

1A 1B 1C N/A A listing of all environmental permits, construction approvals, or any other relevant permit received or applied for from 
the commission or any other federal, state, or local regulatory agency. 

2A 2B 2C N/A Provide the location, including state, of the capture facilities associated with this project. 
3A 3B 3C Section 1.0

Storage Agreement 
& Pore Space Lease

Revise the following sections of each Storage Agreement:
Section 2.4 - Correcting Errors (Typographical error; Mechanical to Mathematical)
Sections 3.3 - Amendment of Leases and Other Agreements (No change in terms to existing leases)
Section 7.1 - Warranty and Indemnity (Limit the warranty requirements consistent with discussion)
Section 8.1 - Grant of Easement (Easement terms are limited by no surface facilities clauses & and if a lease is in place, 
the lease shall be controlling document)
Section 10.2 - Waiver of Rights to Partition (Strike)
Section 15.1 - Term  (Typographical error; bold and underline "Term.")
Section 16.2 - Joinder in Dual Capacity (Revise language)

Revise Exhibit D - Form of Pore Space Lease
18. Warranty of Title and Quiet Enjoyment (Revise consistent with Section 7.1 above)
25. Confidentiality  (Strike)
34. Insurance  (Revise regarding subrogation rights)

N/A N/A 3C Section 1.0
Storage Agreement 

Revise Storage Agreement to include Section 3.12, Border Agreement(s) with Minnkota Power Cooperative, Inc. 

N/A N/A 3C Land Description 
Details

Revise Unit Legal Description (Tract 23 & Tract 56)

4A 4B 4C Section 3.0 Provide an explanation on mercury injection capillary pressure data modifications, single sampling performance, and 
adjustment of the mercury fluid properties to the CO2 fluid properties.

5A 5B 5C Section 3.0 Provide an explanation on anhydrite precipitation vs dissolution as modeled in the Broom Creek for this permit, as 
compared to other Class VI permits.

6A N/A N/A Section 4.0 Identify the distance of the closest wind turbine to the NDL-327 flowline.
7A 7B 7C Section 5.0 Identify the distance of the closest occupied dwelling to each flowline and injection site. 
8A 8B 8C Section 5.0 Clarify statements regarding flowmeters made by Mr. James Powell during the June 12, 2024 hearing. 

Page 1 of 2



Summit Carbon Storage #1, LLC
Summit Carbon Storage #2, LLC
Summit Carbon Storage #3, LLC

Storage Facility Permit Application – Supplemental Filing 
June 24, 2024

SCS1
Doc #

SCS2
Doc #

SCS3
Doc #

Location within 
Application

Supplement Requested

9A 9B 9C Section 5.3.1
Corrosion Prevention

Clarify whether Summit anticipates any cathodic protection boreholes to be drilled or will this system utilize anode beds 
entirely. 

10A 10B 10C Section 7.5.1
Response Personnel and 
Equipment

Revise "(A)ssistance has been secured from local emergency services to implement this ERRP," to "(F)urther 
collaboration with local emergency services will occur to further develop and implement this ERRP," from page 7-17.

11A 11B 11C Appendix C Provide clarification on net change calculation of mineral precipitation vs. dissolution as seen in Figure C-13 and 
confirm if net change is positive or negative.

12A 12B 12C Appendix C Provide clarification on net change calculation of mineral precipitation vs. dissolution as seen in Figure C-22 and 
confirm if net change is positive or negative.

ACKNOWLEDGEMENTS
Prior to commencement of injection operations, SCS1, SCS2, and SCS3 will provide an updated Worker Safety Plan that includes a list of site specific training and the 
training itself for DMR inspection staff.

Prior to commencement of injection operations, SCS1, SCS2, and SCS3 will provide a revised Emergency Remedial Response Plan.
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SUMMIT CARBON STORAGE #2, LLC 
Storage Facility Permit Application – Supplemental Filing June 24, 2024 

2 
 

SUPPLEMENTAL #1B 

Request: A listing of all environmental permits, construction approvals, or any other relevant 
permit received or applied for from the commission or any other federal, state, or local regulatory 
agency. 

Response: Please see subsequent pages for a table listing permits associated with this project. 
Please note, identical information is also being provided as a supplement for Summit Carbon 
Storage #1, LLC and Summit Carbon Storage #3, LLC.  

  



Permit / Approval Issuing Authority Status Description of Permit / Approval Permit No./Notes

Temporary Use Permit Mercer County Board of Commissioners Received Archie Erickson 2 - Stratigraphic Test Well Permit No. 573

Temporary Use Permit Mercer County Board of Commissioners Received Milton Flemmer 1 - Stratigraphic Test Well Permit No. 574

Temporary Use Permit Mercer County Board of Commissioners Received BK Fischer 1 & 2 - Stratigraphic Test Wells Permit No. 616

Utility Occupancy Application and Permit (Road 
Crossing Permits)

Mercer County Board of Commissioners Applied For 60th Ave SW Permit No. NEP-RDX-TKL-0001-0-NDME
Mercer County Board of Commissioners Applied For 24th St SW Permit No. NEP-RDX-TKL-0002-0-NDME
Mercer County Board of Commissioners Applied For 22nd St SW Premit No. NEP-RDX-TKL-0003-0-NDME
Mercer County Board of Commissioners Applied For 62nd Ave SW Permit No. NEP-RDX-TKL-0004-0-NDME
Mercer County Board of Commissioners Applied For 23rd St SW Permit No. NEP-RDX-TKL-0005-0-NDME

Temporary Construction Entrance Permit
Mercer County Road Superintendent Received 60th Ave SW Permit No. 130(23)

NEP-RCE-TKL-0001-0-NDME
Mercer County Road Superintendent Received 60th Ave SW Permit No. 129(23)

NEP-RCE-TKL-0002-0-NDME
Mercer County Road Superintendent Received 24th St SW Permit No. 128(23)

NEP-RCE-TKL-0003-0-NDME
Mercer County Road Superintendent Received 24th St SW Permit No. 127(23)

NEP-RCE-TKL-0004-0-NDME
Mercer County Road Superintendent Received 22nd St SW Permit No. 126(23)

NEP-RCE-TKL-0005-0-NDME
Mercer County Road Superintendent Received 22nd St SW Permit No. 125(23)

NEP-RCE-TKL-0006-0-NDME
Mercer County Road Superintendent Received 62nd Ave SW Permit No. 132(23)

NEP-RCE-TKL-0007-0-NDME
Mercer County Road Superintendent Received 62nd Ave SW Permit No. 131(23)

NEP-RCE-TKL-0008-0-NDME

Permanent Drive Permit
Mercer County Road Superintendent Received Permit to construct one commercial driveway on 

County Roadway - 62nd Ave SW
Access to BK Fischer Well Pad
Permit No. 133(23)

Permanent County Road Modifications 
Mercer County Road Superintendent &
Mercer County Board of Commissioners 

Received Approval to modify approximately 1813' of north-
south road segment of 62nd Ave SW and adjacent 
county road ditches starting at the intersection of 
21st St SW & 62nd Ave SW south towards BK 
Fischer well pad common to Sections 22 & 23, 
T142N, R88W. 

Access to BK Fischer Well Pad

ENVIRONMENTAL PERMITS, CONSTRUCTION APPROVALS
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Permit / Approval Issuing Authority Status Description of Permit / Approval Permit No./Notes

ENVIRONMENTAL PERMITS, CONSTRUCTION APPROVALS

Permanent County Road Modifications 
Continued

Mercer County Road Superintendent &
Mercer County Board of Commissioners 

Received Approval to modify approximately 2320' of east-
west road segment, adjacent county road ditches, 
and approaches of 21st St SW starting at the 
intersection of 21st St SW & 62nd Ave SW 
common to Sections 14 & 23, T142N, R88W.

Access to BK Fischer Well Pad

911 Address Mercer County Emergency Manager Received Milton Flemmer
2905 Hwy 49, Glen Ullin, ND 58631

N/A

Mercer County Emergency Manager Received Archie Erickson
1970 Hwy 49, Beulah, ND 58523

N/A

Mercer County Emergency Manager Received BK Fischer
2145 62nd Ave SW, Beulah, ND 58523

N/A

Oliver County Emergency Manager Received TB Leingang
2641 59th Ave SW, Beulah, ND 58523

N/A

Oliver County Emergency Manager Received KJ Hintz
5202 20th St SW, Hazen, ND 58545

N/A

Oliver County Emergency Manager Received Slash Lazy H 
1825 53rd Ave SW, Hazen, ND 58545

N/A

Oliver County Drive Permit
Oliver County Road Superintendent Received TB Leingang Pad N/A
Oliver County Road Superintendent Received KJ Hintz Pad N/A

Utility Occupancy Application and Permit 
(Road Crossing Permits)

Oliver County Board of Commissions Applied For 53RD AVE Permit No. NEP-RDX-TKL-0016-0-NDOL
Oliver County Board of Commissions Applied For 54TH AVE Permit No. NEP-RDX-TKL-0017-0-NDOL
Oliver County Board of Commissions Applied For 55TH AVE Permit No. NEP-RDX-TKL-0018-0-NDOL
Oliver County Board of Commissions Applied For 56TH AVE Permit No. NEP-RDX-TKL-0019-0-NDOL
Oliver County Board of Commissions Applied For 57TH AVE Permit No. NEP-RDX-TKL-0020-0-NDOL
Oliver County Board of Commissions Applied For 58TH AVE Permit No. NEP-RDX-TKL-0021-0-NDOL
Oliver County Board of Commissions Applied For 59TH AVE Permit No. NEP-RDX-TKL-0022-0-NDOL
Oliver County Board of Commissions Applied For 21ST ST Permit No. NEP-RDX-TKL-0023-0-NDOL
Oliver County Board of Commissions Applied For 24TH ST Permit No. NEP-RDX-TKL-0024-0-NDOL
Oliver County Board of Commissions Applied For 26TH ST Permit No. NEP-RDX-TKL-0025-0-NDOL
Oliver County Board of Commissions Applied For 25TH ST Permit No. NEP-RDX-TKL-0026-0-NDOL
Oliver County Board of Commissions Applied For 59TH AVE Permit No. NEP-RDX-TKL-0027-0-NDOL

Construction General Permit
North Dakota Department of Environmental Quality 
Division of Water Quality 

Received Milton Flemmer 1 Coverage Under the 2020 reissued construction 
general permit (NDR11-0000)
Permit No. NDR111598

North Dakota Department of Environmental Quality 
Division of Water Quality 

Received Archie Erickson 2 Coverage Under the 2020 reissued construction 
general permit (NDR11-0000)
Permit No. NDR111597
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Permit / Approval Issuing Authority Status Description of Permit / Approval Permit No./Notes

ENVIRONMENTAL PERMITS, CONSTRUCTION APPROVALS

Construction General Permit
Continued

North Dakota Department of Environmental Quality 
Division of Water Quality 

Received Slash Lazy H 5 Coverage Under the 2020 reissued construction 
general permit (NDR11-0000)
Permit No. NDR111608

NDDOT Driveway Permission 
North Dakota Department of Transportation
District 5 - Dickinson

Received Milton Flemmer1 - Permit to construct/maintain 
approach from Hwy 49 to well pad

Permit No: 2106

North Dakota Department of Transportation
District 5 - Dickinson

Received Archie Erickson - Permit to construct/maintain 
approach from Hwy 49 to well pad

Permit No: 2105

NDDOT Utility Occupancy Permit
North Dakota Department of Transportation
District 5 - Dickinson

Received Permit to bore 24" steel pipe without encasement 
conveying CO2 across Highway 49 between 
Sections 1 & 2, T141N, R88W.

Permit No. NEP-RDX-TKL-0034-0-NDDT

Application for Permit for New Well - Vertical 
Stratigraphic Test 

North Dakota Industrial Commission - Oil & Gas Division Received Milton Flemmer1 - Stratigraphic Test Well NDIC Well File No. 38594
North Dakota Industrial Commission - Oil & Gas Division Received Archie Erickson 2 - Stratigraphic Test Well NDIC Well File No. 38622
North Dakota Industrial Commission - Oil & Gas Division Received Slash Lazy H5 - Stratigraphic Test Well NDIC Well File No. 38701
North Dakota Industrial Commission - Oil & Gas Division Received TB Leingang 1 - Stratigraphic Test Well NDIC Well File No. 40158
North Dakota Industrial Commission - Oil & Gas Division Received TB Leingang 2 - Stratigraphic Test Well NDIC Well File No. 40178
North Dakota Industrial Commission - Oil & Gas Division Received BK Fischer 1 - Stratigraphic Test Well NDIC Well File No. 40124
North Dakota Industrial Commission - Oil & Gas Division Received BK Fischer 2 - Stratigraphic Test Well NDIC Well File No. 40125
North Dakota Industrial Commission - Oil & Gas Division Received KJ Hintz 1 - Stratigraphic Test Well NDIC Well File No. 40127
North Dakota Industrial Commission - Oil & Gas Division Received KJ Hintz 2 - Stratigraphic Test Well NDIC Well File No. 40128

Class VI Storage Facility Permit
North Dakota Industrial Commission - Oil & Gas Division Applied For Summit Carbon Storage #1, LLC - TB Leingang N/A
North Dakota Industrial Commission - Oil & Gas Division Applied For Summit Carbon Storage #2, LLC - BK Fischer N/A
North Dakota Industrial Commission - Oil & Gas Division Applied For Summit Carbon Storage #3, LLC - KJ Hintz N/A

Subpart RR Monitoring, Reporting, and Verification 
(MRV) Plan

U.S. Environmental Protection Agency 
Greenhouse Gas Reporting Program (GHGRP)

Applied For Summit Carbon Storage #1, LLC - TB Leingang N/A

U.S. Environmental Protection Agency 
Greenhouse Gas Reporting Program (GHGRP)

Applied For Summit Carbon Storage #2, LLC - BK Fischer N/A

U.S. Environmental Protection Agency 
Greenhouse Gas Reporting Program (GHGRP)

Applied For Summit Carbon Storage #3, LLC - KJ Hintz N/A
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SUPPLEMENTAL #2B 

Request: Provide the location, including state, of the capture facilities associated with this project. 

Response: Exhibit 3A, MCE Project Overview Map, was provided during the storage facility 
permit hearing as a revised Figure PS-2, MCE Project overview map. Exhibit 3A updated Summit 
Carbon Solutions, LLC’s partner facilities from 32 to 57. A supplement was requested during the 
storage facility permit hearing to describe the capture facilities with respect to their locations. 
Please note, the provided map is not intended to replace Figure PS-2 and an identical map has been 
provided for Summit Carbon Storage #1, LLC and Summit Carbon Storage #3, LLC. 

 





SUMMIT CARBON STORAGE #2, LLC 
Storage Facility Permit Application – Supplemental Filing June 24, 2024 

3 

SUPPLEMENTAL #3B 

Request: Revise the following sections of each Storage Agreement: 

Section 2.4 – Correcting Errors 

Sections 3.3 – Amendment of Leases and Other Agreements 

Section 7.1 – Warranty and Indemnity 

Section 8.1 – No Surface Occupancy 

Section 10.2 – Waiver of Rights to Partition  

Section 15.1 – Term 

Section 16.2 – Joinder in Dual Capacity 

Revise Pore Space Lease – EXHIBIT D: 

Section 18 – Warranty of Title and Quiet Enjoyment 

Section 25 – Confidentiality 

Section 34 – Insurance 

Response: Clean and red lined drafts of each Storage Agreement are enclosed herewith. 
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SUPPLEMENTAL #4B 

Request: Provide an explanation on mercury injection capillary pressure data modifications, 
single sampling performance, and adjustment of the mercury fluid properties to the CO2 fluid 
properties. 

Response: The following narrative provides the requested explanation. Please note, identical 
information has been provided as a supplement for Summit Carbon Storage #1, LLC and Summit 
Carbon Storage #3, LLC.  
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MERCURY INJECTION CAPILLARY PRESSURE FLUID PROPERTY ADJUSTMENTS AND 
MODELING MODIFICATIONS 

TBL-MF1/BKF-AE2/KJH-SLH5 

 Adjustments from mercury fluid properties to carbon dioxide (CO2) fluid properties are necessary to 
perform numerical simulations. Mercury injection capillary pressure (MICP) must be converted from the 
laboratory-derived air/mercury system to the brine/CO2 system. Relative permeability is derived using Corey 
correlation1 for the brine/CO2 system for all samples tested with varying characteristics throughout the reservoir 
interval. 

 Core samples were selected to represent the petrophysical characteristics of each rock type populating the 
geological model. Samples were tested using the high-pressure mercury injection (HPMI) technique to determine 
the capillary pressure regime of the reservoir and upper and lower confining zones. 

 For each sample where HPMI data are available, the pressure and temperature are estimated using the 
corresponding gradients attained from well-drilling activities.  

 The brine/CO2 capillary pressure data are calculated from the air/mercury capillary pressure using the 
relationship below where the interfacial tension (IFT) and contact angle (CA) are measured in the laboratory under 
reservoir conditions (temperature, pressure, and brine salinity). 

 Capillary pressure curves are calculated for all samples under laboratory conditions from MICP data 
considering the porosity and permeability of the core using the rock quality index (RQI) equation where (Equation 
1): 

RQI (μm) =  ට
୏

ம౛
 [Eq. 1] 

 where K is the sample permeability (md). 
 where Φe is the effective porosity of the sample. 
 
 Calculated capillary pressure curves from the MICP data were modified and scaled to the numerical 
simulation model conditions using the model’s RQI for the five representative facies (SFP [storage facility permit] 
Figures 3-5–3-9), using the relationship: Model (formation) Pc = Lab Pc * (Lab RQI/Model RQI). The capillary 
entry pressure values applied in the model were determined by deriving a ratio between the RQI of core sample 
data within the modeled region to scale the capillary entry pressure value derived from core testing (SFP Table 3-
3) to the numerical simulation model. This resulted in two different ratios derived first from MICP data and second 
from the RQI porosity and permeability properties for each of the modeled facies. Because of the differences in 
the statistical distributions of the porosity (guided by seismic inversion) and permeability (based on porosity–
permeability regression) and entry pressure by facies across the modeled area vs. each well/core-based calibration 
data point, the modification or application of the RQI ratio (SFP Table 3-3; Multiplication Factor) for each facies 
and respective capillary pressure distribution in the simulation model was necessary. 

 
1 Brooks, R.H., and Corey, A.T., 1964, Hydraulic properties of porous media: Hydrology Papers, Colorado State University, Fort Collins, 
Colorado, no. 3, 37 p.  
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SUPPLEMENTAL #5B 

Request: Provide an explanation on anhydrite precipitation vs dissolution as modeled in the Broom Creek 
for this permit, as compared to other Class VI permits. 

Response:  The following narrative provides requested explanation.
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ANHYDRITE PRECIPITATION VS. DISSOLUTION AS MODELED IN THE BROOM CREEK 
FOR THE SCS PERMITS, AS COMPARED TO OTHER NORTH DAKOTA CLASS VI 

PERMITS 
 

TBL-MF1/BKF-AE2/KJH-SLH5 
 
 Mineral reaction (dissolution and/or precipitation) is a site-specific, simultaneous, and complex 
process that depends on many factors such as reservoir conditions (initial temperature, pressure, and 
salinity), the elevated pressure during injection, CO2 stream composition, amount of CO2 dissolved, 
resulting pH, mineral composition and their kinetics, and brine chemistry (initial pH, cation/anions and their 
concentration levels). Dolomite dissolution and subsequent anhydrite precipitation is observed in the Broom 
Creek Formation geochemical modeling for all three Summit Carbon Solutions (SCS) sites—TBL-MF1, 
BKF-AE2, and KJH-SLH5—and documented in the storage facility permit applications. Dolomite 
dissolution is observed during the 20 years of injection and after that during postinjection, where dolomite 
dissolution decreases gradually. 
 
 Mineral reactions in the Broom Creek Formation from five previously approved North Dakota Class 
VI permits were reviewed as part of this supplemental request. Factors, such as those previously described, 
were compared to SCS site-specific mineral reactions to understand if conclusions could be drawn as to 
why SCS sees anhydrite precipitation rather than dissolution and dolomite dissolution rather than 
precipitation. Across all three SCS permits, these geochemical behaviors may be associated with the high 
salinity in the formation brine (total dissolved solids >80,000 ppm, i.e., higher ion concentration levels), 
resulting in high brine acidity from the injection and higher dolomite content over the anhydrite content, 
creating an aqueous environment undersaturated with respect to dolomite mineral and thus resulting in 
dolomite dissolution.  
 
 Solubility of anhydrite (CaSO4) is controlled by reservoir temperature, pressure, formation brine 
chemistry (Ca2+ and SO4

2- concentration levels), and mineral composition. At high reservoir temperatures 
and pressures under a favorable aqueous environment with sufficient Ca2+ and SO4

2- in the aqueous solution, 
the anhydrite solubility gradually decreases as carbonate solubility increases because of dolomite 
dissolution and enhances the precipitation of anhydrite.2 For the SCS sites, dolomite dissolution (Figure C-
7), alongside increasing carbonate solubility, results in Ca2+-rich in situ formation brine (3060 mg/L). The 
resulting formation brine with increased Ca2+ ions, coupled with existing high SO4

2-concentration (2400 
mg/L), would favor precipitation of anhydrite.  
  

 
2 Jun, P., Xuelong, W., Haodong, H., Shen, Y., Qingsong, X., and Bin, L.I., 2018, Simulation for the dissolution mechanism of 
Cambrian carbonate rocks in Tarim Basin, NW China: Petroleum Exploration and Development, v. 45, no. 3, p. 431–441. 
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SUPPLEMENTAL #7B 

Request: Identify the distance of the closest occupied dwelling to each injection site and NDL-325 flowline. 

Response: The nearest occupied dwelling to the SCS2 injection site (BK Fischer 1 & BK Fischer 2) is over 
2,200 feet from the center of the BK Fischer pad. The landowners at this dwelling are participating in the 
project. 

The nearest occupied dwelling to the SCS2 NDL-325 flowline is over 1,100 feet. The landowners at this 
dwelling are participating in the project. 
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SUPPLEMENTAL #8B 

Purpose: Clarify statements made by Mr. James Powell during June 12, 2024 hearing. Please note, an 
identical narrative has been provided for Summit Carbon Storage #1, LLC and Summit Carbon Storage 
#3, LLC.  

Response:  The following narrative has been provided.



SUMMIT CARBON STORAGE #3, LLC 
Storage Facility Permit Application – Supplemental Filing June 24, 2024 

 
 

CO2 METERING 

TBL-MF1/BKF-AE2/KJH-SLH5 
 

During the NDIC hearings on June 12, 2024, James Powell was asked “Would Summit be opposed to a 
requirement that would require a flowmeter at the beginning of the individual flow lines and an actual 
custody transfer happening as it moves from one line into another?” Although Summit does not object to 
this requirement, as stated by James Powell, Summit does not believe the additional custody transfer points 
add significant value to the accuracy of metering and/or the leak detection system.  

Summit’s leak detection and metering system looks at the system as a whole rather than individual 
entities. With the existing custody transfer points and flowmeters, at the terminus point as well as each 
individual injection well, which equates to seven flowmeters across the approximate 20 miles of flowlines, 
Summit receives the granular metering information required to efficiently operate the leak detection and 
metering system.  

In the unlikely event of a release, under the proposed metering plan, Summit can allocate losses 
based on the proportion of flow going to the individually impacted sequestration sites from metering data 
gathered at the terminus as well as the individual injection wells. To further expand how the integrated 
metering and leak detection system works, between each metered segment a line balance (over/short) will 
be calculated using each segments flow in and flow out. In the unlikely event that a leak occurs, the flow 
out of a segment would drop and alert the controller. Under normal operations, a segment would report the 
same flowrate in, and out. A total system inventory balance uses all receipt/delivery meters plus line 
pressures along the route to show a real-time total line inventory. The line inventory is designed to catch a 
small release over time. Summit’s segmented line balance divides the pipeline into many smaller segments 
as opposed to 2500 miles. Multiple leak detection systems will be utilized, the above mentioned are two of 
five systems incorporated into the pipeline. A rupture detection system installed at approximately 25-mile 
increments will use speed of sound measurements to detect, locate, and alarm to the controller. A CPM 
system uses machine learning and reports any deviations from normal operations. Finally, a real-time 
transient model (RTTM) uses the hydraulic gradients, pump pressures, line pressures, and elevations 
reflected along the entirety of the pipeline to show the system health. This layered approach does not rely 
on one method, but each play a part in the overall system protection.  

Summit’s recommendation would be to require additional custody transfer metering points, in the 
future, if one of the sites were to be sold. This would align with industry best practices. The ownership 
demarcation that exists today may not in fact be the point of sale if one were to occur in the future which 
could then require additional metering. Since no sale has been contemplated, it is Summit’s opinion that 
designing and operating for one would be premature. Likewise, the downside of additional custody transfer 
points (flowmeters) is on the operations, maintenance, and reliability side. It requires additional resources 
to calibrate meters and stream quality analyzers. It would also require the addition of a 24” smart tool 
receiver and launcher.  
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SUPPLEMENTAL #9B 

Request: Clarify whether Summit anticipates any cathodic protection boreholes to be drilled or will this 
system utilize anode beds entirely. 

Response: The following narrative provides requested clarification. 

 

CATHODIC PROTECTION BOREHOLES 

As stated in Section 5.3.1, Corrosion Prevention, SCS1, SCS2, and SCS3 will install an impressed 
current cathodic protection system along the buried flowline to mitigate the threat of external soil corrosion 
on the line. SCS1, SCS2, and SCS3 plan on using vertical boreholes. Per the existing language in SCS1, 
SCS2 and SCS3 permits in Section 5.3.1.1; SCS1, SCS2, and SCS3 will provide DMR-O&G with a map 
of cathodic protection borehole locations to meet N.D.A.C. § 43-05-01-05(1)(a) prior to injection.  
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SUPPLEMENTAL #10B

Request: Revise "(A)ssistance has been secured from local emergency services to implement this ERRP," to 
"(F)urther collaboration with local emergency services will occur to further develop and implement this ERRP," 
from page 7-17. 

Response: Page 7-17 of Section 5.3.1 has been revised accordingly.



BK FISCHER/ARCHIE ERICKSON 2 

7-17 

 Pipeline Control dispatches LRT to investigate the incident and notifies the QI. 
 

 CRC arrives at the incident site and completes initial response actions. A designated 
CRC member will fill the initial IC position. 

 
 The IC will conduct a risk assessment and coordinate with the QI to determine what 

ICS positions need to be filled for the LRT. 
 

 The QI or IC will establish liaison with the local emergency coordinating agencies, 
such as the 911 emergency call centers or county emergency managers in lieu of 
communicating individually with each fire, police, or other public entity.  

 
 If the response exceeds local capabilities, the IC will coordinate with the QI to 

determine the need for mobilization of a CST. 
 
7.5 Response Personnel/Equipment and Training 
 
7.5.1 Response Personnel and Equipment  
Designated company personnel will undergo hazardous waste operations and emergency response 
training (HAZWOPER) in accordance with guidelines produced and maintained by the 
Occupational Safety and Health Administration (OSHA) (OSHA 29 Code of Federal Regulations 
[CFR] § 1910.120). In addition, further collaboration with local emergency services will occur 
assistance has been secured from local emergency services to further develop and  implement this 
ERRP as shown in Figures 7-2 through 7-5.  
 
 Equipment (including appropriate PPE) needed in the event of an emergency and remedial 
response will vary, depending on the emergency event. Response actions (e.g., cessation of 
injection, well shut-in, and evacuation) will generally not require specialized equipment to 
implement. However, when specialized equipment is required (such as a drilling rig, logging 
equipment, or potable water hauling, etc.), one of the primary contacts listed in Table 7-3 is 
responsible for procurement of this equipment. One of the primary contacts listed in Table 7-3 is 
also responsible to maintain a list of contractors and equipment vendors (Section 7.6).  
 
 The company will provide personnel, training, equipment, instruments, tools, and material 
as needed to respond to an emergency incident.  
 

 All local company personnel are available for callout as needed for duty on a 24-hour 
basis to support public safety agencies. 

 
 Additional personnel, if required, will be acquired from agency responders from public 

safety agencies and/or response contractors.  
 

 If public authorities are involved, they will be given full cooperation and assistance. In 
no event shall such cooperation and assistance violate safety rules or consist of actions 
that would endanger the public or employees.  
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SUPPLEMENTAL #11B 

Request: Provide clarification on net change calculation of mineral precipitation vs. dissolution as seen in 
Figure C-13 and confirm if net change is positive or negative. 

Response: The following narrative supplies requested information.  

 

MINERAL PRECIPITATION VS. DISSOLUTION NET CHANGE (FIGURE C-13) 
 

BKF–AE2 

 

 Mineral dissolution and precipitation are simultaneous. Because of dissolution of any reactive in 
situ minerals, change in mass (initial-dissolved) was calculated for the entire simulation period, and that 
calculation provides net dissolution of minerals. In C1, net dissolution of all in situ minerals is 0.4 kg. 
Concurrent precipitation of any primary or secondary minerals was also considered. In C1, net precipitation 
of all primary or secondary minerals is 0.25 kg. Mineral dissolution dominated over precipitation, and 
therefore the total change in mass is negative, which is 0.15 kg per cubic meter. In C2, net dissolution of 
all in situ minerals is 0.3 kg. Concurrent precipitation of any primary or secondary minerals was also taken 
into consideration. In C2, net precipitation of all primary or secondary minerals is 0.26 kg. Mineral 
dissolution dominated over precipitation, and therefore the total change in mass is negative, which is 0.04 
kg per cubic meter.  
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SUPPLEMENTAL #12B 

Request: Provide clarification on net change calculation of mineral precipitation vs. dissolution as seen in 
Figure C-22 and confirm if net change is positive or negative. 

Response: The following narrative supplies requested information. 

 

NET POROSITY CHANGE (FIGURE C-22) 
 

BKF–AE2 
 
 Change in porosity is dependent on the magnitude of concurrent dissolution and precipitation. If 
dissolution dominates over precipitation, total solid fraction decreases and porosity increases. If 
precipitation dominates over dissolution, total solid fraction increases and porosity decreases. Porosity 
change is calculated by subtracting final porosity from initial porosity for each time step and added to 
estimate net porosity change for the entire simulation period and converted to a percentage. Net porosity 
change refers to positive change as total porosity increases by 0.012 fraction, which is equivalent to a less 
than 2% net change.  
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STORAGE AGREEMENT 
BK FISCHER BROOM CREEK – SECURE GEOLOGIC STORAGE 

MERCER & OLIVER COUNTIES, NORTH DAKOTA 
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STORAGE AGREEMENT 
BK FISCHER BROOM CREEK – SECURE GEOLOGIC STORAGE 

MERCER & OLIVER COUNTIES, NORTH DAKOTA 
 

THIS AGREEMENT (“Agreement”) is entered into as of the ___ day of _______, 20__, 

by the parties who have signed the original of this instrument, a counterpart thereof, ratification 

and joinder or other instrument agreeing to become a Party hereto. 

RECITALS: 

A. It is in the public interest to promote the geologic storage of carbon dioxide in a 

manner which will benefit the state and the global environment by reducing greenhouse gas 

emissions and in a manner which will help ensure the viability of the state's coal and power 

industries, to the economic benefit of North Dakota and its citizens;  

B. To further geologic storage of carbon dioxide, a potentially valuable commodity, 

may allow for its ready availability if needed for commercial, industrial, or other uses, including 

enhanced recovery of oil, gas, and other minerals; and 

C. For geologic storage, however, to be practical and effective it requires cooperative 

use of surface and subsurface property interests and the collaboration of property owners, which 

may require procedures that promote, in a manner fair to all interests, cooperative management, 

thereby ensuring the maximum use of natural resources. 

AGREEMENT: 

It is agreed as follows: 
ARTICLE 1 

DEFINITIONS 
 

As used in this Agreement: 

1.1 Carbon Dioxide means carbon dioxide in gaseous, liquid, or supercritical fluid 

state together with incidental associated substances derived from the source materials, capture 
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process and any substances added or used to enable or improve the injection process. 

1.2 Commission means the North Dakota Industrial Commission (NDIC) acting by 

and through the Department of Mineral Resources. 

1.3 Effective Date is the time and date this Agreement becomes effective as provided 

in Article 14. 

1.4 Facility Area is the land described by Tracts in Exhibit “B” and shown on Exhibit 

“A” containing 28,844.57 acres, more or less. 

1.5 Party is any individual, corporation, limited liability company, partnership, 

association, receiver, trustee, curator, executor, administrator, guardian, tutor, fiduciary, or other 

representative of any kind, any department, agency, or instrumentality of the state, or any 

governmental subdivision thereof, or any other entity capable of holding an interest in the Storage 

Reservoir. 

1.6 Pore Space means a cavity or void, whether natural or artificially created, in any 

subsurface stratum. 

1.7 Pore Space Interest is a right to or interest in the Pore Space in any Tract within 

the boundaries of the Facility Area. 

1.8 Pore Space Owner is a Party hereto who owns Pore Space Interest. 

1.9 Storage Equipment is any personal property, lease, easement, and well equipment, 

plants and other facilities and equipment for use in Storage Operations. 

1.10 Storage Expense is all costs, expense or indebtedness incurred by the Storage 

Operator pursuant to this Agreement for or on account of Storage Operations. 

1.11 Storage Facility is the unitized or amalgamated Storage Reservoir created pursuant 

to an order of the Commission. 
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1.12 Storage Facility Participation is the percentage shown on Exhibit “C” for 

allocating payments for use of the Pore Space under each Tract identified in Exhibit “B”. 

1.13 Storage Operations are all operations conducted by the Storage Operator pursuant 

to this Agreement or otherwise authorized by any lease covering any Pore Space Interest. 

1.14 Storage Operator is the person or entity named in Section 4.1 of this Agreement. 

1.15 Storage Reservoir consists of the Pore Space and confining subsurface strata 

underlying the Facility Area described as the Opeche/Spearfish (Upper Confining Zone), Broom 

Creek (Injection Zone), and Amsden (Lower Confining Zone) Formation(s) and which are defined 

as identified by the well logging suite performed at one stratigraphic well, the Archie Erickson 2 

well (NDIC File No. 38622) located in the SW¼ of the SW¼ Section 12, Township 142 North, 

Range 88 West, Mercer County, North Dakota. The Storage Reservoir is defined as the 

stratigraphic interval from below the top of the Opeche/Spearfish Formation found at a depth of 

5,587 feet below the Kelly Bushing, to above the base of the Amsden Formation, found at a depth 

of 6,421 feet below the Kelly Bushing, as identified by the Array Induction Gamma log run in the 

Milton Flemmer 1 well (NDIC File No. 38594) located in the NW¼ of the NE¼, Section 35, 

Township 141 North, Range 88 West, Mercer County, North Dakota. The logging suite included 

triple combo (gamma ray, density, porosity, and resistivity), caliper, spectral gamma ray, 

combinable magnetic resonance (CMR), dipole sonic including four-arm caliper and inclinometer, 

and image log. Further, the acquired logs were used to pick formation top depths and interpret 

lithology, petrophysical properties, and time-to-depth shifting of seismic data obtained from three 

3D seismic surveys and one 5-mile long 2D seismic line covering an area totaling 208 miles in and 

around the Archie Erickson 2 stratigraphic well. Formation top depths were picked from the top 

of the Pierre Formation to the top of the Amsden Formation. The average depth of the top of the 

Opeche/Spearfish Formation (Upper Confining Zone) across the storage facility is 5,587 feet total 
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vertical depth (TVD). The average depth of the base of the Amsden Formation (Lower Confining 

Zone) across the storage facility area is 6,359 feet TVD. The average thickness of the Storage 

Reservoir across the storage facility is 772 feet. 

1.16 Storage Rights are the rights to explore, develop, and operate lands within the 

Facility Area for the storage of Storage Substances.�

1.17 Storage Substances are Carbon Dioxide and incidental associated substances, 

fluids, and minerals. 

1.18 Tract is the land described as such and given a Tract number in Exhibit “B.” 

1.19 Transfer Storage Facility has the meaning given such term in Section 3.7 of this 

Agreement. 

ARTICLE 2 
EXHIBITS 

 
2.1 Exhibits.  The following exhibits, which are attached hereto, are incorporated 

herein by reference: 

2.1.1 Exhibit “A” is a map that shows the boundary lines of the BK Fischer 

Broom Creek Facility Area and the tracts therein; 

2.1.2 Exhibit “B” is a schedule that describes the acres of each Tract in the BK 

Fischer Broom Creek Facility Area; 

2.1.3 Exhibit “C” is a schedule that shows the Storage Facility Participation of 

each Tract; and 

2.1.4 Exhibit “D” is a form of Pore Space Lease. 

2.2 Reference to Exhibits.  When reference is made to an exhibit, it is to the exhibit 

as originally attached or, if revised, to the last revision. 

2.3 Exhibits Considered Correct.  Exhibits “A,” “B,” “C” and “D” shall be 

considered to be correct until revised as herein provided. 
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2.4 Correcting Errors.  The shapes and descriptions of the respective Tracts have been 

established by using the best information available.  If it subsequently appears that any Tract, 

mathematical miscalculation or clerical error has been made, Storage Operator, with the approval 

of Pore Space Owners whose interest is affected, shall correct the mistake by revising the exhibits 

to conform to the facts.  The revision shall not include any re-evaluation of engineering or 

geological interpretations used in determining Storage Facility Participation.  Each such revision 

of an exhibit made prior to thirty (30) days after the Effective Date shall be effective as of the 

Effective Date.  Each such revision thereafter made shall be effective at 7:00 a.m. on the first day 

of the calendar month next following the filing for record of the revised exhibit or on such other 

date as may be determined by Storage Operator and set forth in the revised exhibit. 

2.5 Filing Revised Exhibits.  If an exhibit is revised, Storage Operator shall execute 

an appropriate instrument with the revised exhibit attached and file the same for record in the 

county or counties in which this Agreement or memorandum of the same is recorded and shall also 

file the amended changes with the Commission. 

ARTICLE 3 
CREATION AND EFFECT OF STORAGE FACILITY 

 
3.1 Unleased Pore Space Interests.   Any Pore Space Owner in the Storage Facility 

who owns a Pore Space Interest in the Storage Reservoir that is not leased for the purposes of this 

Agreement and during the term hereof, shall be treated as if it were subject to the Pore Space Lease 

attached hereto as Exhibit “D”. 

3.2 Amalgamation of Pore Space.   All Pore Space Interests in and to the Tracts are 

hereby amalgamated and combined insofar as the respective Pore Space Interests pertain to the 

Storage Reservoir, so that Storage Operations may be conducted with respect to said Storage 

Reservoir as if all of the Pore Space Interests in the Facility Area had been included in a single 

lease executed by all Pore Space Owners, as lessors, in favor of Storage Operator, as lessee and as 
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if the lease contained all of the provisions of this Agreement. 

3.3 [Reserved.] 

3.4 Continuation of Leases and Term Interests.  Injection in to any part of the 

Storage Reservoir, or other Storage Operations, shall be considered as injection in to or upon each 

Tract within said Storage Reservoir, and such injection or operations shall continue in effect as to 

each lease as to all lands and formations covered thereby just as if such operations were conducted 

on and as if a well were injecting in each Tract within said Storage Reservoir. 

3.5 Titles Unaffected by Storage.  Nothing herein shall be construed to result in the 

transfer of title of the Pore Space Interest of any Party hereto to any other Party or to Storage 

Operator. 

3.6 Injection Rights.  Storage Operator is hereby granted the right to inject into the 

Storage Reservoir any Storage Substances in whatever amounts Storage Operator may deem 

expedient for Storage Operations, together with the right to drill, use, and maintain injection wells 

in the Facility Area, and to use for injection purposes. 

3.7 Transfer of Storage Substances from Storage Facility.  Storage Operator may 

transfer from the Storage Facility any Storage Substances, in whatever amounts Storage Operator 

may deem expedient for Storage Operations, to any other reservoir, subsurface stratum or 

formation permitted by the Commission for the storage of carbon dioxide under Chapter 38-22 of 

the North Dakota Century Code (a “Transfer Storage Facility”), provided that, the Pore Space 

ownership between the Storage Facility and Transfer Storage Facility is common. 

3.8 Receipt of Storage Substances.  Storage Operator may accept and receive into the 

Storage Facility any Storage Substances, in whatever amounts Storage Operator may deem 

expedient for Storage Operations, being stored in any other Transfer Storage Facility, provided 
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that, the Pore Space ownership between the Storage Facility and Transfer Storage Facility is 

common. 

3.9 Royalty Payments Upon Transfer.  The transfer or receipt of Storage Substances 

to or from a Transfer Storage Facility in accordance with Section 3.7 and Section 3.8 shall be 

disregarded for the purposes of calculating the royalty under any lease covering a Pore Space 

Interest (including Exhibit “D”) and shall not affect the allocation of Storage Substances injected 

into the Storage Facility through the surface of the Facility Area in accordance with Article 6 of 

this Agreement. 

3.10 Cooperative Agreements.  Storage Operator may enter into cooperative 

agreements with respect to lands adjacent to the Facility Area for the purpose of coordinating 

Storage Operations.  Such cooperative agreements may include, but shall not be limited to, 

agreements regarding the transfer and receipt of Storage Substances pursuant to Sections 3.7 and 

3.8 of this Agreement. 

3.11 Border Agreements.  Storage Operator may enter into an agreement or agreements 

with owners of adjacent lands with respect to operations which may enhance the injection of the 

Storage Substances in the Storage Reservoir in the Facility Area or which may otherwise be 

necessary for the conduct of Storage Operations. 

ARTICLE 4 
STORAGE OPERATIONS 

 
4.1 Storage Operator.  Summit Carbon Storage #2, LLC is hereby designated as the 

initial Storage Operator.  Storage Operator shall have the exclusive right to conduct Storage 

Operations, which shall conform to the provisions of this Agreement and any lease covering a Pore 

Space Interest.  If there is any conflict between such agreements, this Agreement shall govern. 

4.2 Successor Operators.  The initial Storage Operator and any subsequent operator 

may, at any time, transfer operatorship of the Storage Facility with and upon the approval of the 
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Commission. 

4.3 Method of Operation.  Storage Operator shall engage in Storage Operations with 

diligence and in accordance with good engineering and injection practices. 

4.4 Change of Method of Operation.  As permitted by the Commission nothing herein 

shall prevent Storage Operator from discontinuing or changing in whole or in part any method of 

operation which, in its opinion, is no longer in accord with good engineering or injection practices.  

Other methods of operation may be conducted or changes may be made by Storage Operator from 

time to time if determined by it to be feasible, necessary or desirable to increase the injection or 

storage of Storage Substances. 

ARTICLE 5 
TRACT PARTICIPATIONS 

 
5.1 Tract Participations.  The Storage Facility Participation of each Tract is shown in 

Exhibit “C.” The Storage Facility Participation of each Tract shall be based 100% upon the ratio 

of surface acres in each Tract to the total surface acres for all Tracts within the Facility Area. 

5.2 Relative Storage Facility Participations.  If the Facility Area is enlarged or 

reduced, the revised Storage Facility Participation of the Tracts remaining in the Facility Area and 

which were within the Facility Area prior to the enlargement or reduction shall remain in the same 

ratio to one another. 

ARTICLE 6 
ALLOCATION OF STORAGE SUBSTANCES 

 
6.1 Allocation of Tracts.  All Storage Substances injected shall be allocated to the 

several Tracts in accordance with the respective Storage Facility Participation effective during the 

period that the Storage Substances are injected.  The amount of Storage Substances allocated to 

each tract, regardless of whether the amount is more or less than the actual injection of Storage 

Substances from the well or wells, if any, on such Tract, shall be deemed for all purposes to have 



BK Fischer – Broom Creek 10 

been injected into such Tract.  Storage Substances transferred or received pursuant to Sections 3.7 

and 3.8 of this Agreement shall be disregarded for the purposes of this Section 6.1. 

6.2 Distribution within Tracts.  The Storage Substances injected and allocated to each 

Tract shall be distributed among, or accounted for to the Pore Space Owners who own a Pore 

Space Interest in such Tract in accordance with each Pore Space Owner’s Storage Facility 

Participation effective during the period that the Storage Substances were injected.  If any Pore 

Space Interest in a Tract hereafter becomes divided and owned in severalty as to different parts of 

the Tract, the owners of the divided interests, in the absence of an agreement providing for a 

different division, shall be compensated for the storage of the Storage Substances in proportion to 

the surface acreage of their respective parts of the Tract.  Subject to Section 3.9, Storage 

Substances transferred or received pursuant to Sections 3.7 and 3.8 of this Agreement shall be 

disregarded for the purposes of this Section 6.2. 

ARTICLE 7 
TITLES 

 

7.1 Injection When Title Is in Dispute.  If the title or right of any Pore Space Owner 

claiming the right to receive all or any portion of the proceeds for the storage of any Storage 

Substances allocated to a Tract is in dispute, Storage Operator shall require that the Pore Space 

Owner to whom the proceeds thereof are paid to furnish security for the proper accounting thereof 

to the rightful Pore Space Owner, if the title or right of such Pore Space Owner fails in whole or 

in part. 

7.2 Payments of Taxes to Protect Title.  The owner of surface rights to lands within 

the Facility Area is responsible for the payment of any ad valorem taxes on all such rights, interests 

or property, unless such owner and the Storage Operator otherwise agree.  If any ad valorem taxes 

are not paid by or for such owner when due, Storage Operator may at any time prior to tax sale or 
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expiration of period of redemption after tax sale, pay the tax, redeem such rights, interests or 

property, and discharge the tax lien.  Storage Operator shall, if possible, withhold from any 

proceeds derived from the storage of Storage Substances otherwise due any Pore Space Owner 

who is a delinquent taxpayer up to an amount sufficient to defray the costs of such payment or 

redemption; provided that such withholding to be credited to the Storage Operator.  Such 

withholding shall be without prejudice to any other remedy available to Storage Operator. 

7.3 Pore Space Interest Titles.  If title to a Pore Space Interest fails, but the tract to 

which it relates is not removed from the Facility Area, the Party whose title failed shall not be 

entitled to share under this Agreement with respect to that interest. 

ARTICLE 8 
EASEMENTS OR USE OF SURFACE 

 
8.1 No Surface Occupancy.  Unless agreed to in writing with the owner of the surface 

estate, Operator shall not place any surface facilities on the surface estate owned by any Pore Space 

Owner within the boundaries of the Facility Area. For the purpose of this Agreement, “surface 

facilities” shall include, but not be limited to, wellsites, pipelines, powerlines, valves or other 

above-ground facilities. 

8.2 Grant of Easement.  Subject to Section 8.1, Storage Operator shall have the right 

to use as much of the surface of the land within the Facility Area as may be reasonably necessary 

for Storage Operations and the injection of Storage Substances. 

8.3 Use of Water.  Storage Operator shall have and is hereby granted free use of water 

from the Facility Area for Storage Operations, except water from any well, lake, pond or irrigation 

ditch of a Pore Space Owner; notwithstanding the foregoing, Storage Operator may access any 

well, lake, or pond as provided in Exhibit “D”. 
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8.4 Surface Damages.  Storage Operator shall pay surface owners for damage to 

growing crops, timber, fences, improvements and structures located on the Facility Area that result 

from Storage Operations. 

8.5 Surface and Sub-Surface Operating Rights.  Subject to Section 8.1, Storage 

Operator shall have the same rights to use the surface and sub-surface and use of water and any 

other rights granted to Storage Operator in any lease covering Pore Space Interests.  Except to the 

extent expanded by this Agreement or the extent that such rights are common to the effected leases, 

the rights granted by a lease may be exercised only on the land covered by that lease. Storage 

Operator will to the extent possible minimize surface impacts. 

ARTICLE 9 
ENLARGEMENT OF STORAGE FACILITY 

 
 9.1 Enlargement of Storage Facility.  The Storage Facility may be enlarged from time 

to time to include acreage and formations reasonably proven to be geologically capable of storing 

Storage Substances.  Any expansion must be approved in accordance with the rules and regulations 

of the Commission. 

9.2 Determination of Tract Participation.  Storage Operator, subject to Section 5.2, 

shall determine the Storage Facility Participation of each Tract within the Storage Facility as 

enlarged, and shall revise Exhibits “A”, “B” and “C” accordingly and in accordance with the rules, 

regulations and orders of the Commission. 

9.3 Effective Date.  The effective date of any enlargement of the Storage Facility shall 

be effective as determined by the Commission. 

ARTICLE 10 
TRANSFER OF TITLE 

 
10.1 Transfer of Title.  Any conveyance of all or part of any interest owned by any 

Party hereto with respect to any Tract shall be made expressly subject to this Agreement.  No 
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change of title shall be binding upon Storage Operator, or any Party hereto other than the Party so 

transferring, until 7:00 a.m. on the first day of the calendar month following thirty (30) days from 

the date of receipt by Storage Operator of a photocopy, or a certified copy, of the recorded or filed 

instrument evidencing such a change in ownership. 

ARTICLE 11 
RELATIONSHIP OF PARTIES 

 
11.1 No Partnership.  The duties, obligations and liabilities arising hereunder shall be 

several and not joint or collective.  This Agreement is not intended to create, and shall not be 

construed to create, an association or trust, or to impose a partnership duty, obligation or liability 

with regard to any one or more of the Parties hereto.  Each Party hereto shall be individually 

responsible for its own obligations as herein provided. 

11.2 No Joint Marketing.  This Agreement is not intended to provide, and shall not be 

construed to provide, directly or indirectly, for any joint marketing of Storage Substances. 

11.3 Pore Space Owners Free of Costs.  This Agreement is not intended to impose, 

and shall not be construed to impose, upon any Pore Space Owner any obligation to pay any 

Storage Expense unless such Pore Space Owner is otherwise so obligated. 

11.4 Information to Pore Space Owners.  Each Pore Space Owner shall be entitled to 

all information in possession of Storage Operator to which such Pore Space Owner is entitled by 

an existing lease or a lease imposed by this Agreement. 
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ARTICLE 12 
LAWS AND REGULATIONS 

 
12.1 Laws and Regulations.  This Agreement shall be subject to all applicable federal, 

state and municipal laws, rules, regulations and orders. 

ARTICLE 13 
FORCE MAJEURE 

 
13.1 Force Majeure.  All obligations imposed by this Agreement on each Party, except 

for the payment of money, shall be suspended while compliance is prevented, in whole or in part, 

by a labor dispute, fire, war, civil disturbance, or act of God; by federal, state or municipal laws; 

by any rule, regulation or order of a governmental agency; by inability to secure materials; or by 

any other cause or causes, whether similar or dissimilar, beyond reasonable control of the Party.  

No Party shall be required against their will to adjust or settle any labor dispute.  Neither this 

Agreement nor any lease or other instrument subject hereto shall be terminated by reason of 

suspension of Storage Operations due to any one or more of the causes set forth in this Article. 

ARTICLE 14 
EFFECTIVE DATE 

 
14.1 Effective Date.  This Agreement shall become effective as determined by the 

Commission. 

14.2 Certificate of Effectiveness.  Storage Operator shall file for record in the county 

or counties in which the land affected is located a certificate stating the Effective Date of this 

Agreement. 

ARTICLE 15 
TERM 

15.1 Term.  Unless sooner terminated in the manner hereinafter provided or by order of 

the Commission, this Agreement shall remain in full force and effect until the Commission has 

issued a certificate of project completion with respect to the Storage Facility in accordance with 

§ 38-22-17 of the North Dakota Century Code. 
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15.2 Termination by Storage Operator.  This Agreement may be terminated at any 

time by the Storage Operator with the approval of the Commission. 

15.3 Effect of Termination.  Upon termination of this Agreement all Storage 

Operations shall cease.  Each lease and other agreement covering Pore Space within the Facility 

Area shall remain in force for ninety (90) days after the date on which this Agreement terminates, 

and for such further period as is provided by Exhibit “D” or other agreement. 

15.4 Salvaging Equipment Upon Termination.  If not otherwise granted by Exhibit 

“D” or other instruments affecting each Tract, Pore Space Owners hereby grant Storage Operator 

a period of six (6) months after the date of termination of this Agreement within which to salvage 

and remove Storage Equipment. 

15.5 Certificate of Termination.  Upon termination of this Agreement, Storage 

Operator shall file for record in the county or counties in which the land affected is located a 

certificate that this Agreement has terminated, stating its termination date. 

ARTICLE 16 
APPROVAL 

 
16.1 Original, Counterpart or Other Instrument.  A Pore Space Owner may approve 

this Agreement by signing the original of this instrument, a counterpart thereof, ratification or 

joinder or other instrument approving this instrument hereto.  The signing of any such instrument 

shall have the same effect as if all Parties had signed the same instrument. 

16.2 Approval by the North Dakota Industrial Commission.    

Notwithstanding anything in this Article to the contrary, all Tracts within the Facility Area 

shall be deemed to be qualified for participation if this Agreement is duly approved by order of 

the Commission. 
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ARTICLE 17 
GENERAL 

 
17.1 Amendments Affecting Pore Space Owners.  Amendments hereto relating 

wholly to Pore Space Owners may be made with approval by the Commission. 

17.4 Construction.  This agreement shall be construed according to the laws of the State 

of North Dakota. 

ARTICLE 18 
SUCCESSORS AND ASSIGNS 

 
18.1 Successors and Assigns.  This Agreement shall extend to, be binding upon, and 

inure to the benefit of the Parties hereto and their respective heirs, devisees, legal representatives, 

successors and assigns and shall constitute a covenant running with the lands, leases and interests 

covered hereby. 

[Remainder of page intentionally left blank. Signature page follows.] 
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Executed the date set opposite each name below but effective for all purposes as provided 
by Article 14. 
 
 

Dated: __________, 20__  STORAGE OPERATOR 
 

Summit Carbon Storage #2, LLC  
 

By:        
 Wade Boeshans 
Its: Executive Vice President 

 
 
 
 
 
 
#81618782v1 
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EXHIBIT A 
 

Tract Map 
 

Attached to and made part of the Storage Agreement 
BK Fischer Broom Creek – Secure Geological Storage 

Mercer & Oliver Counties, North Dakota 
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EXHIBIT B 
 

Tract Summary 
 

Attached to and made part of the Storage Agreement 
BK Fischer Broom Creek – Secure Geological Storage 

Mercer & Oliver Counties, North Dakota 
 
 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
1 Section 27-T143N-R88W 280 Donlyn J. Erickson & 

Roberta Erickson, aka 
Roberta C. Erickson, as 
Joint Tenants 

40.0000 14.28571429% 0.13867428% 

   Linda Welk, Life Estate 80.0000 28.57142857% 0.27734856% 
   Jonathan Welk, 

Remainderman 
0.0000 0.00000000% 0.00000000% 

   Stacy Welk, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Jonathan Welk 40.0000 14.28571429% 0.13867428% 
   Stacy Welk 40.0000 14.28571429% 0.13867428% 
   Kurt M. Swenson & 

FayE B. Swenson, 
Trustees of the Swenson 
Living Trust, dated 
May 19, 2023, and any 
amendments thereto 

80.0000 28.57142857% 0.27734856% 

2 Section 28-T143N-R88W 480 Shane Kost & Kristi Kost, 
husband & wife, as Joint 
Tenants 

80.0000 16.66666667% 0.27734856% 
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Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
   Ronald E. Gunsch & 

Janice J. Gunsch, husband 
& wife, as Tenants in 
Common 

240.0000 50.00000000% 0.83204568% 

   Myron L. Vigesaa and 
Nancy L. Vigesaa, 
Trustees, or their 
Successors in Trust, 
Under the Myron L. 
Vigesaa Revocable Living 
Trust Dated the 27th Day 
of June, 2014, and any 
Amendments thereto 

40.0000 8.33333333% 0.13867428% 

   Nancy L. Vigesaa and 
Myron L. Vigesaa, 
Trustees, or their 
Successors in Trust, 
Under the Nancy L. 
Vigesaa Revocable Living 
Trust Dated the 27th Day 
of June, 2014, and any 
Amendments thereto 

40.0000 8.33333333% 0.13867428% 

   Nathan R. Vigesaa & 
Heather L. Vigesaa, as 
Joint Tenants 

80.0000 16.66666667% 0.27734856% 

3 Section 29-T143N-R88W 200 Lyle Winkler & 
Patricia A. Winkler, 
husband & wife, as Joint 
Tenants 

200.0000 100.00000000% 0.69337140% 
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Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
4 Section 32-T143N-R88W 480 U.S. Bank, N.A., of 

Fargo, North Dakota, as 
Trustee of the Darwin H. 
Mueller Irrevocable Trust 

160.0000 33.33333333% 0.55469712% 

   State of North Dakota 160.0000 33.33333333% 0.55469712% 
   Shane L. Fischer, as 

Trustee of the Shane L. 
Fischer Trust 

80.0000 16.66666667% 0.27734856% 

   Shane Fischer, aka Shane 
Leo Fischer 

80.0000 16.66666667% 0.27734856% 

5 Section 33-T143N-R88W 640 Ronald Gunsch 317.6500 49.63281250% 1.10124713% 
   Ronald E. Gunsch & 

Janice J. Gunsch, as Joint 
Tenants 

2.3500 0.36718750% 0.00814711% 

   Ronald E. Gunsch & 
Janice J. Gunsch, husband 
& wife 

320.0000 50.00000000% 1.10939425% 

6 Section 34-T143N-R88W 640 Eric Klindworth, aka Eric 
H. Klindworth & Jacinta 
Klindworth, aka Jacinta-
Jon T. Klindworth, as 
Joint Tenants 

160.0000 25.00000000% 0.55469712% 

   Ronald Gunsch 320.0000 50.00000000% 1.10939425% 
   Donlyn J. Erickson & 

Roberta Erickson, aka 
Roberta C. Erickson, as 
Joint Tenants 

160.0000 25.00000000% 0.55469712% 

7 Section 35-T143N-R88W 480 Rachel Riedemann, fka 
Rachel Hushka, fka 
Rachel Erickson 

160.0000 33.33333333% 0.55469712% 
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Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
   Donlyn J. Erickson & 

Roberta Erickson, aka 
Roberta C. Erickson, as 
Joint Tenants 

320.0000 66.66666667% 1.10939425% 

8 Section 05-T142N-R87W 80 Chad N. Schafer & 
Lisa L. Schafer, 
husband & wife, as 
Joint Tenants 

80.0000 100.00000000% 0.27734856% 

9 Section 06-T142N-R87W 279.06 Darell Herman & Sherry 
Herman, husband & wife, 
as Joint Tenants 

279.0600 100.00000000% 0.96746112% 

10 Section 01-T142N-R88W 320 Noel J. Helm & Betty 
Helm, aka Betty Jean 
Helm, husband & wife, as 
Joint Tenants, Life Estate 

320.0000 100.00000000% 1.10939425% 

   John T. Helm, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Jason J. Helm, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Wayne J. Helm 0.0000 0.00000000% 0.00000000% 
   Jerome L. Helm 0.0000 0.00000000% 0.00000000% 
11 Section 02-T142N-R88W 563.87 Jason Erickson & Angela 

Erickson, husband & wife 
81.3600 14.42885772% 0.28206349% 

   Wanda Gustafson, a 
married person dealing in 
her sole & separate 
property, Life Estate 

162.5100 28.82047280% 0.56339893% 

   Lori B. Klein, 
Remainderman 

0.0000 0.00000000% 0.00000000% 
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Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
   Sara L. Gustafson, 

Remainderman 
0.0000 0.00000000% 0.00000000% 

   Jason T. Erickson & 
Angela Erickson, husband 
& wife, as Joint Tenants 

160.0000 28.37533474% 0.55469712% 

   Robb M. Moore & 
Heidi K. Moore, husband 
& wife, as Joint Tenants 

160.0000 28.37533474% 0.55469712% 

12 Section 03-T142N-R88W 644.63 Donlyn J. Erickson & 
Roberta Erickson, aka 
Roberta C. Erickson, as 
Joint Tenants 

322.3500 50.00542947% 1.11754136% 

   David A. Orth & Ronni L. 
Huschka 

20.2875 3.14715418% 0.07033386% 

   Joan Cundall 20.2875 3.14715418% 0.07033386% 
   Robert H. Orth 6.7625 1.04905139% 0.02344462% 
   Richard A. Orth 6.7625 1.04905139% 0.02344462% 
   Kimberly Orth 6.7625 1.04905139% 0.02344462% 
   Wilfred Orth 20.2875 3.14715418% 0.07033386% 
   Estate of Cecelia Orth 81.1300 12.58551417% 0.28126611% 
   David Hottman & 

Stephanie Hottman, 
husband & wife, as Joint 
Tenants 

6.1000 0.94627926% 0.02114783% 

   Donlyn J. Erickson & 
Roberta Erickson, aka 
Roberta C. Erickson, as 
Joint Tenants 

153.9000 23.87416037% 0.53354930% 



BK Fischer – Broom Creek B-6 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
13 Section 04-T142N-R88W 644.44 Tanner Erickson & 

Heather Erickson, as Joint 
Tenants 

2.0000 0.31034697% 0.00693371% 

   Donlyn J. Erickson & 
Roberta Erickson, aka 
Roberta C. Erickson, as 
Joint Tenants 

320.2300 49.69120477% 1.11019162% 

   LeeRoy J. Winkler & 
Sharon L. Winkler, 
husband & wife, as Joint 
Tenants, Life Estate 

162.2100 25.17069083% 0.56235888% 

   Roberta Unruh, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Kimberly Dukart, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Amanda Ahlschlager, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Perry Winkler & Beth 
Winkler, husband & wife, 
as Joint Tenants 

160.0000 24.82775743% 0.55469712% 

14 Section 05-T142N-R88W 644.07 Howard H. Winkler & 
Bernadette J. Winkler, 
husband & wife, as Joint 
Tenants 

162.1100 25.16962442% 0.56201219% 

   Nichole Lee Sailer, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Arnold V. Winkler & 
Sharon D. Winkler, 
husband & wife, as Joint 
Tenants 

161.9600 25.14633503% 0.56149216% 



BK Fischer – Broom Creek B-7 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
   Russell D. Winkler & 

Tammy Winkler, husband 
& wife, as Joint Tenants 

160.0000 24.84202028% 0.55469712% 

   Perry Winkler & Beth 
Winkler, husband & wife, 
as Joint Tenants 

160.0000 24.84202028% 0.55469712% 

15 Section 06-T142N-R88W 160.84 Casey Lee Voigt and Julie 
Anne Voigt, Trustees of 
the Casey Lee Voigt 
Living Trust dated 
January 26, 2023, and any 
amendments thereto 

160.8400 100.00000000% 0.55760928% 

   Donalda Voigt, Contract 
for Deed Seller 

0.0000 0.00000000% 0.00000000% 

   Karmen Eslinger, 
Contract for Deed Seller 

0.0000 0.00000000% 0.00000000% 

   Shawn Voigt, Contract for 
Deed Seller 

0.0000 0.00000000% 0.00000000% 

   Kenneth Voigt, Contract 
for Deed Seller 

0.0000 0.00000000% 0.00000000% 

16 Section 07-T142N-R88W 320 Perry Winkler & Beth 
Winkler, husband & wife, 
Life Estate 

160.0000 50.00000000% 0.55469712% 

   Kacey Winkler, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Korey Winkler, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Nancy Flemmer, aka 
Nancy Lee Flemmer, Life 
Estate 

160.0000 50.00000000% 0.55469712% 



BK Fischer – Broom Creek B-8 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
   Cherie Ann Fischer, 

Remainderman 
0.0000 0.00000000% 0.00000000% 

   Shawn Michael Flemmer, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

17 Section 08-T142N-R88W 640 LeeRoy J. Winkler & 
Sharon L. Winkler, 
husband & wife, as Joint 
Tenants, Life Estate 

160.0000 25.00000000% 0.55469712% 

   Roberta Unruh, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Kimberly Dukart, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Amanda Ahlschlager, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Perry Winkler & Beth 
Winkler, husband & wife, 
Life Estate 

320.0000 50.00000000% 1.10939425% 

   Kacey Winkler, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Korey Winkler, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Nancy Flemmer, aka 
Nancy Lee Flemmer, Life 
Estate 

160.0000 25.00000000% 0.55469712% 

   Cherie Ann Fischer, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Shawn Michael Flemmer, 
Remainderman 

0.0000 0.00000000% 0.00000000% 



BK Fischer – Broom Creek B-9 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
18 Section 09-T142N-R88W 640 James A. Swenson & 

Darlene A. Swenson, as 
Joint Tenants, Life Estate 

320.0000 50.00000000% 1.10939425% 

   Trent T. Martin & Dawn 
Martin, as Joint Tenants, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   LeeRoy J. Winkler & 
Sharon L. Winkler, 
husband & wife, as Joint 
Tenants, Life Estate 

160.0000 25.00000000% 0.55469712% 

   Roberta Unruh, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Kimberly Dukart, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Amanda Ahlschlager, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Perry Winkler & Beth 
Winkler, husband & wife, 
Life Estate 

160.0000 25.00000000% 0.55469712% 

   Kacey Winkler, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Korey Winkler, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

19 Section 10-T142N-R88W 640 Donlyn J. Erickson & 
Roberta Erickson, aka 
Roberta C. Erickson, as 
Joint Tenants 

160.0000 25.00000000% 0.55469712% 

   James A. Swenson & 
Darlene A. Swenson, as 
Joint Tenants, Life Estate 

158.0000 24.68750000% 0.54776341% 



BK Fischer – Broom Creek B-10 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
   Trent T. Martin & Dawn 

Martin, as Joint Tenants, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Trent T. Martin & Dawn 
Martin, as Joint Tenants 

322.0000 50.31250000% 1.11632796% 

20 Section 11-T142N-R88W 640 Fayette L. Cote & 
Robert V. Cote, as 
Trustees of the Robert V. 
Cote and Fayette L. Cote 
Trust Agreement of 
April 4, 2016 

160.0000 25.00000000% 0.55469712% 

   James A. Swenson & 
Darlene A. Swenson, as 
Joint Tenants, Life Estate 

160.0000 25.00000000% 0.55469712% 

   Trent T. Martin & Dawn 
Martin, as Joint Tenants, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Ryan J. Flemmer 320.0000 50.00000000% 1.10939425% 
21 Section 12-T142N-R88W 640 Johnell J. Kusler 80.0000 12.50000000% 0.27734856% 
   Milda L. Hedblom 80.0000 12.50000000% 0.27734856% 
   Vivian Viola Hauff, aka 

Vivian V. Hauff, Life 
Estate 

80.0000 12.50000000% 0.27734856% 

   Jerry L. Hauff, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Willa Jean Ann Weaver 80.0000 12.50000000% 0.27734856% 
   Darwin Huber & Susan E. 

Huber, husband & wife, 
as Joint Tenants, Life 
Estate 

160.0000 25.00000000% 0.55469712% 



BK Fischer – Broom Creek B-11 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
   Daryl D. Huber, 

Remainderman 
0.0000 0.00000000% 0.00000000% 

   Darren D. Huber, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Jason T. Erickson & 
Angela Erickson, husband 
& wife, as Joint Tenants 

160.0000 25.00000000% 0.55469712% 

22 Section 07-T142N-R87W 637.12 Trent T. Martin & Dawn 
Martin, husband & wife, 
as Joint Tenants 

190.8800 29.95981919% 0.66175367% 

   Kurt M. Swenson & 
FayE B. Swenson, 
trustees of the Swenson 
Living Trust dated May 
19, 2023 

120.5500 18.92108237% 0.41792961% 

   Joseph O. Swenson 6.0600 0.95115520% 0.02100915% 
   Johnell J. Kusler & 

Geoffrey E. Tayler, wife 
and husband 

0.5750 0.09024987% 0.00199344% 

   Milda L. Hedblom, aka 
Milda K. Hedblom & 
Edwin Fogelman, wife 
and husband 

0.5750 0.09024987% 0.00199344% 

   Todd Rueb & Darcy 
Rueb, husband & wife, as 
Joint Tenants 

318.4800 49.98744350% 1.10412462% 

23 Section 08-T142N-R87W 320 Travis Hellickson & 
Amber Hellickson, as 
Joint Tenants 

160.0000 50.00000000% 0.55469712% 



BK Fischer – Broom Creek B-12 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
   Noel Helm & Betty Helm, 

husband & wife 
160.0000 50.00000000% 0.55469712% 

24 Section 17-T142N-R87W 320 Jason Erickson & Angela 
Erickson, husband & wife 
as Joint Tenants 

320.0000 100.00000000% 1.10939425% 

25 Section 18-T142N-R87W 637 Johnell J. Kusler 80.0000 12.55886970% 0.27734856% 
   Milda L. Hedblom 80.0000 12.55886970% 0.27734856% 
   Jason Erickson & Angela 

Erickson, husband & wife 
as Joint Tenants 

158.4500 24.87441130% 0.54932349% 

   Robert Schutt & 
Alberta E. Schutt, 
Trustees, or their 
successors in trust, under 
the Robert Schutt and 
Alberta E. Schutt Living 
Trust, dated December 7, 
2015, and any 
amendments thereto 

316.0500 49.61538462% 1.09570016% 

   Keith Schutt 2.5000 0.39246468% 0.00866714% 
26 Section 13-T142N-R88W 640 Jason T. Erickson & 

Angela Erickson, husband 
& wife, as Joint Tenants 

318.8500 49.82031250% 1.10540736% 

   Roughrider Electric 
Cooperative, Inc. 

1.1500 0.17968750% 0.00398689% 

   Jolene M. Rust, aka 
JoLene M. Rust 

160.0000 25.00000000% 0.55469712% 

   Ernest J. Vollan, Life 
Estate 

160.0000 25.00000000% 0.55469712% 



BK Fischer – Broom Creek B-13 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
   Cynthia K. Nickel, 

Remainderman 
0.0000 0.00000000% 0.00000000% 

27 Section 14-T142N-R88W 640 Carol M. Kaelberer, Life 
Estate 

80.0000 12.50000000% 0.27734856% 

   Morgan Nagel, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Garrett Kirchmeier, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Chandler J. Kirchmeier, 
Remainerman 

0.0000 0.00000000% 0.00000000% 

   Kurt M. Swenson and 
FayE B. Swenson, 
Trustees, or their 
successors in interest, of 
the Swenson Living Trust 
dated May 19, 2023, and 
any amendments thereto 

80.0000 12.50000000% 0.27734856% 

   LeeRoy Fischer, aka 
LeeRoy J. Fischer 

320.0000 50.00000000% 1.10939425% 

   Fayette L. Cote & 
Robert V. Cote, as 
Trustees of the Robert V. 
Cote and Fayette L. Cote 
Trust Agreement of 
April 4, 2016 

160.0000 25.00000000% 0.55469712% 

28 Section 15-T142N-R88W 640 Trent Martin & Dawn 
Martin, husband & wife, 
as Joint Tenants 

640.0000 100.00000000% 2.21878849% 

29 Section 16-T142N-R88W 640 LeeRoy J. Fischer 320.0000 50.00000000% 1.10939425% 



BK Fischer – Broom Creek B-14 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
   Perry Winkler & Beth 

Winkler, husband & wife, 
Life Estate 

160.0000 25.00000000% 0.55469712% 

   Kacey Winkler, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Korey Winkler, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Norman R. Winkler & 
Martha E. Winkler, 
husband & wife, as Joint 
Tenants 

160.0000 25.00000000% 0.55469712% 

30 Section 17-T142N-R88W 640 Doris B. Mutzenberger & 
James J. Mutzenberger, 
wife & husband, as Joint 
Tenants, Life Estate 

158.0000 24.68750000% 0.54776341% 

   Tony Mutzenberger, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Casey Mutzenberger, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Casey Mutzenberger  2.0000 0.31250000% 0.00693371% 
   Tony Mutzenberger  207.0000 32.34375000% 0.71763940% 
   Myron Flemmer & 

Evelyn Flemmer, husband 
& wife, Contract for Deed 
Seller 

0.0000 0.00000000% 0.00000000% 

   Perry Winkler & Beth 
Winkler, as Joint Tenants 

113.0000 17.65625000% 0.39175484% 

   Christopher Palmer & 
Kayla Palmer, husband & 
wife, as Joint Tenants 

160.0000 25.00000000% 0.55469712% 



BK Fischer – Broom Creek B-15 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
31 Section 18-T142N-R88W 400 Perry Winkler & Beth 

Winkler, husband & wife, 
Life Estate 

80.0000 20.00000000% 0.27734856% 

   Kacey Winkler, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Korey Winkler, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Perry Winkler & Beth 
Winkler, as Joint Tenants 

120.0000 30.00000000% 0.41602284% 

   Shawn Unruh & Shevelle 
Unruh, as Joint Tenants 

20.0000 5.00000000% 0.06933714% 

   Austin Jensen & Destinee 
Jensen, aka Destiny 
Jensen, as Joint Tenants 

20.0000 5.00000000% 0.06933714% 

   Paulette White, fka 
Paulette Hogan 

160.0000 40.00000000% 0.55469712% 

32 Section 19-T142N-R88W 320 Steven C. Goetz, aka 
Steve Goetz, a single 
person, Life Estate 

160.0000 50.00000000% 0.55469712% 

   Shane J. Goetz and 
Samantha J. Goetz, 
Remaindermen 

0.0000 0.00000000% 0.00000000% 

   Paul A. Schock 160.0000 50.00000000% 0.55469712% 
33 Section 20-T142N-R88W 640 Christopher Palmer & 

Kayla Palmer, husband & 
wife, as Joint Tenants 

160.0000 25.00000000% 0.55469712% 

   Thomas Welk, aka 
Thomas C. Welk, Life 
Estate 

240.0000 37.50000000% 0.83204568% 



BK Fischer – Broom Creek B-16 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
   Amy Dinius, 

Remainderman 
0.0000 0.00000000% 0.00000000% 

   David Welk, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Cody S. Thiel & 
Megan B. Thiel, husband 
& wife 

240.0000 37.50000000% 0.83204568% 

34 Section 21-T142N-R88W 640 Jerry Ballensky and Julie 
Ballensky, husband & 
wife, as Joint Tenants 

160.0000 25.00000000% 0.55469712% 

   David Fischer 160.0000 25.00000000% 0.55469712% 
   Cody S. Thiel & 

Megan B. Thiel, husband 
& wife 

160.0000 25.00000000% 0.55469712% 

   Sheila Hildebrand & 
Steven B. Hildebrand, 
wife & husband, as Joint 
Tenants 

160.0000 25.00000000% 0.55469712% 

35 Section 22-T142N-R88W 640 Irene Fischer, aka Irene E. 
Fischer, Life Estate 

320.0000 50.00000000% 1.10939425% 

   Barry R. Fischer 0.0000 0.00000000% 0.00000000% 
   Brendan B. Flemmer 297.6000 46.50000000% 1.03173665% 
   Jerry D. Ballensky and 

Julie Ballensky, husband 
& wife, as Joint Tenants 

22.4000 3.50000000% 0.07765760% 

36 Section 23-T142N-R88W 640 Irene Fischer, aka Irene E. 
Fischer, Life Estate 

475.0000 74.21875000% 1.64675708% 

   Barry R. Fischer 0.0000 0.00000000% 0.00000000% 
   Brendan B. Flemmer 160.0000 25.00000000% 0.55469712% 



BK Fischer – Broom Creek B-17 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
   Thomas M. Fandrich & 

Laura Jane Fandrich, 
husband & wife as Joint 
Tenants 

5.0000 0.78125000% 0.01733429% 

37 Section 24-T142N-R88W 640 Ernest J. Vollan, Life 
Estate 

320.0000 50.00000000% 1.10939425% 

   Cynthia K. Nickel, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   John M. Jochim 160.0000 25.00000000% 0.55469712% 
   Michael P. Bauman 140.0000 21.87500000% 0.48535998% 
   Violet J. Jochim 20.0000 3.12500000% 0.06933714% 
38 Section 19-T142N-R87W 637.16 Robert Schutt & 

Alberta E. Schutt, 
Trustees, or their 
successors in trust, under 
the Robert Schutt and 
Alberta E. Schutt Living 
Trust, dated December 7, 
2015, and any 
amendments thereto 

478.5900 75.11300144% 1.65920310% 

   Jeffrey Schutt 158.5700 24.88699856% 0.54973952% 
39 Section 20-T142N-R87W 320 Robert Schutt & 

Alberta E. Schutt, 
Trustees, or their 
successors in trust, under 
the Robert Schutt and 
Alberta E. Schutt Living 
Trust, dated December 7, 
2015, and any 
amendments thereto 

160.0000 50.00000000% 0.55469712% 



BK Fischer – Broom Creek B-18 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
   Mark S. Singer 160.0000 50.00000000% 0.55469712% 
40 Section 29-T142N-R87W 320 Jeffrey Schutt 160.0000 50.00000000% 0.55469712% 
   Robert Schutt & 

Alberta E. Schutt, 
Trustees, or their 
successors in trust, under 
the Robert Schutt and 
Alberta E. Schutt Living 
Trust, dated December 7, 
2015, and any 
amendments thereto 

60.0000 18.75000000% 0.20801142% 

   Ernest J. Vollan, Life 
Estate 

100.0000 31.25000000% 0.34668570% 

   Cynthia K. Nickel, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

41 Section 30-T142N-R87W 637.96 Rory C. Flemmer & 
Jennifer Flemmer, 
husband & wife, as Joint 
Tenants 

329.0000 51.57063139% 1.14059596% 

   Jeffrey Schutt 301.9600 47.33212114% 1.04685215% 
   The North Dakota State 

Water Commission 
1.0000 0.15674964% 0.00346686% 

   Church of St. Joseph – 
Beulah Trustee, Inc., a 
nonprofit corporation, as 
trustee Church of St. 
Joseph – Beulah Trustee, 
Inc., a nonprofit 
corporation, as trustee 

6.0000 0.94049784% 0.02080114% 



BK Fischer – Broom Creek B-19 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
42 Section 25-T142N-R88W 640 Duane Flemmer & Lori 

Flemmer, husband & 
wife, as Joint Tenants 

471.4920 73.67062500% 1.63459535% 

   Elsie Opp, fka Elsie 
Flemmer, Life Estate, 
Contract for Deed Seller 

0.0000 0.00000000% 0.00000000% 

   Duane Flemmer, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Linda Flemmer, Contract 
for Deed Seller & 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Dennis Flemmer, Contract 
for Deed Seller & 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Ernest J. Vollan, Life 
Estate 

160.0000 25.00000000% 0.55469712% 

   Cynthia K. Nickel, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Rory C. Flemmer 8.5080 1.32937500% 0.02949602% 
43 Section 26-T142N-R88W 640 Brendan B. Flemmer 435.9000 68.10937500% 1.51120298% 
   Robb M. Moore & 

Heidi K. Moore, husband 
& wife, as Joint Tenants 

44.1000 6.89062500% 0.15288839% 

   Darwin Huber  54.8100 8.56406250% 0.19001843% 
   Cody Scott Thiel 105.1900 16.43593750% 0.36467869% 
44 Section 27-T142N-R88W 640 Jerry D. Ballensky & Julie 

Ballensky, husband & 
wife, as Joint Tenants 

297.6000 46.50000000% 1.03173665% 

   Brendan B. Flemmer 22.4000 3.50000000% 0.07765760% 
   Cody S. Thiel 80.0000 12.50000000% 0.27734856% 



BK Fischer – Broom Creek B-20 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
   Cody S. Thiel, aka Cody 

Scott Thiel & Megan B. 
Thiel 

80.0000 12.50000000% 0.27734856% 

   Sheila Hildebrand & 
Steven B. Hildebrand, 
wife & husband, as Joint 
Tenants 

160.0000 25.00000000% 0.55469712% 

45 Section 28-T142N-R88W 640 Cody S. Thiel, aka Cody 
Scott Thiel & Megan B. 
Thiel 

480.0000 75.00000000% 1.66409137% 

   Cody S. Thiel & 
Megan B. Thiel, as Joint 
Tenants 

160.0000 25.00000000% 0.55469712% 

46 Section 29-T142N-R88W 640 Emil Vernon Lapp, Jr., 
aka Emil V. Lapp, Jr. & 
Donna J. Lapp, husband 
& wife, as Joint Tenants, 
Life Estate 

480.0000 75.00000000% 1.66409137% 

   Michael Lapp, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Cody S. Thiel, aka Cody 
Scott Thiel & Megan B. 
Thiel 

160.0000 25.00000000% 0.55469712% 

47 Section 30-T142N-R88W 160 Clark D. Pochant & 
Jayne D. Pochant, 
husband & wife, as Joint 
Tenants 

73.0100 45.63125000% 0.25311523% 

   Chance Mastel 5.0000 3.12500000% 0.01733429% 
   Jessica Voegele 1.9900 1.24375000% 0.00689905% 



BK Fischer – Broom Creek B-21 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
   Thomas Welk, aka 

Thomas C. Welk, Life 
Estate 

80.0000 50.00000000% 0.27734856% 

   Amy Dinius, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   David Welk, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

48 Section 32-T142N-R88W 480 Walter E. Frank 160.0000 33.33333333% 0.55469712% 
   Thomas Welk, aka 

Thomas C. Welk, Life 
Estate 

120.0000 25.00000000% 0.41602284% 

   Amy Dinius, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   David Welk, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Dwight J. Frank & 
Beverly A. Frank, 
husband & wife, Joint 
Tenants 

200.0000 41.66666667% 0.69337140% 

49 Section 33-T142N-R88W 640 Paul A. Schock 320.0000 50.00000000% 1.10939425% 
   Steven C. Goetz, aka 

Steve Goetz, a single 
person, Life Estate 

160.0000 25.00000000% 0.55469712% 

   Shane J. Goetz and 
Samantha J. Goetz, 
Remaindermen 

0.0000 0.00000000% 0.00000000% 

   Ruby Emter, Life Estate 160.0000 25.00000000% 0.55469712% 
   Leeta Olin, 

Remainderman 
0.0000 0.00000000% 0.00000000% 
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Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
   Tammy Moore, 

Remainderman 
0.0000 0.00000000% 0.00000000% 

50 Section 34-T142N-R88W 640 Michelle M. Braun 640.0000 100.00000000% 2.21878849% 
51 Section 35-T142N-R88W 640 Darwin Huber & Susan E. 

Huber, husband & wife, 
as Joint Tenants, Life 
Estate 

126.0500 19.69531250% 0.43699733% 

   Daryl D. Huber, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Darren D. Huber, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Cody Scott Thiel 33.9500 5.30468750% 0.11769980% 
   Brendan B. Flemmer 320.0000 50.00000000% 1.10939425% 
   Delmer F. Voegele & 

Cassandra R. Voegele, 
husband & wife, as Joint 
Tenants, Life Estate 

160.0000 25.00000000% 0.55469712% 

52 Section 36-T142N-R88W 640 Ralph Kemmet 300.0000 46.87500000% 1.04005711% 
   Duane Flemmer & Lori 

Flemmer, husband & 
wife, as Joint Tenants 

160.0000 25.00000000% 0.55469712% 

   Elsie Opp, fka Elsie 
Flemmer, Life Estate, 
Contract for Deed Seller 

0.0000 0.00000000% 0.00000000% 

   Duane Flemmer, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Linda Flemmer, Contract 
for Deed Seller & 
Remainderman 

0.0000 0.00000000% 0.00000000% 
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Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
   Dennis Flemmer, Contract 

for Deed Seller & 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Ralph Kemmet & Dena 
Kemmet, as Joint Tenants 

20.0000 3.12500000% 0.06933714% 

   Jeffrey Schutt, aka Jeffrey 
J. Schutt 

160.0000 25.00000000% 0.55469712% 

53 Section 31-T142N-R87W 158.71 LeeRoy J. Fischer 158.7100 100.00000000% 0.55022488% 
54 Section 01-T141N-R88W 159.81 Larry Flemmer, aka Larry 

L. Flemmer 
159.8100 100.00000000% 0.55403842% 

55 Section 02-T141N-R88W 639.94 Corey M. Voegele & 
Roxanne Voegele, 
husband & wife, as Joint 
Tenants 

267.7400 41.83829734% 0.92821630% 

   Delmer F. Voegele & 
Cassandra R. Voegele, 
husband & wife, as Joint 
Tenants, Life Estate 

360.0400 56.26152452% 1.24820720% 

   Corey Voegele 0.0000 0.00000000% 0.00000000% 
   Jack J. Kraft & Deborah 

Kraft, as Joint Tenants 
12.1600 1.90017814% 0.04215698% 

56 Section 03-T141N-R88W 479.96 Delmer F. Voegele & 
Cassandra R. Voegele, 
husband & wife, as Joint 
Tenants, Life Estate 

319.9600 66.66388866% 1.10925557% 

   Eric John Voegele, 
Remainderman 

0.0000 0.00000000% 0.00000000% 
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Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
   Delmer F. Voegele & 

Cassandra R. Voegele, 
husband & wife, as Joint 
Tenants, Life Estate 

160.0000 33.33611134% 0.55469712% 

   Corey Voegele 0.0000 0.00000000% 0.00000000% 
       
 Total Acres: 28,844.57  28,844.57 Total Participation: 100.00000000% 
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EXHIBIT C 

Tract Participation Factors 

Attached to and made part of the Storage Agreement 
BK Fischer Broom Creek – Secure Geological Storage 

Mercer & Oliver Counties, North Dakota 

Tract No. Land Description Acres Tract Participation Factor 

1 Section 27-T143N-R88W 280 0.97071997% 
2 Section 28-T143N-R88W 480 1.66409137% 
3 Section 29-T143N-R88W 200 0.69337140% 
4 Section 32-T143N-R88W 480 1.66409137% 
5 Section 33-T143N-R88W 640 2.21878849% 
6 Section 34-T143N-R88W 640 2.21878849% 
7 Section 35-T143N-R88W 480 1.66409137% 
8 Section 05-T142N-R87W 80 0.27734856% 
9 Section 06-T142N-R87W 279.06 0.96746112% 
10 Section 01-T142N-R88W 320 1.10939425% 
11 Section 02-T142N-R88W 563.87 1.95485667% 
12 Section 03-T142N-R88W 644.63 2.23484004% 
13 Section 04-T142N-R88W 644.44 2.23418134% 
14 Section 05-T142N-R88W 644.07 2.23289860% 
15 Section 06-T142N-R88W 160.84 0.55760928% 
16 Section 07-T142N-R88W 320 1.10939425% 
17 Section 08-T142N-R88W 640 2.21878849% 
18 Section 09-T142N-R88W 640 2.21878849% 
19 Section 10-T142N-R88W 640 2.21878849% 
20 Section 11-T142N-R88W 640 2.21878849% 
21 Section 12-T142N-R88W 640 2.21878849% 
22 Section 07-T142N-R87W 637.12 2.20880394% 
23 Section 08-T142N-R87W 320 1.10939425% 
24 Section 17-T142N-R87W 320 1.10939425% 
25 Section 18-T142N-R87W 637 2.20838792% 
26 Section 13-T142N-R88W 640 2.21878849% 
27 Section 14-T142N-R88W 640 2.21878849% 
28 Section 15-T142N-R88W 640 2.21878849% 
29 Section 16-T142N-R88W 640 2.21878849% 
30 Section 17-T142N-R88W 640 2.21878849% 
31 Section 18-T142N-R88W 400 1.38674281% 
32 Section 19-T142N-R88W 320 1.10939425% 
33 Section 20-T142N-R88W 640 2.21878849% 
34 Section 21-T142N-R88W 640 2.21878849% 
35 Section 22-T142N-R88W 640 2.21878849% 
36 Section 23-T142N-R88W 640 2.21878849% 
37 Section 24-T142N-R88W 640 2.21878849% 
38 Section 19-T142N-R87W 637.16 2.20894262% 
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39 Section 20-T142N-R87W 320 1.10939425% 
40 Section 29-T142N-R87W 320 1.10939425% 
41 Section 30-T142N-R87W 637.96 2.21171610% 
42 Section 25-T142N-R88W 640 2.21878849% 
43 Section 26-T142N-R88W 640 2.21878849% 
44 Section 27-T142N-R88W 640 2.21878849% 
45 Section 28-T142N-R88W 640 2.21878849% 
46 Section 29-T142N-R88W 640 2.21878849% 
47 Section 30-T142N-R88W 160 0.55469712% 
48 Section 32-T142N-R88W 480 1.66409137% 
49 Section 33-T142N-R88W 640 2.21878849% 
50 Section 34-T142N-R88W 640 2.21878849% 
51 Section 35-T142N-R88W 640 2.21878849% 
52 Section 36-T142N-R88W 640 2.21878849% 
53 Section 31-T142N-R87W 158.71 0.55022488% 
54 Section 01-T141N-R88W 159.81 0.55403842% 
55 Section 02-T141N-R88W 639.94 2.21858048% 
56 Section 03-T141N-R88W 479.96 1.66395270% 

Total:  28,844.57 100.00000000% 
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EXHIBIT D 
 

Form of Pore Space Lease 
 

Attached to and made part of the Storage Agreement 
BK Fischer Broom Creek – Secure Geological Storage 

Mercer & Oliver Counties, North Dakota 
�

�

�

�

PORE SPACE LEASE 

THIS PORE SPACE LEASE (this “Lease”) is made effective as of the Effective Date (as 
defined below) by and between                            ,  
whose address is          , 
(whether one or more, “Lessor”), and Summit Carbon Storage #2, LLC, a Delaware limited 
liability company, whose address is 2321 N. Loop Dr., Ames, IA 50010 (whether one or more, 
“Lessee”).  Lessor and Lessee may be individually referred to herein as a “Party” and collectively 
as the “Parties”. 

1.  Leased Premises.  Lessor, for good and valuable consideration, the receipt and sufficiency of 
which is hereby acknowledged, does hereby grant, demise, lease and let unto Lessee for Lessee’s 
geologic storage operations and other purposes set forth herein, the lands described and 
incorporated herein by reference in Exhibit A attached (the “Leased Premises”).   

2.  Term.   

(a) Initial and Primary Term.  This Lease shall commence on the date Lessee executes 
this Lease (“Effective Date”) and continue for an initial term of twenty (20) years (“Initial Term”) 
unless sooner terminated in accordance with the terms of this Lease.  As consideration for the 
Initial Term, Lessee shall pay to Lessor TWENTY-FIVE and NO/100 DOLLARS ($25.00) per 
acre as a single one-time bonus payment, and an annual rental of Four and No/100 Dollars ($4.00) 
per acre on or before January 1 of each year of the Initial Term.  The annual rental shall increase 
by TWO percent (2.0%) commencing on January 1, 2026 and on January 1 each year thereafter.  
The first year’s rental has been paid in full, the receipt and sufficiency of which is hereby 
acknowledged by Lessor.  Lessee may, at any time prior to the expiration of the Initial Term, elect 
to extend the Initial Term for up to an additional twenty (20) years by providing written notice to 
Lessor and payment of One Hundred and No/100 Dollars ($100.00) per acre (the Initial Term, 
together with all extensions shall be referred to herein as the “Primary Term”).  For the avoidance 
of doubt, Lessor’s consent to any such extension will not be required provided that the foregoing 
payment is tendered to Lessor prior to the expiration of the Initial Term.  Lessee shall pay to Lessor 
the annual rentals when due throughout the Primary Term; provided, however, Lessee shall not be 
liable to Lessor for annual rentals with respect to any portion of the Leased Premises which are or 
become subject to Permit as set forth in Section 2(b), below. 
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(b) Operational Term.  This Lease shall continue beyond the Primary Term for so long 
as any portion of the Leased Premises or Lessee’s storage facilities located in, on or under the 
Leased Premises (including without limitation, any Reservoirs) are subject to a permit issued by 
the North Dakota Industrial Commission (the “Commission”) (a “Permit”) or under the ownership 
or control of the State of North Dakota; provided, however, that all of Lessee’s obligations under 
this Lease shall terminate upon issuance of a certificate of project completion pursuant to Chapter 
38-22 of the North Dakota Century Code (the “Operational Term”).  If the Primary Term expires 
and no portion of the Leased Premises or Lessee’s storage facilities located in, on or under the 
Leased Premises is subject to a Permit, this Lease shall terminate, and Lessee shall execute a 
document evidencing termination of this Lease in recordable form and shall record it in the official 
records of the county in which the Leased Premises is located.  As consideration for the 
Operational Term, Lessee shall pay to Lessor the royalty set forth in Section 3, below. 

3.  Royalty.  Lessee shall pay to Lessor its proportionate share of FIFTY cents ($0.50) per metric 
ton of carbon dioxide (CO2) injected into the reservoirs and subsurface pore spaces (as used herein, 
such terms shall have the meanings set forth in Chapter 38-22 and Chapter 47-31 of the North 
Dakota Century Code), stratum or strata underlying the Leased Premises (collectively, 
“Reservoirs”), or reservoirs and subsurface pore spaces, stratum or strata unitized or amalgamated 
therewith. The royalty shall increase TEN percent (10.0%) on January 1, 2026 and an additional 
TEN percent (10.0%) every five years thereafter, as outlined on attached Exhibit B.  The quantity 
of CO2 so injected shall be measured by meters installed by Lessee. Lessor’s “proportionate share” 
shall be determined on a net acre basis and the Parties hereby stipulate that the acreage set forth in 
Section 1 shall be used to calculate Lessor’s proportionate share. The quantity of carbon dioxide 
injected into the Reservoirs or any reservoirs or subsurface pore spaces, stratum or strata unitized 
or amalgamated therewith shall be determined through the use of metering equipment installed 
and operated by Lessee at the injection site.  All royalties due hereunder for carbon dioxide injected 
into the Reservoirs or any reservoirs or subsurface pore spaces, stratum or strata unitized or 
amalgamated therewith during any calendar month shall be paid to Lessor annually on or before 
March 31st for the prior year’s injection volumes.  Lessor and Lessee agree that this Lease shall 
continue as specified herein even in the absence of injection operations and the payment of 
royalties. 

4.  Right to Pore Space/Storage of Carbon Dioxide.  Lessor grants to Lessee the exclusive right to 
inject and store carbon dioxide (CO2) and other incidental gaseous substances into the Reservoirs, 
together with the right to construct, replace, inspect, repair, monitor, maintain, relocate, change 
the size of such surface or subsurface facilities on the Leased Premises that Lessee determines 
necessary or desirable for Lessee’s storage operations, including, but not limited to fences, 
pipelines, tanks, reservoirs, electric and communication lines, roadways, underground facilities 
and equipment, surface facilities and equipment, buildings, structures and other such facilities and 
appurtenances. Lessor shall not grant any other person the right to inject or store CO2 or any other 
incidental substances. 
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5.  Facility Right of Ways/Compensation.  Lessor grants Lessee the right of reasonable use of the 
surface of the Leased Premises, including without limitation, the rights of ingress and egress over 
the Leased Premises together with the right of way over, under and across the Leased Premises 
and the right from time to time to construct, replace, inspect, repair, monitor, maintain, relocate, 
change the size of such surface or subsurface facilities on the Leased Premises that Lessee 
determines necessary or desirable for Lessee’s storage operations, including, but not limited to 
fences, pipelines, tanks, reservoirs, electric and communication lines, roadways, underground 
facilities and equipment, surface facilities and equipment, buildings, structures and other such 
facilities and appurtenances, (each a “Facility” and collectively the “Facilities”); provided, 
however, that (i) Lessee shall provide Lessor with notice of operations and an offer of damage, 
disruption and loss of production payments, as each may be applicable, prior to the installation of 
any such Facilities on the Leased Premises, and (ii) the agreed up terms, including the amount of 
damage payments to be paid to Lessor, shall be memorialized in an agreement separate from this 
Lease, such agreement to be consistent with the grant contained herein.  Lessee shall be entitled to 
proceed with the installation of the Facilities while the separate agreement and amount of damage, 
disruption or loss is being agreed or determined.  Lessee shall have the further right to fence the 
perimeter of any Facility on the Leased Premises and sufficiently illuminate the site for the safety 
and security of operations. 

6.  Amalgamation.  Lessee, in its sole discretion, shall have the right and power, at any time and 
from time to time during the term of this Lease to pool, unitize, or amalgamate any reservoirs or 
subsurface pore spaces, stratum or strata underlying the Leased Premises with any other lands or 
interests into which such reservoirs or subsurface pore spaces extend and document such unit in 
accordance with applicable law or agency order. Amalgamated units shall be of such shape and 
dimensions as Lessee may elect and as are approved by the Commission.  Amalgamated areas may 
include, but are not required to include, land upon which injection or extraction wells have been 
completed or upon which the injection and/or withdrawal of carbon dioxide and/or related gaseous 
substances has commenced prior to the effective date of amalgamation.  In exercising its 
amalgamation rights under this Lease and if required by law, Lessee shall record or cause to be 
recorded a copy of the Commission’s amalgamation order or other notice thereof in the county in 
which the amalgamated unit is located.  Amalgamating in one or more instances shall, if approved 
by the Commission, not exhaust the rights of Lessee to amalgamate Reservoirs or portions of 
Reservoirs into other amalgamation areas, and Lessee shall have the recurring right to revise any 
amalgamated area formed under this Lease by expansion or contraction or both.  Lessee may 
dissolve any amalgamated area at any time and document such dissolution by recording an 
instrument in accordance with applicable law or agency order.  Lessee shall have the right to 
negotiate, on behalf of and as agent for Lessor, any unit, amalgamation, storage or operating 
agreements with respect to amalgamation of reservoir or pore space interests underlying the Leased 
Premises or the operation of any amalgamated areas formed under such agreements.  To the extent 
any of the terms of such agreements conflict with the terms of this Lease, the terms of such 
agreements shall control, and the provisions of this Lease shall be deemed modified to conform to 
the terms, conditions, and provisions of any such agreements which are approved by the 
Commission. 
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7.  Lessee Obligations.  Lessee shall have no obligation, express or implied, to begin, prosecute or 
continue storage operations in, upon or under the Leased Premises, or store and/or sell or use all 
or any portion of the gaseous substances stored thereon.  The timing, nature, manner and extent of 
Lessee’s operations, if any, under this Lease shall be at the sole discretion of Lessee.  All 
obligations of Lessee are expressed herein, and there shall be no covenants implied under this 
Lease, it being agreed that all amounts paid hereunder constitute full and adequate consideration 
for this Lease.  

8.  Ownership.  Lessee shall at all times be the owner of (i) the carbon dioxide and other gaseous 
substances stored in the Reservoirs or any reservoirs or subsurface pore spaces, stratum or strata 
unitized or amalgamated therewith, and (ii) all equipment, buildings, structures, facilities and other 
property constructed or installed by Lessee on the Leased Premises.  Lessee shall have the right, 
but not the obligation, at any time during this Lease to remove all or any portion of the property 
or fixtures placed by Lessee on the Lease Premises.  Notwithstanding the foregoing, title to the 
storage facility and to the stored carbon dioxide or other gaseous substances shall be transferred to 
the State of North Dakota upon issuance of a certificate of project completion by the Commission 
in accordance with Chapter 38-22 of the North Dakota Century Code. 

9.  Minerals, Oil and Gas.  This Lease is not intended to grant or convey, nor does it grant or 
convey, any right to or obligation for Lessee to explore for or produce minerals, including oil and 
gas, that may exist on or under the Leased Premises.  

10.  Surrender of Leased Premises.  Lessee shall have the right, but not the obligation, at any time 
from time to time to execute and deliver to Lessor a surrender and/or release covering all or any 
part of the Leased Premises for which the Reservoirs are not being utilized for storage as set forth 
herein, and upon delivery of such surrender and/or release to Lessor this Lease shall terminate as 
to such lands, and Lessee shall be released from all further obligations and duties as to the lands 
so surrendered and/or released, including, without limitation, any obligation to make payments 
provided for herein, except obligations accrued as of the date of the surrender and/or release. 
Lessee shall be able to surrender the any and or all of the Leased Premises if not utilizing the 
Reservoirs located thereunder. 

11.  Hold Harmless and Indemnification.  The Lessee agrees to defend, indemnify, and hold 
harmless Lessor from any claims by any person that are a direct result of the Lessee’s use of the 
Leased Premises or Reservoirs.  Notwithstanding the foregoing, such indemnity/hold harmless 
obligation excludes (i) any claim or cause of action, or alleged or threatened claim or cause of 
action, damage, judgment, interest, penalty or other loss arising or resulting from the negligence 
or intentional acts of Lessor or Lessor’s agents, invitees, or licensees; or third parties, and (ii) any 
claim for exemplary, punitive, special or consequential damages claimed by Lessor.  Lessee further 
accepts liability and indemnifies Lessor for reasonable costs, expenses and attorneys’ fees incurred 
in establishing and litigating the indemnification coverage provided above.  The legal defense 
provided by Lessee to the Lessor under this paragraph must be free of any conflicts of interest even 
if this requires Lessee to retain separate legal counsel for Lessor. 
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12.  Hazardous Substances. Lessee shall have no liability for any regulated hazardous substances 
located on the Leased Premises prior to the Effective Date or placed in, on or about the Leased 
Premises by Lessor or any third-party on or after the Effective Date, and nothing in this Lease shall 
be construed to impose upon Lessee any obligation for the removal of such regulated hazardous 
substances.  As used herein, “hazardous substances” shall have the meaning set forth in the 
Comprehensive Environmental Response Compensation and Liability Act (CERCLA) and any 
amendments thereto, or any other local, state or federal statutes. 

13.  Termination.  A material violation or default of any terms of this Lease by Lessee shall be 
grounds for termination of the Lease.  Lessor shall give Lessee written notice of violation or default 
and Lessee shall have sixty (60) days after receipt of said notice to substantially cure such 
violations or defaults.  If Lessee fails to substantially cure such violations or defaults within the 
60-day cure period, Lessor may terminate the Lease; provided that if it is not possible to cure such 
violations or defaults within the 60-day cure period, Lessee shall have a reasonable longer period 
of time to cure such violations or defaults provided it commences cure within the initial 60-day 
cure period and thereafter diligently pursues such cure.  Lessee may terminate the lease with thirty 
(30) days written notice to Lessor.  Upon termination of this Lease, Lessee shall have one hundred 
eighty (180) days to remove all facilities and property of Lessee located on the Leased Premises. 
For the avoidance of doubt, Lessee shall not be required to remove any CO2 or other incidental 
gaseous substances injected into the Reservoirs. 

14.  Taxes.  Lessee shall pay all taxes, if any, levied against its personal property or on its 
improvements to the Leased Premises.  Lessor shall pay for all real estate taxes and other 
assessments levied upon the Leased Premises.  Lessee shall have the right to pay all taxes, 
assessments and other fees on behalf of Lessor and to deduct the amount so paid from other 
payments due to Lessor hereunder. 

15.  Conduct of Operations.  In conducting its operations hereunder, Lessee shall use its best efforts 
to comply with all applicable laws, rules and regulations and ordinances pertaining thereto.  Lessee 
reserves and shall have the right to challenge and/or appeal any law, ruling, regulation, order or 
other determination and to carry on its operations in accordance with Lessee’s interpretation of the 
same, pending final determination. 

16.  Force Majeure.  Should Lessee be prevented from complying with any express or implied 
covenant of this Lease or from utilizing the Lease Premises for underground storage purposes by 
reason of scarcity of or an inability to obtain or to use equipment or material or failure or 
breakdown of equipment, or by operation of force majeure, any federal or state law or any order, 
rule or regulation of governmental authority, then while so prevented, Lessee's obligation to 
comply with such covenant shall be suspended and the primary term of this Lease shall be extended 
while and so long as Lessee is prevented by any such cause from utilizing the property for 
underground storage purposes and the time while Lessee is so prevented shall not be counted 
against Lessee, anything in this Lease to the contrary notwithstanding. 
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17.  Surface Damage Compensation.  The bonus and royalty amounts contemplated and paid to 
Lessor hereunder is compensation for, among other things, damages sustained by Lessor for lost 
land value, lost use of and access to Lessor’s land and lost value of improvements, if any and to 
the extent applicable.  Subject to Lessee’s obligation to compensate Lessor for the installation of 
any Facilities on the Leased Premises pursuant to Section 5 of this Agreement, Lessor agrees that 
such compensation is just and adequate for any and all such damages and all other damages which 
Lessor may sustain as a result of Lessee’s use of the property for its storage operations. 

18.  Quiet Enjoyment.  Lessor hereby agrees that Lessee, at its option, shall have the right to 
discharge any tax, mortgage, or other lien upon the Leased Premises, and in the event Lessee does 
so, Lessee shall be subrogated to such lien with the right to enforce the same and apply royalty 
payments or any other payments due to Lessor toward satisfying the same.  

Lessor warrants that, except as disclosed to Lessee in writing, there are no liens, encumbrances, 
leases, mortgages, deeds of trust, options, or other exceptions to Lessor’s fee title ownership of the 
Leased Premises (collectively, "Liens") which are not recorded in the public records of the County 
in which the Leased Premises is located. Lienholders (including tenants), whether or not their 
Liens are recorded, shall be Lessor’s responsibility, and Lessor shall cooperate with Lessee to 
obtain a non-disturbance agreement from each party that holds a Lien (recorded or unrecorded) 
that might interfere with Lessee’s rights under this Lease. A non-disturbance agreement is an 
agreement between Lessee and a lienholder which provides that the lienholder shall not disturb 
Lessee’s possession or rights under the Lease or terminate this Lease so long as Lessor is not 
entitled to terminate this Lease under the provisions hereof.  

Lessor shall have the quiet use and enjoyment of the Leased Premises in accordance with the terms 
of this Lease. Lessor’s activities and any grant of rights Lessor makes to any person or entity, 
whether located on the Leased Premises or elsewhere, shall not, currently or prospectively, 
materially interfere with activities permitted hereunder. If Lessor has any right to select, determine, 
prohibit or control the location of sites for drilling, exploitation, production and/or exploration of 
minerals, hydrocarbons, water, gravel, or any other similar resource in, to or under the Lease 
Premises, then Lessor shall exercise such right so as to minimize interference with any of the 
foregoing. 

19.  Environmental Incentives and Tax Credits.  Lessee shall be the owner of (i) any and all credits, 
benefits, emissions reductions, offsets, and allowances, howsoever entitled, attributable to 
Lessee’s geologic storage operations, including any avoided emissions and the reporting rights 
related to these avoided emissions, such as 26 U.S.C. §45Q Tax Credits, and any other attributes 
of Lessee’s ownership of the Facilities and Lessee’s geologic storage operations (“Environmental 
Attributes”), and (ii) any and all credits, rebates, subsidies, payments or other incentives that relate 
to the use of technology incorporated into Lessee’s geologic storage operations, environmental 
benefits of such operations, or other similar programs available from any regulated entity or any 
governmental authority (“Environmental Incentives”).  Lessee is further entitled to the benefit of 
any
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and all (a) investment tax credits, (b) production tax credits, (c) credits under 26 U.S.C. §45Q 
credits, and (d) similar tax credits or grants under federal, state or local law relating to Lessee’s 
geologic storage operations (“Tax Credits”).  Lessor shall (i) cooperate with Lessee in obtaining, 
securing and transferring all Environmental Attributes and Environmental Incentives and the 
benefit of all Tax Credits, and (ii) shall allow Lessee to take any actions necessary to install 
additional equipment on the Facilities to comply with all monitoring and reporting obligations, 
and allow Lessee’s personnel to enter the premises and collect any data Lessee requires to satisfy 
its obligations required in connection with obtaining Tax Credits and Environmental Attributes.  
Lessor shall not be obligated to incur any out-of-pocket costs or expenses in connection with such 
actions unless reimbursed by Lessee. If any Environmental Incentives are paid directly to Lessor, 
Lessor shall immediately pay such amounts over to Lessee. 

20.  Assignment.  The rights of either Party hereto may be assigned in whole or part.   The assigning 
party shall provide written notice of any assignment within sixty (60) days after such assignment 
has become effective; provided, however, that an assigning party’s failure to deliver written notice 
of assignment within such 60-day period shall not be deemed a breach of this Lease unless such 
failure is willful and intentional. The Lessor’s consent shall not be required for an assignment by 
the Lessee of this Lease, whether by way of a collateral assignment to its financiers or otherwise.  

21.  Change of Ownership.  No change of ownership in the Leased Premises shall be binding on 
the Lessee for purpose of making payments to Lessor hereunder until the date Lessor, or Lessor's 
successors or assigns, furnishes Lessee the recorded original or a certified copy of the instrument 
evidencing the change in ownership. The Lessor’s consent shall not be required for a change in 
the direct or indirect control of the Lessee.  

22.  Notices.  All notices required to be given under this Lease shall be in writing and addressed 
to the respective Party at the addresses set forth at the beginning of this Lease unless otherwise 
directed by either Party. 

23.  No Waiver.  The failure of either Party to insist in any one or more instances upon strict 
performance of any of the provisions of this Lease or to take advantage of any of its rights 
hereunder shall not be construed as a waiver of any such provision or the relinquishment of any 
such rights, but the same shall continue and remain in full force and effect. 

24.  Notice of Lease.  This Lease shall not be recorded in the real property records.  Lessee shall 
cause a memorandum of this Lease to be recorded in the real property records of the county in 
which the Leased Premises are situated.   

25.  [Reserved.]  
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26.  Counterparts.  This Lease may be executed in any number of counterparts, each of which, 
when executed and delivered, shall be an original, but all of which shall collectively constitute one 
and the same instrument.  

27.  Severability.  If any provision of this Lease is found to be invalid, illegal or unenforceable in 
any respect, such provision shall be deemed to be severed from this Agreement, and the validity, 
legality and enforceability of the remaining provisions contained herein shall not in any way be 
affected or impaired thereby. 

28.  Governing Law.  This Lease shall be governed by, construed and enforced in accordance with 
the laws of the State of North Dakota and the Parties hereby submit to the jurisdiction of the state 
or federal courts located in the State of North Dakota. 

29.  Further Assurances.  Each Party will execute and deliver all documents, provide all 
information, and take or forbear from all actions as may be necessary or appropriate to achieve the 
purposes of this Lease, including without limitation executing a memorandum of this Lease and 
all documents required to obtain any necessary government approvals. 

30.  Entire Agreement.  This Lease constitutes the entire agreement between the Parties and 
supersedes all prior negotiations, undertakings, notices, memoranda and agreement between the 
Parties, whether oral or written, with respect to the subject matter hereof.  This Lease may only be 
amended or modified by a written agreement duly executed by Lessor and Lessee. 

31.  Cooperation with Financiers. The Lessor hereby acknowledges and consents that Lessee may 
grant a collateral assignment or leasehold mortgage of Lessee’s rights under this Lease to Lessee’s 
debt financiers, it being understood that such collateral assignment or leasehold mortgage would 
only encumber the leasehold interest created hereunder. 

32.  Favored Nations.  If, at any time within the twelve (12) month period following the Effective 
Date, Lessee enters into a pore space lease agreement with a third party landowner covering any 
part of Lessee’s storage facility (“Third-Party Lease”), and if any of the payments specified in the 
Third-Party Lease would have been more favorable to Lessor had Lessor executed a lease 
agreement similar to the Third-Party Lease, then Lessor and Lessee will amend this Lease so that 
it reflects compensation terms similar to the Third-Party Lease, and Lessee will pay to Lessor the 
additional compensation, if any, that Lessor would have been paid had Lessor signed a lease 
agreement similar to the Third-Party Lease.  For the purposes of this Section 32, “Lessee’s storage 
facility” shall mean any storage facility (as such term in defined in ch. 38-22 of the North Dakota 
Century Code) operated by Lessee within a ten (10) mile radius of the Leased Premises which is 
subject to a permit is issued by the Commission pursuant to ch. 38-22 of the North Dakota Century 
Code. 

33.  Electronic Signatures.  This Lease, and any amendments hereto, to the extent signed and 
delivered by means of electronic transmission in portable document format (pdf) or by DocuSign 
or similar electronic signature process, shall be treated in all manner and respects as an original 
contract and shall be considered to have the same binding legal effect as if it were the original 
signed version thereof delivered in person. 



BK Fischer – Broom Creek D-9 

34.  Insurance.  Lessee shall obtain and maintain in force commercial general liability insurance 
covering the Facilities and Lessee’s activities on the Leased Premises at all times during the term 
of this Lease, with a minimum occurrence and aggregate limit of one million dollars ($1,000,000).  
Such insurance coverage for the Facilities and Leased Premises may be provided as part of a 
blanket policy that covers other Facilities or properties as well.  Any such policies shall include 
Lessor as an additional insured. Lessee, or its insurer, shall provide thirty (30) days prior written 
notice (except ten (10) days for nonpayment of premium) to Lessor of any cancellation.  Lessee 
shall provide Lessor with copies of certificates of insurance evidencing this coverage upon request 
by Lessor.  The policy shall be endorsed or include a provision waiving insurer rights of 
subrogation against Lessor. 

IN WITNESS WHEREOF, the Parties have executed this Lease effective for all purposes 
as of the Effective Date. 

LESSOR: 
 

By:       
 
Print:       

�

By:       
 
Print:      �

�

�

LESSEE:     SUMMIT CARBON STORAGE #2, LLC 
 

 
By:       
 
Print:       
 
Its:       
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EXHIBIT A 
 

Leased Premises 
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EXHIBIT B 
 

Royalty Escalation Provision 
 

This Lease is subject to a Royalty Escalation. The royalty shall increase TEN percent (10.0%) on 
January 1, 2026, and an additional TEN percent (10.0%) every five years thereafter.  For the 
avoidance of doubt, the royalty to be paid is calculated below:  

Date:        Royalty Rate:   
Beginning January 1, 2026     $0.550  
Beginning January 1, 2031     $0.605 
Beginning January 1, 2036     $0.666 
Beginning January 1, 2041     $0.733 
Beginning January 1, 2046     $0.806 
Beginning January 1, 2051     $0.887 
Beginning January 1, 2056     $0.976 
Beginning January 1, 2061     $1.074 
Beginning January 1, 2066     $1.181 
Beginning January 1, 2071     $1.299 
Beginning January 1, 2076     $1.429 
 
 
 
 

SUMMIT CARBON STORAGE #2, LLC 
 
 
 
Dated: ____________________ By:         
 

Print:         
 

Its:        
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STORAGE AGREEMENT
SCS #2BK FISCHER BROOM CREEK – SECURE GEOLOGIC STORAGE

MERCER & OLIVER COUNTIES, NORTH DAKOTA

THIS AGREEMENT (“Agreement”) is entered into as of the ___ day of _______,

20__, by the parties who have signed the original of this instrument, a counterpart thereof,

ratification and joinder or other instrument agreeing to become a Party hereto.

RECITALS:

A. It is in the public interest to promote the geologic storage of carbon dioxide in a

manner which will benefit the state and the global environment by reducing greenhouse gas

emissions and in a manner which will help ensure the viability of the state's coal and power

industries, to the economic benefit of North Dakota and its citizens;

B. To further geologic storage of carbon dioxide, a potentially valuable commodity,

may allow for its ready availability if needed for commercial, industrial, or other uses, including

enhanced recovery of oil, gas, and other minerals; and

C. For geologic storage, however, to be practical and effective it requires cooperative

use of surface and subsurface property interests and the collaboration of property owners, which

may require procedures that promote, in a manner fair to all interests, cooperative management,

thereby ensuring the maximum use of natural resources.

AGREEMENT:

It is agreed as follows:
ARTICLE 1

DEFINITIONS

As used in this Agreement:

1.1 Carbon Dioxide means carbon dioxide in gaseous, liquid, or supercritical fluid
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state together with incidental associated substances derived from the source materials, capture

process and any substances added or used to enable or improve the injection process.

1.2 Commission means the North Dakota Industrial Commission (NDIC) acting by

and through the Department of Mineral Resources.

1.3 Effective Date is the time and date this Agreement becomes effective as provided

in Article 14.

1.4 Facility Area is the land described by Tracts in Exhibit “B” and shown on

Exhibit “A” containing 28,844.57 acres, more or less.

1.5 Party is any individual, corporation, limited liability company, partnership,

association, receiver, trustee, curator, executor, administrator, guardian, tutor, fiduciary, or other

representative of any kind, any department, agency, or instrumentality of the state, or any

governmental subdivision thereof, or any other entity capable of holding an interest in the

Storage Reservoir.

1.6 Pore Space means a cavity or void, whether natural or artificially created, in any

subsurface stratum.

1.7 Pore Space Interest is a right to or interest in the Pore Space in any Tract within

the boundaries of the Facility Area.

1.8 Pore Space Owner is a Party hereto who owns Pore Space Interest.

1.9 Storage Equipment is any personal property, lease, easement, and well

equipment, plants and other facilities and equipment for use in Storage Operations.

1.10 Storage Expense is all costs, expense or indebtedness incurred by the Storage

Operator pursuant to this Agreement for or on account of Storage Operations.
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1.11 Storage Facility is the unitized or amalgamated Storage Reservoir created

pursuant to an order of the Commission.

1.12 Storage Facility Participation is the percentage shown on Exhibit “C” for

allocating payments for use of the Pore Space under each Tract identified in Exhibit “B”.

1.13 Storage Operations are all operations conducted by the Storage Operator

pursuant to this Agreement or otherwise authorized by any lease covering any Pore Space

Interest.

1.14 Storage Operator is the person or entity named in Section 4.1 of this Agreement.

1.15 Storage Reservoir consists of the Pore Space and confining subsurface strata

underlying the Facility Area described as the Opeche/Spearfish (Upper Confining Zone), Broom

Creek (Injection Zone), and Amsden (Lower Confining Zone) Formation(s) and which are

defined as identified by the well logging suite performed at one stratigraphic well, the Archie

Erickson 2 well (NDIC File No. 38622) located in the SW¼ of the SW¼ Section 12, Township

142 North, Range 88 West, Mercer County, North Dakota. The Storage Reservoir is defined as

the stratigraphic interval from below the top of the Opeche/Spearfish Formation found at a depth

of 5,587 feet below the Kelly Bushing, to above the base of the Amsden Formation, found at a

depth of 6,421 feet below the Kelly Bushing, as identified by the Array Induction Gamma log

run in the Milton Flemmer 1 well (NDIC File No. 38594) located in the NW¼ of the NE¼,

Section 35, Township 141 North, Range 88 West, Mercer County, North Dakota. The logging

suite included triple combo (gamma ray, density, porosity, and resistivity), caliper, spectral

gamma ray, combinable magnetic resonance (CMR), dipole sonic including four-arm caliper and

inclinometer, and image log. Further, the acquired logs were used to pick formation top depths

and interpret lithology, petrophysical properties, and time-to-depth shifting of seismic data
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obtained from three 3D seismic surveys and one 5-mile long 2D seismic line covering an area

totaling 208 miles in and around the Archie Erickson 2 stratigraphic well. Formation top depths

were picked from the top of the Pierre Formation to the top of the Amsden Formation. The

average depth of the top of the Opeche/Spearfish Formation (Upper Confining Zone) across the

storage facility is 5,587 feet total vertical depth (TVD). The average depth of the base of the

Amsden Formation (Lower Confining Zone) across the storage facility area is 6,359 feet TVD.

The average thickness of the Storage Reservoir across the storage facility is 772 feet.

1.16 Storage Rights are the rights to explore, develop, and operate lands within the

Facility Area for the storage of Storage Substances.

1.17 Storage Substances are Carbon Dioxide and incidental associated substances,

fluids, and minerals.

1.18 Tract is the land described as such and given a Tract number in Exhibit “B.”

1.19 Transfer Storage Facility has the meaning given such term in Section 3.7 of this

Agreement.

ARTICLE 2
EXHIBITS

2.1 Exhibits.  The following exhibits, which are attached hereto, are incorporated

herein by reference:

2.1.1 Exhibit “A” is a map that shows the boundary lines of the SCS #2BK

Fischer Broom Creek Facility Area and the tracts therein;

2.1.2 Exhibit “B” is a schedule that describes the acres of each Tract in the SCS

#2BK Fischer Broom Creek Facility Area;

2.1.3 Exhibit “C” is a schedule that shows the Storage Facility Participation of

each Tract; and
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2.1.4 Exhibit “D” is a form of Pore Space Lease.

2.2 Reference to Exhibits.  When reference is made to an exhibit, it is to the exhibit

as originally attached or, if revised, to the last revision.

2.3 Exhibits Considered Correct.  Exhibits “A,” “B,” “C” and “D” shall be

considered to be correct until revised as herein provided.

2.4 Correcting Errors.  The shapes and descriptions of the respective Tracts have

been established by using the best information available.  If it subsequently appears that any

Tract, mechanicalmathematical miscalculation or clerical error has been made, Storage Operator,

with the approval of Pore Space Owners whose interest is affected, shall correct the mistake by

revising the exhibits to conform to the facts.  The revision shall not include any re-evaluation of

engineering or geological interpretations used in determining Storage Facility Participation.

Each such revision of an exhibit made prior to thirty (30) days after the Effective Date shall be

effective as of the Effective Date.  Each such revision thereafter made shall be effective at 7:00

a.m. on the first day of the calendar month next following the filing for record of the revised

exhibit or on such other date as may be determined by Storage Operator and set forth in the

revised exhibit.

2.5 Filing Revised Exhibits.  If an exhibit is revised, Storage Operator shall execute

an appropriate instrument with the revised exhibit attached and file the same for record in the

county or counties in which this Agreement or memorandum of the same is recorded and shall

also file the amended changes with the Commission.

ARTICLE 3
CREATION AND EFFECT OF STORAGE FACILITY

3.1 Unleased Pore Space Interests.  Any Pore Space Owner in the Storage Facility

who owns a Pore Space Interest in the Storage Reservoir that is not leased for the purposes of
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this Agreement and during the term hereof, shall be treated as if it were subject to the Pore Space

Lease attached hereto as Exhibit “D”.

3.2 Amalgamation of Pore Space.  All Pore Space Interests in and to the Tracts are

hereby amalgamated and combined insofar as the respective Pore Space Interests pertain to the

Storage Reservoir, so that Storage Operations may be conducted with respect to said Storage

Reservoir as if all of the Pore Space Interests in the Facility Area had been included in a single

lease executed by all Pore Space Owners, as lessors, in favor of Storage Operator, as lessee and

as if the lease contained all of the provisions of this Agreement.

3.3 Amendment of Leases and Other Agreements.  The provisions of the various

leases, agreements, or other instruments pertaining to the respective Tracts or the storage of the

Storage Substances therein, including the Pore Space Lease attached hereto as Exhibit “D”, are

amended to the extent necessary to make them conform to the provisions of this Agreement, but

otherwise shall remain in effect.

3.3 [Reserved.]

3.4 Continuation of Leases and Term Interests.  Injection in to any part of the

Storage Reservoir, or other Storage Operations, shall be considered as injection in to or upon

each Tract within said Storage Reservoir, and such injection or operations shall continue in

effect as to each lease as to all lands and formations covered thereby just as if such operations

were conducted on and as if a well were injecting in each Tract within said Storage Reservoir.

3.5 Titles Unaffected by Storage.  Nothing herein shall be construed to result in the

transfer of title of the Pore Space Interest of any Party hereto to any other Party or to Storage

Operator.

Summit Carbon Storage #2, LLCBK Fischer – Broom Creek 7



3.6 Injection Rights.  Storage Operator is hereby granted the right to inject into the

Storage Reservoir any Storage Substances in whatever amounts Storage Operator may deem

expedient for Storage Operations, together with the right to drill, use, and maintain injection

wells in the Facility Area, and to use for injection purposes.

3.7 Transfer of Storage Substances from Storage Facility.  Storage Operator may

transfer from the Storage Facility any Storage Substances, in whatever amounts Storage Operator

may deem expedient for Storage Operations, to any other reservoir, subsurface stratum or

formation permitted by the Commission for the storage of carbon dioxide under Chapter 38-22 of

the North Dakota Century Code (a “Transfer Storage Facility”), provided that, the Pore Space

ownership between the Storage Facility and Transfer Storage Facility is common.

3.8 Receipt of Storage Substances.  Storage Operator may accept and receive into

the Storage Facility any Storage Substances, in whatever amounts Storage Operator may deem

expedient for Storage Operations, being stored in any other Transfer Storage Facility, provided

that, the Pore Space ownership between the Storage Facility and Transfer Storage Facility is

common.

3.9 Royalty Payments Upon Transfer.  The transfer or receipt of Storage

Substances to or from a Transfer Storage Facility in accordance with Section 3.7 and Section 3.8

shall be disregarded for the purposes of calculating the royalty under any lease covering a Pore

Space Interest (including Exhibit “D”) and shall not affect the allocation of Storage Substances

injected into the Storage Facility through the surface of the Facility Area in accordance with

Article 6 of this Agreement.

3.10 Cooperative Agreements.  Storage Operator may enter into cooperative

agreements with respect to lands adjacent to the Facility Area for the purpose of coordinating
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Storage Operations.  Such cooperative agreements may include, but shall not be limited to,

agreements regarding the transfer and receipt of Storage Substances pursuant to Sections 3.7 and

3.8 of this Agreement.

3.11 Border Agreements.  Storage Operator may enter into an agreement or

agreements with owners of adjacent lands with respect to operations which may enhance the

injection of the Storage Substances in the Storage Reservoir in the Facility Area or which may

otherwise be necessary for the conduct of Storage Operations.

ARTICLE 4
STORAGE OPERATIONS

4.1 Storage Operator.  Summit Carbon Storage #2, LLC is hereby designated as the

initial Storage Operator.  Storage Operator shall have the exclusive right to conduct Storage

Operations, which shall conform to the provisions of this Agreement and any lease covering a

Pore Space Interest.  If there is any conflict between such agreements, this Agreement shall

govern.

4.2 Successor Operators.  The initial Storage Operator and any subsequent operator

may, at any time, transfer operatorship of the Storage Facility with and upon the approval of the

Commission.

4.3 Method of Operation.  Storage Operator shall engage in Storage Operations with

diligence and in accordance with good engineering and injection practices.

4.4 Change of Method of Operation.  As permitted by the Commission nothing

herein shall prevent Storage Operator from discontinuing or changing in whole or in part any

method of operation which, in its opinion, is no longer in accord with good engineering or

injection practices.  Other methods of operation may be conducted or changes may be made by
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Storage Operator from time to time if determined by it to be feasible, necessary or desirable to

increase the injection or storage of Storage Substances.

ARTICLE 5
TRACT PARTICIPATIONS

5.1 Tract Participations. The Storage Facility Participation of each Tract is shown

in Exhibit “C.” The Storage Facility Participation of each Tract shall be based 100% upon the

ratio of surface acres in each Tract to the total surface acres for all Tracts within the Facility

Area.

5.2 Relative Storage Facility Participations.  If the Facility Area is enlarged or

reduced, the revised Storage Facility Participation of the Tracts remaining in the Facility Area

and which were within the Facility Area prior to the enlargement or reduction shall remain in the

same ratio to one another.

ARTICLE 6
ALLOCATION OF STORAGE SUBSTANCES

6.1 Allocation of Tracts.  All Storage Substances injected shall be allocated to the

several Tracts in accordance with the respective Storage Facility Participation effective during

the period that the Storage Substances are injected.  The amount of Storage Substances allocated

to each tract, regardless of whether the amount is more or less than the actual injection of

Storage Substances from the well or wells, if any, on such Tract, shall be deemed for all purposes

to have been injected into such Tract.  Storage Substances transferred or received pursuant to

Sections 3.7 and 3.8 of this Agreement shall be disregarded for the purposes of this Section 6.1.

6.2 Distribution within Tracts.  The Storage Substances injected and allocated to each

Tract shall be distributed among, or accounted for to the Pore Space Owners who own a Pore

Space Interest in such Tract in accordance with each Pore Space Owner’s Storage Facility
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Participation effective during the period that the Storage Substances were injected.  If any Pore

Space Interest in a Tract hereafter becomes divided and owned in severalty as to different parts

of the Tract, the owners of the divided interests, in the absence of an agreement providing for a

different division, shall be compensated for the storage of the Storage Substances in proportion

to the surface acreage of their respective parts of the Tract.  Subject to Section 3.9, Storage

Substances transferred or received pursuant to Sections 3.7 and 3.8 of this Agreement shall be

disregarded for the purposes of this Section 6.2.

ARTICLE 7
TITLES

7.1 Warranty and Indemnity.  Each Pore Space Owner who, by acceptance of revenue for

the injection of Storage Substances into the Storage Reservoir, shall be deemed to have

warranted title to its Pore Space Interest, and, upon receipt of the proceeds thereof to the credit of

such interest, shall indemnify and hold harmless the Storage Operator and other Parties from any

loss due to failure, in whole or in part, of its title to any such interest.

7.27.1 Injection When Title Is in Dispute.  If the title or right of any Pore Space Owner

claiming the right to receive all or any portion of the proceeds for the storage of any Storage

Substances allocated to a Tract is in dispute, Storage Operator shall require that the Pore Space

Owner to whom the proceeds thereof are paid to furnish security for the proper accounting

thereof to the rightful Pore Space Owner, if the title or right of such Pore Space Owner fails in

whole or in part.

7.37.2 Payments of Taxes to Protect Title.  The owner of surface rights to lands within

the Facility Area is responsible for the payment of any ad valorem taxes on all such rights,

interests or property, unless such owner and the Storage Operator otherwise agree.  If any ad
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valorem taxes are not paid by or for such owner when due, Storage Operator may at any time

prior to tax sale or expiration of period of redemption after tax sale, pay the tax, redeem such

rights, interests or property, and discharge the tax lien.  Storage Operator shall, if possible,

withhold from any proceeds derived from the storage of Storage Substances otherwise due any

Pore Space Owner who is a delinquent taxpayer up to an amount sufficient to defray the costs of

such payment or redemption; provided that such withholding to be credited to the Storage

Operator.  Such withholding shall be without prejudice to any other remedy available to Storage

Operator.

7.47.3 Pore Space Interest Titles.  If title to a Pore Space Interest fails, but the tract to

which it relates is not removed from the Facility Area, the Party whose title failed shall not be

entitled to share under this Agreement with respect to that interest.

ARTICLE 8
EASEMENTS OR USE OF SURFACE

8.1 No Surface Occupancy.  Unless agreed to in writing with the owner of the

surface estate, Operator shall not place any surface facilities on the surface estate owned by any

Pore Space Owner within the boundaries of the Facility Area. For the purpose of this Agreement,

“surface facilities” shall include, but not be limited to, wellsites, pipelines, powerlines, valves or

other above-ground facilities.

8.18.2 Grant of Easement.  Subject to Section 8.1, Storage Operator shall have the right

to use as much of the surface of the land within the Facility Area as may be reasonably necessary

for Storage Operations and the injection of Storage Substances.

8.28.3 Use of Water.  Storage Operator shall have and is hereby granted free use of

water from the Facility Area for Storage Operations, except water from any well, lake, pond or

Summit Carbon Storage #2, LLCBK Fischer – Broom Creek 12



irrigation ditch of a Pore Space Owner; notwithstanding the foregoing, Storage Operator may

access any well, lake, or pond as provided in Exhibit “D”.

8.38.4 Surface Damages.  Storage Operator shall pay surface owners for damage to

growing crops, timber, fences, improvements and structures located on the Facility Area that

result from Storage Operations.

8.48.5 Surface and Sub-Surface Operating Rights. Except to the extent modified in

this AgreementSubject to Section 8.1, Storage Operator shall have the same rights to use the

surface and sub-surface and use of water and any other rights granted to Storage Operator in any

lease covering Pore Space Interests.  Except to the extent expanded by this Agreement or the

extent that such rights are common to the effected leases, the rights granted by a lease may be

exercised only on the land covered by that lease. Storage Operator will to the extent possible

minimize surface impacts.

ARTICLE 9
ENLARGEMENT OF STORAGE FACILITY

9.1 Enlargement of Storage Facility.  The Storage Facility may be enlarged from

time to time to include acreage and formations reasonably proven to be geologically capable of

storing Storage Substances.  Any expansion must be approved in accordance with the rules and

regulations of the Commission.

9.2 Determination of Tract Participation.  Storage Operator, subject to Section 5.2,

shall determine the Storage Facility Participation of each Tract within the Storage Facility as

enlarged, and shall revise Exhibits “A”, “B” and “C” accordingly and in accordance with the

rules, regulations and orders of the Commission.

9.3 Effective Date.  The effective date of any enlargement of the Storage Facility

shall be effective as determined by the Commission.
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ARTICLE 10
TRANSFER OF TITLE PARTITION

10.1 Transfer of Title.  Any conveyance of all or part of any interest owned by any

Party hereto with respect to any Tract shall be made expressly subject to this Agreement.  No

change of title shall be binding upon Storage Operator, or any Party hereto other than the Party

so transferring, until 7:00 a.m. on the first day of the calendar month following thirty (30) days

from the date of receipt by Storage Operator of a photocopy, or a certified copy, of the recorded

or filed instrument evidencing such a change in ownership.

10.2 Waiver of Rights to Partition.  Each Party hereto agrees that, during the

existence of this Agreement, it will not resort to any action to partition any Tract or parcel within

the Facility Area or the facilities used in the development or operation thereof, and to that extent

waives the benefits or laws authorizing such partition.

ARTICLE 11
RELATIONSHIP OF PARTIES

11.1 No Partnership.  The duties, obligations and liabilities arising hereunder shall be

several and not joint or collective.  This Agreement is not intended to create, and shall not be

construed to create, an association or trust, or to impose a partnership duty, obligation or liability

with regard to any one or more of the Parties hereto.  Each Party hereto shall be individually

responsible for its own obligations as herein provided.

11.2 No Joint Marketing.  This Agreement is not intended to provide, and shall not be

construed to provide, directly or indirectly, for any joint marketing of Storage Substances.

11.3 Pore Space Owners Free of Costs.  This Agreement is not intended to impose,

and shall not be construed to impose, upon any Pore Space Owner any obligation to pay any

Storage Expense unless such Pore Space Owner is otherwise so obligated.
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11.4 Information to Pore Space Owners.  Each Pore Space Owner shall be entitled to

all information in possession of Storage Operator to which such Pore Space Owner is entitled by

an existing lease or a lease imposed by this Agreement.
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ARTICLE 12
LAWS AND REGULATIONS

12.1 Laws and Regulations.  This Agreement shall be subject to all applicable

federal, state and municipal laws, rules, regulations and orders.

ARTICLE 13
FORCE MAJEURE

13.1 Force Majeure. All obligations imposed by this Agreement on each Party,

except for the payment of money, shall be suspended while compliance is prevented, in whole or

in part, by a labor dispute, fire, war, civil disturbance, or act of God; by federal, state or

municipal laws; by any rule, regulation or order of a governmental agency; by inability to secure

materials; or by any other cause or causes, whether similar or dissimilar, beyond reasonable

control of the Party.  No Party shall be required against their will to adjust or settle any labor

dispute.  Neither this Agreement nor any lease or other instrument subject hereto shall be

terminated by reason of suspension of Storage Operations due to any one or more of the causes

set forth in this Article.

ARTICLE 14
EFFECTIVE DATE

14.1 Effective Date. This Agreement shall become effective as determined by the

Commission.

14.2 Certificate of Effectiveness.  Storage Operator shall file for record in the county

or counties in which the land affected is located a certificate stating the Effective Date of this

Agreement.

ARTICLE 15
TERM
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15.1 Term.  Unless sooner terminated in the manner hereinafter provided or by order

of the Commission, this Agreement shall remain in full force and effect until the Commission

has issued a certificate of project completion with respect to the Storage Facility in accordance

with § 38-22-17 of the North Dakota Century Code.

15.2 Termination by Storage Operator.  This Agreement may be terminated at any

time by the Storage Operator with the approval of the Commission.

15.3 Effect of Termination.  Upon termination of this Agreement all Storage

Operations shall cease.  Each lease and other agreement covering Pore Space within the Facility

Area shall remain in force for ninety (90) days after the date on which this Agreement

terminates, and for such further period as is provided by Exhibit “D” or other agreement.

15.4 Salvaging Equipment Upon Termination.  If not otherwise granted by Exhibit

“D” or other instruments affecting each Tract, Pore Space Owners hereby grant Storage Operator

a period of six (6) months after the date of termination of this Agreement within which to

salvage and remove Storage Equipment.

15.5 Certificate of Termination.  Upon termination of this Agreement, Storage

Operator shall file for record in the county or counties in which the land affected is located a

certificate that this Agreement has terminated, stating its termination date.

ARTICLE 16
APPROVAL

16.1 Original, Counterpart or Other Instrument.  A Pore Space Owner may

approve this Agreement by signing the original of this instrument, a counterpart thereof,

ratification or joinder or other instrument approving this instrument hereto.  The signing of any

such instrument shall have the same effect as if all Parties had signed the same instrument.

16.2 Joinder in Dual Capacity.  Execution as herein provided by any Party as either a
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Pore Space Owner or the Storage Operator shall commit all interests owned or controlled by

such Party and any additional interest thereafter acquired in the Facility Area.

16.316.2 Approval by the North Dakota Industrial Commission.

Notwithstanding anything in this Article to the contrary, all Tracts within the Facility

Area shall be deemed to be qualified for participation if this Agreement is duly approved by

order of the Commission.

ARTICLE 17
GENERAL

17.1 Amendments Affecting Pore Space Owners.  Amendments hereto relating

wholly to Pore Space Owners may be made with approval by the Commission.

17.4 Construction.  This agreement shall be construed according to the laws of the

State of North Dakota.

ARTICLE 18
SUCCESSORS AND ASSIGNS

18.1 Successors and Assigns.  This Agreement shall extend to, be binding upon, and

inure to the benefit of the Parties hereto and their respective heirs, devisees, legal representatives,

successors and assigns and shall constitute a covenant running with the lands, leases and

interests covered hereby.

[Remainder of page intentionally left blank. Signature page follows.]
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Executed the date set opposite each name below but effective for all purposes as provided
by Article 14.

Dated: __________, 20__ STORAGE OPERATOR

Summit Carbon Storage #2, LLC

By:
[Name]Wade Boeshans

Its: [Title]Executive Vice President

#81618782v1
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EXHIBIT A

Tract Map

Attached to and made part of the Storage Agreement
SCS #2BK Fischer Broom Creek – Secure Geological Storage

Mercer & Oliver Counties, North Dakota
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0.00000000%

Section 27-T143N-R88W

Land Description

280 Donlyn J. Erickson &
Roberta Erickson, aka
Roberta C. Erickson, as
Joint Tenants

Stacy Welk,
Remainderman

EXHIBIT B

Tract Summary

Attached to and made part of the Storage Agreement
SCS #2BK Fischer Broom Creek – Secure Geological Storage

Mercer & Oliver Counties, North Dakota

0.0000

40.0000

0.00000000% 0.00000000%

14.28571429%

Total
Acres

0.13867428%

Jonathan Welk 40.0000 14.28571429% 0.13867428%

Owner

Linda Welk, Life Estate

Stacy Welk 40.0000

80.0000

14.28571429% 0.13867428%

28.57142857%

Acres
Owned

0.27734856%

Kurt M. Swenson &
FayE B. Swenson,
Trustees of the Swenson
Living Trust, dated
May 19, 2023, and any
amendments thereto

Tract No.

80.0000 28.57142857% 0.27734856%

Tract Participation

2 Section 28-T143N-R88W 480

Jonathan Welk,
Remainderman

Shane Kost & Kristi Kost,
husband & wife, as Joint
Tenants

80.0000

0.0000

16.66666667%

1

0.27734856%

0.00000000%

Storage Facility
Participation
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Acres
Owned

Myron L. Vigesaa and
Nancy L. Vigesaa,
Trustees, or their
Successors in Trust,
Under the Myron L.
Vigesaa Revocable Living
Trust Dated the 27th Day
of June, 2014, and any
Amendments thereto

40.0000 8.33333333% 0.13867428%

Tract ParticipationLand Description
Storage Facility

Participation

Nancy L. Vigesaa and
Myron L. Vigesaa,
Trustees, or their
Successors in Trust,
Under the Nancy L.
Vigesaa Revocable Living
Trust Dated the 27th Day
of June, 2014, and any
Amendments thereto

40.0000 8.33333333% 0.13867428%

Total
Acres

Ronald E. Gunsch &
Janice J. Gunsch, husband
& wife, as Tenants in
Common

Nathan R. Vigesaa &
Heather L. Vigesaa, as
Joint Tenants

240.0000

80.0000 16.66666667%

50.00000000%

0.27734856%

0.83204568%

3

Owner

Section 29-T143N-R88W 200 Lyle Winkler &
Patricia A. Winkler,
husband & wife, as Joint
Tenants

200.0000

Tract No.

100.00000000% 0.69337140%
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0.55469712%

5

Owner

Section 33-T143N-R88W 640 Ronald Gunsch 317.6500

Tract No.

49.63281250% 1.10124713%

Acres
Owned

State of North Dakota

Ronald E. Gunsch &
Janice J. Gunsch, as Joint
Tenants

160.0000

2.3500 0.36718750%

33.33333333%

0.00814711%

0.55469712%

Tract Participation

Ronald E. Gunsch &
Janice J. Gunsch, husband
& wife

320.0000

Land Description

50.00000000% 1.10939425%

6

Storage Facility
Participation

Section 34-T143N-R88W

Shane L. Fischer, as
Trustee of the Shane L.
Fischer Trust

640

4

Eric Klindworth, aka Eric
H. Klindworth & Jacinta
Klindworth, aka
Jacinta-Jon T.
Klindworth, as Joint
Tenants

80.0000

160.0000 25.00000000%

16.66666667%

0.55469712%

Section 32-T143N-R88W

0.27734856%

480

Ronald Gunsch 320.0000

Total
Acres

50.00000000% 1.10939425%

U.S. Bank, N.A., of
Fargo, North Dakota, as
Trustee of the Darwin H.
Mueller Irrevocable Trust

Shane Fischer, aka Shane
Leo Fischer

160.0000

Donlyn J. Erickson &
Roberta Erickson, aka
Roberta C. Erickson, as
Joint Tenants

80.0000

160.0000 25.00000000%

16.66666667%

0.55469712%

33.33333333%

0.27734856%
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0.55469712%

10

Owner

Section 01-T142N-R88W 320 Noel J. Helm & Betty
Helm, aka Betty Jean
Helm, husband & wife, as
Joint Tenants, Life Estate

320.0000

Tract No.

100.00000000% 1.10939425%

Acres
Owned

Donlyn J. Erickson &
Roberta Erickson, aka
Roberta C. Erickson, as
Joint Tenants

John T. Helm,
Remainderman

320.0000

0.0000 0.00000000%

66.66666667%

0.00000000%

1.10939425%

Tract Participation

Jason J. Helm,
Remainderman

8

0.0000

Land Description

0.00000000%

Section 05-T142N-R87W

0.00000000%

80

Storage Facility
Participation

Chad N. Schafer &
Lisa L. Schafer,
husband & wife, as
Joint Tenants

7

Wayne J. Helm

80.0000

0.0000 0.00000000%

100.00000000%

0.00000000%

Section 35-T143N-R88W

0.27734856%

480

Jerome L. Helm

9

0.0000

Total
Acres

0.00000000%

Section 06-T142N-R87W

0.00000000%

Rachel Riedemann, fka
Rachel Hushka, fka
Rachel Erickson

279.06

11 Section 02-T142N-R88W

Darell Herman & Sherry
Herman, husband & wife,
as Joint Tenants

563.87

160.0000

Jason Erickson & Angela
Erickson, husband & wife

279.0600

81.3600 14.42885772%

100.00000000%

0.28206349%

33.33333333%

0.96746112%
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Donlyn J. Erickson &
Roberta Erickson, aka
Roberta C. Erickson, as
Joint Tenants

0.0000

322.3500 50.00542947%

0.00000000%

1.11754136%

0.00000000%

Tract Participation

David A. Orth & Ronni L.
Huschka

20.2875

Land Description

3.14715418% 0.07033386%

Storage Facility
Participation

Sara L. Gustafson,
Remainderman

Joan Cundall

0.0000

20.2875 3.14715418%

0.00000000%

0.07033386%

0.00000000%

Robert H. Orth 6.7625

Total
Acres

1.04905139% 0.02344462%

Wanda Gustafson, a
married person dealing in
her sole & separate
property, Life Estate

Jason T. Erickson &
Angela Erickson, husband
& wife, as Joint Tenants

162.5100

Richard A. Orth

160.0000

6.7625 1.04905139%

28.37533474%

0.02344462%

28.82047280%

0.55469712%

0.56339893%

Kimberly Orth 6.7625

Owner

1.04905139% 0.02344462%

Robb M. Moore &
Heidi K. Moore, husband
& wife, as Joint Tenants

Wilfred Orth

160.0000

20.2875

Tract No.

3.14715418%

28.37533474%

0.07033386%

0.55469712%

Estate of Cecelia Orth

12

81.1300

Acres
Owned

12.58551417%

Section 03-T142N-R88W

0.28126611%

Lori B. Klein,
Remainderman

644.63
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Donlyn J. Erickson &
Roberta Erickson, aka
Roberta C. Erickson, as
Joint Tenants

6.1000

320.2300 49.69120477%

0.94627926%

1.11019162%

0.02114783%

Owner

LeeRoy J. Winkler &
Sharon L. Winkler,
husband & wife, as Joint
Tenants, Life Estate

162.2100

Tract No.

25.17069083% 0.56235888%

Acres
Owned

Donlyn J. Erickson &
Roberta Erickson, aka
Roberta C. Erickson, as
Joint Tenants

Roberta Unruh,
Remainderman

153.9000

0.0000 0.00000000%

23.87416037%

0.00000000%

0.53354930%

Tract Participation

Kimberly Dukart,
Remainderman

13

0.0000

Land Description

0.00000000%

Section 04-T142N-R88W

0.00000000%

644.44

Storage Facility
Participation

Tanner Erickson &
Heather Erickson, as Joint
Tenants

Amanda Ahlschlager,
Remainderman

2.0000

0.0000 0.00000000%

0.31034697%

0.00000000%

0.00693371%

Perry Winkler & Beth
Winkler, husband & wife,
as Joint Tenants

160.0000

Total
Acres

24.82775743% 0.55469712%

David Hottman &
Stephanie Hottman,
husband & wife, as Joint
Tenants
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Russell D. Winkler &
Tammy Winkler, husband
& wife, as Joint Tenants

162.1100

160.0000 24.84202028%

25.16962442%

0.55469712%

0.56201219%

Owner

Perry Winkler & Beth
Winkler, husband & wife,
as Joint Tenants

160.0000

Tract No.

24.84202028% 0.55469712%

15

Acres
Owned

Section 06-T142N-R88W

Nichole Lee Sailer,
Remainderman

160.84 Casey Lee Voigt and Julie
Anne Voigt, Trustees of
the Casey Lee Voigt
Living Trust dated
January 26, 2023, and any
amendments thereto

0.0000

160.8400 100.00000000%

0.00000000%

0.55760928%

0.00000000%

Tract Participation

Donalda Voigt, Contract
for Deed Seller

0.0000

Land Description

0.00000000% 0.00000000%

Storage Facility
Participation

Arnold V. Winkler &
Sharon D. Winkler,
husband & wife, as Joint
Tenants

14

Karmen Eslinger,
Contract for Deed Seller

161.9600

0.0000 0.00000000%

25.14633503%

0.00000000%

Section 05-T142N-R88W

0.56149216%

644.07

Shawn Voigt, Contract for
Deed Seller

0.0000

Total
Acres

0.00000000% 0.00000000%

Howard H. Winkler &
Bernadette J. Winkler,
husband & wife, as Joint
Tenants
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320

Acres
Owned

Perry Winkler & Beth
Winkler, husband & wife,
Life Estate

Cherie Ann Fischer,
Remainderman

160.0000

0.0000 0.00000000%

50.00000000%

0.00000000%

0.55469712%

Tract Participation

Shawn Michael Flemmer,
Remainderman

0.0000

Land Description

0.00000000% 0.00000000%

17

Storage Facility
Participation

Section 08-T142N-R88W

Kacey Winkler,
Remainderman

640 LeeRoy J. Winkler &
Sharon L. Winkler,
husband & wife, as Joint
Tenants, Life Estate

0.0000

160.0000 25.00000000%

0.00000000%

0.55469712%

0.00000000%

Roberta Unruh,
Remainderman

0.0000

Total
Acres

0.00000000% 0.00000000%

Kenneth Voigt, Contract
for Deed Seller

Korey Winkler,
Remainderman

0.0000

Kimberly Dukart,
Remainderman

0.0000

0.0000 0.00000000%

0.00000000%

0.00000000%

0.00000000%

0.00000000%

0.00000000%

Amanda Ahlschlager,
Remainderman

0.0000

Owner

0.00000000% 0.00000000%

Nancy Flemmer, aka
Nancy Lee Flemmer, Life
Estate

16

Perry Winkler & Beth
Winkler, husband & wife,
Life Estate

160.0000

320.0000

Tract No.

50.00000000%

50.00000000%

1.10939425%

Section 07-T142N-R88W

0.55469712%
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Shawn Michael Flemmer,
Remainderman

0.0000

Tract No.

0.00000000% 0.00000000%

18

Acres
Owned

Section 09-T142N-R88W

Korey Winkler,
Remainderman

640 James A. Swenson &
Darlene A. Swenson, as
Joint Tenants, Life Estate

0.0000

320.0000 50.00000000%

0.00000000%

1.10939425%

0.00000000%

Tract Participation

Trent T. Martin & Dawn
Martin, as Joint Tenants,
Remainderman

0.0000

Land Description

0.00000000% 0.00000000%

Storage Facility
Participation

Nancy Flemmer, aka
Nancy Lee Flemmer, Life
Estate

LeeRoy J. Winkler &
Sharon L. Winkler,
husband & wife, as Joint
Tenants, Life Estate

160.0000

160.0000 25.00000000%

25.00000000%

0.55469712%

0.55469712%

Roberta Unruh,
Remainderman

0.0000

Total
Acres

0.00000000% 0.00000000%

Kacey Winkler,
Remainderman

Cherie Ann Fischer,
Remainderman

0.0000

Kimberly Dukart,
Remainderman

0.0000

0.0000 0.00000000%

0.00000000%

0.00000000%

0.00000000%

0.00000000%

0.00000000%

Amanda Ahlschlager,
Remainderman

0.0000

Owner

0.00000000% 0.00000000%
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Donlyn J. Erickson &
Roberta Erickson, aka
Roberta C. Erickson, as
Joint Tenants

160.0000

160.0000 25.00000000%

25.00000000%

0.55469712%

0.55469712%

Owner

James A. Swenson &
Darlene A. Swenson, as
Joint Tenants, Life Estate

158.0000

Tract No.

24.68750000% 0.54776341%

Acres
Owned

Kacey Winkler,
Remainderman

Trent T. Martin & Dawn
Martin, as Joint Tenants,
Remainderman

0.0000

0.0000 0.00000000%

0.00000000%

0.00000000%

0.00000000%

Tract Participation

Trent T. Martin & Dawn
Martin, as Joint Tenants

322.0000

Land Description

50.31250000% 1.11632796%

20

Storage Facility
Participation

Section 11-T142N-R88W

Korey Winkler,
Remainderman

640 Fayette L. Cote &
Robert V. Cote, as
Trustees of the Robert V.
Cote and Fayette L. Cote
Trust Agreement of
April 4, 2016

0.0000

160.0000 25.00000000%

0.00000000%

0.55469712%

0.00000000%

James A. Swenson &
Darlene A. Swenson, as
Joint Tenants, Life Estate

19

160.0000

Total
Acres

25.00000000%

Section 10-T142N-R88W

0.55469712%

Perry Winkler & Beth
Winkler, husband & wife,
Life Estate

640
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Acres
Owned

Ryan J. Flemmer

Jerry L. Hauff,
Remainderman

320.0000

0.0000 0.00000000%

50.00000000%

0.00000000%

1.10939425%

Tract Participation

Willa Jean Ann Weaver

21

80.0000

Land Description

12.50000000%

Section 12-T142N-R88W

0.27734856%

640

Storage Facility
Participation

Johnell J. Kusler

Darwin Huber & Susan E.
Huber, husband & wife,
as Joint Tenants, Life
Estate

80.0000

160.0000 25.00000000%

12.50000000%

0.55469712%

0.27734856%

Daryl D. Huber,
Remainderman

0.0000

Total
Acres

0.00000000% 0.00000000%

Trent T. Martin & Dawn
Martin, as Joint Tenants,
Remainderman

Milda L. Hedblom

0.0000

Darren D. Huber,
Remainderman

80.0000

0.0000 0.00000000%

12.50000000%

0.00000000%

0.00000000%

0.27734856%

0.00000000%

Jason T. Erickson &
Angela Erickson, husband
& wife, as Joint Tenants

160.0000

Owner

25.00000000% 0.55469712%

22 Section 07-T142N-R87W

Vivian Viola Hauff, aka
Vivian V. Hauff, Life
Estate

637.12 Trent T. Martin & Dawn
Martin, husband & wife,
as Joint Tenants

80.0000

190.8800

Tract No.

29.95981919%

12.50000000%

0.66175367%

0.27734856%
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Todd Rueb & Darcy
Rueb, husband & wife, as
Joint Tenants

318.4800

Tract No.

49.98744350% 1.10412462%

23

Acres
Owned

Section 08-T142N-R87W

Joseph O. Swenson

320 Travis Hellickson &
Amber Hellickson, as
Joint Tenants

6.0600

160.0000 50.00000000%

0.95115520%

0.55469712%

0.02100915%

Tract Participation

Noel Helm & Betty Helm,
husband & wife

160.0000

Land Description

50.00000000% 0.55469712%

24

Storage Facility
Participation

Section 17-T142N-R87W

Johnell J. Kusler &
Geoffrey E. Tayler, wife
and husband

320 Jason Erickson & Angela
Erickson, husband & wife
as Joint Tenants

0.5750

320.0000 100.00000000%

0.09024987%

1.10939425%

0.00199344%

25 Section 18-T142N-R87W 637 Johnell J. Kusler 80.0000

Total
Acres

12.55886970% 0.27734856%

Kurt M. Swenson &
FayE B. Swenson, trustees
of the Swenson Living
Trust dated May 19, 2023

Milda L. Hedblom, aka
Milda K. Hedblom &
Edwin Fogelman, wife
and husband

120.5500

Milda L. Hedblom

0.5750

80.0000 12.55886970%

0.09024987%

0.27734856%

18.92108237%

0.00199344%

0.41792961%

Jason Erickson & Angela
Erickson, husband & wife
as Joint Tenants

158.4500

Owner

24.87441130% 0.54932349%
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Jolene M. Rust, aka
JoLene M. Rust

160.0000

Tract No.

25.00000000% 0.55469712%

Acres
Owned

Keith Schutt

Ernest J. Vollan, Life
Estate

2.5000

160.0000 25.00000000%

0.39246468%

0.55469712%

0.00866714%

Tract Participation

Cynthia K. Nickel,
Remainderman

26

0.0000

Land Description

0.00000000%

Section 13-T142N-R88W

0.00000000%

640

27

Storage Facility
Participation

Section 14-T142N-R88W

Jason T. Erickson &
Angela Erickson, husband
& wife, as Joint Tenants

640 Carol M. Kaelberer, Life
Estate

318.8500

80.0000 12.50000000%

49.82031250%

0.27734856%

1.10540736%

Morgan Nagel,
Remainderman

0.0000

Total
Acres

0.00000000% 0.00000000%

Robert Schutt &
Alberta E. Schutt,
Trustees, or their
successors in trust, under
the Robert Schutt and
Alberta E. Schutt Living
Trust, dated December 7,
2015, and any
amendments thereto

Roughrider Electric
Cooperative, Inc.

316.0500

Garrett Kirchmeier,
Remainderman

1.1500

0.0000 0.00000000%

0.17968750%

0.00000000%

49.61538462%

0.00398689%

1.09570016%

Chandler J. Kirchmeier,
Remainerman

0.0000

Owner

0.00000000% 0.00000000%
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28

Total
Acres

Section 15-T142N-R88W

Kurt M. Swenson and
FayE B. Swenson,
Trustees, or their
successors in interest, of
the Swenson Living Trust
dated May 19, 2023, and
any amendments thereto

640 Trent Martin & Dawn
Martin, husband & wife,
as Joint Tenants

80.0000

640.0000 100.00000000%

12.50000000%

2.21878849%

0.27734856%

29

Owner

Section 16-T142N-R88W 640 LeeRoy J. Fischer 320.0000

Tract No.

50.00000000% 1.10939425%

Acres
Owned

LeeRoy Fischer, aka
LeeRoy J. Fischer

Perry Winkler & Beth
Winkler, husband & wife,
Life Estate

320.0000

160.0000 25.00000000%

50.00000000%

0.55469712%

1.10939425%

Tract Participation

Kacey Winkler,
Remainderman

0.0000

Land Description

0.00000000% 0.00000000%

Storage Facility
Participation

Fayette L. Cote &
Robert V. Cote, as
Trustees of the Robert V.
Cote and Fayette L. Cote
Trust Agreement of
April 4, 2016

Korey Winkler,
Remainderman

160.0000

0.0000 0.00000000%

25.00000000%

0.00000000%

0.55469712%
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Casey Mutzenberger

30

2.0000

Tract No.

0.31250000%

Section 17-T142N-R88W

0.00693371%

640

Acres
Owned

Doris B. Mutzenberger &
James J. Mutzenberger,
wife & husband, as Joint
Tenants, Life Estate

Tony Mutzenberger

158.0000

207.0000 32.34375000%

24.68750000%

0.71763940%

0.54776341%

Tract Participation

Myron Flemmer & Evelyn
Flemmer, husband &
wife, Contract for Deed
Seller

0.0000

Land Description

0.00000000% 0.00000000%

Storage Facility
Participation

Tony Mutzenberger,
Remainderman

Perry Winkler & Beth
Winkler, as Joint Tenants

0.0000

113.0000 17.65625000%

0.00000000%

0.39175484%

0.00000000%

Christopher Palmer &
Kayla Palmer, husband &
wife, as Joint Tenants

160.0000

Total
Acres

25.00000000% 0.55469712%

Norman R. Winkler &
Martha E. Winkler,
husband & wife, as Joint
Tenants

31 Section 18-T142N-R88W

Casey Mutzenberger,
Remainderman

400

160.0000

Perry Winkler & Beth
Winkler, husband & wife,
Life Estate

0.0000

80.0000 20.00000000%

0.00000000%

0.27734856%

25.00000000%

0.00000000%

0.55469712%

Kacey Winkler,
Remainderman

0.0000

Owner

0.00000000% 0.00000000%
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32

Acres
Owned

Section 19-T142N-R88W

Perry Winkler & Beth
Winkler, as Joint Tenants

320 Steven C. Goetz, aka
Steve Goetz, a single
person, Life Estate

120.0000

160.0000 50.00000000%

30.00000000%

0.55469712%

0.41602284%

Tract Participation

Shane J. Goetz and
Samantha J. Goetz,
Remaindermen

0.0000

Land Description

0.00000000% 0.00000000%

Storage Facility
Participation

Shawn Unruh & Shevelle
Unruh, as Joint Tenants

Paul A. Schock

20.0000

160.0000 50.00000000%

5.00000000%

0.55469712%

0.06933714%

33 Section 20-T142N-R88W 640 Christopher Palmer &
Kayla Palmer, husband &
wife, as Joint Tenants

160.0000

Total
Acres

25.00000000% 0.55469712%

Korey Winkler,
Remainderman

Austin Jensen & Destinee
Jensen, aka Destiny
Jensen, as Joint Tenants

0.0000

Thomas Welk, aka
Thomas C. Welk, Life
Estate

20.0000

240.0000 37.50000000%

5.00000000%

0.83204568%

0.00000000%

0.06933714%

0.00000000%

Amy Dinius,
Remainderman

0.0000

Owner

0.00000000% 0.00000000%

Paulette White, fka
Paulette Hogan

David Welk,
Remainderman

160.0000

0.0000

Tract No.

0.00000000%

40.00000000%

0.00000000%

0.55469712%
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Irene Fischer, aka Irene E.
Fischer, Life Estate

160.0000

320.0000 50.00000000%

25.00000000%

1.10939425%

0.55469712%

Tract Participation

Barry R. Fischer 0.0000

Land Description

0.00000000% 0.00000000%

Storage Facility
Participation

David Fischer

Brendan B. Flemmer

160.0000

297.6000 46.50000000%

25.00000000%

1.03173665%

0.55469712%

Jerry D. Ballensky and
Julie Ballensky, husband
& wife, as Joint Tenants

22.4000

Total
Acres

3.50000000% 0.07765760%

Cody S. Thiel &
Megan B. Thiel, husband
& wife

36 Section 23-T142N-R88W

Cody S. Thiel &
Megan B. Thiel, husband
& wife

640

240.0000

Irene Fischer, aka Irene E.
Fischer, Life Estate

160.0000

475.0000 74.21875000%

25.00000000%

1.64675708%

37.50000000%

0.55469712%

0.83204568%

Barry R. Fischer 0.0000

Owner

0.00000000% 0.00000000%

Sheila Hildebrand &
Steven B. Hildebrand,
wife & husband, as Joint
Tenants

34

Brendan B. Flemmer

160.0000

160.0000

Tract No.

25.00000000%

25.00000000%

0.55469712%

Section 21-T142N-R88W

0.55469712%

640

Thomas M. Fandrich &
Laura Jane Fandrich,
husband & wife as Joint
Tenants

35

5.0000

Acres
Owned

0.78125000%

Section 22-T142N-R88W

0.01733429%

Jerry Ballensky and Julie
Ballensky, husband &
wife, as Joint Tenants

640
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1.10939425%

Owner

Violet J. Jochim 20.0000

Tract No.

3.12500000% 0.06933714%
38

Acres
Owned

Section 19-T142N-R87W

Cynthia K. Nickel,
Remainderman

637.16 Robert Schutt &
Alberta E. Schutt,
Trustees, or their
successors in trust, under
the Robert Schutt and
Alberta E. Schutt Living
Trust, dated December 7,
2015, and any
amendments thereto

0.0000

478.5900 75.11300144%

0.00000000%

1.65920310%

0.00000000%

Tract Participation

Jeffrey Schutt 158.5700

Land Description

24.88699856% 0.54973952%
39

Storage Facility
Participation

Section 20-T142N-R87W

John M. Jochim

320

37

Robert Schutt &
Alberta E. Schutt,
Trustees, or their
successors in trust, under
the Robert Schutt and
Alberta E. Schutt Living
Trust, dated December 7,
2015, and any
amendments thereto

160.0000

160.0000 50.00000000%

25.00000000%

0.55469712%

Section 24-T142N-R88W

0.55469712%

640

Mark S. Singer 160.0000

Total
Acres

50.00000000% 0.55469712%

Ernest J. Vollan, Life
Estate

40 Section 29-T142N-R87W

Michael P. Bauman

320

320.0000

Jeffrey Schutt

140.0000

160.0000 50.00000000%

21.87500000%

0.55469712%

50.00000000%

0.48535998%
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Storage Facility
Participation

Cynthia K. Nickel,
Remainderman

0.0000 0.00000000% 0.00000000%

41

Total
Acres

Section 30-T142N-R87W

Robert Schutt &
Alberta E. Schutt,
Trustees, or their
successors in trust, under
the Robert Schutt and
Alberta E. Schutt Living
Trust, dated December 7,
2015, and any
amendments thereto

637.96 Rory C. Flemmer &
Jennifer Flemmer,
husband & wife, as Joint
Tenants

60.0000

329.0000 51.57063139%

18.75000000%

1.14059596%

0.20801142%

Owner

Jeffrey Schutt 301.9600

Tract No.

47.33212114% 1.04685215%

Acres
Owned

Ernest J. Vollan, Life
Estate

The North Dakota State
Water Commission

100.0000

1.0000 0.15674964%

31.25000000%

0.00346686%

0.34668570%

Tract Participation

Church of St. Joseph –
Beulah Trustee, Inc., a
nonprofit corporation, as
trustee Church of St.
Joseph – Beulah Trustee,
Inc., a nonprofit
corporation, as trustee

6.0000

Land Description

0.94049784% 0.02080114%
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0.00000000%

Tract Participation

Cynthia K. Nickel,
Remainderman

0.0000

Land Description

0.00000000% 0.00000000%

Storage Facility
Participation

Duane Flemmer,
Remainderman

42

Rory C. Flemmer

0.0000

8.5080 1.32937500%

0.00000000%

0.02949602%

Section 25-T142N-R88W

0.00000000%

43 Section 26-T142N-R88W 640

640

Brendan B. Flemmer 435.9000

Total
Acres

68.10937500% 1.51120298%

Duane Flemmer & Lori
Flemmer, husband &
wife, as Joint Tenants

Linda Flemmer, Contract
for Deed Seller &
Remainderman

471.4920

Robb M. Moore &
Heidi K. Moore, husband
& wife, as Joint Tenants

0.0000

44.1000 6.89062500%

0.00000000%

0.15288839%

73.67062500%

0.00000000%

1.63459535%

Darwin Huber 54.8100

Owner

8.56406250% 0.19001843%

Dennis Flemmer, Contract
for Deed Seller &
Remainderman

Cody Scott Thiel

0.0000

105.1900

Tract No.

16.43593750%

0.00000000%

0.36467869%

0.00000000%

44 Section 27-T142N-R88W 640 Jerry D. Ballensky & Julie
Ballensky, husband &
wife, as Joint Tenants

297.6000

Acres
Owned

46.50000000% 1.03173665%

Elsie Opp, fka Elsie
Flemmer, Life Estate,
Contract for Deed Seller

Ernest J. Vollan, Life
Estate

0.0000

Brendan B. Flemmer

160.0000

22.4000 3.50000000%

25.00000000%

0.07765760%

0.00000000%

0.55469712%
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0.27734856%

Owner

Cody S. Thiel &
Megan B. Thiel, as Joint
Tenants

160.0000

Tract No.

25.00000000% 0.55469712%

46

Acres
Owned

Section 29-T142N-R88W

Cody S. Thiel, aka Cody
Scott Thiel & Megan B.
Thiel

640 Emil Vernon Lapp, Jr.,
aka Emil V. Lapp, Jr. &
Donna J. Lapp, husband
& wife, as Joint Tenants,
Life Estate

80.0000

480.0000 75.00000000%

12.50000000%

1.66409137%

0.27734856%

Tract Participation

Michael Lapp,
Remainderman

0.0000

Land Description

0.00000000% 0.00000000%

Storage Facility
Participation

Sheila Hildebrand &
Steven B. Hildebrand,
wife & husband, as Joint
Tenants

Cody S. Thiel, aka Cody
Scott Thiel & Megan B.
Thiel

160.0000

160.0000 25.00000000%

25.00000000%

0.55469712%

0.55469712%

47 Section 30-T142N-R88W 160 Clark D. Pochant &
Jayne D. Pochant,
husband & wife, as Joint
Tenants

45

73.0100

Total
Acres

45.63125000%

Section 28-T142N-R88W

0.25311523%

Cody S. Thiel

640 Cody S. Thiel, aka Cody
Scott Thiel & Megan B.
Thiel

80.0000

Chance Mastel

480.0000

5.0000 3.12500000%

75.00000000%

0.01733429%

12.50000000%

1.66409137%
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Thomas Welk, aka
Thomas C. Welk, Life
Estate

80.0000

120.0000 25.00000000%

50.00000000%

0.41602284%

0.27734856%

Tract Participation

Amy Dinius,
Remainderman

0.0000

Land Description

0.00000000% 0.00000000%

Storage Facility
Participation

Amy Dinius,
Remainderman

David Welk,
Remainderman

0.0000

0.0000 0.00000000%

0.00000000%

0.00000000%

0.00000000%

Dwight J. Frank &
Beverly A. Frank,
husband & wife, Joint
Tenants

200.0000

Total
Acres

41.66666667% 0.69337140%

Jessica Voegele

49 Section 33-T142N-R88W

David Welk,
Remainderman

640

1.9900

Paul A. Schock

0.0000

320.0000 50.00000000%

0.00000000%

1.10939425%

1.24375000%

0.00000000%

0.00689905%

Steven C. Goetz, aka
Steve Goetz, a single
person, Life Estate

48

160.0000

Owner

25.00000000%

Section 32-T142N-R88W

0.55469712%

480 Walter E. Frank

Shane J. Goetz and
Samantha J. Goetz,
Remaindermen

160.0000

0.0000

Tract No.

0.00000000%

33.33333333%

0.00000000%

0.55469712%

Ruby Emter, Life Estate 160.0000

Acres
Owned

25.00000000% 0.55469712%

Thomas Welk, aka
Thomas C. Welk, Life
Estate
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Darren D. Huber,
Remainderman

0.0000

0.0000 0.00000000%

0.00000000%

0.00000000%

0.00000000%

Tract Participation

Cody Scott Thiel

50

33.9500

Land Description

5.30468750%

Section 34-T142N-R88W

0.11769980%

640

Storage Facility
Participation

Michelle M. Braun

Brendan B. Flemmer

640.0000

320.0000 50.00000000%

100.00000000%

1.10939425%

2.21878849%

Delmer F. Voegele &
Cassandra R. Voegele,
husband & wife, as Joint
Tenants, Life Estate

51

160.0000

Total
Acres

25.00000000%

Section 35-T142N-R88W

0.55469712%

Leeta Olin,
Remainderman

640

52 Section 36-T142N-R88W

Darwin Huber & Susan E.
Huber, husband & wife,
as Joint Tenants, Life
Estate

640

0.0000

Ralph Kemmet

126.0500

300.0000 46.87500000%

19.69531250%

1.04005711%

0.00000000%

0.43699733%

0.00000000%

Duane Flemmer & Lori
Flemmer, husband &
wife, as Joint Tenants

160.0000

Owner

25.00000000% 0.55469712%

Daryl D. Huber,
Remainderman

Elsie Opp, fka Elsie
Flemmer, Life Estate,
Contract for Deed Seller

0.0000

0.0000

Tract No.

0.00000000%

0.00000000%

0.00000000%

0.00000000%

Duane Flemmer,
Remainderman

0.0000

Acres
Owned

0.00000000% 0.00000000%

Tammy Moore,
Remainderman
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LeeRoy J. Fischer 158.7100

Tract No.

100.00000000% 0.55022488%
54

Acres
Owned

Section 01-T141N-R88W

Dennis Flemmer, Contract
for Deed Seller &
Remainderman

159.81 Larry Flemmer, aka Larry
L. Flemmer

0.0000

159.8100 100.00000000%

0.00000000%

0.55403842%

0.00000000%

55

Tract Participation

Section 02-T141N-R88W 639.94 Corey M. Voegele &
Roxanne Voegele,
husband & wife, as Joint
Tenants

267.7400

Land Description

41.83829734% 0.92821630%

Storage Facility
Participation

Ralph Kemmet & Dena
Kemmet, as Joint Tenants

Delmer F. Voegele &
Cassandra R. Voegele,
husband & wife, as Joint
Tenants, Life Estate

20.0000

360.0400 56.26152452%

3.12500000%

1.24820720%

0.06933714%

Corey Voegele 0.0000

Total
Acres

0.00000000% 0.00000000%

Linda Flemmer, Contract
for Deed Seller &
Remainderman

Jeffrey Schutt, aka Jeffrey
J. Schutt

0.0000

Jack J. Kraft & Deborah
Kraft, as Joint Tenants

160.0000

12.1600 1.90017814%

25.00000000%

0.04215698%

0.00000000%

0.55469712%

56 Section 03-T141N-R88W 479.96

0.00000000%

Delmer F. Voegele &
Cassandra R. Voegele,
husband & wife, as Joint
Tenants, Life Estate

53

319.9600

Owner

66.66388866%

Section 31-T142N-R87W

1.10925557%

158.71
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Acres
Owned

Delmer F. Voegele &
Cassandra R. Voegele,
husband & wife, as Joint
Tenants, Life Estate

160.0000 33.33611134% 0.55469712%

Tract ParticipationLand Description
Storage Facility

Participation

Corey Voegele 0.0000 0.00000000% 0.00000000%

Total
Acres

Eric John Voegele,
Remainderman

0.0000 0.00000000% 0.00000000%

Owner

Total Acres: 28,844.57 28,844.57

Tract No.

Total Participation: 100.00000000%
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2.21878849%

4

9

19

0.97071997%

Section 10-T142N-R88W

Section 06-T142N-R87W

640

Section 32-T143N-R88W

2.21878849%

279.06

Acres

20

0.96746112%

Section 11-T142N-R88W

480

640 2.21878849%

10

21

1.66409137%

Section 12-T142N-R88W

Section 01-T142N-R88W

640 2.21878849%

320

22

1.10939425%

Section 07-T142N-R87W

2

637.12 2.20880394%

5

11

23

Tract Participation Factor

Section 08-T142N-R87W

Section 02-T142N-R88W

320

Section 33-T143N-R88W

1.10939425%

563.87

Section 28-T143N-R88W

24

1.95485667%

Section 17-T142N-R87W

640

320 1.10939425%

12

25

2.21878849%

Section 18-T142N-R87W

Section 03-T142N-R88W

637

480

2.20838792%

644.63

26

2.23484004%

Section 13-T142N-R88W 640 2.21878849%

6

13

27

1.66409137%

Section 14-T142N-R88W

Section 04-T142N-R88W

640

Section 34-T143N-R88W

2.21878849%

644.44

Tract No.

28

2.23418134%

Section 15-T142N-R88W

640

640 2.21878849%

14

29

2.21878849%

Section 16-T142N-R88W

Section 05-T142N-R88W

640

1

2.21878849%

644.07

30

2.23289860%

Section 17-T142N-R88W

3

640 2.21878849%

7

15

31 Section 18-T142N-R88W

Section 06-T142N-R88W

400

Section 35-T143N-R88W

1.38674281%

160.84

Section 29-T143N-R88W

32

0.55760928%

Section 19-T142N-R88W

480

320 1.10939425%

Section 27-T143N-R88W

16

33

1.66409137%

Section 20-T142N-R88W

Section 07-T142N-R88W

640

200

2.21878849%

320

34

1.10939425%

Section 21-T142N-R88W

Land Description

640 2.21878849%

8

17

35

0.69337140%

Section 22-T142N-R88W

Section 08-T142N-R88W

640

Section 05-T142N-R87W

2.21878849%

640

280

36

2.21878849%

Section 23-T142N-R88W

80

640 2.21878849%

18

37

0.27734856%

Section 24-T142N-R88W

Section 09-T142N-R88W

640

EXHIBIT C

Tract Participation Factors

Attached to and made part of the Storage Agreement
SCS #2BK Fischer Broom Creek – Secure Geological Storage

Mercer & Oliver Counties, North Dakota

2.21878849%

640
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2.20894262%

2.21878849%

48

40

Section 32-T142N-R88W 480

38

1.66409137%

43

Section 29-T142N-R87W

49

Section 26-T142N-R88W

Section 33-T142N-R88W 640

640

2.21878849%

320

2.21878849%

50 Section 34-T142N-R88W 640

1.10939425%

2.21878849%

44

39

51

Section 27-T142N-R88W

Section 35-T142N-R88W 640

640

2.21878849%

Section 19-T142N-R87W

2.21878849%

52

41

Section 36-T142N-R88W 640

Section 20-T142N-R87W

2.21878849%

45

Section 30-T142N-R87W

53

Section 28-T142N-R88W

Section 31-T142N-R87W 158.71

640

0.55022488%

637.96

2.21878849%

54

320

Section 01-T141N-R88W 159.81

2.21171610%

0.55403842%

46

637.16

55

Section 29-T142N-R88W

Section 02-T141N-R88W 639.94

640

2.21858048%

1.10939425%

2.21878849%

56

42

Section 03-T141N-R88W 479.96 1.66395270%

47

Section 25-T142N-R88W

Total:

Section 30-T142N-R88W

28,844.57

160

100.00000000%

640

0.55469712%



EXHIBIT D

Form of Pore Space Lease

Attached to and made part of the Storage Agreement
SCS #2BK Fischer Broom Creek – Secure Geological Storage

Mercer & Oliver Counties, North Dakota

PORE SPACE LEASE

THIS PORE SPACE LEASE (this “Lease”) is made effective as of the Effective Date (as
defined below) by and between ,
whose address is ,
(whether one or more, “Lessor”), and Summit Carbon Storage #2, LLC, a Delaware limited
liability company, whose address is 2321 N. Loop Dr., Ames, IA 50010 (whether one or more,
“Lessee”).  Lessor and Lessee may be individually referred to herein as a “Party” and collectively
as the “Parties”.

1. Leased Premises.  Lessor, for good and valuable consideration, the receipt and sufficiency of
which is hereby acknowledged, does hereby grant, demise, lease and let unto Lessee for Lessee’s
geologic storage operations and other purposes set forth herein, the lands described and
incorporated herein by reference in Exhibit A attached (the “Leased Premises”).

2.  Term.

(a) Initial and Primary Term.  This Lease shall commence on the date Lessee
executes this Lease (“Effective Date”) and continue for an initial term of twenty (20) years
(“Initial Term”) unless sooner terminated in accordance with the terms of this Lease.  As
consideration for the Initial Term, Lessee shall pay to Lessor TWENTY-FIVE and NO/100
DOLLARS ($25.00) per acre as a single one-time bonus payment, and an annual rental of Four
and No/100 Dollars ($4.00) per acre on or before January 1 of each year of the Initial Term.  The
annual rental shall increase by TWO percent (2.0%) commencing on January 1, 2026 and on
January 1 each year thereafter.  The first year’s rental has been paid in full, the receipt and
sufficiency of which is hereby acknowledged by Lessor.  Lessee may, at any time prior to the
expiration of the Initial Term, elect to extend the Initial Term for up to an additional twenty (20)
years by providing written notice to Lessor and payment of One Hundred and No/100 Dollars
($100.00) per acre (the Initial Term, together with all extensions shall be referred to herein as the
“Primary Term”).  For the avoidance of doubt, Lessor’s consent to any such extension will not be
required provided that the foregoing payment is tendered to Lessor prior to the expiration of the
Initial Term.  Lessee shall pay to Lessor the annual rentals when due throughout the Primary
Term; provided, however, Lessee shall not be liable to Lessor for annual rentals with respect to
any portion of the Leased Premises which are or become subject to Permit as set forth in Section
2(b), below.
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(b) Operational Term.  This Lease shall continue beyond the Primary Term for so
long as any portion of the Leased Premises or Lessee’s storage facilities located in, on or under
the Leased Premises (including without limitation, any Reservoirs) are subject to a permit issued
by the North Dakota Industrial Commission (the “Commission”) (a “Permit”) or under the
ownership or control of the State of North Dakota; provided, however, that all of Lessee’s
obligations under this Lease shall terminate upon issuance of a certificate of project completion
pursuant to Chapter 38-22 of the North Dakota Century Code (the “Operational Term”).  If the
Primary Term expires and no portion of the Leased Premises or Lessee’s storage facilities
located in, on or under the Leased Premises is subject to a Permit, this Lease shall terminate, and
Lessee shall execute a document evidencing termination of this Lease in recordable form and
shall record it in the official records of the county in which the Leased Premises is located.  As
consideration for the Operational Term, Lessee shall pay to Lessor the royalty set forth in Section
3, below.

3. Royalty.  Lessee shall pay to Lessor its proportionate share of FIFTY cents ($0.50) per metric
ton of carbon dioxide (CO2) injected into the reservoirs and subsurface pore spaces (as used
herein, such terms shall have the meanings set forth in Chapter 38-22 and Chapter 47-31 of the
North Dakota Century Code), stratum or strata underlying the Leased Premises (collectively,
“Reservoirs”), or reservoirs and subsurface pore spaces, stratum or strata unitized or
amalgamated therewith. The royalty shall increase TEN percent (10.0%) on January 1, 2026 and
an additional TEN percent (10.0%) every five years thereafter, as outlined on attached Exhibit B.
The quantity of CO2 so injected shall be measured by meters installed by Lessee. Lessor’s
“proportionate share” shall be determined on a net acre basis and the Parties hereby stipulate that
the acreage set forth in Section 1 shall be used to calculate Lessor’s proportionate share. The
quantity of carbon dioxide injected into the Reservoirs or any reservoirs or subsurface pore
spaces, stratum or strata unitized or amalgamated therewith shall be determined through the use
of metering equipment installed and operated by Lessee at the injection site.  All royalties due
hereunder for carbon dioxide injected into the Reservoirs or any reservoirs or subsurface pore
spaces, stratum or strata unitized or amalgamated therewith during any calendar month shall be
paid to Lessor annually on or before March 31st for the prior year’s injection volumes.  Lessor
and Lessee agree that this Lease shall continue as specified herein even in the absence of
injection operations and the payment of royalties.

4. Right to Pore Space/Storage of Carbon Dioxide.  Lessor grants to Lessee the exclusive right
to inject and store carbon dioxide (CO2) and other incidental gaseous substances into the
Reservoirs, together with the right to construct, replace, inspect, repair, monitor, maintain,
relocate, change the size of such surface or subsurface facilities on the Leased Premises that
Lessee determines necessary or desirable for Lessee’s storage operations, including, but not
limited to fences, pipelines, tanks, reservoirs, electric and communication lines, roadways,
underground facilities and equipment, surface facilities and equipment, buildings, structures and
other such facilities and appurtenances. Lessor shall not grant any other person the right to inject
or store CO2 or any other incidental substances.
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5.  Facility Right of Ways/Compensation.  Lessor grants Lessee the right of reasonable use of the
surface of the Leased Premises, including without limitation, the rights of ingress and egress
over the Leased Premises together with the right of way over, under and across the Leased
Premises and the right from time to time to construct, replace, inspect, repair, monitor, maintain,
relocate, change the size of such surface or subsurface facilities on the Leased Premises that
Lessee determines necessary or desirable for Lessee’s storage operations, including, but not
limited to fences, pipelines, tanks, reservoirs, electric and communication lines, roadways,
underground facilities and equipment, surface facilities and equipment, buildings, structures and
other such facilities and appurtenances, (each a “Facility” and collectively the “Facilities”);
provided, however, that (i) Lessee shall provide Lessor with notice of operations and an offer of
damage, disruption and loss of production payments, as each may be applicable, prior to the
installation of any such Facilities on the Leased Premises, and (ii) the agreed up terms, including
the amount of damage payments to be paid to Lessor, shall be memorialized in an agreement
separate from this Lease, such agreement to be consistent with the grant contained herein.
Lessee shall be entitled to proceed with the installation of the Facilities while the separate
agreement and amount of damage, disruption or loss is being agreed or determined.  Lessee shall
have the further right to fence the perimeter of any Facility on the Leased Premises and
sufficiently illuminate the site for the safety and security of operations.

6. Amalgamation. Lessee, in its sole discretion, shall have the right and power, at any time and
from time to time during the term of this Lease to pool, unitize, or amalgamate any reservoirs or
subsurface pore spaces, stratum or strata underlying the Leased Premises with any other lands or
interests into which such reservoirs or subsurface pore spaces extend and document such unit in
accordance with applicable law or agency order. Amalgamated units shall be of such shape and
dimensions as Lessee may elect and as are approved by the Commission.  Amalgamated areas
may include, but are not required to include, land upon which injection or extraction wells have
been completed or upon which the injection and/or withdrawal of carbon dioxide and/or related
gaseous substances has commenced prior to the effective date of amalgamation.  In exercising its
amalgamation rights under this Lease and if required by law, Lessee shall record or cause to be
recorded a copy of the Commission’s amalgamation order or other notice thereof in the county in
which the amalgamated unit is located.  Amalgamating in one or more instances shall, if
approved by the Commission, not exhaust the rights of Lessee to amalgamate Reservoirs or
portions of Reservoirs into other amalgamation areas, and Lessee shall have the recurring right to
revise any amalgamated area formed under this Lease by expansion or contraction or both.
Lessee may dissolve any amalgamated area at any time and document such dissolution by
recording an instrument in accordance with applicable law or agency order.  Lessee shall have
the right to negotiate, on behalf of and as agent for Lessor, any unit, amalgamation, storage or
operating agreements with respect to amalgamation of reservoir or pore space interests
underlying the Leased Premises or the operation of any amalgamated areas formed under such
agreements.  To the extent any of the terms of such agreements conflict with the terms of this
Lease, the terms of such agreements shall control, and the provisions of this Lease shall be
deemed modified to conform to the terms, conditions, and provisions of any such agreements
which are approved by the Commission.
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7. Lessee Obligations.  Lessee shall have no obligation, express or implied, to begin, prosecute
or continue storage operations in, upon or under the Leased Premises, or store and/or sell or use
all or any portion of the gaseous substances stored thereon.  The timing, nature, manner and
extent of Lessee’s operations, if any, under this Lease shall be at the sole discretion of Lessee.
All obligations of Lessee are expressed herein, and there shall be no covenants implied under
this Lease, it being agreed that all amounts paid hereunder constitute full and adequate
consideration for this Lease.

8. Ownership.  Lessee shall at all times be the owner of (i) the carbon dioxide and other gaseous
substances stored in the Reservoirs or any reservoirs or subsurface pore spaces, stratum or strata
unitized or amalgamated therewith, and (ii) all equipment, buildings, structures, facilities and
other property constructed or installed by Lessee on the Leased Premises.  Lessee shall have the
right, but not the obligation, at any time during this Lease to remove all or any portion of the
property or fixtures placed by Lessee on the Lease Premises.  Notwithstanding the foregoing,
title to the storage facility and to the stored carbon dioxide or other gaseous substances shall be
transferred to the State of North Dakota upon issuance of a certificate of project completion by
the Commission in accordance with Chapter 38-22 of the North Dakota Century Code.

9. Minerals, Oil and Gas.  This Lease is not intended to grant or convey, nor does it grant or
convey, any right to or obligation for Lessee to explore for or produce minerals, including oil and
gas, that may exist on or under the Leased Premises.

10. Surrender of Leased Premises.  Lessee shall have the right, but not the obligation, at any
time from time to time to execute and deliver to Lessor a surrender and/or release covering all or
any part of the Leased Premises for which the Reservoirs are not being utilized for storage as set
forth herein, and upon delivery of such surrender and/or release to Lessor this Lease shall
terminate as to such lands, and Lessee shall be released from all further obligations and duties as
to the lands so surrendered and/or released, including, without limitation, any obligation to make
payments provided for herein, except obligations accrued as of the date of the surrender and/or
release. Lessee shall be able to surrender the any and or all of the Leased Premises if not utilizing
the Reservoirs located thereunder.

11. Hold Harmless and Indemnification. The Lessee agrees to defend, indemnify, and hold
harmless Lessor from any claims by any person that are a direct result of the Lessee’s use of the
Leased Premises or Reservoirs.  Notwithstanding the foregoing, such indemnity/hold harmless
obligation excludes (i) any claim or cause of action, or alleged or threatened claim or cause of
action, damage, judgment, interest, penalty or other loss arising or resulting from the negligence
or intentional acts of Lessor or Lessor’s agents, invitees, or licensees; or third parties, and (ii)
any claim for exemplary, punitive, special or consequential damages claimed by Lessor.  Lessee
further accepts liability and indemnifies Lessor for reasonable costs, expenses and attorneys’ fees
incurred in establishing and litigating the indemnification coverage provided above.  The legal
defense provided by Lessee to the Lessor under this paragraph must be free of any conflicts of
interest even if this requires Lessee to retain separate legal counsel for Lessor.
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12. Hazardous Substances. Lessee shall have no liability for any regulated hazardous substances
located on the Leased Premises prior to the Effective Date or placed in, on or about the Leased
Premises by Lessor or any third-party on or after the Effective Date, and nothing in this Lease
shall be construed to impose upon Lessee any obligation for the removal of such regulated
hazardous substances.  As used herein, “hazardous substances” shall have the meaning set forth
in the Comprehensive Environmental Response Compensation and Liability Act (CERCLA) and
any amendments thereto, or any other local, state or federal statutes.

13. Termination. A material violation or default of any terms of this Lease by Lessee shall be
grounds for termination of the Lease.  Lessor shall give Lessee written notice of violation or
default and Lessee shall have sixty (60) days after receipt of said notice to substantially cure such
violations or defaults.  If Lessee fails to substantially cure such violations or defaults within the
60-day cure period, Lessor may terminate the Lease; provided that if it is not possible to cure
such violations or defaults within the 60-day cure period, Lessee shall have a reasonable longer
period of time to cure such violations or defaults provided it commences cure within the initial
60-day cure period and thereafter diligently pursues such cure.  Lessee may terminate the lease
with thirty (30) days written notice to Lessor.  Upon termination of this Lease, Lessee shall have
one hundred eighty (180) days to remove all facilities and property of Lessee located on the
Leased Premises. For the avoidance of doubt, Lessee shall not be required to remove any CO2 or
other incidental gaseous substances injected into the Reservoirs.

14. Taxes.  Lessee shall pay all taxes, if any, levied against its personal property or on its
improvements to the Leased Premises.  Lessor shall pay for all real estate taxes and other
assessments levied upon the Leased Premises.  Lessee shall have the right to pay all taxes,
assessments and other fees on behalf of Lessor and to deduct the amount so paid from other
payments due to Lessor hereunder.

15. Conduct of Operations.  In conducting its operations hereunder, Lessee shall use its best
efforts to comply with all applicable laws, rules and regulations and ordinances pertaining
thereto.  Lessee reserves and shall have the right to challenge and/or appeal any law, ruling,
regulation, order or other determination and to carry on its operations in accordance with
Lessee’s interpretation of the same, pending final determination.

16. Force Majeure.  Should Lessee be prevented from complying with any express or implied
covenant of this Lease or from utilizing the Lease Premises for underground storage purposes by
reason of scarcity of or an inability to obtain or to use equipment or material or failure or
breakdown of equipment, or by operation of force majeure, any federal or state law or any order,
rule or regulation of governmental authority, then while so prevented, Lessee's obligation to
comply with such covenant shall be suspended and the primary term of this Lease shall be
extended while and so long as Lessee is prevented by any such cause from utilizing the property
for underground storage purposes and the time while Lessee is so prevented shall not be counted
against Lessee, anything in this Lease to the contrary notwithstanding.
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17. Surface Damage Compensation.  The bonus and royalty amounts contemplated and paid to
Lessor hereunder is compensation for, among other things, damages sustained by Lessor for lost
land value, lost use of and access to Lessor’s land and lost value of improvements, if any and to
the extent applicable.  Subject to Lessee’s obligation to compensate Lessor for the installation of
any Facilities on the Leased Premises pursuant to Section 5 of this Agreement, Lessor agrees that
such compensation is just and adequate for any and all such damages and all other damages
which Lessor may sustain as a result of Lessee’s use of the property for its storage operations.

18. Warranty of Title and Quiet Enjoyment.  Lessor represents and warrants to Lessee that
Lessor is the owner of the surface of the Leased Premises and the pore space located thereunder.
Lessor hereby warrants and agrees to defend title to the Leased Premises and the pore space
located thereunder and Lessor hereby agrees that Lessee, at its option, shall have the right to
discharge any tax, mortgage, or other lien upon the Leased Premises, and in the event Lessee
does so, Lessee shall be subrogated to such lien with the right to enforce the same and apply
royalty payments or any other payments due to Lessor toward satisfying the same.

Lessor warrants that, except as disclosed to Lessee in writing, there are no liens, encumbrances,
leases, mortgages, deeds of trust, options, or other exceptions to Lessor’s fee title ownership of
the Leased Premises (collectively, "Liens") which are not recorded in the public records of the
County in which the Leased Premises is located. Lienholders (including tenants), whether or not
their Liens are recorded, shall be Lessor’s responsibility, and Lessor shall cooperate with Lessee
to obtain a non-disturbance agreement from each party that holds a Lien (recorded or
unrecorded) that might interfere with Lessee’s rights under this Lease. A non-disturbance
agreement is an agreement between Lessee and a lienholder which provides that the lienholder
shall not disturb Lessee’s possession or rights under the Lease or terminate this Lease so long as
Lessor is not entitled to terminate this Lease under the provisions hereof.

Lessor shall have the quiet use and enjoyment of the Leased Premises in accordance with the
terms of this Lease. Lessor’s activities and any grant of rights Lessor makes to any person or
entity, whether located on the Leased Premises or elsewhere, shall not, currently or
prospectively, materially interfere with activities permitted hereunder. If Lessor has any right to
select, determine, prohibit or control the location of sites for drilling, exploitation, production
and/or exploration of minerals, hydrocarbons, water, gravel, or any other similar resource in, to
or under the Lease Premises, then Lessor shall exercise such right so as to minimize interference
with any of the foregoing.

19. Environmental Incentives and Tax Credits.  Lessee shall be the owner of (i) any and all
credits, benefits, emissions reductions, offsets, and allowances, howsoever entitled, attributable
to Lessee’s geologic storage operations, including any avoided emissions and the reporting rights
related to these avoided emissions, such as 26 U.S.C. §45Q Tax Credits, and any other attributes
of Lessee’s ownership of the Facilities and Lessee’s geologic storage operations
(“Environmental Attributes”), and (ii) any and all credits, rebates, subsidies, payments or other
incentives that relate to the use of technology incorporated into Lessee’s geologic storage
operations, environmental benefits of such operations, or other similar programs available from
any regulated entity or any governmental authority (“Environmental Incentives”).  Lessee is
further entitled to the benefit of any
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and all (a) investment tax credits, (b) production tax credits, (c) credits under 26 U.S.C. §45Q
credits, and (d) similar tax credits or grants under federal, state or local law relating to Lessee’s
geologic storage operations (“Tax Credits”).  Lessor shall (i) cooperate with Lessee in obtaining,
securing and transferring all Environmental Attributes and Environmental Incentives and the
benefit of all Tax Credits, and (ii) shall allow Lessee to take any actions necessary to install
additional equipment on the Facilities to comply with all monitoring and reporting obligations,
and allow Lessee’s personnel to enter the premises and collect any data Lessee requires to satisfy
its obligations required in connection with obtaining Tax Credits and Environmental Attributes.
Lessor shall not be obligated to incur any out-of-pocket costs or expenses in connection with
such actions unless reimbursed by Lessee. If any Environmental Incentives are paid directly to
Lessor, Lessor shall immediately pay such amounts over to Lessee.

20. Assignment.  The rights of either Party hereto may be assigned in whole or part.  The
assigning party shall provide written notice of any assignment within sixty (60) days after such
assignment has become effective; provided, however, that an assigning party’s failure to deliver
written notice of assignment within such 60-day period shall not be deemed a breach of this
Lease unless such failure is willful and intentional. The Lessor’s consent shall not be required for
an assignment by the Lessee of this Lease, whether by way of a collateral assignment to its
financiers or otherwise.

21. Change of Ownership.  No change of ownership in the Leased Premises shall be binding on
the Lessee for purpose of making payments to Lessor hereunder until the date Lessor, or Lessor's
successors or assigns, furnishes Lessee the recorded original or a certified copy of the instrument
evidencing the change in ownership. The Lessor’s consent shall not be required for a change in
the direct or indirect control of the Lessee.

22. Notices.  All notices required to be given under this Lease shall be in writing and addressed
to the respective Party at the addresses set forth at the beginning of this Lease unless otherwise
directed by either Party.

23. No Waiver.  The failure of either Party to insist in any one or more instances upon strict
performance of any of the provisions of this Lease or to take advantage of any of its rights
hereunder shall not be construed as a waiver of any such provision or the relinquishment of any
such rights, but the same shall continue and remain in full force and effect.

24. Notice of Lease.  This Lease shall not be recorded in the real property records. Lessee shall
cause a memorandum of this Lease to be recorded in the real property records of the county in
which the Leased Premises are situated.

25. Confidentiality.  Lessor shall maintain in the strictest confidence, for the benefit of Lessee,
all information pertaining to the compensation paid under this Lease, any information regarding
Lessee and its business or operations on the Leased Premises or on any other lands, the capacity
and suitability of any Reservoir or reservoirs and subsurface pore spaces, stratum or strata
unitized or amalgamated therewith, and any other information that is deemed proprietary or that
Lessee requests or identifies to be held confidential, in each such case whether disclosed by
Lessee or discovered by Lessor.
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25.  [Reserved.]
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26. Counterparts.  This Lease may be executed in any number of counterparts, each of which,
when executed and delivered, shall be an original, but all of which shall collectively constitute
one and the same instrument.

27.  Severability.  If any provision of this Lease is found to be invalid, illegal or unenforceable in
any respect, such provision shall be deemed to be severed from this Agreement, and the validity,
legality and enforceability of the remaining provisions contained herein shall not in any way be
affected or impaired thereby.

28. Governing Law.  This Lease shall be governed by, construed and enforced in accordance
with the laws of the State of North Dakota and the Parties hereby submit to the jurisdiction of the
state or federal courts located in the State of North Dakota.

29. Further Assurances.  Each Party will execute and deliver all documents, provide all
information, and take or forbear from all actions as may be necessary or appropriate to achieve
the purposes of this Lease, including without limitation executing a memorandum of this Lease
and all documents required to obtain any necessary government approvals.

30. Entire Agreement.  This Lease constitutes the entire agreement between the Parties and
supersedes all prior negotiations, undertakings, notices, memoranda and agreement between the
Parties, whether oral or written, with respect to the subject matter hereof.  This Lease may only
be amended or modified by a written agreement duly executed by Lessor and Lessee.

31. Cooperation with Financiers. The Lessor hereby acknowledges and consents that Lessee
may grant a collateral assignment or leasehold mortgage of Lessee’s rights under this Lease to
Lessee’s debt financiers, it being understood that such collateral assignment or leasehold
mortgage would only encumber the leasehold interest created hereunder.

32.  Favored Nations.  If, at any time within the twelve (12) month period following the Effective
Date, Lessee enters into a pore space lease agreement with a third party landowner covering any
part of Lessee’s storage facility (“Third-Party Lease”), and if any of the payments specified in the
Third-Party Lease would have been more favorable to Lessor had Lessor executed a lease
agreement similar to the Third-Party Lease, then Lessor and Lessee will amend this Lease so that
it reflects compensation terms similar to the Third-Party Lease, and Lessee will pay to Lessor the
additional compensation, if any, that Lessor would have been paid had Lessor signed a lease
agreement similar to the Third-Party Lease.  For the purposes of this Section 32, “Lessee’s
storage facility” shall mean any storage facility (as such term in defined in ch. 38-22 of the North
Dakota Century Code) operated by Lessee within a ten (10) mile radius of the Leased Premises
which is subject to a permit is issued by the Commission pursuant to ch. 38-22 of the North
Dakota Century Code.

33. Electronic Signatures.  This Lease, and any amendments hereto, to the extent signed and
delivered by means of electronic transmission in portable document format (pdf) or by DocuSign
or similar electronic signature process, shall be treated in all manner and respects as an original
contract and shall be considered to have the same binding legal effect as if it were the original
signed version thereof delivered in person.

Summit Carbon Storage #2, LLCBK Fischer – Broom Creek D-8



34. Insurance.  Lessee shall obtain and maintain in force commercial general liability insurance
covering the Facilities and Lessee’s activities on the Leased Premises at all times during the term
of this Lease, with a minimum occurrence and aggregate limit of one million dollars
($1,000,000).  Such insurance coverage for the Facilities and Leased Premises may be provided
as part of a blanket policy that covers other Facilities or properties as well.  Any such policies
shall include Lessor as an additional insured. Lessee, or its insurer, shall provide thirty (30) days
prior written notice (except ten (10) days for nonpayment of premium) to Lessor of any
cancellation.  Lessee shall provide Lessor with copies of certificates of insurance evidencing this
coverage upon request by Lessor.  The policy shall be endorsed or include a provision waiving
insurer rights of subrogation against Lessor.

IN WITNESS WHEREOF, the Parties have executed this Lease effective for all purposes
as of the Effective Date.

LESSOR:

By:

Print:

By:

Print:

LESSEE: SUMMIT CARBON STORAGE #2, LLC

By:

Print:

Its:
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EXHIBIT A

Leased Premises
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EXHIBIT B

Royalty Escalation Provision

This Lease is subject to a Royalty Escalation. The royalty shall increase TEN percent (10.0%) on
January 1, 2026, and an additional TEN percent (10.0%) every five years thereafter.  For the
avoidance of doubt, the royalty to be paid is calculated below:

Date: Royalty Rate:
Beginning January 1, 2026 $0.550
Beginning January 1, 2031 $0.605
Beginning January 1, 2036 $0.666
Beginning January 1, 2041 $0.733
Beginning January 1, 2046 $0.806
Beginning January 1, 2051 $0.887
Beginning January 1, 2056 $0.976
Beginning January 1, 2061 $1.074
Beginning January 1, 2066 $1.181
Beginning January 1, 2071 $1.299
Beginning January 1, 2076 $1.429

SUMMIT CARBON STORAGE #2, LLC

Dated: ____________________ By:

Print:

Its:
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From: Danso, Bridget Y.
To: Forsberg, Sara L.
Subject: FW: Webform submission from: Contact > Content
Date: Wednesday, June 26, 2024 2:07:47 PM

From: Department of Mineral Resources, North Dakota <jgranger311@gmail.com> 
Sent: Sunday, June 23, 2024 9:24 PM
To: -Info-Oil & Gas Division <oilandgasinfo@nd.gov>
Subject: Webform submission from: Contact > Content

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Submitted on Sun, 06/23/2024 - 21:24

Submitted by: Anonymous

Submitted values are:

Your First Name
jean

Last Name
granger

Email Address
jgranger311@gmail.com

Phone Number
1-515-573-6052

Subject
I oppose the use of eminent domain

Comments
I find it unspeakable, reprehensible, unconstitutional and morally WRONG to force
eminent domain on unwilling landowners to seize their land to become a deadly toxic
dumpsite that will render that land untouchable/unusable for perpetuity when there
are better technologies NOW that will provide financial gain NOW. I don't see the
people of North Dakota sanctioning this. I don't see Mother Earth agreeing to do this
either. Shame on DMR, the Commission, PSC, Gov Bergum to allow this toxic stain
on N. D.'s people. jkg

Rec'd late - Not part 
of official record

mailto:bydanso@nd.gov
mailto:slforsberg@nd.gov
mailto:jgranger311@gmail.com
tel:1-515-573-6052


From: Danso, Bridget Y.
To: Forsberg, Sara L.
Subject: FW: opposition of use of eminent domain against unwilling landowners towards a CO2 burial site
Date: Thursday, June 20, 2024 3:17:17 PM

From: Department of Mineral Resources, North Dakota <jgranger311@gmail.com> 
Sent: Monday, June 17, 2024 9:40 PM
To: -Info-Oil & Gas Division <oilandgasinfo@nd.gov>
Subject: Webform submission from: Contact > Content

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Submitted on Mon, 06/17/2024 - 21:40

Your First Name
jean

Last Name
granger

Email Address
jgranger311@gmail.com

Phone Number
1-515-573-6052

Subject
opposition of use of eminent domain against unwilling landowners towards a CO2
burial site

Comments
America needs to wean off oil - coal - fossil fuels NOW not in 2050. This Summit
pipeline only kicks that can further down the road rather than deal with it now.
Eminent domain whether it be to facilitate the pipeline or the dump site is totally
WRONG. There are better technologies now. Do you personally want to live on or
near a dump site - or how about future generations? A lot of questions at this point
have NO answers. What you decide today will be your legacy - do you wish your
grandson to say you made a bad decision and now I have to live with the
consequences? Consider your decision as tho your life depended on it BECAUSE IT
DOES. YOU MUST DENY!!!!! jkg

Rec'd late - not 
part of official 

record

mailto:bydanso@nd.gov
mailto:slforsberg@nd.gov
mailto:jgranger311@gmail.com
tel:1-515-573-6052


From: Hughes, Bethany
To: Helms, Lynn D.; derrick@braatenlawfirm.com; Joshua A. Swanson
Cc: Garner, David P.; Forsberg, Sara L.; Knutson, Amy N.; Bender, Lawrence
Subject: Summit Carbon Solutions - NDIC Case Nos. 30869-30880
Date: Thursday, June 20, 2024 12:30:12 PM
Attachments: Summit Carbon Storage - Case Nos. 30869-30880 - Response to Motion to Compel-c.pdf

Summit Carbon Storage - Case Nos. 30869-30880 - COS - Response to Motion to Compel-c.pdf

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Good afternoon,
 
Please find the attached documents, listed below, for filing and service with respect to the
above-referenced case numbers.
 
1.  Response to Motion to Compel; and
2.  Certificate of Service.
 
Bethany Hughes
Legal Administrative Assistant/Paralegal
Fredrikson & Byron, P.A.
Please note our new address:
304 East Front Ave, Suite 400, Bismarck, ND 58504-5639
Direct: 701-221-8641  |  Main: 701.221.8700  |  Fax: 701-221-8750
**This is a transmission from the law firm of Fredrikson & Byron, P.A. and may contain information which is privileged,
confidential, and protected by the attorney-client or attorney work product privileges. If you are not the addressee, note that
any disclosure, copying, distribution, or use of the contents of this message is prohibited. If you have received this
transmission in error, please destroy it and notify us immediately at our telephone number (701) 221-8700. The name and
biographical data provided above are for informational purposes only and are not intended to be a signature or other indication
of an intent by the sender to authenticate the contents of this electronic message.**
 

mailto:BHughes@fredlaw.com
mailto:lhelms@nd.gov
mailto:derrick@braatenlawfirm.com
mailto:/o=ExchangeLabs/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=userb4f08dbb
mailto:dpgarner@nd.gov
mailto:slforsberg@nd.gov
mailto:anknutson@nd.gov
mailto:LBender@fredlaw.com
votel://+17012218700/



BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA


CASE NOS. 30869-30880
In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15,
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30,
31, 32, 33, 34, and 35, Township 141 North, Range
87 West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND


In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #1, LLC storage facility located
in Sections 31, 32, 33, and 34, Township 142
North, Range 87 West, Sections 1, 11, 12, 13, 14,
15, 22, 23, 24, 25, 26, 35, and 36, Township 141
North, Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8,
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.


In re application of Summit Carbon Storage# 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,
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11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20,
21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and
35, Township 141 North, Range 87 West, Sections
1, 2, 3, and 12, Township 140 North, Range 88
West and Sections 4, 5, 6, and 7, Township 140
North, Range 87 West, Mercer, Morton, and
Oliver Counties, ND, in the Broom Creek
Formation.


In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35,
and 36, Township 141 North, Range 88 West,
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17,
18,19,20,21,22,23,25,26,27,28,29,30,31,32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.


In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2,3, 4, 5, 6, 7,8, 9, 10,
11, 12,13,14,15, 16,17, 18, 19,20,21,22,23,24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7,8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND


In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
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nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #2, LLC storage facility located
in Sections 27, 28, 29, 32, 33, 34, and 35, Township
143 North, Range 88 West, Sections 1,2,3,4, 5, 6,
7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21,
22,23,24,25,26,27,28,29,30,32,33,34,35,and
36, Township 142 North, Range 88 West, Sections
5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township
142 North, Range 88 West, Sections 5, 6, 7, 8, 17,
18, 19, 20, 29, 30, 31, Township 142 North, Range
87 West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.


In re application of Summit Carbon Storage # 2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6,7,8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.


In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1,
2,3, 4, 5, 6, 7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, 35, and 36, Township 142 North, Range 88
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and
31, Township 142 North, Range 87 West, and
Sections 1, 2, and 3, Township 141 North, Range
88 West, Mercer and Oliver Counties, ND,
subject to the application of Summit Carbon
Storage #2, LLC for the geologic storage of
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carbon dioxide in the Broom Creek Formation,
and enact such special field rules as may be
necessary.


In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,
2, 11, 12, 13 14, and 24, Township 142 North,
Range 87 West, Sections 1, 2,3,4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1, 2, 3, 4, 5, 6, 7,8,9, 10, 11, 12,
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18,
19, and 20, Township 142 North, Range 85 West,
Oliver County, ND.


In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #3, LLC storage facility located
in Section 36, Township 143 North, Range 87
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34,
35, and 36, Township 143 North, Range 86 West,
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7,
8, 9,10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35,
Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.


In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the
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geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31 ,32,33, 34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.


In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31 ,32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2,3,4,5, 6, 7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.


RESPONSE TO MOTION TO COMPEL


[i! 1] Applicants Summit Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC,


and Summit Carbon Storage #3, LLC (collectively, "Summit Carbon Storage") submit this brief


in response to the motion to compel filed with the North Dakota Industrial Commission


("Commission") by the Landowner Intervenors.1 For the reasons explained below, the


Commission should deny the Landowner Intervenors' motion.


1 Landowner Intervenors are the Swenson Living Trust, Michael Bauman, Glenn and Lisa Gerving,
Michael and Bonnie Haupt, John Jochim, Kevin and Kimberly Kraft, Charmayne Liebelt, Kirk and
Linda Maize and Allen Maize, Paul and Christy Metz, JoLene M. Rust, and Gary and Cassie Smith.
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FACTS


[f 2] Summit Carbon Storage commenced this case to obtain a permit for the geologic


storage of carbon dioxide.2 Prior to May 31, 2024, Landowner Intervenors were not parties to this


case. Nevertheless, Landowner Intervenors improperly served Summit Carbon Storage with a


deposition notice on May 9, 2024. The notice did not name Summit Carbon Storage as the entity


to be deposed. Rather, the notice named "Summit Carbon Solutions"-an entirely different entity.


[3] On May 31, 2024, the Commission authorized Landowner Intervenors to intervene.


On the same day, Landowner Intervenors served Summit Carbon Storage with a second deposition


notice. This notice also named "Summit Carbon Solutions" as the entity to be deposed rather than


Summit Carbon Storage.


[ 4] On June 4, 2024, Intervenor Landowners served Summit Carbon Storage with three


more deposition notices. These notices named Summit Carbon Storage as the entity to be deposed.3


The notices also stated that the deposition would take place on June 6, 2024. Finally, the notices


instructed Summit Carbon Storage to designate one or more officers to testify on the following


topics:


I. Summit's applications and the information contained in and created or submitted in support
of the applications and conclusions drawn therefrom in NDIC Case Nos. 30869, 30870,
30871, 30872 (for "Summit Carbon Storage #1, LLC,"); 30873, 30874, 30875, 30876 (for
"Summit Carbon Storage #2,") and 30877, 30878, 30879, 30880 (for "Summit Carbon
Storage #3, LLC,") (all applications hereafter referred to collectively as "Summit's
applications").


2 According to the North Dakota Legislature, "[i]t is in the public interest to promote the geologic storage
ofcarbon dioxide." N.D.C.C. $ 38-08-01. Doing so (1) "will benefit the state and the global environment
by reducing greenhouse gas emissions," (2) "will help ensure the viability of the state's coal and power
industries, to the economic benefit of North Dakota and its citizens," and (3) "may allow for [carbon
dioxide's] ready availability if needed for commercial, industrial, or other uses, including enhanced
recovery of oil, gas, and other minerals." Id.


3 The first notice named Summit Carbon Storage #1, LLC. The second notice named Summit Carbon
Storage #2, LLC. The third notice named Summit Carbon Storage #3, LLC.
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a. Summit's applications include all documents submitted to the North Dakota Industrial
Commission including its Department of Mineral Resources and its Oil and Gas
Division (collectively "NDIC") as part of or in support of or in relation to Summit's
applications, and all correspondence between Summit and NDIC whether in writing
and whether electronic or physical, and whether written or oral. This topic and the
scope of Summit's applications as used herein includes all data files, spreadsheets,
databases, and models (including loading files necessary to make data files useable
with any model) and all of the information, data, documents, calculations, and non­
attorney work product that was created in support of Summit's applications or which
was necessary to create or is materially supportive of Summit's applications.


1. Without limiting the generality of the foregoing, this topic includes the following
models and associated data:


1. The data and interpretations and inputs for the geologic model created with
SLB's Petrel software (Schlumberger, 2020).


2. The data and inputs and model referred to in Section 3 .1 of the applications as
follows:


a. "The geologic model and properties served as inputs for numerical
simulations of CO2 injection using Computer Modelling Group Ltd.'s
(CMG's) GEM software (Computer Modelling Group Ltd., 2021).
Numerical simulations of CO2 injection were conducted to assess potential
CO2 injection rate, disposition of injected CO2, wellhead pressure (WHP),
bottomhole pressure (BHP), and pressure changes in the storage reservoir
throughout the expected injection time frame and postinjection period.
Results of the numerical simulations were then used to determine the
project's area of review (AOR) pursuant to North Dakota's geologic CO2
storage regulations."


3. United States Geological Survey's PHREEQC geochemical model and both the
data files and data inputs used to run this model and bases for using the chosen
inputs.


4. The data and load files and data decks for the SLB Petrel model that was run
for Summit's applications.


5. Computer Modelling Group Ltd.'s GEM model and both the data files and data
inputs used to run this model and bases for using the chosen inputs.


6. 3D numerical reservoir simulation model data decks, output files and graphing
files of the Storage Reservoir in original electronic format. Without limiting the
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foregoing, such files may commonly be stored in Schlumberger SEclipse
format, CMG (Canadian Modeling Group) Imex format, or other similar
format.


7. Input files, field and analytical data, and the model geochemical database (and
the sources of the foregoing) used to run any modelling or analysis of critical
threshold pressures or areal extent of review or impact and pressure buildup, or
which was used to do any kind of analysis related to EPA Method 1 or EPA
Method 2 or Analytical Solution for Leakage in Multilayered Aquifers
ASLMA, or any risk-based area-of-review analysis.


11. These models also include the conclusions drawn from the models and the data
inputs used, particularly as those conclusions were used to support Summit's
applications as referenced in these topics.


111. The identity of the person most familiar with the workflows described in Section
3.2.3 of Summit's application in NDIC Case No. 30869 and how it was performed
for purposes of Summit's applications and the identity of the person who wrote this
passage.


iv. The meaning and context and details of how the various processes and functions
described in Section 3.2.3 of Summit's applications and how they were actually
performed and the models and calculations used to support them.


b. The factual documentation and information that might support or that Summit will use
to support a finding "[t]hat the storage operator has obtained the consent of persons
who own at least sixty percent of the storage reservoir's pore space" as required by
N.D.C.C. § 38-22-08(5).


c. The factual documentation and information that might support or that Summit will use
to support any finding in this proceeding "[t]hat the proposed storage facility will not
adversely affect surface waters or formations containing fresh water" as is stated at
N.D.C.C. § 38-22-08(7).


d. The factual documentation and information that might support or that Summit will use
to support any finding in this proceeding that "[t]hat the storage facility will not
endanger human health nor unduly endanger the environment" as is stated at N.D.C.C.
§ 38-22-08(10).


e. The factual documentation and information that might support or that Summit will use
to support any finding in this proceeding "[t]hat the horizontal and vertical boundaries
of the storage reservoir are defined [and] include buffer areas to ensure that the storage
facility is operated safely and as contemplated" as is stated at N.D.C.C. § 38-22-08(12).
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f. The factual documentation and information related to or that might support or that
Summit will use to support any finding in this proceeding that "all nonconsenting pore
space owners are or will be equitably compensated" as that phrase is used in N.D.C.C.
$ 38-22-08(14) and any documentation, information, data sets, comparable sales,
comparable transactions, appraisals, market reports, financial reports, or other
documents related to or referencing compensation paid to nonconsenting pore space
owners.


1. This subtopic Lb. includes all amounts paid by Summit to any individual or entity
for use of or damages to pore space or property rights associated with or related to
its storage facility that is the subject of Summit's application and the Storage
Reservoir, and all agreements for such use or damages or payments.


11. This subtopic Lb. includes all reports and agreements in Summit's possession
indicating any amount of compensation paid for any kind of use of or damage to
pore space or property for CO2 sequestration. If Summit has in its possession any
agreement with any property owner for use of property or damage to property
arising from use of pore space or property for storage or sequestration of CO2 it is
included in this topic.


[i! 5] On June 5, 2024, counsel for Summit Carbon Storage sent counsel for Landowner


Intervenors a letter. The letter explained that Landowner Intervenors' deposition notices did not


comply with N.D.R.Civ.P. 30 and therefore Summit Carbon Storage would not be designating a


witness for the deposition that Landowner Intervenors noticed for June 6, 2024.


[,r 6] Counsel for Landowner Intervenors responded to this letter with an email. In his


email, counsel for Landowner Intervenors did not offer to confer about the deficiencies of his


clients' deposition notices. Instead, counsel for Landowner Intervenors simply stated that he


disagreed that the notices were deficient and he intended to move forward with the deposition


regardless ofwhether Summit Carbon Storage produced a witness.


[ii 7] On June 6, 2024, counsel for Landowner Intervenors held a deposition. Because


Summit Carbon Storage was never served with a valid notice of said deposition, Summit Carbon


Storage did not produce a witness for said deposition.


9







[ii 8] On June 10, 2024, Landowner Intervenors filed a motion to compel. In their motion,


they request the Commission to "enter an order compelling the depositions of the three Summit


entities" and to "allow procedural due process in this proceeding."


ARGUMENT


[ii 9] The argument section of this brief proceeds in three parts. Part I argues that the


Commission should deny Landowner Intervenors' motion to compel because the motion does not


comply with the requirements ofN.D.R.Civ.P. 37. Part II argues that the Commission should deny


the motion to compel because none of Landowner Intervenors' deposition notices complied with


N.D.R.Civ.P. 30. Part III explains why the Commission denying the motion to compel will not


violate Landowner Intervenors' due process rights.


I. Landowner Intervenors' motion to compel does not comply with the requirements of
N.D.R.Civ.P. 37.


[ii 1 O] This is an adjudicative proceeding. In such a proceeding, "discovery may be


obtained in accordance with the North Dakota Rules ofCivil Procedure." N.D.C.C. $ 28-32-33(1).


[ii 11] Rule 3 7 of the North Dakota Rules of Civil Procedure authorizes a party to file a


motion to compel. However, "[t]he motion must include a certification that the movant has in good


faith conferred or attempted to confer with the person or party failing to make discovery in an


effort to obtain it without court action." N.D.R.Civ.P. 37(a)(l). When interpreting this Rule, the


North Dakota Supreme Court has explained that "a facially valid motion to compel requires two


components, an actual certification document and performance." Meuchel v. Red Trail Energy,


LLC, 2024 ND 44, 24, 4 N.W.3d 203.


[ii 12] As explained below, Landowner Intervenors and their motion to compel did not


satisfy either of these requirements. The Commission should therefore deny their motion.
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A. Landowner Intervenors' motion did not contain an actual certification document.


[113] To be valid, Landowner Intervenors' motion to compel must include "an actual


certification document." Meuchel, 2024 ND 44, 24. Among other information, the certification


must include "the names of the parties who conferred or attempted to confer, the manner by which


they communicated, the dispute at issue, as well as the dates, times, and results oftheir discussions,


if any." Id. at 26.


[ 14] Landowner Intervenors' motion to compel clearly did not include a separate


certification document. And the motion itself cannot constitute the necessary certification


document. Nowhere in their motion do Landowner Intervenors "certify" that they attempted to


confer with Summit Carbon Storage in good faith. Because Landowners failed to include an actual


certification document with their motion to compel, the motion is invalid.


B. Landowner Intervenors did not confer or attempt to confer with Summit Carbon
Storage in good faith.


[ 15] In addition to submitting a document that certifies they conferred or attempted to


confer with Summit Carbon Storage in good faith, Landowner Intervenors must actually confer or


attempt to confer with Summit Carbon Storage in good faith. Meuchel, 2024 ND 44,f24.


[ 16] The North Dakota Supreme Court has explained that "[g]ood faith conferral or


attempts to confer generally require more than mere demand letters or emails." Id. at 27.


"Conferring requires a party actually communicate by phone or in person, or at least sincerely


attempt to do so." Id. "[A] a moving party must personally engage in two-way communication


with the nonresponding party to meaningfully discuss each contested discovery dispute in a


genuine effort to avoid judicial intervention." Id. at28.


[ 17] Landowner Intervenors and their counsel did not "actually communicate by phone


or in person" with Summit Carbon Storage and its counsel and they did not "personally engage in
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two-way communication with the nonresponding party to meaningfully discuss each contested


discovery dispute in a genuine effort to avoid [Commission] intervention." As set forth above,


counsel for Landowner Intervenors responded to this letter with an email indicating that he


disagreed that the notices were deficient and he intended to move forward with the deposition


regardless of whether Summit Carbon Storage produced a witness.


[ 18] Because Landowner Intervenors did not confer with Summit Carbon Storage in


good faith, the Commission should deny their motion to compel.


II. Landowner Intervenors' deposition notices did not comply with N.D.R.Civ.P. 30.


[f 19] The Commission should also deny Landowner Intervenors' motion to compel


because Landowner Intervenors still have not served Summit Carbon Storage with a deposition


notice that complies with N.D.R.Civ.P. 30. To date, Landowner Intervenors have served five


deposition notices. As explained below, not one of these notices complied with the requirements


ofN.D.R.Civ.P. 30.


A. May 9 Deposition Notice


[ 20] The deposition notice that Landowner Intervenors served on May 9, 2024, clearly


did not comply with N.D.R.Civ.P. 30. That Rule only allows parties to serve deposition notices.


See N.D.R.Civ.P. 30(a)(l) ("[A] party may, by oral questions, depose any person ... ") (emphasis


added); N.D.R.Civ.P. 30b)1) ("A party who wants to depose a person by oral questions must give


reasonable written notice to every other party.") (emphasis added). Landowner Intervenors were


not parties to this case when they served their deposition notice on May 9, 2024.


[f 21] In addition, Rule 30 requires deposition notices to name the person or entity that is


to be deposed. See N.D.R.Civ.P. 30(b)(l) ("The notice must state ... the deponent's name ... ")


(emphasis added); N.D.R.Civ.P. 30(b)(6) ("In its notice or subpoena, a party may name as the
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deponent [an] ... entity ... ") (emphasis added). The deposition notice that Landowner Intervenors


served on May 9, 2024, did not name Summit Carbon Storage as the entity to be deposed. Rather,


the notice named Summit Carbon Solutions. Landowner Intervenors cannot use a deposition notice


naming Summit Carbon Solutions as a basis for the Commission compelling Summit Carbon


Storage to sit for a deposition.


B. May 31 Deposition Notice


[ 22] The deposition notice that Landowner Intervenors served on May 31, 2024, also


did not comply with N.D.R.Civ.P. 30. Again, that Rule requires a deposition notice to name the


person or entity to be deposed. See N.D.R.Civ.P. 30(b)(l); N.D.R.Civ.P. 30(b)(6). Landowner


Intervenors' deposition notice did not name Summit Carbon Storage as the entity to be deposed.


Rather, the notice named Summit Carbon Solutions. Again, Landowner Intervenors cannot use a


deposition notice that names Summit Carbon Solutions as a basis for the Commission to compel


Summit Carbon Storage to attend a deposition.


C. June 4 Deposition Notices


[ 23] Finally, the deposition notices that Landowner Intervenors served on June 4, 2024,


also did not comply with N.D.R.Civ.P. 30. That Rule required Landowner Intervenors to give


Summit Carbon Storage "reasonable" notice of the deposition. Federal courts interpreting the


Federal Rules of Civil Procedure have determined that ten business days is not reasonable notice.


See, e.g., In re Sulfuric AcidAntitrust Litig., 231 F.R.D. 320,327 (N.D. Ill. 2005).


[ 24] Landowner Intervenors' deposition notices gave Summit Carbon Storage two days


to designate and prepare one or more officers to be deposed on numerous complicated and broad


deposition topics. If ten days' notice is not reasonable, then two days' notice is certainly not


reasonable.
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III. Due process does not entitle a party in an administrative proceeding to discovery.


[ 25] Landowner Intervenors assert that if the Commission does not compel Summit


Carbon Storage to sit for a deposition, their due process rights will be violated. See, e.g.,


Landowner Intervenors' Br. Supp. Mot. Compel 1 ("The Commission should ... grant Intervenor


Landowner's motion to compel and allow procedural due process in this proceeding ... "). At the


hearing on the applications of Summit Carbon Storage, one Landowner Intervenor threatened to


sue the Commission for violating his due process rights ifSummit Carbon Storage is not compelled


to sit for a deposition:


We've been highly prejudiced due to the lack of adherence to the
North Dakota Rules of Civil Procedure and the State's failure to
hold the applicants accountable to our requests. And honestly, Mr.
Braaten, they are simply setting themselves up to waste more
taxpayer money on a due-process lawsuit pending their decisions
made by the people in this room on these permits.


So, as I discussed earlier, the applicant has refused our depositions
and our discovery requests. We have had no information provided
from them for us to properly prepare for this hearing. While in bed
with Summit, the State has denied us as intervenors a fair hearing
and our rights of due process guaranteed in law.


Hr'g Recording at 2:53:48 to 2:54:48.4


[ 26] The Commission should ignore Landowner Intervenors' threats because their due­


process arguments are meritless. This is an administrative proceeding. "[T]here is no general


4 A recording of the hearing in this matter can be accessed through the following hyperlink:
https://www.youtube.com/watch?v=LYaGODKeAeO&t=5s
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constitutional right to discovery in administrative proceedings." Jacobson v. Blaise, 69 N.Y.S.3d


419,423 (App. Div. 2018).5


[i! 27] At any rate, even if due process somehow entitled Landowner Intervenors to


discovery, Landowner Intervenors have already, in effect, deposed Summit Carbon Storage.


Landowner Intervenors' counsel cross-examined Summit Carbon Storage's witnesses for


numerous hours, consuming most of the three day hearing on this matter. It is unclear what


information Landowner Intervenors believe they will obtain by questioning these witnesses at a


deposition that they did not already obtain by questioning them at length during the hearing.


CONCLUSION


[,r 28] For the foregoing reasons, the Commission should deny Landowner Intervenors'


motion to compel.


Dated this 20th day of June, 2024.


Lawrence ender
lbender@fredla om
FREDRIKSON & BYRON, P.A.
304 East Front Avenue, Suite 400
Bismarck, ND 58504
(701) 221-8700
Attorneysfor Summit Carbon Storage #1, LLC,
Summit Carbon Storage #2, LLC and Summit
Carbon Storage #3, LLC


#82795484vl


5 See also Mathis v. Christian Heating & Air Conditioning, Inc., 60 F. Supp. 3d 566,579 (E.D. Pa. 2014)
("[F]onnal, pre-hearing discovery is not generally required in administrative hearings to satisfy
procedural due process."); California Teachers Assn. wv. California Com. on Teacher Credentialing, 4
Cal. Rptr. 3d 369, 378 (Ct. App. 2003) ("Generally, there is no due process right to prehearing discovery
in administrative hearing cases."); N. L. R. B. v. Interboro Contractors, Inc., 432 F.2d 854, 857-58 (2d
Cir. 1970) ("It is well settled that parties to judicial or quasi-judicial proceedings are not entitled to pre­
trial discovery as a matter of constitutional right.").


15












BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA


CASE NOS. 30869-30880
In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15,
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30,
31, 32, 33, 34, and 35, Township 141 North, Range
87 West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND


In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #1, LLC storage facility located
in Sections 31, 32, 33, and 34, Township 142
North, Range 87 West, Sections 1, 11, 12, 13, 14,
15, 22, 23, 24, 25, 26, 35, and 36, Township 141
North, Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8,
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.


In re application of Summit Carbon Storage # 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,







11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20,
21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and
35, Township 141 North, Range 87 West, Sections
1, 2, 3, and 12, Township 140 North, Range 88
West and Sections 4, 5, 6, and 7, Township 140
North, Range 87 West, Mercer, Morton, and
Oliver Counties, ND, in the Broom Creek
Formation.


In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35,
and 36, Township 141 North, Range 88 West,
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.


In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2,3, 4, 5, 6, 7, 8, 9, 10,
11,12,13,14,15,16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1,2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND


In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
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nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #2, LLC storage facility located
in Sections 27, 28, 29, 32, 33, 34, and 35, Township
143 North, Range 88 West, Sections 1,2,3,4, 5, 6,
7,8,9,10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21,
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and
36, Township 142 North, Range 88 West, Sections
5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township
142 North, Range 88 West, Sections 5, 6, 7, 8, 17,
18, 19, 20, 29, 30, 31, Township 142 North, Range
87 West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.


In re application of Summit Carbon Storage # 2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.


In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1,
2,3,4,5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, 35, and 36, Township 142 North, Range 88
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and
31, Township 142 North, Range 87 West, and
Sections 1, 2, and 3, Township 141 North, Range
88 West, Mercer and Oliver Counties, ND,
subject to the application of Summit Carbon
Storage #2, LLC for the geologic storage of
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carbon dioxide in the Broom Creek Formation,
and enact such special field rules as may be
necessary.


In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,
2, 11, 12, 13 14, and 24, Township 142 North,
Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7,8, 9, 10,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1, 2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12,
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18,
19, and 20, Township 142 North, Range 85 West,
Oliver County, ND.


In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #3, LLC storage facility located
in Section 36, Township 143 North, Range 87
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34,
35, and 36, Township 143 North, Range 86 West,
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7,
8,9,10,11,12,13,14,15,16,17,18,19,20,21,22,
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35,
Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.


In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the
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geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31,32, 33, 34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.


In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31,32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2,3, 4, 5, 6, 7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.


CERTIFICATE OF SERVICE


[ii 1] I, the undersigned, hereby certify that a true and correct copy of the following


document:


1. Response to Motion to Compel.


was, on June 20, 2024, filed electronically with the North Dakota Industrial Commission and


served upon the following via electronic mail:


Lynn Helms
lhelms@nd.gov


David Gamer
dpgamer@nd.gov
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Sara Forsberg
slforsberg@nd.gov


Derrick Braaten
derrick@braatenlawfirm.com


Dated this 20th day of June, 2024.


#8285828lvl


Amy Knutson
anknutson@nd.gov


Joshua Swanson
j swanson@vogellaw.com


Lawrence end ( 03908)
lbender@fredlaw.com
FREDRIKSON & BYRON, P.A.
304 East Front Avenue, Suite 400
Bismarck, ND 58504
(701) 221-8700
Attorneysfor Summit Carbon Storage #1, LLC,
Summit Carbon Storage #2, LLC andSummit
Carbon Storage #3, LLC
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BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA

CASE NOS. 30869-30880
In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15,
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30,
31, 32, 33, 34, and 35, Township 141 North, Range
87 West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND

In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #1, LLC storage facility located
in Sections 31, 32, 33, and 34, Township 142
North, Range 87 West, Sections 1, 11, 12, 13, 14,
15, 22, 23, 24, 25, 26, 35, and 36, Township 141
North, Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8,
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.

In re application of Summit Carbon Storage# 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,
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11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20,
21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and
35, Township 141 North, Range 87 West, Sections
1, 2, 3, and 12, Township 140 North, Range 88
West and Sections 4, 5, 6, and 7, Township 140
North, Range 87 West, Mercer, Morton, and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35,
and 36, Township 141 North, Range 88 West,
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17,
18,19,20,21,22,23,25,26,27,28,29,30,31,32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.

In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2,3, 4, 5, 6, 7,8, 9, 10,
11, 12,13,14,15, 16,17, 18, 19,20,21,22,23,24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7,8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND

In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
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nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #2, LLC storage facility located
in Sections 27, 28, 29, 32, 33, 34, and 35, Township
143 North, Range 88 West, Sections 1,2,3,4, 5, 6,
7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21,
22,23,24,25,26,27,28,29,30,32,33,34,35,and
36, Township 142 North, Range 88 West, Sections
5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township
142 North, Range 88 West, Sections 5, 6, 7, 8, 17,
18, 19, 20, 29, 30, 31, Township 142 North, Range
87 West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.

In re application of Summit Carbon Storage # 2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6,7,8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1,
2,3, 4, 5, 6, 7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, 35, and 36, Township 142 North, Range 88
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and
31, Township 142 North, Range 87 West, and
Sections 1, 2, and 3, Township 141 North, Range
88 West, Mercer and Oliver Counties, ND,
subject to the application of Summit Carbon
Storage #2, LLC for the geologic storage of
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carbon dioxide in the Broom Creek Formation,
and enact such special field rules as may be
necessary.

In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,
2, 11, 12, 13 14, and 24, Township 142 North,
Range 87 West, Sections 1, 2,3,4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1, 2, 3, 4, 5, 6, 7,8,9, 10, 11, 12,
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18,
19, and 20, Township 142 North, Range 85 West,
Oliver County, ND.

In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #3, LLC storage facility located
in Section 36, Township 143 North, Range 87
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34,
35, and 36, Township 143 North, Range 86 West,
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7,
8, 9,10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35,
Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.

In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the
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geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31 ,32,33, 34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31 ,32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2,3,4,5, 6, 7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.

RESPONSE TO MOTION TO COMPEL

[i! 1] Applicants Summit Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC,

and Summit Carbon Storage #3, LLC (collectively, "Summit Carbon Storage") submit this brief

in response to the motion to compel filed with the North Dakota Industrial Commission

("Commission") by the Landowner Intervenors.1 For the reasons explained below, the

Commission should deny the Landowner Intervenors' motion.

1 Landowner Intervenors are the Swenson Living Trust, Michael Bauman, Glenn and Lisa Gerving,
Michael and Bonnie Haupt, John Jochim, Kevin and Kimberly Kraft, Charmayne Liebelt, Kirk and
Linda Maize and Allen Maize, Paul and Christy Metz, JoLene M. Rust, and Gary and Cassie Smith.
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FACTS

[f 2] Summit Carbon Storage commenced this case to obtain a permit for the geologic

storage of carbon dioxide.2 Prior to May 31, 2024, Landowner Intervenors were not parties to this

case. Nevertheless, Landowner Intervenors improperly served Summit Carbon Storage with a

deposition notice on May 9, 2024. The notice did not name Summit Carbon Storage as the entity

to be deposed. Rather, the notice named "Summit Carbon Solutions"-an entirely different entity.

[3] On May 31, 2024, the Commission authorized Landowner Intervenors to intervene.

On the same day, Landowner Intervenors served Summit Carbon Storage with a second deposition

notice. This notice also named "Summit Carbon Solutions" as the entity to be deposed rather than

Summit Carbon Storage.

[ 4] On June 4, 2024, Intervenor Landowners served Summit Carbon Storage with three

more deposition notices. These notices named Summit Carbon Storage as the entity to be deposed.3

The notices also stated that the deposition would take place on June 6, 2024. Finally, the notices

instructed Summit Carbon Storage to designate one or more officers to testify on the following

topics:

I. Summit's applications and the information contained in and created or submitted in support
of the applications and conclusions drawn therefrom in NDIC Case Nos. 30869, 30870,
30871, 30872 (for "Summit Carbon Storage #1, LLC,"); 30873, 30874, 30875, 30876 (for
"Summit Carbon Storage #2,") and 30877, 30878, 30879, 30880 (for "Summit Carbon
Storage #3, LLC,") (all applications hereafter referred to collectively as "Summit's
applications").

2 According to the North Dakota Legislature, "[i]t is in the public interest to promote the geologic storage
ofcarbon dioxide." N.D.C.C. $ 38-08-01. Doing so (1) "will benefit the state and the global environment
by reducing greenhouse gas emissions," (2) "will help ensure the viability of the state's coal and power
industries, to the economic benefit of North Dakota and its citizens," and (3) "may allow for [carbon
dioxide's] ready availability if needed for commercial, industrial, or other uses, including enhanced
recovery of oil, gas, and other minerals." Id.

3 The first notice named Summit Carbon Storage #1, LLC. The second notice named Summit Carbon
Storage #2, LLC. The third notice named Summit Carbon Storage #3, LLC.
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a. Summit's applications include all documents submitted to the North Dakota Industrial
Commission including its Department of Mineral Resources and its Oil and Gas
Division (collectively "NDIC") as part of or in support of or in relation to Summit's
applications, and all correspondence between Summit and NDIC whether in writing
and whether electronic or physical, and whether written or oral. This topic and the
scope of Summit's applications as used herein includes all data files, spreadsheets,
databases, and models (including loading files necessary to make data files useable
with any model) and all of the information, data, documents, calculations, and non-
attorney work product that was created in support of Summit's applications or which
was necessary to create or is materially supportive of Summit's applications.

1. Without limiting the generality of the foregoing, this topic includes the following
models and associated data:

1. The data and interpretations and inputs for the geologic model created with
SLB's Petrel software (Schlumberger, 2020).

2. The data and inputs and model referred to in Section 3 .1 of the applications as
follows:

a. "The geologic model and properties served as inputs for numerical
simulations of CO2 injection using Computer Modelling Group Ltd.'s
(CMG's) GEM software (Computer Modelling Group Ltd., 2021).
Numerical simulations of CO2 injection were conducted to assess potential
CO2 injection rate, disposition of injected CO2, wellhead pressure (WHP),
bottomhole pressure (BHP), and pressure changes in the storage reservoir
throughout the expected injection time frame and postinjection period.
Results of the numerical simulations were then used to determine the
project's area of review (AOR) pursuant to North Dakota's geologic CO2
storage regulations."

3. United States Geological Survey's PHREEQC geochemical model and both the
data files and data inputs used to run this model and bases for using the chosen
inputs.

4. The data and load files and data decks for the SLB Petrel model that was run
for Summit's applications.

5. Computer Modelling Group Ltd.'s GEM model and both the data files and data
inputs used to run this model and bases for using the chosen inputs.

6. 3D numerical reservoir simulation model data decks, output files and graphing
files of the Storage Reservoir in original electronic format. Without limiting the
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foregoing, such files may commonly be stored in Schlumberger SEclipse
format, CMG (Canadian Modeling Group) Imex format, or other similar
format.

7. Input files, field and analytical data, and the model geochemical database (and
the sources of the foregoing) used to run any modelling or analysis of critical
threshold pressures or areal extent of review or impact and pressure buildup, or
which was used to do any kind of analysis related to EPA Method 1 or EPA
Method 2 or Analytical Solution for Leakage in Multilayered Aquifers
ASLMA, or any risk-based area-of-review analysis.

11. These models also include the conclusions drawn from the models and the data
inputs used, particularly as those conclusions were used to support Summit's
applications as referenced in these topics.

111. The identity of the person most familiar with the workflows described in Section
3.2.3 of Summit's application in NDIC Case No. 30869 and how it was performed
for purposes of Summit's applications and the identity of the person who wrote this
passage.

iv. The meaning and context and details of how the various processes and functions
described in Section 3.2.3 of Summit's applications and how they were actually
performed and the models and calculations used to support them.

b. The factual documentation and information that might support or that Summit will use
to support a finding "[t]hat the storage operator has obtained the consent of persons
who own at least sixty percent of the storage reservoir's pore space" as required by
N.D.C.C. § 38-22-08(5).

c. The factual documentation and information that might support or that Summit will use
to support any finding in this proceeding "[t]hat the proposed storage facility will not
adversely affect surface waters or formations containing fresh water" as is stated at
N.D.C.C. § 38-22-08(7).

d. The factual documentation and information that might support or that Summit will use
to support any finding in this proceeding that "[t]hat the storage facility will not
endanger human health nor unduly endanger the environment" as is stated at N.D.C.C.
§ 38-22-08(10).

e. The factual documentation and information that might support or that Summit will use
to support any finding in this proceeding "[t]hat the horizontal and vertical boundaries
of the storage reservoir are defined [and] include buffer areas to ensure that the storage
facility is operated safely and as contemplated" as is stated at N.D.C.C. § 38-22-08(12).
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f. The factual documentation and information related to or that might support or that
Summit will use to support any finding in this proceeding that "all nonconsenting pore
space owners are or will be equitably compensated" as that phrase is used in N.D.C.C.
$ 38-22-08(14) and any documentation, information, data sets, comparable sales,
comparable transactions, appraisals, market reports, financial reports, or other
documents related to or referencing compensation paid to nonconsenting pore space
owners.

1. This subtopic Lb. includes all amounts paid by Summit to any individual or entity
for use of or damages to pore space or property rights associated with or related to
its storage facility that is the subject of Summit's application and the Storage
Reservoir, and all agreements for such use or damages or payments.

11. This subtopic Lb. includes all reports and agreements in Summit's possession
indicating any amount of compensation paid for any kind of use of or damage to
pore space or property for CO2 sequestration. If Summit has in its possession any
agreement with any property owner for use of property or damage to property
arising from use of pore space or property for storage or sequestration of CO2 it is
included in this topic.

[i! 5] On June 5, 2024, counsel for Summit Carbon Storage sent counsel for Landowner

Intervenors a letter. The letter explained that Landowner Intervenors' deposition notices did not

comply with N.D.R.Civ.P. 30 and therefore Summit Carbon Storage would not be designating a

witness for the deposition that Landowner Intervenors noticed for June 6, 2024.

[,r 6] Counsel for Landowner Intervenors responded to this letter with an email. In his

email, counsel for Landowner Intervenors did not offer to confer about the deficiencies of his

clients' deposition notices. Instead, counsel for Landowner Intervenors simply stated that he

disagreed that the notices were deficient and he intended to move forward with the deposition

regardless of whether Summit Carbon Storage produced a witness.

[ii 7] On June 6, 2024, counsel for Landowner Intervenors held a deposition. Because

Summit Carbon Storage was never served with a valid notice of said deposition, Summit Carbon

Storage did not produce a witness for said deposition.
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[ii 8] On June 10, 2024, Landowner Intervenors filed a motion to compel. In their motion,

they request the Commission to "enter an order compelling the depositions of the three Summit

entities" and to "allow procedural due process in this proceeding."

ARGUMENT

[ii 9] The argument section of this brief proceeds in three parts. Part I argues that the

Commission should deny Landowner Intervenors' motion to compel because the motion does not

comply with the requirements ofN.D.R.Civ.P. 37. Part II argues that the Commission should deny

the motion to compel because none of Landowner Intervenors' deposition notices complied with

N.D.R.Civ.P. 30. Part III explains why the Commission denying the motion to compel will not

violate Landowner Intervenors' due process rights.

I. Landowner Intervenors' motion to compel does not comply with the requirements of
N.D.R.Civ.P. 37.

[ii 1 O] This is an adjudicative proceeding. In such a proceeding, "discovery may be

obtained in accordance with the North Dakota Rules of Civil Procedure." N.D.C.C. $ 28-32-33(1).

[ii 11] Rule 3 7 of the North Dakota Rules of Civil Procedure authorizes a party to file a

motion to compel. However, "[t]he motion must include a certification that the movant has in good

faith conferred or attempted to confer with the person or party failing to make discovery in an

effort to obtain it without court action." N.D.R.Civ.P. 37(a)(l). When interpreting this Rule, the

North Dakota Supreme Court has explained that "a facially valid motion to compel requires two

components, an actual certification document and performance." Meuchel v. Red Trail Energy,

LLC, 2024 ND 44, 24, 4 N.W.3d 203.

[ii 12] As explained below, Landowner Intervenors and their motion to compel did not

satisfy either of these requirements. The Commission should therefore deny their motion.
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A. Landowner Intervenors' motion did not contain an actual certification document.

[113] To be valid, Landowner Intervenors' motion to compel must include "an actual

certification document." Meuchel, 2024 ND 44, 24. Among other information, the certification

must include "the names of the parties who conferred or attempted to confer, the manner by which

they communicated, the dispute at issue, as well as the dates, times, and results oftheir discussions,

if any." Id. at 26.

[ 14] Landowner Intervenors' motion to compel clearly did not include a separate

certification document. And the motion itself cannot constitute the necessary certification

document. Nowhere in their motion do Landowner Intervenors "certify" that they attempted to

confer with Summit Carbon Storage in good faith. Because Landowners failed to include an actual

certification document with their motion to compel, the motion is invalid.

B. Landowner Intervenors did not confer or attempt to confer with Summit Carbon
Storage in good faith.

[ 15] In addition to submitting a document that certifies they conferred or attempted to

confer with Summit Carbon Storage in good faith, Landowner Intervenors must actually confer or

attempt to confer with Summit Carbon Storage in good faith. Meuchel, 2024 ND 44,f24.

[ 16] The North Dakota Supreme Court has explained that "[g]ood faith conferral or

attempts to confer generally require more than mere demand letters or emails." Id. at 27.

"Conferring requires a party actually communicate by phone or in person, or at least sincerely

attempt to do so." Id. "[A] a moving party must personally engage in two-way communication

with the nonresponding party to meaningfully discuss each contested discovery dispute in a

genuine effort to avoid judicial intervention." Id. at28.

[ 17] Landowner Intervenors and their counsel did not "actually communicate by phone

or in person" with Summit Carbon Storage and its counsel and they did not "personally engage in
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two-way communication with the nonresponding party to meaningfully discuss each contested

discovery dispute in a genuine effort to avoid [Commission] intervention." As set forth above,

counsel for Landowner Intervenors responded to this letter with an email indicating that he

disagreed that the notices were deficient and he intended to move forward with the deposition

regardless of whether Summit Carbon Storage produced a witness.

[ 18] Because Landowner Intervenors did not confer with Summit Carbon Storage in

good faith, the Commission should deny their motion to compel.

II. Landowner Intervenors' deposition notices did not comply with N.D.R.Civ.P. 30.

[f 19] The Commission should also deny Landowner Intervenors' motion to compel

because Landowner Intervenors still have not served Summit Carbon Storage with a deposition

notice that complies with N.D.R.Civ.P. 30. To date, Landowner Intervenors have served five

deposition notices. As explained below, not one of these notices complied with the requirements

ofN.D.R.Civ.P. 30.

A. May 9 Deposition Notice

[ 20] The deposition notice that Landowner Intervenors served on May 9, 2024, clearly

did not comply with N.D.R.Civ.P. 30. That Rule only allows parties to serve deposition notices.

See N.D.R.Civ.P. 30(a)(l) ("[A] party may, by oral questions, depose any person ... ") (emphasis

added); N.D.R.Civ.P. 30b)1) ("A party who wants to depose a person by oral questions must give

reasonable written notice to every other party.") (emphasis added). Landowner Intervenors were

not parties to this case when they served their deposition notice on May 9, 2024.

[f 21] In addition, Rule 30 requires deposition notices to name the person or entity that is

to be deposed. See N.D.R.Civ.P. 30(b)(l) ("The notice must state ... the deponent's name ... ")

(emphasis added); N.D.R.Civ.P. 30(b)(6) ("In its notice or subpoena, a party may name as the
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deponent [an] ... entity ... ") (emphasis added). The deposition notice that Landowner Intervenors

served on May 9, 2024, did not name Summit Carbon Storage as the entity to be deposed. Rather,

the notice named Summit Carbon Solutions. Landowner Intervenors cannot use a deposition notice

naming Summit Carbon Solutions as a basis for the Commission compelling Summit Carbon

Storage to sit for a deposition.

B. May 31 Deposition Notice

[ 22] The deposition notice that Landowner Intervenors served on May 31, 2024, also

did not comply with N.D.R.Civ.P. 30. Again, that Rule requires a deposition notice to name the

person or entity to be deposed. See N.D.R.Civ.P. 30(b)(l); N.D.R.Civ.P. 30(b)(6). Landowner

Intervenors' deposition notice did not name Summit Carbon Storage as the entity to be deposed.

Rather, the notice named Summit Carbon Solutions. Again, Landowner Intervenors cannot use a

deposition notice that names Summit Carbon Solutions as a basis for the Commission to compel

Summit Carbon Storage to attend a deposition.

C. June 4 Deposition Notices

[ 23] Finally, the deposition notices that Landowner Intervenors served on June 4, 2024,

also did not comply with N.D.R.Civ.P. 30. That Rule required Landowner Intervenors to give

Summit Carbon Storage "reasonable" notice of the deposition. Federal courts interpreting the

Federal Rules of Civil Procedure have determined that ten business days is not reasonable notice.

See, e.g., In re Sulfuric AcidAntitrust Litig., 231 F.R.D. 320,327 (N.D. Ill. 2005).

[ 24] Landowner Intervenors' deposition notices gave Summit Carbon Storage two days

to designate and prepare one or more officers to be deposed on numerous complicated and broad

deposition topics. If ten days' notice is not reasonable, then two days' notice is certainly not

reasonable.
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III. Due process does not entitle a party in an administrative proceeding to discovery.

[ 25] Landowner Intervenors assert that if the Commission does not compel Summit

Carbon Storage to sit for a deposition, their due process rights will be violated. See, e.g.,

Landowner Intervenors' Br. Supp. Mot. Compel 1 ("The Commission should ... grant Intervenor

Landowner's motion to compel and allow procedural due process in this proceeding ... "). At the

hearing on the applications of Summit Carbon Storage, one Landowner Intervenor threatened to

sue the Commission for violating his due process rights ifSummit Carbon Storage is not compelled

to sit for a deposition:

We've been highly prejudiced due to the lack of adherence to the
North Dakota Rules of Civil Procedure and the State's failure to
hold the applicants accountable to our requests. And honestly, Mr.
Braaten, they are simply setting themselves up to waste more
taxpayer money on a due-process lawsuit pending their decisions
made by the people in this room on these permits.

So, as I discussed earlier, the applicant has refused our depositions
and our discovery requests. We have had no information provided
from them for us to properly prepare for this hearing. While in bed
with Summit, the State has denied us as intervenors a fair hearing
and our rights of due process guaranteed in law.

Hr'g Recording at 2:53:48 to 2:54:48.4

[ 26] The Commission should ignore Landowner Intervenors' threats because their due-

process arguments are meritless. This is an administrative proceeding. "[T]here is no general

4 A recording of the hearing in this matter can be accessed through the following hyperlink:
https://www.youtube.com/watch?v=LYaGODKeAeO&t=5s
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constitutional right to discovery in administrative proceedings." Jacobson v. Blaise, 69 N.Y.S.3d

419,423 (App. Div. 2018).5

[i! 27] At any rate, even if due process somehow entitled Landowner Intervenors to

discovery, Landowner Intervenors have already, in effect, deposed Summit Carbon Storage.

Landowner Intervenors' counsel cross-examined Summit Carbon Storage's witnesses for

numerous hours, consuming most of the three day hearing on this matter. It is unclear what

information Landowner Intervenors believe they will obtain by questioning these witnesses at a

deposition that they did not already obtain by questioning them at length during the hearing.

CONCLUSION

[,r 28] For the foregoing reasons, the Commission should deny Landowner Intervenors'

motion to compel.

Dated this 20th day of June, 2024.

Lawrence ender
lbender@fredla om
FREDRIKSON & BYRON, P.A.
304 East Front Avenue, Suite 400
Bismarck, ND 58504
(701) 221-8700
Attorneysfor Summit Carbon Storage #1, LLC,
Summit Carbon Storage #2, LLC and Summit
Carbon Storage #3, LLC

#82795484vl

5 See also Mathis v. Christian Heating & Air Conditioning, Inc., 60 F. Supp. 3d 566,579 (E.D. Pa. 2014)
("[F]onnal, pre-hearing discovery is not generally required in administrative hearings to satisfy
procedural due process."); California Teachers Assn. wv. California Com. on Teacher Credentialing, 4
Cal. Rptr. 3d 369, 378 (Ct. App. 2003) ("Generally, there is no due process right to prehearing discovery
in administrative hearing cases."); N. L. R. B. v. Interboro Contractors, Inc., 432 F.2d 854, 857-58 (2d
Cir. 1970) ("It is well settled that parties to judicial or quasi-judicial proceedings are not entitled to pre-
trial discovery as a matter of constitutional right.").
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BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA

CASE NOS. 30869-30880
In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15,
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30,
31, 32, 33, 34, and 35, Township 141 North, Range
87 West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND

In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #1, LLC storage facility located
in Sections 31, 32, 33, and 34, Township 142
North, Range 87 West, Sections 1, 11, 12, 13, 14,
15, 22, 23, 24, 25, 26, 35, and 36, Township 141
North, Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8,
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.

In re application of Summit Carbon Storage # 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,



11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20,
21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and
35, Township 141 North, Range 87 West, Sections
1, 2, 3, and 12, Township 140 North, Range 88
West and Sections 4, 5, 6, and 7, Township 140
North, Range 87 West, Mercer, Morton, and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35,
and 36, Township 141 North, Range 88 West,
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.

In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2,3, 4, 5, 6, 7, 8, 9, 10,
11,12,13,14,15,16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1,2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND

In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
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nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #2, LLC storage facility located
in Sections 27, 28, 29, 32, 33, 34, and 35, Township
143 North, Range 88 West, Sections 1,2,3,4, 5, 6,
7,8,9,10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21,
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and
36, Township 142 North, Range 88 West, Sections
5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township
142 North, Range 88 West, Sections 5, 6, 7, 8, 17,
18, 19, 20, 29, 30, 31, Township 142 North, Range
87 West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.

In re application of Summit Carbon Storage # 2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1,
2,3,4,5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, 35, and 36, Township 142 North, Range 88
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and
31, Township 142 North, Range 87 West, and
Sections 1, 2, and 3, Township 141 North, Range
88 West, Mercer and Oliver Counties, ND,
subject to the application of Summit Carbon
Storage #2, LLC for the geologic storage of
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carbon dioxide in the Broom Creek Formation,
and enact such special field rules as may be
necessary.

In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,
2, 11, 12, 13 14, and 24, Township 142 North,
Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7,8, 9, 10,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1, 2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12,
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18,
19, and 20, Township 142 North, Range 85 West,
Oliver County, ND.

In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #3, LLC storage facility located
in Section 36, Township 143 North, Range 87
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34,
35, and 36, Township 143 North, Range 86 West,
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7,
8,9,10,11,12,13,14,15,16,17,18,19,20,21,22,
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35,
Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.

In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the

4



geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31,32, 33, 34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31,32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2,3, 4, 5, 6, 7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.

CERTIFICATE OF SERVICE

[ii 1] I, the undersigned, hereby certify that a true and correct copy of the following

document:

1. Response to Motion to Compel.

was, on June 20, 2024, filed electronically with the North Dakota Industrial Commission and

served upon the following via electronic mail:

Lynn Helms
lhelms@nd.gov

David Gamer
dpgamer@nd.gov
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Sara Forsberg
slforsberg@nd.gov

Derrick Braaten
derrick@braatenlawfirm.com

Dated this 20th day of June, 2024.

#8285828lvl

Amy Knutson
anknutson@nd.gov

Joshua Swanson
j swanson@vogellaw.com

Lawrence end ( 03908)
lbender@fredlaw.com
FREDRIKSON & BYRON, P.A.
304 East Front Avenue, Suite 400
Bismarck, ND 58504
(701) 221-8700
Attorneysfor Summit Carbon Storage #1, LLC,
Summit Carbon Storage #2, LLC andSummit
Carbon Storage #3, LLC
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You don't often get email from bhughes@fredlaw.com. Learn why this is important

From: Suggs, Richard A.
To: Forsberg, Sara L.
Subject: FW: Case Nos. 30869-30880 - Supplemental Filings
Date: Wednesday, June 19, 2024 8:42:03 AM
Attachments: Summit - LTR to NDIC RE Supplemental Filings(82809329.1)-c.pdf

Summit - COS - NDIC Case Nos. 30869 to 30880 - Supplemental Filings-c.pdf

 
 
Richard Suggs
Geology & UIC Class VI Program Manager
Oil and Gas Division
701.328.8031 (o)
rasuggs@nd.gov
 
From: Hughes, Bethany <BHughes@fredlaw.com> 
Sent: Tuesday, June 18, 2024 2:36 PM
To: Suggs, Richard A. <rasuggs@nd.gov>; Madche, Tamara J. <tjmadche@nd.gov>
Cc: derrick@braatenlawfirm.com; Bender, Lawrence <LBender@fredlaw.com>
Subject: Case Nos. 30869-30880 - Supplemental Filings
 

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Good Afternoon,
 
Please see attached from Mr. Bender.
 
Thanks,
 
Bethany Hughes
Legal Administrative Assistant/Paralegal
Fredrikson & Byron, P.A.
Please note our new address:
304 East Front Ave, Suite 400, Bismarck, ND 58504-5639
Direct: 701-221-8641  |  Main: 701.221.8700  |  Fax: 701-221-8750
**This is a transmission from the law firm of Fredrikson & Byron, P.A. and may contain information which is privileged,
confidential, and protected by the attorney-client or attorney work product privileges. If you are not the addressee, note that
any disclosure, copying, distribution, or use of the contents of this message is prohibited. If you have received this
transmission in error, please destroy it and notify us immediately at our telephone number (701) 221-8700. The name and
biographical data provided above are for informational purposes only and are not intended to be a signature or other indication
of an intent by the sender to authenticate the contents of this electronic message.**
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VIA E-MAIL 


Mr. Richard Suggs 


Ms. Tamara Madche 


Department of Mineral Resources 


North Dakota Industrial Commission 


1016 E. Calgary Avenue 


Bismarck, ND 58503 


 


RE: Supplemental Filings 


Case Nos. 30869-30880 


 


Dear Rich and Tammy: 


 


 Attached hereto as Exhibit A, please find a list of the supplemental filings requested by 


Commission staff during the June 11, 12 and 13, 2024 hearing on the above-captioned cases.  


Please confirm that the items set forth on Exhibit A match your understanding of the supplemental 


information requested and not yet provided to the Commission.  The applicant intends to provide 


substantive responses to all requests not later than June 24, 2024. 


 


 Should you have any questions, please advise. 


 


      Sincerely, 


 


/s/ Lawrence Bender 


 


      LAWRENCE BENDER 


 


LB/tjg 
#82809329v1 


Enclosure(s) 







EXHIBIT A 


 


Location within 
Application 


Applicable SFP 
Application 


Supplemental Requested 


N/A SCS1; SCS2; SCS3 A listing of all environmental permits, construction approvals, or any other relevant permit 
received or applied for from the commission or any other federal, state, or local regulatory 
agency.  


Project Summary SCS1; SCS2; SCS3 Provide the location, including state, of the capture facilities associated with this project.  


Section 1.0 
Land Description 
Details 


SCS3 Revise unit legal descriptions for Tract 23 - Oliver County and Tract 56 - Morton County. 


Section 1.0 
Storage Agreement  
& Pore Space Lease 


SCS1; SCS2; SCS3  Revise the following sections of each Storage Agreement: 
Section 2.4 - Typographical error (Mechanical to Mathematical) 
Sections 3.3 - Amendment of Leases and Other Agreements (no change in terms to existing 
leases) 
Section 7.1 - Warranty and Indemnification (limit the warranty requirements consistent with 
discussion) 
Section 8.1 - Grant of Easement (easement terms are limited by no surface facilities clauses & 
and if a lease is in place, the lease shSCS1; SCS2; SCS3 be controlling document) 
Section 10.2 - Waiver of Rights to Partition (strike partition regarding sale or subdivision of 
land but keep the no attempts to sever pore space from surface) 
Section 15.1 - Term.  (correct typo - bold and underline "Term.") 
Section 16.2 - Joinder in Dual Capacity (revise language) 
 
Revise Pore Space Lease (EXHIBIT D to Storage Agreement) 
18. Warranty of Title and Quiet Enjoyment (revise consistent with 7.1 above) 
25. Confidentiality - Strike 
34. Insurance  - revise regarding subrogation rights 


Section 1.0 
Storage Agreement  


SCS3 Revise Storage Facility Agreement, Section 3.1.2, to incorporate provided Minnkota border 
agreement language. 







EXHIBIT A 


 


Location within 
Application 


Applicable SFP 
Application 


Supplemental Requested 


Section 3.0 SCS1; SCS2; SCS3 Provide an explanation on mercury injection capillary pressure data modifications, single 
sampling performance, and adjustment of the mercury fluid properties to the CO2 fluid 
properties. 


Section 3.0 
Appendix C 


SCS1; SCS2; SCS3 Provide an explanation on anhydrite precipitation vs dissolution as modeled in the Broom 
Creek for this permit, as compared to other Class VI permits. 


Section 5.0  SCS1; SCS2; SCS3 Identify the distance of the closest dwelling to each flowline and injection site. 


Section 5.0  SCS1 Identify the distance of the closest wind turbine to the NDL-327 flowline. 


Section 5.3.1 
Corrosion Prevention 


SCS1; SCS2; SCS3 Clarify whether Summit anticipates any cathodic protection boreholes to be drilled or will this 
system utilize anode beds entirely.  


Section 7.5.1 
Page 7-17 


SCS1; SCS2; SCS3 Revise "Assistance has been secured from local emergency…" to "assistance will be secured" 


Section 7.0  SCS1; SCS2; SCS3 Provide revised ERRP to DMR prior to injection 


Section 8.0  SCS1; SCS2; SCS3 Prior to commencement of injection operations, provide an updated Worker Safety Plan that 
includes a list of site specific training and the training itself for DMR inspection staff. 


Appendix C SCS1; SCS2; SCS3 Provide clarification on net change calculation of mineral precipitation vs. dissolution as seen 
in Figure C-13 and confirm if net change is positive or negative. 


Appendix C SCS1; SCS2; SCS3 Provide clarification on net change calculation of mineral precipitation vs. dissolution as seen 
in Figure C-22 and confirm if net change is positive or negative. 


 












 


 


BEFORE THE INDUSTRIAL COMMISSION 
OF THE STATE OF NORTH DAKOTA 


 
 CASE NOS. 30869–30880 
In re application of Summit Carbon Storage #1, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in Sections 
31, 32, 33, and 34, Township 142 North, Range 87 
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 88 
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 
31, 32, 33, 34, and 35, Township 141 North, Range 
87 West, Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, and 7, 
Township 140 North, Range 87 West, Mercer, 
Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage # 1, 
LLC to consider the amalgamation of the storage 
reservoir pore space, in which the Commission 
may require that the pore space owned by 
nonconsenting owners be included in the geologic 
storage, as required to operate the Summit 
Carbon Storage #1, LLC storage facility located 
in Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 14, 
15, 22, 23, 24, 25, 26, 35, and 36, Township 141 
North, Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township 
141 North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver 
Counties, ND, in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage # 1, 
LLC for an order of the Commission determining 
the amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, Sections 1, 
11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36, 







 


 2 


Township 141 North, Range 88 West, Sections 2, 
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 
21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 
35, Township 141 North, Range 87 West, Sections 
1, 2, 3, and 12, Township 140 North, Range 88 
West and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion to consider establishing the field and 
pool limits for lands located in Sections 31, 32, 33, 
and 34, Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, 
and 36, Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 
18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 
33, 34, and 35, Township 141 North, Range 87 
West, Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, and 7, 
Township 140 North, Range 87 West, Mercer, 
Morton, and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, LLC 
for the geologic storage of carbon dioxide in the 
Broom Creek Formation. 
 
In re application of Summit Carbon Storage #2, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in Sections 
27, 28, 29, 32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, Sections 5, 
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142 
North, Range 87 West, and Sections 1, 2, and 3, 
Township 141 North, Range 88 West, Mercer and 
Oliver Counties, ND 
 
In re application of Summit Carbon Storage # 2, 
LLC to consider the amalgamation of the storage 
reservoir pore space, in which the Commission 
may require that the pore space owned by 
nonconsenting owners be included in the geologic 
storage, as required to operate the Summit 
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Carbon Storage #2, LLC storage facility located 
in Sections 27, 28, 29, 32, 33, 34, and 35, Township 
143 North, Range 88 West, Sections 1, 2, 3, 4, 5, 6, 
7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, Sections 
5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 
142 North, Range 88 West, Sections 5, 6, 7, 8, 17, 
18, 19, 20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage # 2, 
LLC to consider the application of Summit 
Carbon Storage #2, LLC for an order of the 
Commission determining the amount of financial 
responsibility for the geologic storage of carbon 
dioxide from the Midwest Carbon Express 
Pipeline in the storage facility located in Sections 
27, 28, 29, 32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, Sections 5, 
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142 
North, Range 87 West, and Sections 1, 2, and 3, 
Township 141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for lands 
located in Sections 27, 28, 29, 32, 33, 34, and 35, 
Township 143 North, Range 88 West, Sections 1, 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 
34, 35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, Range 
88 West, Mercer and Oliver Counties, ND, 
subject to the application of Summit Carbon 
Storage #2, LLC for the geologic storage of 
carbon dioxide in the Broom Creek Formation, 
and enact such special field rules as may be 
necessary. 







 


 4 


 
In re application of Summit Carbon Storage #3, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in Section 
36, Township 143 North, Range 87 West, Sections 
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, Sections 19, 
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, Sections 1, 
2, 11, 12, 13 14, and 24, Township 142 North, 
Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 26, 
27, 28, 29, 30, 32, 33, 34, and 35, Township 142 
North, Range 86 West, and Sections 6, 7, 17, 18, 
19, and 20, Township 142 North, Range 85 West, 
Oliver County, ND. 
 
In re application of Summit Carbon Storage #3, 
LLC to consider the amalgamation of the storage 
reservoir space, in which the Commission may 
require that the pore space owned by 
nonconsenting owners be included in the geologic 
storage, as required to operate the Summit 
Carbon Storage #3, LLC storage facility located 
in Section 36, Township 143 North, Range 87 
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142 
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 142 
North, Range 85 West, Oliver County, ND, in the 
Broom Creek Formation. 
 
In re application of Summit Carbon Storage #3, 
LLC for an order of the Commission determining 
the amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 28, 29, 
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30, 31 , 32, 33, 34, 35, and 36, Township 143 North, 
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and 
24, Township 142 North, Range 87 West, Sections 
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, and 35, Township 142 North, Range 86 
West, and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for lands 
located in Section 36, Township 143 North, Range 
87 West, Sections 19, 20, 21, 28, 29, 30, 31 , 32, 33, 
34, 35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, Sections 1, 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 
34, and 35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, Township 142 
North, Range 85 West, Oliver county, ND, subject 
to the application of Summit Carbon Storage #3, 
LLC for the geologic storage of carbon dioxide in 
the Broom Creek Formation, and enact such 
special field rules as may be necessary. 
 


CERTIFICATE OF SERVICE 
 


[¶ 1] I, the undersigned, hereby certify that a true and correct copy of the following 


document: 


1. Letter to R. Suggs and T. Madche Regarding Supplemental Filings. 
 
was, on June 18, 2024, forwarded via electronic mail to the following: 


Derrick Braaten 
derrick@braatenlawfirm.com 
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Dated this 18th day of June, 2024. 


   
   
   
 By:  /s/ Lawrence Bender 
  Lawrence Bender (#03908) 


lbender@fredlaw.com 
FREDRIKSON & BYRON, P.A. 
304 East Front Avenue, Suite 400 
Bismarck, ND 58504 
(701) 221-8700 
Attorneys for Summit Carbon Storage #1, LLC, 
Summit Carbon Storage #2, LLC and Summit 
Carbon Storage #3, LLC 


#82813305v1 











 

 

 
June 18, 2024 

 
 
 
VIA E-MAIL 

Mr. Richard Suggs 
Ms. Tamara Madche 
Department of Mineral Resources 
North Dakota Industrial Commission 
1016 E. Calgary Avenue 
Bismarck, ND 58503 
 

RE: Supplemental Filings 
Case Nos. 30869-30880 

 
Dear Rich and Tammy: 
 
 Attached hereto as Exhibit A, please find a list of the supplemental filings requested by 
Commission staff during the June 11, 12 and 13, 2024 hearing on the above-captioned cases.  
Please confirm that the items set forth on Exhibit A match your understanding of the supplemental 
information requested and not yet provided to the Commission.  The applicant intends to provide 
substantive responses to all requests not later than June 24, 2024. 
 
 Should you have any questions, please advise. 
 
      Sincerely, 
 

/s/ Lawrence Bender 
 
      LAWRENCE BENDER 
 
LB/tjg 
#82809329v1 
Enclosure(s) 



EXHIBIT A 

 

Location within 
Application 

Applicable SFP 
Application 

Supplemental Requested 

N/A SCS1; SCS2; SCS3 A listing of all environmental permits, construction approvals, or any other relevant permit 
received or applied for from the commission or any other federal, state, or local regulatory 
agency.  

Project Summary SCS1; SCS2; SCS3 Provide the location, including state, of the capture facilities associated with this project.  

Section 1.0 
Land Description 
Details 

SCS3 Revise unit legal descriptions for Tract 23 - Oliver County and Tract 56 - Morton County. 

Section 1.0 
Storage Agreement  
& Pore Space Lease 

SCS1; SCS2; SCS3  Revise the following sections of each Storage Agreement: 
Section 2.4 - Typographical error (Mechanical to Mathematical) 
Sections 3.3 - Amendment of Leases and Other Agreements (no change in terms to existing 
leases) 
Section 7.1 - Warranty and Indemnification (limit the warranty requirements consistent with 
discussion) 
Section 8.1 - Grant of Easement (easement terms are limited by no surface facilities clauses & 
and if a lease is in place, the lease shSCS1; SCS2; SCS3 be controlling document) 
Section 10.2 - Waiver of Rights to Partition (strike partition regarding sale or subdivision of 
land but keep the no attempts to sever pore space from surface) 
Section 15.1 - Term.  (correct typo - bold and underline "Term.") 
Section 16.2 - Joinder in Dual Capacity (revise language) 
 
Revise Pore Space Lease (EXHIBIT D to Storage Agreement) 
18. Warranty of Title and Quiet Enjoyment (revise consistent with 7.1 above) 
25. Confidentiality - Strike 
34. Insurance  - revise regarding subrogation rights 

Section 1.0 
Storage Agreement  

SCS3 Revise Storage Facility Agreement, Section 3.1.2, to incorporate provided Minnkota border 
agreement language. 



EXHIBIT A 

 

Location within 
Application 

Applicable SFP 
Application 

Supplemental Requested 

Section 3.0 SCS1; SCS2; SCS3 Provide an explanation on mercury injection capillary pressure data modifications, single 
sampling performance, and adjustment of the mercury fluid properties to the CO2 fluid 
properties. 

Section 3.0 
Appendix C 

SCS1; SCS2; SCS3 Provide an explanation on anhydrite precipitation vs dissolution as modeled in the Broom 
Creek for this permit, as compared to other Class VI permits. 

Section 5.0  SCS1; SCS2; SCS3 Identify the distance of the closest dwelling to each flowline and injection site. 

Section 5.0  SCS1 Identify the distance of the closest wind turbine to the NDL-327 flowline. 

Section 5.3.1 
Corrosion Prevention 

SCS1; SCS2; SCS3 Clarify whether Summit anticipates any cathodic protection boreholes to be drilled or will this 
system utilize anode beds entirely.  

Section 7.5.1 
Page 7-17 

SCS1; SCS2; SCS3 Revise "Assistance has been secured from local emergency…" to "assistance will be secured" 

Section 7.0  SCS1; SCS2; SCS3 Provide revised ERRP to DMR prior to injection 

Section 8.0  SCS1; SCS2; SCS3 Prior to commencement of injection operations, provide an updated Worker Safety Plan that 
includes a list of site specific training and the training itself for DMR inspection staff. 

Appendix C SCS1; SCS2; SCS3 Provide clarification on net change calculation of mineral precipitation vs. dissolution as seen 
in Figure C-13 and confirm if net change is positive or negative. 

Appendix C SCS1; SCS2; SCS3 Provide clarification on net change calculation of mineral precipitation vs. dissolution as seen 
in Figure C-22 and confirm if net change is positive or negative. 

 



 

 

BEFORE THE INDUSTRIAL COMMISSION 
OF THE STATE OF NORTH DAKOTA 

 
 CASE NOS. 30869–30880 
In re application of Summit Carbon Storage #1, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in Sections 
31, 32, 33, and 34, Township 142 North, Range 87 
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 88 
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 
31, 32, 33, 34, and 35, Township 141 North, Range 
87 West, Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, and 7, 
Township 140 North, Range 87 West, Mercer, 
Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage # 1, 
LLC to consider the amalgamation of the storage 
reservoir pore space, in which the Commission 
may require that the pore space owned by 
nonconsenting owners be included in the geologic 
storage, as required to operate the Summit 
Carbon Storage #1, LLC storage facility located 
in Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 14, 
15, 22, 23, 24, 25, 26, 35, and 36, Township 141 
North, Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township 
141 North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver 
Counties, ND, in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage # 1, 
LLC for an order of the Commission determining 
the amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, Sections 1, 
11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36, 
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Township 141 North, Range 88 West, Sections 2, 
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 
21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 
35, Township 141 North, Range 87 West, Sections 
1, 2, 3, and 12, Township 140 North, Range 88 
West and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion to consider establishing the field and 
pool limits for lands located in Sections 31, 32, 33, 
and 34, Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, 
and 36, Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 
18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 
33, 34, and 35, Township 141 North, Range 87 
West, Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, and 7, 
Township 140 North, Range 87 West, Mercer, 
Morton, and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, LLC 
for the geologic storage of carbon dioxide in the 
Broom Creek Formation. 
 
In re application of Summit Carbon Storage #2, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in Sections 
27, 28, 29, 32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, Sections 5, 
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142 
North, Range 87 West, and Sections 1, 2, and 3, 
Township 141 North, Range 88 West, Mercer and 
Oliver Counties, ND 
 
In re application of Summit Carbon Storage # 2, 
LLC to consider the amalgamation of the storage 
reservoir pore space, in which the Commission 
may require that the pore space owned by 
nonconsenting owners be included in the geologic 
storage, as required to operate the Summit 
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Carbon Storage #2, LLC storage facility located 
in Sections 27, 28, 29, 32, 33, 34, and 35, Township 
143 North, Range 88 West, Sections 1, 2, 3, 4, 5, 6, 
7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, Sections 
5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 
142 North, Range 88 West, Sections 5, 6, 7, 8, 17, 
18, 19, 20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage # 2, 
LLC to consider the application of Summit 
Carbon Storage #2, LLC for an order of the 
Commission determining the amount of financial 
responsibility for the geologic storage of carbon 
dioxide from the Midwest Carbon Express 
Pipeline in the storage facility located in Sections 
27, 28, 29, 32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, Sections 5, 
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142 
North, Range 87 West, and Sections 1, 2, and 3, 
Township 141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for lands 
located in Sections 27, 28, 29, 32, 33, 34, and 35, 
Township 143 North, Range 88 West, Sections 1, 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 
34, 35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, Range 
88 West, Mercer and Oliver Counties, ND, 
subject to the application of Summit Carbon 
Storage #2, LLC for the geologic storage of 
carbon dioxide in the Broom Creek Formation, 
and enact such special field rules as may be 
necessary. 
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In re application of Summit Carbon Storage #3, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in Section 
36, Township 143 North, Range 87 West, Sections 
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, Sections 19, 
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, Sections 1, 
2, 11, 12, 13 14, and 24, Township 142 North, 
Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 26, 
27, 28, 29, 30, 32, 33, 34, and 35, Township 142 
North, Range 86 West, and Sections 6, 7, 17, 18, 
19, and 20, Township 142 North, Range 85 West, 
Oliver County, ND. 
 
In re application of Summit Carbon Storage #3, 
LLC to consider the amalgamation of the storage 
reservoir space, in which the Commission may 
require that the pore space owned by 
nonconsenting owners be included in the geologic 
storage, as required to operate the Summit 
Carbon Storage #3, LLC storage facility located 
in Section 36, Township 143 North, Range 87 
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142 
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 142 
North, Range 85 West, Oliver County, ND, in the 
Broom Creek Formation. 
 
In re application of Summit Carbon Storage #3, 
LLC for an order of the Commission determining 
the amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 28, 29, 
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30, 31 , 32, 33, 34, 35, and 36, Township 143 North, 
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and 
24, Township 142 North, Range 87 West, Sections 
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, and 35, Township 142 North, Range 86 
West, and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for lands 
located in Section 36, Township 143 North, Range 
87 West, Sections 19, 20, 21, 28, 29, 30, 31 , 32, 33, 
34, 35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, Sections 1, 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 
34, and 35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, Township 142 
North, Range 85 West, Oliver county, ND, subject 
to the application of Summit Carbon Storage #3, 
LLC for the geologic storage of carbon dioxide in 
the Broom Creek Formation, and enact such 
special field rules as may be necessary. 
 

CERTIFICATE OF SERVICE 
 

[¶ 1] I, the undersigned, hereby certify that a true and correct copy of the following 

document: 

1. Letter to R. Suggs and T. Madche Regarding Supplemental Filings. 
 
was, on June 18, 2024, forwarded via electronic mail to the following: 

Derrick Braaten 
derrick@braatenlawfirm.com 
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Dated this 18th day of June, 2024. 

   
   
   
 By:  /s/ Lawrence Bender 
  Lawrence Bender (#03908) 

lbender@fredlaw.com 
FREDRIKSON & BYRON, P.A. 
304 East Front Avenue, Suite 400 
Bismarck, ND 58504 
(701) 221-8700 
Attorneys for Summit Carbon Storage #1, LLC, 
Summit Carbon Storage #2, LLC and Summit 
Carbon Storage #3, LLC 

#82813305v1 



From: Desirae Zaste
To: -Info-Oil & Gas Division; Forsberg, Sara L.; Bender, Lawrence; TThrone@thronelaw.com; Gludt, Tyler; Helms,

Lynn D.; Garner, David P.; Knutson, Amy N.; Joshua A. Swanson
Cc: Derrick Braaten; Hughes, Bethany; Etter, Mary
Subject: Summit Carbon Storage (Case Nos. 30869-30880)
Date: Monday, June 17, 2024 3:33:32 PM
Attachments: Exhibit List.pdf

240617 Declaration of Service.pdf

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Good afternoon,
 
Attached for filing and service are copies of the following documents:
 

Intervenors Landowners’ Exhibit List; and
Declaration of Service.

 
Desirae Zaste│ Certified Paralegal

 

Braaten Law Firm
109 N. 4th Street, Suite 100

Bismarck, ND  58501
Phone:  701-221-2911

Fax:  701-221-5842
www.braatenlawfirm.com

 

 
PRIVILEGED COMMUNICATION
This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic
Communications Privacy Act, 18 U.S.C. Sections 2510-2521.  This e-mail is confidential and may contain information
that is privileged, attorney work product or exempt from disclosure under applicable law.  Recipients should not file
copies of this e-mail with publicly accessible records.  If you have received this message in error, please immediately
notify the sender by return e-mail and delete this e-mail message from your computer. Thank you for your
cooperation.
 

mailto:desirae@braatenlawfirm.com
mailto:oilandgasinfo@nd.gov
mailto:slforsberg@nd.gov
mailto:LBender@fredlaw.com
mailto:TThrone@thronelaw.com
mailto:tgludt@fredlaw.com
mailto:lhelms@nd.gov
mailto:lhelms@nd.gov
mailto:dpgarner@nd.gov
mailto:anknutson@nd.gov
mailto:/o=ExchangeLabs/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=userb4f08dbb
mailto:derrick@braatenlawfirm.com
mailto:BHughes@fredlaw.com
mailto:MEtter@fredlaw.com
https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.braatenlawfirm.com%2F&data=05%7C02%7Cslforsberg%40nd.gov%7C1d75526ec1764637702b08dc8f0ca6c0%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638542532113171098%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=ShbUvo4IyEvLXiBCs3WfOcQCQn39NK7n8%2Fq5YhU7yoY%3D&reserved=0
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NORTH DAKOTA INDUSTRIAL COMMISSION 


OIL AND GAS DIVISION 


 


In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 


Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 


 
DECLARATION OF SERVICE 


 


 
[¶1] I hereby certify that true and correct copies of the following documents: 
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• Intervenors Landowners’ Exhibit List; and 


• Declaration of Service. 


were, on the 17th day of June, 2024 sent via electronic mail to the following: 


 
North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 
Thomas Throne 
Attorney at Law 
tthrone@thronelaw.com 
 
Joshua Swanson 
Attorney for Intervenor Minnkota 
jswanson@vogellaw.com 
 


I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 


and correct. 


Signed on this 17th day of June, 2024 at Bismarck, North Dakota. 


       __________________________________ 
       Desirae Zaste 
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NORTH DAKOTA INDUSTRIAL COMMISSION 

OIL AND GAS DIVISION 

 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 

 
DECLARATION OF SERVICE 

 

 
[¶1] I hereby certify that true and correct copies of the following documents: 
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• Intervenors Landowners’ Exhibit List; and 

• Declaration of Service. 

were, on the 17th day of June, 2024 sent via electronic mail to the following: 

 
North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 
Thomas Throne 
Attorney at Law 
tthrone@thronelaw.com 
 
Joshua Swanson 
Attorney for Intervenor Minnkota 
jswanson@vogellaw.com 
 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 

and correct. 

Signed on this 17th day of June, 2024 at Bismarck, North Dakota. 

       __________________________________ 
       Desirae Zaste 
        



























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































 





































































































































































































Hand-delivered to 
Commission on 6/11/24









































































































From: L R
To: Forsberg, Sara L.
Subject: objection comments Summit Carbon Storage
Date: Monday, June 10, 2024 5:28:20 PM

You don't often get email from lritzert@hotmail.com. Learn why this is important

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Ms. Forsberg,

Carbon capture and sequestration is and underregulated industry that needs greater
consideration for people, community, and resources protection and safety before pipelines of
this nature can even be considered. 

CO2 pipelines are less than 1% of the 3.4 million miles of regulatory pipelines in the U.S.
Predominantly, they have been used to transport natural underground CO2 to oil fields for oil
fracking, or enhanced oil recovery (EOR) across sparsely-populated areas. CO2 pipelines in
first-in-kind concentrations right up on people is a disaster waiting to happen with the
inadequate regulations.

25 years ago today, June 10, 1999, three boys were killed in a horrific gas pipeline explosion
in Bellingham, Washington because pipelines were under-regulated. 

Watch here:
https://www.youtube.com/watch?v=kJaeQ5ziX4s

The intentions of these pipelines has not been clear. First, it was climate change mitigation.
Then, it was a savior for corn and the ethanol industry, After that, it was sustained aviation
fuel. It has been rumored from the start and supporting evidence exist for oil fracking. In any
case, monetary profits are being put ahead of people.

https://www.desmog.com/2024/06/10/carbon-capture-will-extend-oil-production-by-84-years-
industry-study-finds/?
fbclid=IwZXh0bgNhZW0CMTEAAR1DzV_iMLqC6ggit0mNyF2R10T-
35hvVU0Dna_vNOj3UphCkdorr9fZXtw_aem_ZmFrZWR1bW15MTZieXRlcw

The June 10, 1999 Olympic
Pipeline Tragedy
On June 10, 1999, the Olympic pipeline ruptured
and spilled nearly 250,000 gallons of gasoline
into Whatcom Creek which ignited and killed two
boys and a young man in Bellingham, WA. To
learn more about the tragedy and Bellingham’s
response, visit the link below.

www.youtube.com

mailto:lritzert@hotmail.com
mailto:slforsberg@nd.gov
https://aka.ms/LearnAboutSenderIdentification
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.youtube.com%2Fwatch%3Fv%3DkJaeQ5ziX4s&data=05%7C02%7Cslforsberg%40nd.gov%7C062c756c250a44fcb2a608dc899c9cf3%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638536552994107268%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=j58PoKNAveYOloizh%2FwGsWcJKctW4%2BgcVoO5Wrc%2FFJc%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.desmog.com%2F2024%2F06%2F10%2Fcarbon-capture-will-extend-oil-production-by-84-years-industry-study-finds%2F%3Ffbclid%3DIwZXh0bgNhZW0CMTEAAR1DzV_iMLqC6ggit0mNyF2R10T-35hvVU0Dna_vNOj3UphCkdorr9fZXtw_aem_ZmFrZWR1bW15MTZieXRlcw&data=05%7C02%7Cslforsberg%40nd.gov%7C062c756c250a44fcb2a608dc899c9cf3%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638536552994138013%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=UxzsmxQKABhQ9OZWfTO4WahRvVRKMLYHe71PHxv4iVs%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.desmog.com%2F2024%2F06%2F10%2Fcarbon-capture-will-extend-oil-production-by-84-years-industry-study-finds%2F%3Ffbclid%3DIwZXh0bgNhZW0CMTEAAR1DzV_iMLqC6ggit0mNyF2R10T-35hvVU0Dna_vNOj3UphCkdorr9fZXtw_aem_ZmFrZWR1bW15MTZieXRlcw&data=05%7C02%7Cslforsberg%40nd.gov%7C062c756c250a44fcb2a608dc899c9cf3%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638536552994138013%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=UxzsmxQKABhQ9OZWfTO4WahRvVRKMLYHe71PHxv4iVs%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.desmog.com%2F2024%2F06%2F10%2Fcarbon-capture-will-extend-oil-production-by-84-years-industry-study-finds%2F%3Ffbclid%3DIwZXh0bgNhZW0CMTEAAR1DzV_iMLqC6ggit0mNyF2R10T-35hvVU0Dna_vNOj3UphCkdorr9fZXtw_aem_ZmFrZWR1bW15MTZieXRlcw&data=05%7C02%7Cslforsberg%40nd.gov%7C062c756c250a44fcb2a608dc899c9cf3%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638536552994138013%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=UxzsmxQKABhQ9OZWfTO4WahRvVRKMLYHe71PHxv4iVs%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.desmog.com%2F2024%2F06%2F10%2Fcarbon-capture-will-extend-oil-production-by-84-years-industry-study-finds%2F%3Ffbclid%3DIwZXh0bgNhZW0CMTEAAR1DzV_iMLqC6ggit0mNyF2R10T-35hvVU0Dna_vNOj3UphCkdorr9fZXtw_aem_ZmFrZWR1bW15MTZieXRlcw&data=05%7C02%7Cslforsberg%40nd.gov%7C062c756c250a44fcb2a608dc899c9cf3%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638536552994138013%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=UxzsmxQKABhQ9OZWfTO4WahRvVRKMLYHe71PHxv4iVs%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.youtube.com%2Fwatch%3Fv%3DkJaeQ5ziX4s&data=05%7C02%7Cslforsberg%40nd.gov%7C062c756c250a44fcb2a608dc899c9cf3%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638536552994129800%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=z9Xd2%2FRtrnqRggn5u4%2BYa9Q8B8an90FE53PXA0OxuiA%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.youtube.com%2Fwatch%3Fv%3DkJaeQ5ziX4s&data=05%7C02%7Cslforsberg%40nd.gov%7C062c756c250a44fcb2a608dc899c9cf3%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638536552994129800%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=z9Xd2%2FRtrnqRggn5u4%2BYa9Q8B8an90FE53PXA0OxuiA%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.youtube.com%2Fwatch%3Fv%3DkJaeQ5ziX4s&data=05%7C02%7Cslforsberg%40nd.gov%7C062c756c250a44fcb2a608dc899c9cf3%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638536552994119724%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=DzRWilvFDfouHjVRvnePWFyJPes8INUIBQ6hnhdX7qM%3D&reserved=0


It's okay to serve the people and say no.

Thank you,
Lisa Ritzert

Carbon Capture Will Extend Oil
Production by 84 Years, Industry
Study Finds
The study focuses on a Canadian oil field that
should have shut down in 2016 but could now
keep producing oil until 2100.

www.desmog.com

https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.desmog.com%2F2024%2F06%2F10%2Fcarbon-capture-will-extend-oil-production-by-84-years-industry-study-finds%2F%3Ffbclid%3DIwZXh0bgNhZW0CMTEAAR1DzV_iMLqC6ggit0mNyF2R10T-35hvVU0Dna_vNOj3UphCkdorr9fZXtw_aem_ZmFrZWR1bW15MTZieXRlcw&data=05%7C02%7Cslforsberg%40nd.gov%7C062c756c250a44fcb2a608dc899c9cf3%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638536552994152369%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=z3MgLRY1TszLKfn0nnSvrhemVPvByEKGM5A8c9WU2ao%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.desmog.com%2F2024%2F06%2F10%2Fcarbon-capture-will-extend-oil-production-by-84-years-industry-study-finds%2F%3Ffbclid%3DIwZXh0bgNhZW0CMTEAAR1DzV_iMLqC6ggit0mNyF2R10T-35hvVU0Dna_vNOj3UphCkdorr9fZXtw_aem_ZmFrZWR1bW15MTZieXRlcw&data=05%7C02%7Cslforsberg%40nd.gov%7C062c756c250a44fcb2a608dc899c9cf3%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638536552994152369%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=z3MgLRY1TszLKfn0nnSvrhemVPvByEKGM5A8c9WU2ao%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.desmog.com%2F2024%2F06%2F10%2Fcarbon-capture-will-extend-oil-production-by-84-years-industry-study-finds%2F%3Ffbclid%3DIwZXh0bgNhZW0CMTEAAR1DzV_iMLqC6ggit0mNyF2R10T-35hvVU0Dna_vNOj3UphCkdorr9fZXtw_aem_ZmFrZWR1bW15MTZieXRlcw&data=05%7C02%7Cslforsberg%40nd.gov%7C062c756c250a44fcb2a608dc899c9cf3%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638536552994152369%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=z3MgLRY1TszLKfn0nnSvrhemVPvByEKGM5A8c9WU2ao%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.desmog.com%2F2024%2F06%2F10%2Fcarbon-capture-will-extend-oil-production-by-84-years-industry-study-finds%2F%3Ffbclid%3DIwZXh0bgNhZW0CMTEAAR1DzV_iMLqC6ggit0mNyF2R10T-35hvVU0Dna_vNOj3UphCkdorr9fZXtw_aem_ZmFrZWR1bW15MTZieXRlcw&data=05%7C02%7Cslforsberg%40nd.gov%7C062c756c250a44fcb2a608dc899c9cf3%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638536552994145273%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=QjeO65n2Wlg6ElBaoiYzoIKsYPbK%2FsOoqi%2FcjteWyJY%3D&reserved=0


From: Kathy Carter
To: Forsberg, Sara L.
Subject: Summit Carbon Storage Cases 30869, 30873, 30877
Date: Monday, June 10, 2024 5:01:08 PM

You don't often get email from willford21@myomnitel.com. Learn why this is important

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

 
Regarding the injection wells for CO2 storage:
 
Can ANYONE be really certain that this dangerous product will STAY where Summit claims it
will stay?   Summit, after all, has never built a highly pressurized, highly hazardous pipeline, 
much less had any experience with injection wells. 
 
Can anyone know that the CO2 will not travel via multiple strata,  reaching and contaminating
underground water sources?  Those same sources so very critical to the survival and
economics of the North Dakota citizens? 
 
Are the citizens of North Dakota FULLY informed of what may lie beneath them?  Of what will
be traveling beneath them?  Of what could contaminate the water for them, for their families,
for their livestock, for their crops?    When CO2 mixes with water,  it creates carbonic acid.   If
wells and water sources are contaminated, it might not be known for years, when it will be far
too late to correct. 
 
You’ve seen letters & emails & comments with statistics and documentation,  but I am writing
from the heart.   I may be in Iowa,  but I have friends in North Dakota that don’t want this
beneath their feet.   
 
To be completely fair, it should not be the ND Governor, AG, and Ag commissioner who make
this decision.    Governor in particular has made no secret of his stance on CO2 pipelines;  he
can hardly be expected to be unbiased.  
 
Say NO to these injection wells.   The CO2 projects are being proposed for one reason only : 
money.    To harvest taxpayer dollars as well as oil fracking income.   It is greed, plain &
simple.  
 
Kathy Carter
Rockford Iowa
515-297-2801

mailto:willford21@myomnitel.com
mailto:slforsberg@nd.gov
https://aka.ms/LearnAboutSenderIdentification


You don't often get email from mr.a.alexis.varvel@gmail.com. Learn why this is important

From: Forsberg, Sara L.
To: Alexis Varvel
Subject: RE: Real Time Simulations
Date: Monday, June 10, 2024 3:51:00 PM

Good afternoon:
 
On behalf of the Hearing Examiner:
 
Oral testimony is allowed.  We do not allow physical demonstrations at the hearings; due to
their visual nature they cannot be put into the record and there is also a safety concern. 
Pictures or video would be allowed since they can be preserved as a physical record.
 
Please let me know if you have any further questions/concerns.
 
Thank you,

Sara Forsberg
 
From: Alexis Varvel <mr.a.alexis.varvel@gmail.com> 
Sent: Monday, June 10, 2024 10:57 AM
To: Forsberg, Sara L. <slforsberg@nd.gov>
Subject: Real Time Simulations
 

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Good morning,

 
I would like to know whether the Industrial Commission will permit the presentation of exhibits for oral testimony during the upcoming
hearing on the carbon dioxide storage facility. In particular, I would like to know whether you will be permitting simulations involving the
real time interactions of a latex gas containment simulator with a crack simulator to illustrate sudden decompression events.

 
Thank you.

 
Sincerely,

 
 
Andrew Alexis Varvel
2630 Commons Avenue
Bismarck, ND 58503
mr.a.alexis.varvel@gmail.com

mailto:mr.a.alexis.varvel@gmail.com
https://aka.ms/LearnAboutSenderIdentification
mailto:slforsberg@nd.gov
mailto:mr.a.alexis.varvel@gmail.com
mailto:mr.a.alexis.varvel@gmail.com


From: Desirae Zaste
To: -Info-Oil & Gas Division; Forsberg, Sara L.; Bender, Lawrence; TThrone@thronelaw.com; Helms, Lynn D.;
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Good afternoon,
 
Below is a link containing the following documents for filing and service:
 

Motion to Compel;
Brief in Support of Motion to Compel;
Declaration of Derrick Braaten in Support of Motion to Compel;
Exhibit 1 - Landowners Notice of 30(b)(6) Deposition of Summit Carbon
Solutions;
Exhibit 2 - Intervenor Landowners’ Amended Notice of 30(b)(6) Deposition
of Summit Carbon Solutions;
Exhibit 3 - Letter from Lawrence Bender regarding the Amended Notice of
Deposition dated June 4, 2024;
Exhibit 4 - Intervenor Landowners’ Second Amended Notice of 30(b)(6)
Deposition of Summit Carbon Storage #1, LLC;
Exhibit 5 - Intervenor Landowners’ Second Amended Notice of 30(b)(6)
Deposition of Summit Carbon Storage #2, LLC;
Exhibit 6 - Intervenor Landowners’ Second Amended Notice of 30(b)(6)
Deposition of Summit Carbon Storage #3, LLC;
Exhibit 7 - Letter from Lawrence Bender dated June 5, 2024;
Exhibit 8 - Email response on June 5, 2024 to Mr. Bender’s email
response;
Exhibit 9 - Letter dated May 2, 2024 asking to confer regarding a 30(b)(6)
deposition;
Exhibit 10 - Email correspondence dated May 9, 2024;
Exhibit 11 - Native Outlook Email regarding Exhibit 8;
Exhibit 12 - Transcript of Proceedings regarding the nonappearance
deposition of Summit Carbon Storage #1, LLC, Summit Carbon Storage
#2, LLC, and Summit Carbon Storage #3, LLC; and
Declaration of Service.
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NORTH DAKOTA INDUSTRIAL COMMISSION 
 

OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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MOTION TO COMPEL 

 
 

 
Intervenor Landowners, by and through its undersigned counsel, hereby moves to compel 

Summit Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC, and Summit Carbon Storage 

#3, LLC. This Motion is supported by the Brief in Support, Declaration, and Exhibits filed 

herewith. 

 

DATED this 10th day of June, 2024. 

BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Intervenors the 
Swenson Living Trust, Bauman, 
Gerving, Haupt, Jochim, Kraft, 
Liebelt, Maize, Metz, Rust, and 
Smith 
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NORTH DAKOTA INDUSTRIAL COMMISSION 

OIL AND GAS DIVISION 

 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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BRIEF IN SUPPORT OF MOTION TO COMPEL  

 
 

[¶1] Intervenor Landowners are a group of North Dakota landowners whose property rights 

stand to be significantly impacted by the acts of Summit Carbon Solutions, LLC through its related 

entities, Summit Cabon Storage #1, LLC, Summit Carbon Storage #2, LLC, and Summit Carbon 

Storage #3, LLC (collectively, “Summit”). To protect their rights, Intervenor Landowners 

intervened in these proceedings and, from the beginning, have diligently pursued information 

concerning Summit’s proposal to conduct activities that will irreversibly affect their properties. In 

response, Summit has refused to engage with them in good faith and has applied narrow 

interpretations of the rules of discovery to hide information from the Intervenor Landowners 

necessary to fully assess Summit’s proposal on their land. The Commission should see past this 

gamesmanship and grant Intervenor Landowner’s motion to compel and allow procedural due 

process in this proceeding for the landowners with the most to lose.  

I. FACTS 
 

[¶2] Six weeks ago, on May 2, 2024, Intervenor Landowners advised Summit of their intention 

to conduct discovery, including written discovery and a 30(b)(6) deposition, and invited Summit 

to engage in a dialogue regarding the timing and best methods to complete this sharing of 

information prior to the NDIC hearing. Ex. 9, May 2, 2024 Letter, attached to the Decl. of Derrick 

Braaten.  

[¶3] One week later, after being met with silence, Intervenor Landowners proceeded with 

noticing a 30(b)(6) deposition of Summit Carbon Solutions, LLC for June 6, 2024. Ex. 1, May 9, 

2024 30(b)(6) Notice, attached to the Decl. of Derrick Braaten. Along with the notice, Intervenor 

Landowners advised Summit by email that the June 6, 2024 date was chosen because it appeared 
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to work with their counsel’s schedule and invited Summit to choose a different, mutually agreed 

upon date in case June 6 was not feasible. Ex. 10, May 9, 2024 Email, attached to the Decl. of 

Derrick Braaten. 

[¶4] The Commission formally granted Intervenor Landowner’s motion to intervene on May 

31, 2024. Intervenor Landowners then promptly filed an amended notice of 30(b)(6) deposition 

merely to indicate on the notice that the landowners were now intervenors. Ex. 2, May 31, 2024 

First Am. Notice, attached to the Decl. of Derrick Braaten.  

[¶5] On June 4, 2024, Summit responded to the May 31, 2024 amended notice, advising 

Intervenor Landowners of the notice’s purported technical insufficiencies due to the fact Summit 

Carbon Solutions, LLC, as a nonparty, should have been served a subpoena as opposed to a notice. 

Ex. 3, June 4, 2024 Letter, attached to the Decl. of Derrick Braaten. The correspondence included 

no other challenges to the notice.  

[¶6] In response to the letter, Intervenor Landowners filed three second amended notices of the 

30(b)(6) deposition, specifically naming the three LLC subsidiaries— Summit Cabon Storage #1, 

LLC, Summit Carbon Storage #2, LLC, and Summit Carbon Storage #3, LLC.  Exs. 4-6, June 4, 

2024 Sec. Am. Notice, attached to the Decl. of Derrick Braaten. No changes were made to the 

topics listed in the notice at any time. Id. 

[¶7] Then, Summit gave new reasons as to why it believed it need not comply with the amended 

notices—objections related to notice to other parties (Minnkota Power Cooperative, Inc.), notice 

to Summit, the time for conferral, and the description of the deposition topics. Ex. 7, June 5, 2024 

Letter, attached to the Decl. of Derrick Braaten.  

[¶8] On June 5, 2024, Intervenor Landowners responded to Summit’s objections, advising 

Summit that Minnkota did have notice, that Intervenor Landowner’s have been attempting to 
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confer for weeks, and that the notice was reasonably particular with respect to the proposed topics 

of questioning. Ex. 8, June 5, 2024 Email, attached to the Decl. of Derrick Braaten. The email was 

sent on June 5, 2024, but AgileLaw converted it to an alternate time zone when it was uploaded 

via its system for the deposition exhibit. The native email file as attached to the Decl. of Derrick 

Braaten indicates the email was sent on June 5, 2024 in response. Ex. 11, June 5, 2024 Native 

Email.  

[¶9] The deposition went forward on June 6, 2024. Although Summit had notice of the 

deposition since May 9, 2024 and was given ample opportunity to confer about selecting a different 

date, Summit refused to appear. Ex. 12, Dep. 30(b)(6) Summit Carbon Storage #1, #2, #3 attached 

to the Decl. of Derrick Braaten.  

II. LAW & ANALYSIS 
 

[¶10] North Dakota allows broad discovery, whereby “[p]arties may obtain discovery regarding 

any nonprivileged matter that is relevant to any party’s claim or defense.” N.D. R. CIV. P. 

26(b)(1)(A). The discovery rules should be construed “liberally.” See Marmon v. Hodny, 287 

N.W.2d 470, 476 (N.D. 1980). Additionally, courts have “broad discretion” under Rule 37 to 

compel discovery upon a party’s motion. Voracheck v. Citizens State Bank of Lankin, 421 N.W.2d 

45, 50 (N.D. 1988); see N.D. R. CIV. P. 37(a)(1). 

[¶11] Intervenor Landowners have attempted to confer with Summit in good faith multiple times, 

but Summit rebuffed those efforts. The record is clear that the Summit entities had ample notice 

of the deposition, and the topics of questioning were reasonably particular. The Summit entities 

stand to gain from the use of the property of Intervenor Landowners and have critical information 

concerning their proposed activities. Under North Dakota’s liberal discovery rules, the 
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Commission should therefore use its discretion to enter an order compelling the depositions of the 

three Summit entities. 

A. The Summit Entities & Minnkota Had Sufficient Notice  

[¶12] Summit had notice that Intervenor Landowners wished to take a 30(b)(6) deposition 

concerning its application as early as May 2, 2024. Ex. 9. It then received notice of the particular 

topics of questioning on May 9, 2024, nearly a month before the date of the deposition. Ex. 1. 

Summit then received additional notice of the topics in the form of the First Amended Notice. Ex. 

2. And throughout this time, Intervenor Landowners invited Summit to confer so that discovery 

could be completed in a mutually agreed upon manner. Ex. 9; Ex. 10.  

[¶13] The topics of questioning have remained unchanged since the first notice was filed. 

Therefore, since May 9, 2024, Summit has been on notice of what information Intervenor 

Landowner’s seek. It cannot credibly claim lack of notice now.  

[¶14] Summit’s argument regarding notice to Minnkota is also unfounded. Indeed, counsel for 

Minnkota communicated that it did have notice. Ex. 11. 

B. The Notice Is Reasonably Particular  

[¶15] Summit also contends that the deposition notices are insufficient due to a lack of specificity 

concerning the matters of questioning, but even a cursory review of the notices demonstrates this 

argument is without merit.  

[¶16] The topics of questioning span more than two pages, single spaced. They start with the 

category of Summit’s application which is then finely narrowed to specific models and data, 

including but not limited to the following:  

1. The data and interpretations and inputs for the geologic model created with 
SLB’s Petrel software (Schlumberger, 2020). 

2. The data and inputs and model referred to in Section 3.1 of the applications as 
follows: 
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a. “The geologic model and properties served as inputs for numerical 
simulations of CO2 injection using Computer Modelling Group Ltd.’s 
(CMG’s) GEM software (Computer Modelling Group Ltd., 2021). 
Numerical simulations of CO2 injection were conducted to assess 
potential CO2 injection rate, disposition of injected CO2, wellhead 
pressure (WHP), bottomhole pressure (BHP), and pressure changes in 
the storage reservoir throughout the expected injection time frame and 
postinjection period. Results of the numerical simulations were then 
used to determine the project’s area of review (AOR) pursuant to 
North Dakota’s geologic CO2 storage regulations.”  

3. United States Geological Survey’s PHREEQC geochemical model and both 
the data files and data inputs used to run this model and bases for using the 
chosen inputs. 

4. The data and load files and data decks for the SLB Petrel model that was run 
for Summit’s applications. 

5. Computer Modelling Group Ltd.’s GEM model and both the data files and 
data inputs used to run this model and bases for using the chosen inputs. 

6. 3D numerical reservoir simulation model data decks, output files and 
graphing files of the Storage Reservoir in original electronic format. Without 
limiting the foregoing, such files may commonly be stored in Schlumberger 
SEclipse format, CMG (Canadian Modeling Group) Imex format, or other 
similar format. 

7. Input files, field and analytical data, and the model geochemical database 
(and the sources of the foregoing) used to run any modelling or analysis of 
critical threshold pressures or areal extent  of review or impact and pressure 
buildup, or which was used to do any kind of analysis related to EPA Method 
1 or EPA Method 2 or Analytical Solution for Leakage in Multilayered 
Aquifers – ASLMA, or any risk-based area-of-review analysis. 
 

Exs. 1, 2, 4, 5, 6. 
 
[¶17] The level of specificity required under Rule 30(b)(6) is “reasonable particularity.” 

N.D.R.Civ.P. 30(b)(6). If the above level of detail is insufficient for Summit to be apprised of what 

information the Intervenor Landowners are requesting, it is difficult to imagine what would be 

sufficient.  

III. CONCLUSION  
 

[¶18] Intervenor Landowners have been trying to work with Summit to schedule a 30(b)(6) 

deposition regarding its application for six weeks. As parties, they deserve to have information 

prior to the hearing—the hearing at which decisions will be made that greatly affect their property 
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rights. The Commission should not reward Summit’s refusal to engage in good faith and its 

gamesmanship of the discovery rules. Rather, the Commission should see Summit’s tactics for 

what they are and grant Intervenor Landowner’s motion.  

 
DATED this 10th day of June, 2024. 

BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Intervenors the 
Swenson Living Trust, Bauman, 
Gerving, Haupt, Jochim, Kraft, 
Liebelt, Maize, Metz, Rust, and 
Smith 
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NORTH DAKOTA INDUSTRIAL COMMISSION 

OIL AND GAS DIVISION 

 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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DECLARATION OF DERRICK BRAATEN IN SUPPORT OF MOTION TO COMPEL 

 
 
 

1. I am an attorney for the Intervenor Landowners (“Landowners”), in the above-

captioned matter. 

2. I represent the Lanodowners in matters involving the applications submitted by Summit 

Carbon Storage #1, LLC, Summit Carbon Storage #2, and Summit Carbon Storage #3, 

LLC (“SCS”). 

3. Attached hereto as Exhibit 1 is a true and correct copy of Landowners Notice of 

30(b)(6) Deposition of Summit Carbon Solutions which was served on May 9, 2024. 

4. Attached hereto as Exhibit 2 is a true and correct copy of Intervenor Landowners’ 

Amended Notice of 30(b)(6) Deposition of Summit Carbon Solutions which was 

served on May 31, 2024. None of the substance of the topics had changed when the 

amended notice was issued.  

5. Attached hereto as Exhibit 3 is a true and correct copy of Letter from Lawrence Bender 

regarding the Amended Notice of Deposition dated June 4, 2024.  

6. Attached hereto as Exhibit 4 is a true and correct copy of Intervenor Landowners’ 

Second Amended Notice of 30(b)(6) Deposition of Summit Carbon Storage #1, LLC 

which was served on June 4, 2024. None of the substance of the topics had changed 

when the second amended notice was issued.  

7. Attached hereto as Exhibit 5 is a true and correct copy of Intervenor Landowners’ 

Second Amended Notice of 30(b)(6) Deposition of Summit Carbon Storage #2, LLC 
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which was served on June 4, 2024. None of the substance of the topics had changed 

when the second amended notice was issued.  

8. Attached hereto as Exhibit 6 is a true and correct copy of Intervenor Landowners’ 

Second Amended Notice of 30(b)(6) Deposition of Summit Carbon Storage #3, LLC 

which was served on June 4, 2024. None of the substance of the topics had changed 

when the second amended notice was issued.  

9. Attached hereto as Exhibit 7 is a true and correct copy of Letter from Lawrence Bender 

dated June 5, 2024 which was received at 5:55 PM CT, the day before the deposition 

and less than 24 hours before the start of the deposition. 

10. Attached hereto as Exhibit 8 is a true and correct copy of my email response on June 

5, 2024 to Mr. Bender’s email response.  

11. Attached hereto as Exhibit 9 is a true and correct copy of letter dated May 2, 2024 

asking to confer regarding a 30(b)(6) deposition. 

12. Attached hereto as Exhibit 10 is a true and correct copy of email correspondence dated 

May 9, 2024 regarding willingness to confer on a date for the 30(b)(6) deposition. 

13. Attached hereto as Exhibit 11 is a true and correct copy of the Native Outlook Email 

regarding Exhibit 8 above indicating my response to Mr. Bender’s letter on June 5, 

2024 was sent June 5, 2024 at 7:39 PM CT. 

14. Attached hereto as Exhibit 12 is a true and correct copy of the Transcript of Proceedings 

regarding the nonappearance deposition of Summit Carbon Storage #1, LLC, Summit 

Carbon Storage #2, LLC, and Summit Carbon Storage #3, LLC. 
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I declare under penalty of perjury under the law of North Dakota, that the foregoing is true 

and correct. 

Executed this 10th day of June, 2024 in Bismarck, North Dakota. 

 

 

Derrick Braaten 
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NORTH DAKOTA 

OIL AND GAS DIVISION 

 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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LANDOWNERS NOTICE OF 30(b)(6) DEPOSITION OF  

SUMMIT CARBON SOLUTIONS 
 

 
TO: Summit Carbon Solutions, by and through its attorney, Lawrence Bender, Fredrickson & 

Byron, P.A., 1133 College Drive, Suite 1000, Bismarck, North Dakota, 58501: 
 

[¶1] PLEASE TAKE NOTICE that, pursuant to N.D.C.C. § 28-32-33 and Rule 30(b)(6) of 

the North Dakota Rules of Civil Procedure, Intervenor The Swenson Living Trust (“Landowners” 

or “Swenson Trust”) will take the deposition upon oral examination of Summit Carbon Solutions 

(“SCS” or “CO2 injector”) through one or more of its officers, directors, managing agents, or other 

representatives who shall be designated to testify on the CO2 injector’s behalf regarding all 

information known or reasonably available to the CO2 injector with respect to the subject matters 

identified in Exhibit A.  

[¶2] The deposition shall commence on June 6, 2024 at 9:00 a.m. (Central Time), and 

continue thereafter until complete, at the offices of Braaten Law Firm, 100 N. 4th St., Ste. 100, 

Bismarck, North Dakota 58501. The deposition shall be conducted before a court reporter, or other 

officer authorized by law to administer oaths, and shall be recorded by stenographic means and 

supplementally recorded by video. The deposition will be taken for the purposes of discovery, for 

use at hearings, or for other purposes as permitted under the North Dakota Rules of Civil Procedure 

and N.D.C.C. ch. 28-32. 
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Dated this 9th day of May, 2024. 

BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
derrick@braatenlawfirm.com 
 
Attorneys for Intervenor  
The Swenson Living Trust 
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EXHIBIT A TO NOTICE OF DEPOSITION OF SUMMIT CARBON SOLUTIONS 

 
DEFINITIONS 

As used in this Notice, the following terms shall have the meanings and definitions as 

indicated: 

1. “SCS” or “Summit” means the applicants in NDIC Case Nos. 30869, 30870, 30871, 

30872 (for “Summit Carbon Storage #1, LLC,”); 30873, 30874, 30875, 30876 (for “Summit 

Carbon Storage #2,”) and 30877, 30878, 30879, 30880 (for “Summit Carbon Storage #3, LLC,”). 

and each of those entities’ authorized agents. 

2. “Landowner” means The Swenson Living Trust. 

3. “Storage Reservoir” means the reservoir and formation into which Summit intends 

to inject CO2 and the confining zones within the Areas of Review, as defined and depicted by 

Summit’s applications herein (see e.g. Figure 1-1, NDIC Case No. 30869) including but not limited 

to the Storage Reservoir as defined by Section 1.15 of the Storage Agreement included with 

Summit’s applications in NDIC Case No. 30869, and includes the confining layers/zones, to wit: 

the Pore Space and confining subsurface strata underlying the Facility Area 
described as the Opeche/Spearfish (Upper Confining Zone), Broom Creek 
(Injection Zone), and Amsden (Lower Confining Zone) Formation(s) and which are 
defined as identified by the well logging suite performed at one stratigraphic well, 
the Milton Flemmer 1 well (NDIC File No. 38594) located in the NW¼ of the NE¼, 
Section 35, Township 141 North, Range 88 West, Mercer County, North Dakota. 
The Storage Reservoir is defined as the stratigraphic interval from below the top of 
the Opeche/Spearfish Formation found at a depth of 5,587 feet below the Kelly 
Bushing, to above the base of the Amsden Formation, found at a depth of 6,421 feet 
below the Kelly Bushing, as identified by the Array Induction Gamma log run in 
the Milton Flemmer 1 well. The logging suite included triple combo (gamma ray 
[GR], density porosity, and resistivity), caliper, spectral GR, combinable magnetic 
resonance (CMR), elemental capture spectroscopy (ESC), dipole sonic including 
four-arm caliper and inclinometer, and an image log. Further, the acquired logs 
were used to pick formation top depths and interpret lithology, petrophysical 
properties, and time-to-depth shifting of seismic data obtained from three 3D 
seismic surveys and one 5-mile long 2D seismic line covering an area totaling 208 
miles in and around the Milton Flemmer 1 stratigraphic well. Formation top depths 
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were picked from the top of the Pierre Formation to the base of the Amsden 
Formation. The average depth of the top of the Opeche/Spearfish Formation (Upper 
Confining Zone) across the storage facility area is 5,464 total vertical depth (TVD). 
The average depth of the base of the Amsden Formation (Lower Confining Summit 
Carbon Storage #1, LLC – Broom Creek 5 Zone) across the storage facility area is 
6,270 feet TVD. The average thickness of the Storage Reservoir across the storage 
facility area is 806 feet. 

 
4. “Communication” means any oral or written utterance, notation, or statement of 

any nature, by and to whomever, including, but not limited to, correspondence, text messages, chat 

messages, emails, letters, and any other oral or written conversations, dialogues, discussions, 

interviews, or consultations, between or among two or more persons. 

5. “Document” means all documents or electronically stored information discoverable 

under N.D.R.Civ.P. 34 - including writings, drawings, graphs, charts, photographs, sound 

recordings, images, and other data or data compilations - stored in any medium from which 

information can be obtained either directly or, if necessary, after translation by you into a 

reasonably usable form. Documents and electronically stored information encompasses and 

includes all file formats in which electronically stored information is or can be stored or saved, 

and always includes the native file format if one exists. 

6.  “ESI” or “electronically stored information” means all electronically stored 

information discoverable under N.D.R.Civ.P. 34 - including writings, databases, shapefiles, 

electronic or computer files, graphs, charts, photographs, sound recordings, images, and other data 

or data compilations - stored in any medium from which information can be obtained either directly 

or, if necessary, after translation by you into a reasonably usable form. ESI encompasses and 

includes all file formats in which electronically stored information is or can be stored or saved, 

and always includes the native file format if one exists. 
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7. “Identification,” “identify,” or “identity,” when used in reference to (a) a natural 

person, requires you to state his or her full name and residential and business addresses; (b) a 

corporation, requires you to state its full corporate name and any names under which it does 

business, its state of incorporation, the address of its principal place of business, and the addresses 

of all of its offices in the State of North Dakota; (c) a business, requires you to state the full name 

or style under which the business is conducted, its business address or addresses, the types of 

businesses in which it is engaged, the geographic area in which it conducts those businesses, and 

the identity of the person or persons who own, operate, and control the business; (d) a document, 

requires you to state the number of pages and the nature of the document (e.g., letter or 

memorandum), and if not apparent on the face of the document or ESI, its title, its date, the name 

or names of its authors and recipients, and its present location and custodian; (e) a communication, 

requires you, if any part of the communication was written, to identify the document or documents 

which refer to or evidence the communication, and, to the extent that the communication was non-

written, to identify the persons participating in the communication and to state the date, manner, 

place, and substance of the communication. 

8. “Person” means any individual acting in any capacity as well as any entity or 

organization, including divisions, departments, and other units of the organization, and shall 

include such organizations as public or private corporations, partnerships, joint ventures, voluntary 

or unincorporated associations, sole proprietorships, trusts, estates, governmental agencies, 

commissions, bureaus, or departments. 

9. “Representative” means any agent, employee, servant, officer, director, attorney, 

or other person acting or purporting to act on behalf of the person in question. 
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10. “You,” “your,” or “yourself” refer to “SCS” or “Summit”, and each of its 

authorized agents. 

TOPICS FOR EXAMINATION 

In accordance with N.D.R.Civ.P. 30(b)(6), The Swenson Living Trust designates the 

following topics and matters for examination.  

I. Summit’s applications and the information contained in and created or submitted in 
support of the applications and conclusions drawn therefrom in NDIC Case Nos. 
30869, 30870, 30871, 30872 (for “Summit Carbon Storage #1, LLC,”); 30873, 30874, 
30875, 30876 (for “Summit Carbon Storage #2,”) and 30877, 30878, 30879, 30880 (for 
“Summit Carbon Storage #3, LLC,”) (all applications hereafter referred to collectively 
as “Summit’s applications”). 
a. Summit’s applications include all documents submitted to the North Dakota 

Industrial Commission including its Department of Mineral Resources and its Oil 
and Gas Division (collectively “NDIC”) as part of or in support of or in relation to 
Summit’s applications, and all correspondence between Summit and NDIC whether 
in writing and whether electronic or physical, and whether written or oral. This 
topic and the scope of Summit’s applications as used herein includes all data files, 
spreadsheets, databases, and models (including loading files necessary to make data 
files useable with any model) and all of the information, data, documents, 
calculations, and non-attorney work product that was created in support of 
Summit’s applications or which was necessary to create or is materially supportive 
of Summit’s applications. 

i. Without limiting the generality of the foregoing, this topic includes the 
following models and associated data: 

1. The data and interpretations and inputs for the geologic model 
created with SLB’s Petrel software (Schlumberger, 2020). 

2. The data and inputs and model referred to in Section 3.1 of the 
applications as follows: 

a. “The geologic model and properties served as inputs for 
numerical simulations of CO2 injection using Computer 
Modelling Group Ltd.’s (CMG’s) GEM software (Computer 
Modelling Group Ltd., 2021). Numerical simulations of 
CO2 injection were conducted to assess potential CO2 
injection rate, disposition of injected CO2, wellhead 
pressure (WHP), bottomhole pressure (BHP), and pressure 
changes in the storage reservoir throughout the expected 
injection time frame and postinjection period. Results of the 
numerical simulations were then used to determine the 
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project’s area of review (AOR) pursuant to North Dakota’s 
geologic CO2 storage regulations.”   

3. United States Geological Survey’s PHREEQC geochemical model 
and both the data files and data inputs used to run this model and 
bases for using the chosen inputs. 

4. The data and load files and data decks for the SLB Petrel model that 
was run for Summit’s applications. 

5. Computer Modelling Group Ltd.’s GEM model and both the data 
files and data inputs used to run this model and bases for using the 
chosen inputs. 

6. 3D numerical reservoir simulation model data decks, output files 
and graphing files of the Storage Reservoir in original electronic 
format. Without limiting the foregoing, such files may commonly 
be stored in Schlumberger SEclipse format, CMG (Canadian 
Modeling Group) Imex format, or other similar format.  

7. Input files, field and analytical data, and the model geochemical 
database (and the sources of the foregoing) used to run any 
modelling or analysis of critical threshold pressures or areal extent 
of review or impact and pressure buildup, or which was used to do 
any kind of analysis related to EPA Method 1 or EPA Method 2 or 
Analytical Solution for Leakage in Multilayered Aquifers – 
ASLMA, or any risk-based area-of-review analysis. 

ii. These models also include the conclusions drawn from the models and the 
data inputs used, particularly as those conclusions were used to support 
Summit’s applications as referenced in these topics. 

iii. The identity of the person most familiar with the workflows described in 
Section 3.2.3 of Summit’s application in NDIC Case No. 30869 and how it 
was performed for purposes of Summit’s applications and the identity of the 
person who wrote this passage.  

iv. The meaning and context and details of how the various processes and 
functions described in Section 3.2.3 of Summit’s applications and how they 
were actually performed and the models and calculations used to support 
them. 

b. The factual documentation and information that might support or that Summit 
will use to support a finding “[t]hat the storage operator has obtained the consent 
of persons who own at least sixty percent of the storage reservoir's pore space” as 
required by N.D.C.C. § 38-22-08(5). 

c. The factual documentation and information that might support or that Summit will 
use to support any finding in this proceeding “[t]hat the proposed storage facility 
will not adversely affect surface waters or formations containing fresh water” as is 
stated at N.D.C.C. § 38-22-08(7). 

d. The factual documentation and information that might support or that Summit will 
use to support any finding in this proceeding that “[t]hat the storage facility will not 
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endanger human health nor unduly endanger the environment” as is stated at 
N.D.C.C. § 38-22-08(10).  

e. The factual documentation and information that might support or that Summit will 
use to support any finding in this proceeding “[t]hat the horizontal and vertical 
boundaries of the storage reservoir are defined [and] include buffer areas to ensure 
that the storage facility is operated safely and as contemplated” as is stated at 
N.D.C.C. § 38-22-08(12). 

f. The factual documentation and information related to or that might support or that 
Summit will use to support any finding in this proceeding that “all nonconsenting 
pore space owners are or will be equitably compensated” as that phrase is used in 
N.D.C.C. § 38-22-08(14) and any documentation, information, data sets, 
comparable sales, comparable transactions, appraisals, market reports, financial 
reports, or other documents related to or referencing compensation paid to 
nonconsenting pore space owners. 

i. This subtopic I.b. includes all amounts paid by Summit to any individual or 
entity for use of or damages to pore space or property rights associated with 
or related to its storage facility that is the subject of Summit’s application 
and the Storage Reservoir, and all agreements for such use or damages or 
payments. 

ii. This subtopic I.b. includes all reports and agreements in Summit’s 
possession indicating any amount of compensation paid for any kind of use 
of or damage to pore space or property for CO2 sequestration. If Summit 
has in its possession any agreement with any property owner for use of 
property or damage to property arising from use of pore space or property 
for storage or sequestration of CO2 it is included in this topic. 
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NORTH DAKOTA 

OIL AND GAS DIVISION 

 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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INTERVENOR LANDOWNERS’ AMENDED NOTICE OF 30(b)(6) DEPOSITION OF  

SUMMIT CARBON SOLUTIONS 
 

 
TO: Summit Carbon Solutions, by and through its attorney, Lawrence Bender, Fredrickson & 

Byron, P.A., 1133 College Drive, Suite 1000, Bismarck, North Dakota, 58501: 
 

[¶1] PLEASE TAKE NOTICE that, pursuant to N.D.C.C. § 28-32-33 and Rule 30(b)(6) of 

the North Dakota Rules of Civil Procedure, Intervenors Landowners the Swenson Living Trust, 

Michael Bauman, Glenn and Lisa Gerving, Michael and Bonnie Haupt, John Jochim, Kevin and 

Kimberly Kraft, Charmayne Liebelt, Kirk and Linda Maize and Allen Maize, Paul and Christy 

Metz, JoLene M. Rust, and Gary and Cassie Smith (“Landowners”) will take the deposition upon 

oral examination of Summit Carbon Solutions (“SCS” or “CO2 injector”) through one or more of 

its officers, directors, managing agents, or other representatives who shall be designated to testify 

on the CO2 injector’s behalf regarding all information known or reasonably available to the CO2 

injector with respect to the subject matters identified in Exhibit A.  

[¶2] The deposition shall commence on June 6, 2024 at 9:00 a.m. (Central Time), and 

continue thereafter until complete, at the offices of Braaten Law Firm, 100 N. 4th St., Ste. 100, 

Bismarck, North Dakota 58501. The deposition shall be conducted before a court reporter, or other 

officer authorized by law to administer oaths, and shall be recorded by stenographic means and 

supplementally recorded by video. The deposition will be taken for the purposes of discovery, for 

use at hearings, or for other purposes as permitted under the North Dakota Rules of Civil Procedure 

and N.D.C.C. ch. 28-32. 
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Dated this 31st day of May, 2024. 

BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
derrick@braatenlawfirm.com 
 
Attorneys for Intervenors the 
Swenson Living Trust, 
Bauman, Gerving, Haupt, 
Jochim, Kraft, Liebelt, Maize, 
Metz, Rust, and Smith 
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EXHIBIT A TO NOTICE OF DEPOSITION OF SUMMIT CARBON SOLUTIONS 

 
DEFINITIONS 

As used in this Notice, the following terms shall have the meanings and definitions as 

indicated: 

1. “SCS” or “Summit” means the applicants in NDIC Case Nos. 30869, 30870, 30871, 

30872 (for “Summit Carbon Storage #1, LLC,”); 30873, 30874, 30875, 30876 (for “Summit 

Carbon Storage #2,”) and 30877, 30878, 30879, 30880 (for “Summit Carbon Storage #3, LLC,”). 

and each of those entities’ authorized agents. 

2. “Landowners” means The Swenson Living Trust, Michael Bauman, Glenn and Lisa 

Gerving, Michael and Bonnie Haupt, John Jochim, Kevin and Kimberly Kraft, Charmayne 

Liebelt, Kirk and Linda Maize and Allen Maize, Paul and Christy Metz, JoLene M. Rust, and 

Gary and Cassie Smith. 

3. “Storage Reservoir” means the reservoir and formation into which Summit intends 

to inject CO2 and the confining zones within the Areas of Review, as defined and depicted by 

Summit’s applications herein (see e.g. Figure 1-1, NDIC Case No. 30869) including but not limited 

to the Storage Reservoir as defined by Section 1.15 of the Storage Agreement included with 

Summit’s applications in NDIC Case No. 30869, and includes the confining layers/zones, to wit: 

the Pore Space and confining subsurface strata underlying the Facility Area 
described as the Opeche/Spearfish (Upper Confining Zone), Broom Creek 
(Injection Zone), and Amsden (Lower Confining Zone) Formation(s) and which are 
defined as identified by the well logging suite performed at one stratigraphic well, 
the Milton Flemmer 1 well (NDIC File No. 38594) located in the NW¼ of the NE¼, 
Section 35, Township 141 North, Range 88 West, Mercer County, North Dakota. 
The Storage Reservoir is defined as the stratigraphic interval from below the top of 
the Opeche/Spearfish Formation found at a depth of 5,587 feet below the Kelly 
Bushing, to above the base of the Amsden Formation, found at a depth of 6,421 feet 
below the Kelly Bushing, as identified by the Array Induction Gamma log run in 
the Milton Flemmer 1 well. The logging suite included triple combo (gamma ray 
[GR], density porosity, and resistivity), caliper, spectral GR, combinable magnetic 
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resonance (CMR), elemental capture spectroscopy (ESC), dipole sonic including 
four-arm caliper and inclinometer, and an image log. Further, the acquired logs 
were used to pick formation top depths and interpret lithology, petrophysical 
properties, and time-to-depth shifting of seismic data obtained from three 3D 
seismic surveys and one 5-mile long 2D seismic line covering an area totaling 208 
miles in and around the Milton Flemmer 1 stratigraphic well. Formation top depths 
were picked from the top of the Pierre Formation to the base of the Amsden 
Formation. The average depth of the top of the Opeche/Spearfish Formation (Upper 
Confining Zone) across the storage facility area is 5,464 total vertical depth (TVD). 
The average depth of the base of the Amsden Formation (Lower Confining Summit 
Carbon Storage #1, LLC – Broom Creek 5 Zone) across the storage facility area is 
6,270 feet TVD. The average thickness of the Storage Reservoir across the storage 
facility area is 806 feet. 

 
4. “Communication” means any oral or written utterance, notation, or statement of 

any nature, by and to whomever, including, but not limited to, correspondence, text messages, chat 

messages, emails, letters, and any other oral or written conversations, dialogues, discussions, 

interviews, or consultations, between or among two or more persons. 

5. “Document” means all documents or electronically stored information discoverable 

under N.D.R.Civ.P. 34 - including writings, drawings, graphs, charts, photographs, sound 

recordings, images, and other data or data compilations - stored in any medium from which 

information can be obtained either directly or, if necessary, after translation by you into a 

reasonably usable form. Documents and electronically stored information encompasses and 

includes all file formats in which electronically stored information is or can be stored or saved, 

and always includes the native file format if one exists. 

6.  “ESI” or “electronically stored information” means all electronically stored 

information discoverable under N.D.R.Civ.P. 34 - including writings, databases, shapefiles, 

electronic or computer files, graphs, charts, photographs, sound recordings, images, and other data 

or data compilations - stored in any medium from which information can be obtained either directly 

or, if necessary, after translation by you into a reasonably usable form. ESI encompasses and 
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includes all file formats in which electronically stored information is or can be stored or saved, 

and always includes the native file format if one exists. 

7. “Identification,” “identify,” or “identity,” when used in reference to (a) a natural 

person, requires you to state his or her full name and residential and business addresses; (b) a 

corporation, requires you to state its full corporate name and any names under which it does 

business, its state of incorporation, the address of its principal place of business, and the addresses 

of all of its offices in the State of North Dakota; (c) a business, requires you to state the full name 

or style under which the business is conducted, its business address or addresses, the types of 

businesses in which it is engaged, the geographic area in which it conducts those businesses, and 

the identity of the person or persons who own, operate, and control the business; (d) a document, 

requires you to state the number of pages and the nature of the document (e.g., letter or 

memorandum), and if not apparent on the face of the document or ESI, its title, its date, the name 

or names of its authors and recipients, and its present location and custodian; (e) a communication, 

requires you, if any part of the communication was written, to identify the document or documents 

which refer to or evidence the communication, and, to the extent that the communication was non-

written, to identify the persons participating in the communication and to state the date, manner, 

place, and substance of the communication. 

8. “Person” means any individual acting in any capacity as well as any entity or 

organization, including divisions, departments, and other units of the organization, and shall 

include such organizations as public or private corporations, partnerships, joint ventures, voluntary 

or unincorporated associations, sole proprietorships, trusts, estates, governmental agencies, 

commissions, bureaus, or departments. 
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9. “Representative” means any agent, employee, servant, officer, director, attorney, 

or other person acting or purporting to act on behalf of the person in question. 

10. “You,” “your,” or “yourself” refer to “SCS” or “Summit”, and each of its 

authorized agents. 

TOPICS FOR EXAMINATION 

In accordance with N.D.R.Civ.P. 30(b)(6), Landowners designate the following topics and 

matters for examination.  

I. Summit’s applications and the information contained in and created or submitted in 
support of the applications and conclusions drawn therefrom in NDIC Case Nos. 
30869, 30870, 30871, 30872 (for “Summit Carbon Storage #1, LLC,”); 30873, 30874, 
30875, 30876 (for “Summit Carbon Storage #2,”) and 30877, 30878, 30879, 30880 (for 
“Summit Carbon Storage #3, LLC,”) (all applications hereafter referred to collectively 
as “Summit’s applications”). 
a. Summit’s applications include all documents submitted to the North Dakota 

Industrial Commission including its Department of Mineral Resources and its Oil 
and Gas Division (collectively “NDIC”) as part of or in support of or in relation to 
Summit’s applications, and all correspondence between Summit and NDIC whether 
in writing and whether electronic or physical, and whether written or oral. This 
topic and the scope of Summit’s applications as used herein includes all data files, 
spreadsheets, databases, and models (including loading files necessary to make data 
files useable with any model) and all of the information, data, documents, 
calculations, and non-attorney work product that was created in support of 
Summit’s applications or which was necessary to create or is materially supportive 
of Summit’s applications. 

i. Without limiting the generality of the foregoing, this topic includes the 
following models and associated data: 

1. The data and interpretations and inputs for the geologic model 
created with SLB’s Petrel software (Schlumberger, 2020). 

2. The data and inputs and model referred to in Section 3.1 of the 
applications as follows: 

a. “The geologic model and properties served as inputs for 
numerical simulations of CO2 injection using Computer 
Modelling Group Ltd.’s (CMG’s) GEM software (Computer 
Modelling Group Ltd., 2021). Numerical simulations of 
CO2 injection were conducted to assess potential CO2 
injection rate, disposition of injected CO2, wellhead 
pressure (WHP), bottomhole pressure (BHP), and pressure 
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changes in the storage reservoir throughout the expected 
injection time frame and postinjection period. Results of the 
numerical simulations were then used to determine the 
project’s area of review (AOR) pursuant to North Dakota’s 
geologic CO2 storage regulations.”   

3. United States Geological Survey’s PHREEQC geochemical model 
and both the data files and data inputs used to run this model and 
bases for using the chosen inputs. 

4. The data and load files and data decks for the SLB Petrel model that 
was run for Summit’s applications. 

5. Computer Modelling Group Ltd.’s GEM model and both the data 
files and data inputs used to run this model and bases for using the 
chosen inputs. 

6. 3D numerical reservoir simulation model data decks, output files 
and graphing files of the Storage Reservoir in original electronic 
format. Without limiting the foregoing, such files may commonly 
be stored in Schlumberger SEclipse format, CMG (Canadian 
Modeling Group) Imex format, or other similar format.  

7. Input files, field and analytical data, and the model geochemical 
database (and the sources of the foregoing) used to run any 
modelling or analysis of critical threshold pressures or areal extent 
of review or impact and pressure buildup, or which was used to do 
any kind of analysis related to EPA Method 1 or EPA Method 2 or 
Analytical Solution for Leakage in Multilayered Aquifers – 
ASLMA, or any risk-based area-of-review analysis. 

ii. These models also include the conclusions drawn from the models and the 
data inputs used, particularly as those conclusions were used to support 
Summit’s applications as referenced in these topics. 

iii. The identity of the person most familiar with the workflows described in 
Section 3.2.3 of Summit’s application in NDIC Case No. 30869 and how it 
was performed for purposes of Summit’s applications and the identity of the 
person who wrote this passage.  

iv. The meaning and context and details of how the various processes and 
functions described in Section 3.2.3 of Summit’s applications and how they 
were actually performed and the models and calculations used to support 
them. 

b. The factual documentation and information that might support or that Summit 
will use to support a finding “[t]hat the storage operator has obtained the consent 
of persons who own at least sixty percent of the storage reservoir's pore space” as 
required by N.D.C.C. § 38-22-08(5). 

c. The factual documentation and information that might support or that Summit will 
use to support any finding in this proceeding “[t]hat the proposed storage facility 
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will not adversely affect surface waters or formations containing fresh water” as is 
stated at N.D.C.C. § 38-22-08(7). 

d. The factual documentation and information that might support or that Summit will 
use to support any finding in this proceeding that “[t]hat the storage facility will not 
endanger human health nor unduly endanger the environment” as is stated at 
N.D.C.C. § 38-22-08(10).  

e. The factual documentation and information that might support or that Summit will 
use to support any finding in this proceeding “[t]hat the horizontal and vertical 
boundaries of the storage reservoir are defined [and] include buffer areas to ensure 
that the storage facility is operated safely and as contemplated” as is stated at 
N.D.C.C. § 38-22-08(12). 

f. The factual documentation and information related to or that might support or that 
Summit will use to support any finding in this proceeding that “all nonconsenting 
pore space owners are or will be equitably compensated” as that phrase is used in 
N.D.C.C. § 38-22-08(14) and any documentation, information, data sets, 
comparable sales, comparable transactions, appraisals, market reports, financial 
reports, or other documents related to or referencing compensation paid to 
nonconsenting pore space owners. 

i. This subtopic I.b. includes all amounts paid by Summit to any individual or 
entity for use of or damages to pore space or property rights associated with 
or related to its storage facility that is the subject of Summit’s application 
and the Storage Reservoir, and all agreements for such use or damages or 
payments. 

ii. This subtopic I.b. includes all reports and agreements in Summit’s 
possession indicating any amount of compensation paid for any kind of use 
of or damage to pore space or property for CO2 sequestration. If Summit 
has in its possession any agreement with any property owner for use of 
property or damage to property arising from use of pore space or property 
for storage or sequestration of CO2 it is included in this topic. 



Fredrikson

VIA E-MAIL

Derrick L. Braaten
Braaten Law Firm
109 N. Fourth St., Ste. 100
Bismarck, ND 58501-4003

derrick@braatenlawfirrn.com

Fredrikson & Byron, P.A.
Attorneys and Advisors

304 East Front Avenue, Suite 400
Bismarck, ND 58504-5639
Main: 701.221.8700
fredlaw.com

June 4, 2024

RE: NDIC Case Nos. 30869-30880

Dear Derrick:

This letter concerns the Intervenor Landowners' Amended Notice of 30(b)(6) Deposition
of Summit Carbon Solutions in NDIC Case Nos. 30869-30880, which I received via e-mail last
Friday afternoon, May 31, 2024.

Summit Carbon Solutions, LLC is not a party to NDIC Case Nos. 30869-30880. "A non-
party deponent's attendance may be compelled by subpoena under Rule 45." N.D.R.Civ.P.
30(a)(l ). As a result, a notice of deposition alone is not sufficient to compel the attendance of
Summit Carbon Solutions, LLC at a deposition. See, e.g., N.D.R.Civ.P. 30(g)(2).

The notice we received is directed to "Summit Carbon Solutions" and gives no indication
that a subpoena has been or will be served on Summit Carbon Solutions, LLC. Instead, the
Intervenor Landowners' Amended Notice of 30(b)(6) Deposition of Summit Carbon Solutions
appears to assume that Summit Carbon Solutions, LLC is a party to NDIC Case Nos. 30869-30880
and that a subpoena is unnecessary. If that is the case, please be advised the notice is ineffective.

Thank you for your attention to this ma

LB/sdp
#82687405vl

cc: Summit Carbon Solutions, LLC

d ou have any questions, please advise.

30(b)(6) Deposition of Summit Carbon
Storage #1, #2, #3, LLC06-06-2024

EXHIBIT

003
30869-30880
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NORTH DAKOTA 

OIL AND GAS DIVISION 

 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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INTERVENOR LANDOWNERS’ SECOND AMENDED NOTICE OF 30(b)(6) 

DEPOSITION OF SUMMIT CARBON STORAGE #1, LLC 
 

 
TO: Summit Carbon Storage #1, LLC, by and through its attorney, Lawrence Bender, 

Fredrickson & Byron, P.A., 304 East Front Avenue, Suite 400, Bismarck, North Dakota, 
58504: 

 

[¶1] PLEASE TAKE NOTICE that, pursuant to N.D.C.C. § 28-32-33 and Rule 30(b)(6) of 

the North Dakota Rules of Civil Procedure, Intervenors Landowners the Swenson Living Trust, 

Michael Bauman, Glenn and Lisa Gerving, Michael and Bonnie Haupt, John Jochim, Kevin and 

Kimberly Kraft, Charmayne Liebelt, Kirk and Linda Maize and Allen Maize, Paul and Christy 

Metz, JoLene M. Rust, and Gary and Cassie Smith (“Landowners”) will take the deposition upon 

oral examination of Summit Carbon Storage #1, LLC (“SCS” or “CO2 injector”) through one or 

more of its officers, directors, managing agents, or other representatives who shall be designated 

to testify on the CO2 injector’s behalf regarding all information known or reasonably available to 

the CO2 injector with respect to the subject matters identified in Exhibit A.  

[¶2] The deposition shall commence on June 6, 2024 at 9:00 a.m. (Central Time), and 

continue thereafter until complete, at the offices of Braaten Law Firm, 100 N. 4th St., Ste. 100, 

Bismarck, North Dakota 58501. The deposition shall be conducted before a court reporter, or other 

officer authorized by law to administer oaths, and shall be recorded by stenographic means and 

supplementally recorded by video. The deposition will be taken for the purposes of discovery, for 

use at hearings, or for other purposes as permitted under the North Dakota Rules of Civil Procedure 

and N.D.C.C. ch. 28-32. 
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Dated this 4th day of June, 2024. 

BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
derrick@braatenlawfirm.com 
 
Attorneys for Intervenors the 
Swenson Living Trust, 
Bauman, Gerving, Haupt, 
Jochim, Kraft, Liebelt, Maize, 
Metz, Rust, and Smith 
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EXHIBIT A TO NOTICE OF DEPOSITION OF SUMMIT CARBON STORAGE #1, LLC 

 
DEFINITIONS 

As used in this Notice, the following terms shall have the meanings and definitions as 

indicated: 

1. “SCS” or “Summit” means the applicants in NDIC Case Nos. 30869, 30870, 30871, 

30872 (for “Summit Carbon Storage #1, LLC,”); 30873, 30874, 30875, 30876 (for “Summit 

Carbon Storage #2,”) and 30877, 30878, 30879, 30880 (for “Summit Carbon Storage #3, LLC,”). 

and each of those entities’ authorized agents. 

2. “Landowners” means The Swenson Living Trust, Michael Bauman, Glenn and Lisa 

Gerving, Michael and Bonnie Haupt, John Jochim, Kevin and Kimberly Kraft, Charmayne 

Liebelt, Kirk and Linda Maize and Allen Maize, Paul and Christy Metz, JoLene M. Rust, and 

Gary and Cassie Smith. 

3. “Storage Reservoir” means the reservoir and formation into which Summit intends 

to inject CO2 and the confining zones within the Areas of Review, as defined and depicted by 

Summit’s applications herein (see e.g. Figure 1-1, NDIC Case No. 30869) including but not limited 

to the Storage Reservoir as defined by Section 1.15 of the Storage Agreement included with 

Summit’s applications in NDIC Case No. 30869, and includes the confining layers/zones, to wit: 

the Pore Space and confining subsurface strata underlying the Facility Area 
described as the Opeche/Spearfish (Upper Confining Zone), Broom Creek 
(Injection Zone), and Amsden (Lower Confining Zone) Formation(s) and which are 
defined as identified by the well logging suite performed at one stratigraphic well, 
the Milton Flemmer 1 well (NDIC File No. 38594) located in the NW¼ of the NE¼, 
Section 35, Township 141 North, Range 88 West, Mercer County, North Dakota. 
The Storage Reservoir is defined as the stratigraphic interval from below the top of 
the Opeche/Spearfish Formation found at a depth of 5,587 feet below the Kelly 
Bushing, to above the base of the Amsden Formation, found at a depth of 6,421 feet 
below the Kelly Bushing, as identified by the Array Induction Gamma log run in 
the Milton Flemmer 1 well. The logging suite included triple combo (gamma ray 
[GR], density porosity, and resistivity), caliper, spectral GR, combinable magnetic 
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resonance (CMR), elemental capture spectroscopy (ESC), dipole sonic including 
four-arm caliper and inclinometer, and an image log. Further, the acquired logs 
were used to pick formation top depths and interpret lithology, petrophysical 
properties, and time-to-depth shifting of seismic data obtained from three 3D 
seismic surveys and one 5-mile long 2D seismic line covering an area totaling 208 
miles in and around the Milton Flemmer 1 stratigraphic well. Formation top depths 
were picked from the top of the Pierre Formation to the base of the Amsden 
Formation. The average depth of the top of the Opeche/Spearfish Formation (Upper 
Confining Zone) across the storage facility area is 5,464 total vertical depth (TVD). 
The average depth of the base of the Amsden Formation (Lower Confining Summit 
Carbon Storage #1, LLC – Broom Creek 5 Zone) across the storage facility area is 
6,270 feet TVD. The average thickness of the Storage Reservoir across the storage 
facility area is 806 feet. 

 
4. “Communication” means any oral or written utterance, notation, or statement of 

any nature, by and to whomever, including, but not limited to, correspondence, text messages, chat 

messages, emails, letters, and any other oral or written conversations, dialogues, discussions, 

interviews, or consultations, between or among two or more persons. 

5. “Document” means all documents or electronically stored information discoverable 

under N.D.R.Civ.P. 34 - including writings, drawings, graphs, charts, photographs, sound 

recordings, images, and other data or data compilations - stored in any medium from which 

information can be obtained either directly or, if necessary, after translation by you into a 

reasonably usable form. Documents and electronically stored information encompasses and 

includes all file formats in which electronically stored information is or can be stored or saved, 

and always includes the native file format if one exists. 

6.  “ESI” or “electronically stored information” means all electronically stored 

information discoverable under N.D.R.Civ.P. 34 - including writings, databases, shapefiles, 

electronic or computer files, graphs, charts, photographs, sound recordings, images, and other data 

or data compilations - stored in any medium from which information can be obtained either directly 

or, if necessary, after translation by you into a reasonably usable form. ESI encompasses and 
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includes all file formats in which electronically stored information is or can be stored or saved, 

and always includes the native file format if one exists. 

7. “Identification,” “identify,” or “identity,” when used in reference to (a) a natural 

person, requires you to state his or her full name and residential and business addresses; (b) a 

corporation, requires you to state its full corporate name and any names under which it does 

business, its state of incorporation, the address of its principal place of business, and the addresses 

of all of its offices in the State of North Dakota; (c) a business, requires you to state the full name 

or style under which the business is conducted, its business address or addresses, the types of 

businesses in which it is engaged, the geographic area in which it conducts those businesses, and 

the identity of the person or persons who own, operate, and control the business; (d) a document, 

requires you to state the number of pages and the nature of the document (e.g., letter or 

memorandum), and if not apparent on the face of the document or ESI, its title, its date, the name 

or names of its authors and recipients, and its present location and custodian; (e) a communication, 

requires you, if any part of the communication was written, to identify the document or documents 

which refer to or evidence the communication, and, to the extent that the communication was non-

written, to identify the persons participating in the communication and to state the date, manner, 

place, and substance of the communication. 

8. “Person” means any individual acting in any capacity as well as any entity or 

organization, including divisions, departments, and other units of the organization, and shall 

include such organizations as public or private corporations, partnerships, joint ventures, voluntary 

or unincorporated associations, sole proprietorships, trusts, estates, governmental agencies, 

commissions, bureaus, or departments. 
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9. “Representative” means any agent, employee, servant, officer, director, attorney, 

or other person acting or purporting to act on behalf of the person in question. 

10. “You,” “your,” or “yourself” refer to “SCS” or “Summit”, and each of its 

authorized agents. 

TOPICS FOR EXAMINATION 

In accordance with N.D.R.Civ.P. 30(b)(6), Landowners designate the following topics and 

matters for examination.  

I. Summit’s applications and the information contained in and created or submitted in 
support of the applications and conclusions drawn therefrom in NDIC Case Nos. 
30869, 30870, 30871, 30872 (for “Summit Carbon Storage #1, LLC,”); 30873, 30874, 
30875, 30876 (for “Summit Carbon Storage #2,”) and 30877, 30878, 30879, 30880 (for 
“Summit Carbon Storage #3, LLC,”) (all applications hereafter referred to collectively 
as “Summit’s applications”). 
a. Summit’s applications include all documents submitted to the North Dakota 

Industrial Commission including its Department of Mineral Resources and its Oil 
and Gas Division (collectively “NDIC”) as part of or in support of or in relation to 
Summit’s applications, and all correspondence between Summit and NDIC whether 
in writing and whether electronic or physical, and whether written or oral. This 
topic and the scope of Summit’s applications as used herein includes all data files, 
spreadsheets, databases, and models (including loading files necessary to make data 
files useable with any model) and all of the information, data, documents, 
calculations, and non-attorney work product that was created in support of 
Summit’s applications or which was necessary to create or is materially supportive 
of Summit’s applications. 

i. Without limiting the generality of the foregoing, this topic includes the 
following models and associated data: 

1. The data and interpretations and inputs for the geologic model 
created with SLB’s Petrel software (Schlumberger, 2020). 

2. The data and inputs and model referred to in Section 3.1 of the 
applications as follows: 

a. “The geologic model and properties served as inputs for 
numerical simulations of CO2 injection using Computer 
Modelling Group Ltd.’s (CMG’s) GEM software (Computer 
Modelling Group Ltd., 2021). Numerical simulations of 
CO2 injection were conducted to assess potential CO2 
injection rate, disposition of injected CO2, wellhead 
pressure (WHP), bottomhole pressure (BHP), and pressure 
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changes in the storage reservoir throughout the expected 
injection time frame and postinjection period. Results of the 
numerical simulations were then used to determine the 
project’s area of review (AOR) pursuant to North Dakota’s 
geologic CO2 storage regulations.”   

3. United States Geological Survey’s PHREEQC geochemical model 
and both the data files and data inputs used to run this model and 
bases for using the chosen inputs. 

4. The data and load files and data decks for the SLB Petrel model that 
was run for Summit’s applications. 

5. Computer Modelling Group Ltd.’s GEM model and both the data 
files and data inputs used to run this model and bases for using the 
chosen inputs. 

6. 3D numerical reservoir simulation model data decks, output files 
and graphing files of the Storage Reservoir in original electronic 
format. Without limiting the foregoing, such files may commonly 
be stored in Schlumberger SEclipse format, CMG (Canadian 
Modeling Group) Imex format, or other similar format.  

7. Input files, field and analytical data, and the model geochemical 
database (and the sources of the foregoing) used to run any 
modelling or analysis of critical threshold pressures or areal extent 
of review or impact and pressure buildup, or which was used to do 
any kind of analysis related to EPA Method 1 or EPA Method 2 or 
Analytical Solution for Leakage in Multilayered Aquifers – 
ASLMA, or any risk-based area-of-review analysis. 

ii. These models also include the conclusions drawn from the models and the 
data inputs used, particularly as those conclusions were used to support 
Summit’s applications as referenced in these topics. 

iii. The identity of the person most familiar with the workflows described in 
Section 3.2.3 of Summit’s application in NDIC Case No. 30869 and how it 
was performed for purposes of Summit’s applications and the identity of the 
person who wrote this passage.  

iv. The meaning and context and details of how the various processes and 
functions described in Section 3.2.3 of Summit’s applications and how they 
were actually performed and the models and calculations used to support 
them. 

b. The factual documentation and information that might support or that Summit 
will use to support a finding “[t]hat the storage operator has obtained the consent 
of persons who own at least sixty percent of the storage reservoir's pore space” as 
required by N.D.C.C. § 38-22-08(5). 

c. The factual documentation and information that might support or that Summit will 
use to support any finding in this proceeding “[t]hat the proposed storage facility 
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will not adversely affect surface waters or formations containing fresh water” as is 
stated at N.D.C.C. § 38-22-08(7). 

d. The factual documentation and information that might support or that Summit will 
use to support any finding in this proceeding that “[t]hat the storage facility will not 
endanger human health nor unduly endanger the environment” as is stated at 
N.D.C.C. § 38-22-08(10).  

e. The factual documentation and information that might support or that Summit will 
use to support any finding in this proceeding “[t]hat the horizontal and vertical 
boundaries of the storage reservoir are defined [and] include buffer areas to ensure 
that the storage facility is operated safely and as contemplated” as is stated at 
N.D.C.C. § 38-22-08(12). 

f. The factual documentation and information related to or that might support or that 
Summit will use to support any finding in this proceeding that “all nonconsenting 
pore space owners are or will be equitably compensated” as that phrase is used in 
N.D.C.C. § 38-22-08(14) and any documentation, information, data sets, 
comparable sales, comparable transactions, appraisals, market reports, financial 
reports, or other documents related to or referencing compensation paid to 
nonconsenting pore space owners. 

i. This subtopic I.b. includes all amounts paid by Summit to any individual or 
entity for use of or damages to pore space or property rights associated with 
or related to its storage facility that is the subject of Summit’s application 
and the Storage Reservoir, and all agreements for such use or damages or 
payments. 

ii. This subtopic I.b. includes all reports and agreements in Summit’s 
possession indicating any amount of compensation paid for any kind of use 
of or damage to pore space or property for CO2 sequestration. If Summit 
has in its possession any agreement with any property owner for use of 
property or damage to property arising from use of pore space or property 
for storage or sequestration of CO2 it is included in this topic. 
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NORTH DAKOTA 

OIL AND GAS DIVISION 

 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 

 

  



 
 

7 
 

 
INTERVENOR LANDOWNERS’ SECOND AMENDED NOTICE OF 30(b)(6) 

DEPOSITION OF SUMMIT CARBON STORAGE #2, LLC 
 

 
TO: Summit Carbon Storage #2, by and through its attorney, Lawrence Bender, Fredrickson & 

Byron, P.A., 304 East Front Avenue, Suite 400, Bismarck, North Dakota, 58504: 
 

[¶1] PLEASE TAKE NOTICE that, pursuant to N.D.C.C. § 28-32-33 and Rule 30(b)(6) of 

the North Dakota Rules of Civil Procedure, Intervenors Landowners the Swenson Living Trust, 

Michael Bauman, Glenn and Lisa Gerving, Michael and Bonnie Haupt, John Jochim, Kevin and 

Kimberly Kraft, Charmayne Liebelt, Kirk and Linda Maize and Allen Maize, Paul and Christy 

Metz, JoLene M. Rust, and Gary and Cassie Smith (“Landowners”) will take the deposition upon 

oral examination of Summit Carbon Storage #2, LLC (“SCS” or “CO2 injector”) through one or 

more of its officers, directors, managing agents, or other representatives who shall be designated 

to testify on the CO2 injector’s behalf regarding all information known or reasonably available to 

the CO2 injector with respect to the subject matters identified in Exhibit A.  

[¶2] The deposition shall commence on June 6, 2024 at 9:00 a.m. (Central Time), and 

continue thereafter until complete, at the offices of Braaten Law Firm, 100 N. 4th St., Ste. 100, 

Bismarck, North Dakota 58501. The deposition shall be conducted before a court reporter, or other 

officer authorized by law to administer oaths, and shall be recorded by stenographic means and 

supplementally recorded by video. The deposition will be taken for the purposes of discovery, for 

use at hearings, or for other purposes as permitted under the North Dakota Rules of Civil Procedure 

and N.D.C.C. ch. 28-32. 
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Dated this 4th day of June, 2024. 

BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
derrick@braatenlawfirm.com 
 
Attorneys for Intervenors the 
Swenson Living Trust, 
Bauman, Gerving, Haupt, 
Jochim, Kraft, Liebelt, Maize, 
Metz, Rust, and Smith 
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EXHIBIT A TO NOTICE OF DEPOSITION OF SUMMIT CARBON STORAGE #2, LLC 

 
DEFINITIONS 

As used in this Notice, the following terms shall have the meanings and definitions as 

indicated: 

1. “SCS” or “Summit” means the applicants in NDIC Case Nos. 30869, 30870, 30871, 

30872 (for “Summit Carbon Storage #1, LLC,”); 30873, 30874, 30875, 30876 (for “Summit 

Carbon Storage #2,”) and 30877, 30878, 30879, 30880 (for “Summit Carbon Storage #3, LLC,”). 

and each of those entities’ authorized agents. 

2. “Landowners” means The Swenson Living Trust, Michael Bauman, Glenn and Lisa 

Gerving, Michael and Bonnie Haupt, John Jochim, Kevin and Kimberly Kraft, Charmayne 

Liebelt, Kirk and Linda Maize and Allen Maize, Paul and Christy Metz, JoLene M. Rust, and 

Gary and Cassie Smith. 

3. “Storage Reservoir” means the reservoir and formation into which Summit intends 

to inject CO2 and the confining zones within the Areas of Review, as defined and depicted by 

Summit’s applications herein (see e.g. Figure 1-1, NDIC Case No. 30869) including but not limited 

to the Storage Reservoir as defined by Section 1.15 of the Storage Agreement included with 

Summit’s applications in NDIC Case No. 30869, and includes the confining layers/zones, to wit: 

the Pore Space and confining subsurface strata underlying the Facility Area 
described as the Opeche/Spearfish (Upper Confining Zone), Broom Creek 
(Injection Zone), and Amsden (Lower Confining Zone) Formation(s) and which are 
defined as identified by the well logging suite performed at one stratigraphic well, 
the Milton Flemmer 1 well (NDIC File No. 38594) located in the NW¼ of the NE¼, 
Section 35, Township 141 North, Range 88 West, Mercer County, North Dakota. 
The Storage Reservoir is defined as the stratigraphic interval from below the top of 
the Opeche/Spearfish Formation found at a depth of 5,587 feet below the Kelly 
Bushing, to above the base of the Amsden Formation, found at a depth of 6,421 feet 
below the Kelly Bushing, as identified by the Array Induction Gamma log run in 
the Milton Flemmer 1 well. The logging suite included triple combo (gamma ray 
[GR], density porosity, and resistivity), caliper, spectral GR, combinable magnetic 
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resonance (CMR), elemental capture spectroscopy (ESC), dipole sonic including 
four-arm caliper and inclinometer, and an image log. Further, the acquired logs 
were used to pick formation top depths and interpret lithology, petrophysical 
properties, and time-to-depth shifting of seismic data obtained from three 3D 
seismic surveys and one 5-mile long 2D seismic line covering an area totaling 208 
miles in and around the Milton Flemmer 1 stratigraphic well. Formation top depths 
were picked from the top of the Pierre Formation to the base of the Amsden 
Formation. The average depth of the top of the Opeche/Spearfish Formation (Upper 
Confining Zone) across the storage facility area is 5,464 total vertical depth (TVD). 
The average depth of the base of the Amsden Formation (Lower Confining Summit 
Carbon Storage #1, LLC – Broom Creek 5 Zone) across the storage facility area is 
6,270 feet TVD. The average thickness of the Storage Reservoir across the storage 
facility area is 806 feet. 

 
4. “Communication” means any oral or written utterance, notation, or statement of 

any nature, by and to whomever, including, but not limited to, correspondence, text messages, chat 

messages, emails, letters, and any other oral or written conversations, dialogues, discussions, 

interviews, or consultations, between or among two or more persons. 

5. “Document” means all documents or electronically stored information discoverable 

under N.D.R.Civ.P. 34 - including writings, drawings, graphs, charts, photographs, sound 

recordings, images, and other data or data compilations - stored in any medium from which 

information can be obtained either directly or, if necessary, after translation by you into a 

reasonably usable form. Documents and electronically stored information encompasses and 

includes all file formats in which electronically stored information is or can be stored or saved, 

and always includes the native file format if one exists. 

6.  “ESI” or “electronically stored information” means all electronically stored 

information discoverable under N.D.R.Civ.P. 34 - including writings, databases, shapefiles, 

electronic or computer files, graphs, charts, photographs, sound recordings, images, and other data 

or data compilations - stored in any medium from which information can be obtained either directly 

or, if necessary, after translation by you into a reasonably usable form. ESI encompasses and 
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includes all file formats in which electronically stored information is or can be stored or saved, 

and always includes the native file format if one exists. 

7. “Identification,” “identify,” or “identity,” when used in reference to (a) a natural 

person, requires you to state his or her full name and residential and business addresses; (b) a 

corporation, requires you to state its full corporate name and any names under which it does 

business, its state of incorporation, the address of its principal place of business, and the addresses 

of all of its offices in the State of North Dakota; (c) a business, requires you to state the full name 

or style under which the business is conducted, its business address or addresses, the types of 

businesses in which it is engaged, the geographic area in which it conducts those businesses, and 

the identity of the person or persons who own, operate, and control the business; (d) a document, 

requires you to state the number of pages and the nature of the document (e.g., letter or 

memorandum), and if not apparent on the face of the document or ESI, its title, its date, the name 

or names of its authors and recipients, and its present location and custodian; (e) a communication, 

requires you, if any part of the communication was written, to identify the document or documents 

which refer to or evidence the communication, and, to the extent that the communication was non-

written, to identify the persons participating in the communication and to state the date, manner, 

place, and substance of the communication. 

8. “Person” means any individual acting in any capacity as well as any entity or 

organization, including divisions, departments, and other units of the organization, and shall 

include such organizations as public or private corporations, partnerships, joint ventures, voluntary 

or unincorporated associations, sole proprietorships, trusts, estates, governmental agencies, 

commissions, bureaus, or departments. 
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9. “Representative” means any agent, employee, servant, officer, director, attorney, 

or other person acting or purporting to act on behalf of the person in question. 

10. “You,” “your,” or “yourself” refer to “SCS” or “Summit”, and each of its 

authorized agents. 

TOPICS FOR EXAMINATION 

In accordance with N.D.R.Civ.P. 30(b)(6), Landowners designate the following topics and 

matters for examination.  

I. Summit’s applications and the information contained in and created or submitted in 
support of the applications and conclusions drawn therefrom in NDIC Case Nos. 
30869, 30870, 30871, 30872 (for “Summit Carbon Storage #1, LLC,”); 30873, 30874, 
30875, 30876 (for “Summit Carbon Storage #2,”) and 30877, 30878, 30879, 30880 (for 
“Summit Carbon Storage #3, LLC,”) (all applications hereafter referred to collectively 
as “Summit’s applications”). 
a. Summit’s applications include all documents submitted to the North Dakota 

Industrial Commission including its Department of Mineral Resources and its Oil 
and Gas Division (collectively “NDIC”) as part of or in support of or in relation to 
Summit’s applications, and all correspondence between Summit and NDIC whether 
in writing and whether electronic or physical, and whether written or oral. This 
topic and the scope of Summit’s applications as used herein includes all data files, 
spreadsheets, databases, and models (including loading files necessary to make data 
files useable with any model) and all of the information, data, documents, 
calculations, and non-attorney work product that was created in support of 
Summit’s applications or which was necessary to create or is materially supportive 
of Summit’s applications. 

i. Without limiting the generality of the foregoing, this topic includes the 
following models and associated data: 

1. The data and interpretations and inputs for the geologic model 
created with SLB’s Petrel software (Schlumberger, 2020). 

2. The data and inputs and model referred to in Section 3.1 of the 
applications as follows: 

a. “The geologic model and properties served as inputs for 
numerical simulations of CO2 injection using Computer 
Modelling Group Ltd.’s (CMG’s) GEM software (Computer 
Modelling Group Ltd., 2021). Numerical simulations of 
CO2 injection were conducted to assess potential CO2 
injection rate, disposition of injected CO2, wellhead 
pressure (WHP), bottomhole pressure (BHP), and pressure 
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changes in the storage reservoir throughout the expected 
injection time frame and postinjection period. Results of the 
numerical simulations were then used to determine the 
project’s area of review (AOR) pursuant to North Dakota’s 
geologic CO2 storage regulations.”   

3. United States Geological Survey’s PHREEQC geochemical model 
and both the data files and data inputs used to run this model and 
bases for using the chosen inputs. 

4. The data and load files and data decks for the SLB Petrel model that 
was run for Summit’s applications. 

5. Computer Modelling Group Ltd.’s GEM model and both the data 
files and data inputs used to run this model and bases for using the 
chosen inputs. 

6. 3D numerical reservoir simulation model data decks, output files 
and graphing files of the Storage Reservoir in original electronic 
format. Without limiting the foregoing, such files may commonly 
be stored in Schlumberger SEclipse format, CMG (Canadian 
Modeling Group) Imex format, or other similar format.  

7. Input files, field and analytical data, and the model geochemical 
database (and the sources of the foregoing) used to run any 
modelling or analysis of critical threshold pressures or areal extent 
of review or impact and pressure buildup, or which was used to do 
any kind of analysis related to EPA Method 1 or EPA Method 2 or 
Analytical Solution for Leakage in Multilayered Aquifers – 
ASLMA, or any risk-based area-of-review analysis. 

ii. These models also include the conclusions drawn from the models and the 
data inputs used, particularly as those conclusions were used to support 
Summit’s applications as referenced in these topics. 

iii. The identity of the person most familiar with the workflows described in 
Section 3.2.3 of Summit’s application in NDIC Case No. 30869 and how it 
was performed for purposes of Summit’s applications and the identity of the 
person who wrote this passage.  

iv. The meaning and context and details of how the various processes and 
functions described in Section 3.2.3 of Summit’s applications and how they 
were actually performed and the models and calculations used to support 
them. 

b. The factual documentation and information that might support or that Summit 
will use to support a finding “[t]hat the storage operator has obtained the consent 
of persons who own at least sixty percent of the storage reservoir's pore space” as 
required by N.D.C.C. § 38-22-08(5). 

c. The factual documentation and information that might support or that Summit will 
use to support any finding in this proceeding “[t]hat the proposed storage facility 
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will not adversely affect surface waters or formations containing fresh water” as is 
stated at N.D.C.C. § 38-22-08(7). 

d. The factual documentation and information that might support or that Summit will 
use to support any finding in this proceeding that “[t]hat the storage facility will not 
endanger human health nor unduly endanger the environment” as is stated at 
N.D.C.C. § 38-22-08(10).  

e. The factual documentation and information that might support or that Summit will 
use to support any finding in this proceeding “[t]hat the horizontal and vertical 
boundaries of the storage reservoir are defined [and] include buffer areas to ensure 
that the storage facility is operated safely and as contemplated” as is stated at 
N.D.C.C. § 38-22-08(12). 

f. The factual documentation and information related to or that might support or that 
Summit will use to support any finding in this proceeding that “all nonconsenting 
pore space owners are or will be equitably compensated” as that phrase is used in 
N.D.C.C. § 38-22-08(14) and any documentation, information, data sets, 
comparable sales, comparable transactions, appraisals, market reports, financial 
reports, or other documents related to or referencing compensation paid to 
nonconsenting pore space owners. 

i. This subtopic I.b. includes all amounts paid by Summit to any individual or 
entity for use of or damages to pore space or property rights associated with 
or related to its storage facility that is the subject of Summit’s application 
and the Storage Reservoir, and all agreements for such use or damages or 
payments. 

ii. This subtopic I.b. includes all reports and agreements in Summit’s 
possession indicating any amount of compensation paid for any kind of use 
of or damage to pore space or property for CO2 sequestration. If Summit 
has in its possession any agreement with any property owner for use of 
property or damage to property arising from use of pore space or property 
for storage or sequestration of CO2 it is included in this topic. 
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NORTH DAKOTA 

OIL AND GAS DIVISION 

 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 

 

 

  



 
 

3 
 

In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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INTERVENOR LANDOWNERS’ SECOND AMENDED NOTICE OF 30(b)(6) 

DEPOSITION OF SUMMIT CARBON STORAGE #3, LLC 
 

 
TO: Summit Carbon Storage #3, LLC, by and through its attorney, Lawrence Bender, 

Fredrickson & Byron, P.A., 304 East Front Avenue, Suite 400, Bismarck, North Dakota, 
58504: 

 

[¶1] PLEASE TAKE NOTICE that, pursuant to N.D.C.C. § 28-32-33 and Rule 30(b)(6) of 

the North Dakota Rules of Civil Procedure, Intervenors Landowners the Swenson Living Trust, 

Michael Bauman, Glenn and Lisa Gerving, Michael and Bonnie Haupt, John Jochim, Kevin and 

Kimberly Kraft, Charmayne Liebelt, Kirk and Linda Maize and Allen Maize, Paul and Christy 

Metz, JoLene M. Rust, and Gary and Cassie Smith (“Landowners”) will take the deposition upon 

oral examination of Summit Carbon Storage #3, LLC (“SCS” or “CO2 injector”) through one or 

more of its officers, directors, managing agents, or other representatives who shall be designated 

to testify on the CO2 injector’s behalf regarding all information known or reasonably available to 

the CO2 injector with respect to the subject matters identified in Exhibit A.  

[¶2] The deposition shall commence on June 6, 2024 at 9:00 a.m. (Central Time), and 

continue thereafter until complete, at the offices of Braaten Law Firm, 100 N. 4th St., Ste. 100, 

Bismarck, North Dakota 58501. The deposition shall be conducted before a court reporter, or other 

officer authorized by law to administer oaths, and shall be recorded by stenographic means and 

supplementally recorded by video. The deposition will be taken for the purposes of discovery, for 

use at hearings, or for other purposes as permitted under the North Dakota Rules of Civil Procedure 

and N.D.C.C. ch. 28-32. 
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Dated this 4th day of June, 2024. 

BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
derrick@braatenlawfirm.com 
 
Attorneys for Intervenors the 
Swenson Living Trust, 
Bauman, Gerving, Haupt, 
Jochim, Kraft, Liebelt, Maize, 
Metz, Rust, and Smith 
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EXHIBIT A TO NOTICE OF DEPOSITION OF SUMMIT CARBON STORAGE #3, LLC 

 
DEFINITIONS 

As used in this Notice, the following terms shall have the meanings and definitions as 

indicated: 

1. “SCS” or “Summit” means the applicants in NDIC Case Nos. 30869, 30870, 30871, 

30872 (for “Summit Carbon Storage #1, LLC,”); 30873, 30874, 30875, 30876 (for “Summit 

Carbon Storage #2,”) and 30877, 30878, 30879, 30880 (for “Summit Carbon Storage #3, LLC,”). 

and each of those entities’ authorized agents. 

2. “Landowners” means The Swenson Living Trust, Michael Bauman, Glenn and Lisa 

Gerving, Michael and Bonnie Haupt, John Jochim, Kevin and Kimberly Kraft, Charmayne 

Liebelt, Kirk and Linda Maize and Allen Maize, Paul and Christy Metz, JoLene M. Rust, and 

Gary and Cassie Smith. 

3. “Storage Reservoir” means the reservoir and formation into which Summit intends 

to inject CO2 and the confining zones within the Areas of Review, as defined and depicted by 

Summit’s applications herein (see e.g. Figure 1-1, NDIC Case No. 30869) including but not limited 

to the Storage Reservoir as defined by Section 1.15 of the Storage Agreement included with 

Summit’s applications in NDIC Case No. 30869, and includes the confining layers/zones, to wit: 

the Pore Space and confining subsurface strata underlying the Facility Area 
described as the Opeche/Spearfish (Upper Confining Zone), Broom Creek 
(Injection Zone), and Amsden (Lower Confining Zone) Formation(s) and which are 
defined as identified by the well logging suite performed at one stratigraphic well, 
the Milton Flemmer 1 well (NDIC File No. 38594) located in the NW¼ of the NE¼, 
Section 35, Township 141 North, Range 88 West, Mercer County, North Dakota. 
The Storage Reservoir is defined as the stratigraphic interval from below the top of 
the Opeche/Spearfish Formation found at a depth of 5,587 feet below the Kelly 
Bushing, to above the base of the Amsden Formation, found at a depth of 6,421 feet 
below the Kelly Bushing, as identified by the Array Induction Gamma log run in 
the Milton Flemmer 1 well. The logging suite included triple combo (gamma ray 
[GR], density porosity, and resistivity), caliper, spectral GR, combinable magnetic 
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resonance (CMR), elemental capture spectroscopy (ESC), dipole sonic including 
four-arm caliper and inclinometer, and an image log. Further, the acquired logs 
were used to pick formation top depths and interpret lithology, petrophysical 
properties, and time-to-depth shifting of seismic data obtained from three 3D 
seismic surveys and one 5-mile long 2D seismic line covering an area totaling 208 
miles in and around the Milton Flemmer 1 stratigraphic well. Formation top depths 
were picked from the top of the Pierre Formation to the base of the Amsden 
Formation. The average depth of the top of the Opeche/Spearfish Formation (Upper 
Confining Zone) across the storage facility area is 5,464 total vertical depth (TVD). 
The average depth of the base of the Amsden Formation (Lower Confining Summit 
Carbon Storage #1, LLC – Broom Creek 5 Zone) across the storage facility area is 
6,270 feet TVD. The average thickness of the Storage Reservoir across the storage 
facility area is 806 feet. 

 
4. “Communication” means any oral or written utterance, notation, or statement of 

any nature, by and to whomever, including, but not limited to, correspondence, text messages, chat 

messages, emails, letters, and any other oral or written conversations, dialogues, discussions, 

interviews, or consultations, between or among two or more persons. 

5. “Document” means all documents or electronically stored information discoverable 

under N.D.R.Civ.P. 34 - including writings, drawings, graphs, charts, photographs, sound 

recordings, images, and other data or data compilations - stored in any medium from which 

information can be obtained either directly or, if necessary, after translation by you into a 

reasonably usable form. Documents and electronically stored information encompasses and 

includes all file formats in which electronically stored information is or can be stored or saved, 

and always includes the native file format if one exists. 

6.  “ESI” or “electronically stored information” means all electronically stored 

information discoverable under N.D.R.Civ.P. 34 - including writings, databases, shapefiles, 

electronic or computer files, graphs, charts, photographs, sound recordings, images, and other data 

or data compilations - stored in any medium from which information can be obtained either directly 

or, if necessary, after translation by you into a reasonably usable form. ESI encompasses and 
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includes all file formats in which electronically stored information is or can be stored or saved, 

and always includes the native file format if one exists. 

7. “Identification,” “identify,” or “identity,” when used in reference to (a) a natural 

person, requires you to state his or her full name and residential and business addresses; (b) a 

corporation, requires you to state its full corporate name and any names under which it does 

business, its state of incorporation, the address of its principal place of business, and the addresses 

of all of its offices in the State of North Dakota; (c) a business, requires you to state the full name 

or style under which the business is conducted, its business address or addresses, the types of 

businesses in which it is engaged, the geographic area in which it conducts those businesses, and 

the identity of the person or persons who own, operate, and control the business; (d) a document, 

requires you to state the number of pages and the nature of the document (e.g., letter or 

memorandum), and if not apparent on the face of the document or ESI, its title, its date, the name 

or names of its authors and recipients, and its present location and custodian; (e) a communication, 

requires you, if any part of the communication was written, to identify the document or documents 

which refer to or evidence the communication, and, to the extent that the communication was non-

written, to identify the persons participating in the communication and to state the date, manner, 

place, and substance of the communication. 

8. “Person” means any individual acting in any capacity as well as any entity or 

organization, including divisions, departments, and other units of the organization, and shall 

include such organizations as public or private corporations, partnerships, joint ventures, voluntary 

or unincorporated associations, sole proprietorships, trusts, estates, governmental agencies, 

commissions, bureaus, or departments. 
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9. “Representative” means any agent, employee, servant, officer, director, attorney, 

or other person acting or purporting to act on behalf of the person in question. 

10. “You,” “your,” or “yourself” refer to “SCS” or “Summit”, and each of its 

authorized agents. 

TOPICS FOR EXAMINATION 

In accordance with N.D.R.Civ.P. 30(b)(6), Landowners designate the following topics and 

matters for examination.  

I. Summit’s applications and the information contained in and created or submitted in 
support of the applications and conclusions drawn therefrom in NDIC Case Nos. 
30869, 30870, 30871, 30872 (for “Summit Carbon Storage #1, LLC,”); 30873, 30874, 
30875, 30876 (for “Summit Carbon Storage #2,”) and 30877, 30878, 30879, 30880 (for 
“Summit Carbon Storage #3, LLC,”) (all applications hereafter referred to collectively 
as “Summit’s applications”). 
a. Summit’s applications include all documents submitted to the North Dakota 

Industrial Commission including its Department of Mineral Resources and its Oil 
and Gas Division (collectively “NDIC”) as part of or in support of or in relation to 
Summit’s applications, and all correspondence between Summit and NDIC whether 
in writing and whether electronic or physical, and whether written or oral. This 
topic and the scope of Summit’s applications as used herein includes all data files, 
spreadsheets, databases, and models (including loading files necessary to make data 
files useable with any model) and all of the information, data, documents, 
calculations, and non-attorney work product that was created in support of 
Summit’s applications or which was necessary to create or is materially supportive 
of Summit’s applications. 

i. Without limiting the generality of the foregoing, this topic includes the 
following models and associated data: 

1. The data and interpretations and inputs for the geologic model 
created with SLB’s Petrel software (Schlumberger, 2020). 

2. The data and inputs and model referred to in Section 3.1 of the 
applications as follows: 

a. “The geologic model and properties served as inputs for 
numerical simulations of CO2 injection using Computer 
Modelling Group Ltd.’s (CMG’s) GEM software (Computer 
Modelling Group Ltd., 2021). Numerical simulations of 
CO2 injection were conducted to assess potential CO2 
injection rate, disposition of injected CO2, wellhead 
pressure (WHP), bottomhole pressure (BHP), and pressure 
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changes in the storage reservoir throughout the expected 
injection time frame and postinjection period. Results of the 
numerical simulations were then used to determine the 
project’s area of review (AOR) pursuant to North Dakota’s 
geologic CO2 storage regulations.”   

3. United States Geological Survey’s PHREEQC geochemical model 
and both the data files and data inputs used to run this model and 
bases for using the chosen inputs. 

4. The data and load files and data decks for the SLB Petrel model that 
was run for Summit’s applications. 

5. Computer Modelling Group Ltd.’s GEM model and both the data 
files and data inputs used to run this model and bases for using the 
chosen inputs. 

6. 3D numerical reservoir simulation model data decks, output files 
and graphing files of the Storage Reservoir in original electronic 
format. Without limiting the foregoing, such files may commonly 
be stored in Schlumberger SEclipse format, CMG (Canadian 
Modeling Group) Imex format, or other similar format.  

7. Input files, field and analytical data, and the model geochemical 
database (and the sources of the foregoing) used to run any 
modelling or analysis of critical threshold pressures or areal extent 
of review or impact and pressure buildup, or which was used to do 
any kind of analysis related to EPA Method 1 or EPA Method 2 or 
Analytical Solution for Leakage in Multilayered Aquifers – 
ASLMA, or any risk-based area-of-review analysis. 

ii. These models also include the conclusions drawn from the models and the 
data inputs used, particularly as those conclusions were used to support 
Summit’s applications as referenced in these topics. 

iii. The identity of the person most familiar with the workflows described in 
Section 3.2.3 of Summit’s application in NDIC Case No. 30869 and how it 
was performed for purposes of Summit’s applications and the identity of the 
person who wrote this passage.  

iv. The meaning and context and details of how the various processes and 
functions described in Section 3.2.3 of Summit’s applications and how they 
were actually performed and the models and calculations used to support 
them. 

b. The factual documentation and information that might support or that Summit 
will use to support a finding “[t]hat the storage operator has obtained the consent 
of persons who own at least sixty percent of the storage reservoir's pore space” as 
required by N.D.C.C. § 38-22-08(5). 

c. The factual documentation and information that might support or that Summit will 
use to support any finding in this proceeding “[t]hat the proposed storage facility 
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will not adversely affect surface waters or formations containing fresh water” as is 
stated at N.D.C.C. § 38-22-08(7). 

d. The factual documentation and information that might support or that Summit will 
use to support any finding in this proceeding that “[t]hat the storage facility will not 
endanger human health nor unduly endanger the environment” as is stated at 
N.D.C.C. § 38-22-08(10).  

e. The factual documentation and information that might support or that Summit will 
use to support any finding in this proceeding “[t]hat the horizontal and vertical 
boundaries of the storage reservoir are defined [and] include buffer areas to ensure 
that the storage facility is operated safely and as contemplated” as is stated at 
N.D.C.C. § 38-22-08(12). 

f. The factual documentation and information related to or that might support or that 
Summit will use to support any finding in this proceeding that “all nonconsenting 
pore space owners are or will be equitably compensated” as that phrase is used in 
N.D.C.C. § 38-22-08(14) and any documentation, information, data sets, 
comparable sales, comparable transactions, appraisals, market reports, financial 
reports, or other documents related to or referencing compensation paid to 
nonconsenting pore space owners. 

i. This subtopic I.b. includes all amounts paid by Summit to any individual or 
entity for use of or damages to pore space or property rights associated with 
or related to its storage facility that is the subject of Summit’s application 
and the Storage Reservoir, and all agreements for such use or damages or 
payments. 

ii. This subtopic I.b. includes all reports and agreements in Summit’s 
possession indicating any amount of compensation paid for any kind of use 
of or damage to pore space or property for CO2 sequestration. If Summit 
has in its possession any agreement with any property owner for use of 
property or damage to property arising from use of pore space or property 
for storage or sequestration of CO2 it is included in this topic. 



 

 
 

 
 
 

June 5, 2024 
 
 
 
VIA E-MAIL 

derrick@braatenlawfirm.com 
Derrick L. Braaten 
Braaten Law Firm 
109 N. Fourth St., Ste. 100 
Bismarck, ND 58501-4003 

RE: NDIC Case Nos. 30869–30880 

Dear Derrick: 

This letter concerns the following documents you served in the above-referenced cases: 
Intervenor Landowners’ Second Amended Notice of 30(b)(6) Deposition of Summit Carbon 
Storage #1, LLC; Intervenor Landowners’ Second Amended Notice of 30(b)(6) Deposition of 
Summit Carbon Storage #2, LLC; Intervenor Landowners’ Second Amended Notice of 30(b)(6) 
Deposition of Summit Carbon Storage #3, LLC (collectively, the “Deposition Notices”).  I 
received copies of these documents by e-mail yesterday, June 4, 2024. 

Rule 30(b)(1) provides that a party who wants to depose a person by oral questions must 
give reasonable written notice “to every other party.”  The North Dakota Industrial Commission 
(“Commission”) issued an order on Monday, June 3, 2024, granting the petition to intervene in 
NDIC Case Nos. 30869–30880 filed by Minnkota Power Cooperative, Inc. (“Minnkota”).  The 
declaration of service accompanying the Deposition Notices does not indicate that Minnkota has 
been served with copies thereof.  As a result, the Intervenor Landowners have not complied with 
Rule 30 and the Deposition Notices are ineffective.  Cf. Rolin Mfg., Inc. v. Mosbrucker, 
544 N.W.2d 132, 139 (N.D. 1996) (Noting that issuance of subpoena without written notice to 
other parties was “not consistent with” the Rules of Civil Procedure and affirming district court 
order quashing subpoena and imposing sanctions on issuing party). 

If Minnkota has been given notice of the proposed depositions of my clients, there remain 
issues with the Deposition Notices that I believe are ultimately fatal.  As noted above, 
Rule 30(b)(1) requires that a party seeking to depose another person must give “reasonable written 
notice” thereof.  The Deposition Notices were served on June 4, 2024, for a deposition to take 
place on June 6, 2024.  I am not aware of any court that has held less than two days’ notice to be 
“reasonable” under Rule 30.  For this reason, the Deposition Notices do not comply with Rule 30. 

30(b)(6) Deposition of Summit Carbon
Storage #1, #2, #3, LLC06-06-2024

EXHIBIT

007
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Rule 30(b)(6) requires that “[b]efore or promptly after the notice . . . is served, the serving 
party and the organization must confer in good faith about the matters for examination.”  Intervenor 
Landowners have not attempted to confer in good faith with my clients regarding the matters for 
examination, nor does a June 6, 2024 deposition date allow for such conferral.  As such, the 
Intervenor Landowners have not complied with Rule 30(b)(6) and the Deposition Notices are for 
that additional reason ineffective. 

The Intervenor Landowners failure to confer in good faith regarding matters for 
examination is exacerbated by the fact that the Deposition Notices do not comply with 
Rule 30(b)(6)’s requirement they “describe with reasonable particularity the matters for 
examination.”  As I read the Deposition Notices, I understand the topic for examination to be 
“Summit’s applications and the information contained in and created or submitted in support of 
the applications and conclusions drawn therefrom in NDIC Case Nos. [30869–30880].”  This is 
analogous to listing “all allegations contained in the complaint” as a matter for examination, which 
courts routinely reject for failure to comply with the reasonable particularity requirement.  See, 
e.g., Washington-St. Tammany Elec. Coop., Inc. v. Louisiana Generating, L.L.C., No. CV 17-405-
JWD-RLB, 2019 WL 1804849, at *12 (M.D. La. Apr. 24, 2019) (concluding that 30(b)(6) 
deposition topic “which generally refers to allegations in the Complaint” is overly broad and fails 
to describe the topic with reasonable particularity); Waste Mgmt. of Louisiana, LLC v. River Birch, 
Inc., No. CV 11-2405, 2017 WL 2831700, at *3 (E.D. La. June 30, 2017) (finding that “The factual 
basis for the allegations contained in [the Plaintiff’s] RICO Statement” and “The factual basis for 
the allegations contained in [the Plaintiff’s] Third Amended Complaint” to be overly broad as 
written); Carriage Hills Condo., Inc. v. Roofing, 109 So.3d 329, 336 (Fla. App. 2013) (finding that 
“all allegations contained in the complaint” fails to meet reasonable particularity requirement); 
E3 Biofuels, LLC v. Biothane, LLC, No. 8:11CV44, 2013 WL 4400506, at *2 (D. Neb. Aug. 15, 
2013) (stating the most obvious example of a failure to particularize the areas of inquiry is a request 
for testimony regarding “[Plaintiff’s] claims as set forth in its Amended Complaint”).  Because the 
Deposition Notices fail to comply with Rule 30(b)(6)’s “reasonable particularity” requirement, 
they are improper and ineffective. 

Ultimately, this letter is intended to inform you that because of the Intervenor Landowners’ 
failure to comply with Rule 30, my clients do not intend to appear for the depositions tomorrow, 
June 6, 2024, as set forth in the Deposition Notices.  Should you have any questions, please advise. 

Sincerely, 
 

/s/ Lawrence Bender 
 

LAWRENCE BENDER 
LB/sdp 
 
cc: Summit Carbon Solutions, LLC 
 
#82707960v1 



From:                                 "Derrick Braaten" <derrick@braatenlawfirm.com>
Sent:                                  Thursday, June 6, 2024 12:39 AM
To:                                      "Etter, Mary" <MEtter@fredlaw.com>
Cc:                                      "Bender, Lawrence" <LBender@fredlaw.com>; "Ptacek, Spencer" 
<SPtacek@fredlaw.com>; "Desirae Zaste" <desirae@braatenlawfirm.com>
Subject:                             RE: NDIC Case Nos. 30869-30880
Attachments:                   RE: Summit Carbon Solutions – NDIC Case Nos. 30869-30880, 240502 
Bender ltr from DB re discovery and deposition.pdf

Lawrence, 
 
I appreciate your sending this notice and letting me know in advance this evening.  
 
I disagree that there is not an obligation for your client to produce a witness. I’ll respond 
specifically to your points below. 
 
I did provide notice to Minnkota. I was in a hearing all day today with Josh Swanson and 
explained it to him and he was aware of the deposition and apparently not intending to 
participate. But he did get notice. We also served him formally with the notice of deposition.  
 
I offered to confer before I even served the notice, and that letter is attached. I then served 
you with the notice that included the topics for examination on May 9, and they have not 
changed since then. That was more than sufficient to provide you with reasonable notice as 
well. You were provided with the topics a month ago and they’ve not changed, and you were 
well aware of the date and time. My opening email also offered to confer and adjust the date 
or work with you on this depo, and you never took me up on that.  
 
As to the particularity of the topics speak for themselves, and I clearly did not simply state 
“the applications.”  For example, I narrowed in from the broader category to very specifically 
request a witness prepared to discuss: “The data and inputs and model referred to in Section 
3.1 of the applications as follows: [the] geologic model and properties served as inputs for 
numerical simulations of CO2 injection using Computer Modelling Group Ltd.’s (CMG’s) 
GEM software (Computer Modelling Group Ltd., 2021). Numerical simulations of CO2 
injection were conducted to assess potential CO2 injection rate, disposition of injected CO2, 
wellhead pressure (WHP), bottomhole pressure (BHP), and pressure changes in the storage 
reservoir throughout the expected injection time frame and postinjection period. Results of 
the numerical simulations were then used to determine the project’s area of review (AOR) 
pursuant to North Dakota’s geologic CO2 storage regulations.” I also specified: “United 
States Geological Survey’s PHREEQC geochemical model and both the data files and data 
inputs used to run this model and bases for using the chosen inputs.” 
 
I intend to move forward with the deposition tomorrow morning. If there is no witness I will 
put that on record and continue the deposition. 
 
Thank you, 
Derrick 
 
Derrick Braaten 
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BRAATEN LAW FIRM 
109 N. 4th Street, Suite 100 

Bismarck, ND  58501 
Phone:  701-221-2911 
Fax:  701-221-5842 

www.braatenlawfirm.com 
 

 
PRIVILEGED COMMUNICATION 
This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic 
Communications Privacy Act, 18 U.S.C. Sections 2510-2521.  This e-mail is confidential and may contain information 
that is privileged, attorney work product or exempt from disclosure under applicable law.  Recipients should not file 
copies of this e-mail with publicly accessible records.  If you have received this message in error, please immediately 
notify the sender by return e-mail and delete this e-mail message from your computer. Thank you for your 
cooperation. 
 
From: Etter, Mary <MEtter@fredlaw.com> 
Sent: Wednesday, June 5, 2024 5:55 PM
To: Derrick Braaten <derrick@braatenlawfirm.com>
Cc: Bender, Lawrence <LBender@fredlaw.com>
Subject: NDIC Case Nos. 30869-30880 
 
[Warning: External Sender] 
Good evening, Derrick, 
 
Please see the attached letter from Mr. Bender.  If you have any questions, please contact 
Lawrence. 
 
Thank you, 
Mary 
 
Mary Etter
Legal Administrative Assistant to Jason R.S. Cassady, 
Justin G. Hughes, and Spencer D. Ptacek
Fredrikson & Byron, P.A.
304 East Front Ave, Suite 400 | Bismarck, ND 58504-5639 
Direct: 701.221.8642 | Main: 701.221.8700| metter@fredlaw.com 
www.fredlaw.com 

 

 
Fredrikson’s Bismarck office has moved, please note our new address. 

This is a transmission from the law firm of Fredrikson & Byron, P.A. and may contain information which is privileged, 
confidential, and protected by the attorney-client or attorney work product privileges.  If you are not the addressee, 
note that any disclosure, copying, distribution, or use of the contents of this message is prohibited.  If you have 
received this transmission in error, please destroy it and notify us immediately at our telephone number (701) 221-
8700. 
 

http://www.braatenlawfirm.com/
mailto:metter@fredlaw.com
http://www.fredlaw.com/


 

 

May 2, 2024 
 
Via Email Only 
 
Lawrence Bender 
304 East Front Avenue, Suite 400 
Bismarck, ND 58504-5639 
lbender@fredlaw.com 
 
 Re: Summit Carbon Solutions – NDIC Case Nos. 30869-30880 
 
Lawrence: 
 
I am writing to discuss discovery in this administrative proceeding. I would like to conduct a 
30(b)(6) deposition of your client and am currently working on a topic list and will be providing 
that to you in the next few days. I understand you will need to see the topics in order to determine 
who at Summit will be testifying, but I would like to put aside some days in late May/early June 
for the deposition that work for our two schedules at least given how busy we both are and are 
likely to become. Please let me know what days you have available for a deposition.  I also will be 
serving your client with a couple rounds of written discovery, and I want to give you a heads up 
that I intend to request that the NDIC expedite the discovery process.  
 
I also would like to know if you would have any objection to my asking the commission for 
electronic data and files that were provided to the commission on behalf of your client, such as 
shape files, engineering files for the reservoir modeling and geological data. If I am able to get all 
data and electronic files the Commission has, that may be sufficient for my experts and their 
technical review if it contains all of the pertinent data. I’m also happy to sit down with you and 
anyone from Summit or the NDIC to discuss a way to efficiently exchange data and information 
prior to the hearing. 
 
Sincerely, 
 

 
 
Derrick Braaten 
 
DB/dnz 
 
cc: Clients 
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From:                                 "Derrick Braaten" <derrick@braatenlawfirm.com>
Sent:                                  Thursday, May 9, 2024 8:08 PM
To:                                      "Desirae Zaste" <desirae@braatenlawfirm.com>; "Bender, Lawrence" 
<LBender@fredlaw.com>
Subject:                             RE: Summit Carbon Solutions – NDIC Case Nos. 30869-30880

Lawrence, 
 
I scheduled this to get a date down and I did try to look at what I know of your schedule between 
PSC hearings, etc.  I am open to rescheduling this if we can find a mutually agreeable date though, so 
just wanted to let you know that right away. I realize we may also still get in a fight about whether 
you’re going to show up or respond to anything I am doing until the NDIC responds to the petition, 
but assuming I move ahead with it just let me know on the date. 
 
Thanks, 
Derrick 
 
Derrick Braaten 

 

BRAATEN LAW FIRM 
109 N. 4th Street, Suite 100 

Bismarck, ND  58501 
Phone:  701-221-2911 
Fax:  701-221-5842 

www.braatenlawfirm.com 
 

 
PRIVILEGED COMMUNICATION 
This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic 
Communications Privacy Act, 18 U.S.C. Sections 2510-2521.  This e-mail is confidential and may contain information 
that is privileged, attorney work product or exempt from disclosure under applicable law.  Recipients should not file 
copies of this e-mail with publicly accessible records.  If you have received this message in error, please immediately 
notify the sender by return e-mail and delete this e-mail message from your computer. Thank you for your 
cooperation. 
 

From: Desirae Zaste <desirae@braatenlawfirm.com> 
Sent: Thursday, May 9, 2024 3:04 PM
To: Bender, Lawrence <LBender@fredlaw.com>
Cc: Derrick Braaten <derrick@braatenlawfirm.com>
Subject: Summit Carbon Solutions – NDIC Case Nos. 30869-30880 
 
Mr. Bender, 
 
Attached for service are the following documents: 
 

• Landowners Notice of 30(b)(6) Deposition of Summit Carbon Solutions; and 
• Declaration of Service. 

 
A copy will also be sent via US Mail. 
 
DESIRAE ZASTE │ Certified Paralegal 
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notify the sender by return e-mail and delete this e-mail message from your computer. Thank you for your 
cooperation. 
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 Motion to Compel.pdf


 13 minutes ago Desirae Zaste 138 KB 0 0

Documents Motion to Compel - Swenson et al
From: Derrick Braaten <derrick@braatenlawfirm.com>
Sent on: Thursday, June 6, 2024 12:39:23 AM
To: Etter, Mary <MEtter@fredlaw.com>
CC: Bender, Lawrence <LBender@fredlaw.com>; Ptacek, Spencer <SPtacek@fredlaw.com>; Desirae

Zaste <desirae@braatenlawfirm.com>
Subject: RE: NDIC Case Nos. 30869-30880
Attachments: RE Summit Carbon Solutions – NDIC Case Nos. 30869-30880.msg (113 KB), 240502 Bender ltr from DB

re discovery and deposition.pdf (162.15 KB)
   

Lawrence,
 
I appreciate your sending this notice and letting me know in advance this evening.
 
I disagree that there is not an obligation for your client to produce a witness. I’ll respond specifically to your points below.
 
I did provide notice to Minnkota. I was in a hearing all day today with Josh Swanson and explained it to him and he was
aware of the deposition and apparently not intending to participate. But he did get notice. We also served him formally with
the notice of deposition.
 
I offered to confer before I even served the notice, and that letter is attached. I then served you with the notice that included
the topics for examination on May 9, and they have not changed since then. That was more than sufficient to provide you
with reasonable notice as well. You were provided with the topics a month ago and they’ve not changed, and you were well
aware of the date and time. My opening email also offered to confer and adjust the date or work with you on this depo, and
you never took me up on that.
 
As to the particularity of the topics speak for themselves, and I clearly did not simply state “the applications.”  For example, I
narrowed in from the broader category to very specifically request a witness prepared to discuss: “The data and inputs and
model referred to in Section 3.1 of the applications as follows: [the] geologic model and properties served as inputs for
numerical simulations of CO2 injection using Computer Modelling Group Ltd.’s (CMG’s) GEM software (Computer
Modelling Group Ltd., 2021). Numerical simulations of CO2 injection were conducted to assess potential CO2 injection rate,
disposition of injected CO2, wellhead pressure (WHP), bottomhole pressure (BHP), and pressure changes in the storage
reservoir throughout the expected injection time frame and postinjection period. Results of the numerical simulations were
then used to determine the project’s area of review (AOR) pursuant to North Dakota’s geologic CO2 storage regulations.” I
also specified: “United States Geological Survey’s PHREEQC geochemical model and both the data files and data inputs
used to run this model and bases for using the chosen inputs.”
 
I intend to move forward with the deposition tomorrow morning. If there is no witness I will put that on record and continue
the deposition.
 
Thank you,
Derrick
 
Derrick Braaten

 

Braaten Law Firm
109 N. 4th Street, Suite 100

Bismarck, ND  58501
Phone:  701-221-2911
Fax:  701-221-5842

www.braatenlawfirm.com
 

 
PRIVILEGED COMMUNICATION
This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic Communications Privacy Act, 18 U.S.C. Sections
2510-2521.  This e-mail is confidential and may contain information that is privileged, attorney work product or exempt from disclosure under applicable
law.  Recipients should not file copies of this e-mail with publicly accessible records.  If you have received this message in error, please immediately notify the
sender by return e-mail and delete this e-mail message from your computer. Thank you for your cooperation.
 
From: Etter, Mary <MEtter@fredlaw.com>
Sent: Wednesday, June 5, 2024 5:55 PM
To: Derrick Braaten <derrick@braatenlawfirm.com>
Cc: Bender, Lawrence <LBender@fredlaw.com>
Subject: NDIC Case Nos. 30869-30880
 
[Warning: External Sender]
Good evening, Derrick,
 
Please see the attached letter from Mr. Bender.  If you have any questions, please contact Lawrence.
 
Thank you,
Mary
 
Mary Etter
Legal Administrative Assistant to Jason R.S. Cassady,
Justin G. Hughes, and Spencer D. Ptacek
Fredrikson & Byron, P.A.
304 East Front Ave, Suite 400 | Bismarck, ND 58504-5639
Direct: 701.221.8642 | Main: 701.221.8700| metter@fredlaw.com
www.fredlaw.com
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NORTH DAKOTA

OIL AND GAS DIVISION

In re application of Summit     : Case No(s). 30869 
Carbon Storage #1, LLC requesting :         30870
consideration for the geologic    :         30871 
storage of carbon dioxide in the  :         30872
Broom Creek Formation from the    :         30873 
Midwest Carbon Express Pipeline in:         30874
the storage facility located in   :         30875 
Sections 31, 32, 33, and 34,    :         30876
Township 142 North, Range 87 West,:         30877 
Sections 1, 11, 12, 13, 14, 15,   :         30878
22, 23, 24, 25, 26, 35, and 36,   :         30879 
Township 141 North, Range 88 West,:         30880
Sections 2, 3, 4, 5, 6, 7, 8, 9,  : 
10, 11, 14, 15, 16, 17, 18, 19,   :
20, 21, 22, 23, 25, 26, 27, 28,   : 
29, 30, 31, 32, 33, 34, and 35,   : 
Township 141 North, Range 87 West,: 
Sections 1, 2, 3, and 12, Township:
140 North, Range 88 West and    : 
Sections 4, 5, 6, and 7, Township : 
140 North, Range 87 West, Mercer, : 
Morton, and Oliver Counties, ND.  : 

In re application of Summit     :
Carbon Storage #1, LLC to       : 
consider the amalgamation of the  : 
storage reservoir pore space, in  : 
which the Commission may require  : 
that the pore space owned by    : 
nonconsenting owners be included  : 
in the geologic storage, as     : 
required to operate the Summit    : 
Carbon Storage #1, LLC storage    : 
facility located in Sections 31,  : 
32, 33, and 34, Township 142    : 
North, Range 87 West, Sections 1, : 
11, 12, 13, 14, 15, 22, 23, 24,   : 
25, 26, 35, and 36, Township 141  : 
North, Range 88 West, Sections 2, : 
3, 4, 5, 6, 7, 8, 9, 10, 11, 14,  : 
15, 16, 17, 18, 19, 20, 21, 22,   : 
23, 25, 26, 27, 28, 29, 30, 31,   : 
32, 33, 34, and 35, Township 141  : 
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North, Range 87 West, Sections 1, : 
2, 3, and 12, Township 140 North, : 
Range 88 West and Sections 4, 5,  : 
6, and 7, Township 140 North,   :
Range 87 West, Mercer, Morton,    :  
and Oliver Counties, ND, in the   : 
Broom Creek Formation.     : 

In re application of Summit     : 
Carbon Storage #1, LLC for an   : 
order of the Commission    : 
determining the amount of       : 
financial responsibility for the  : 
geologic storage of carbon dioxide: 
from the Midwest Carbon Express   : 
Pipeline in the storage facility  : 
located in Sections 31, 32, 33,   : 
and 34, Township 142 North, Range : 
87 West, Sections 1, 11, 12, 13,  : 
14, 15, 22, 23, 24, 25, 26, 35,   : 
and 36, Township 141 North, Range : 
88 West, Sections 2, 3, 4, 5, 6,  : 
7, 8, 9, 10, 11, 14, 15, 16, 17,  : 
18, 19, 20, 21, 22, 23, 25, 26,   : 
27, 28, 29, 30, 31, 32, 33, 34,   : 
and 35, Township 141 North, Range : 
87 West, Sections 1, 2, 3, and 12,: 
Township 140 North, Range 88 West : 
and Sections 4, 5, 6, and 7,    : 
Township 140 North, Range 87 West,: 
Mercer, Morton, and Oliver      : 
Counties, ND, in the Broom Creek  : 
Formation.    : 

In re motion to consider   : 
establishing the field and pool   : 
limits for lands located in     : 
Sections 31, 32, 33, and 34,    : 
Township 142 North, Range 87 West,: 
Sections 1, 11, 12, 13, 14, 15,   : 
22, 23, 24, 25, 26, 35, and 36,   : 
Township 141 North, Range 88 West,: 
Sections 2, 3, 4, 5, 6, 7, 8, 9,  : 
10, 11, 14, 15, 16, 17, 18, 19,   : 
20, 21, 22, 23, 25, 26, 27, 28,   : 
29, 30, 31, 32, 33, 34, and 35,   : 
Township 141 North, Range 87 West,: 
Sections 1, 2, 3, and 12, Township: 
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140 North, Range 88 West and    : 
Sections 4, 5, 6, and 7, Township : 
140 North, Range 87 West, Mercer, : 
Morton, and Oliver Counties, ND,  : 
subject to the application of   : 
Summit Carbon Storage #1, LLC for : 
the geologic storage of carbon    : 
dioxide in the Broom Creek      : 
Formation.    : 

In re application of Summit     : 
Carbon Storage #2, LLC requesting : 
consideration for the geologic    : 
storage of carbon dioxide in the  : 
Broom Creek Formation from the    : 
Midwest Carbon Express Pipeline   : 
in the storage facility located in:  
Sections 27, 28, 29, 32, 33, 34,  : 
and 35, Township 143 North, Range : 
88 West, Sections 1, 2, 3, 4, 5,  : 
6, 7, 8, 9, 10, 11, 12, 13, 14,   : 
15, 16, 17, 18, 19, 20, 21, 22,   : 
23, 24, 25, 26, 27, 28, 29, 30,   : 
32, 33, 34, 35, and 36, Township  : 
142 North, Range 88 West, Sections:  
5, 6, 7, 8, 17, 18, 19, 20, 29,   : 
30, and 31, Township 142 North,   : 
Range 87 West, and Sections 1, 2, : 
and 3, Township 141 North, Range  : 
88 West, Mercer and Oliver      : 
Counties, ND.     : 

In re application of Summit     : 
Carbon Storage #2, LLC to       : 
consider the amalgamation of the  : 
storage reservoir pore space, in  : 
which the Commission may require  : 
that the pore space owned by    : 
nonconsenting owners be included  : 
in the geologic storage, as     : 
required to operate the Summit    : 
Carbon Storage #2, LLC storage    : 
facility located in Sections 27,  : 
28, 29, 32, 33, 34, and 35,     : 
Township 143 North, Range 88 West,: 
Sections 1, 2, 3, 4, 5, 6, 7, 8,  : 
9, 10, 11, 12, 13, 14, 15, 16, 17,: 
18, 19, 20, 21, 22, 23, 24, 25,   : 
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26, 27, 28, 29, 30, 32, 33, 34,   : 
35, and 36, Township 142 North,   : 
Range 88 West, Sections 5, 6, 7,  : 
8, 17, 18, 19, 20, 29, 30, and 31,: 
Township 142 North, Range 88 West,: 
Sections 5, 6, 7, 8, 17, 18, 19,  : 
20, 29, 30, 31, Township 142    : 
North, Range 87 West, and Sections:  
1, 2, and 3, Township 141 North,  : 
Range 88 West, Mercer and Oliver  : 
Counties, ND in the Broom Creek   : 
Formation.    :

In re application of Summit     : 
Carbon Storage #2, LLC to       : 
consider the application of Summit:  
Carbon Storage #2, LLC for an   : 
order of the Commission    : 
determining the amount of       : 
financial responsibility for the  : 
geologic storage of carbon dioxide:  
from the Midwest Carbon Express   : 
Pipeline in the storage facility  : 
located in Sections 27, 28, 29,   : 
32, 33, 34, and 35, Township 143  : 
North, Range 88 West, Sections 1, : 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11,   : 
12, 13, 14, 15, 16, 17, 18, 19,   : 
20, 21, 22, 23, 24, 25, 26, 27,   : 
28, 29, 30, 32, 33, 34, 35, and   : 
36, Township 142 North, Range 88  : 
West, Sections 5, 6, 7, 8, 17, 18,: 
19, 20, 29, 30, and 31, Township  : 
142 North, Range 87 West, and   : 
Sections 1, 2, and 3, Township 141:  
North, Range 88 West, Mercer and  : 
Oliver Counties, ND, in the Broom : 
Creek Formation.       : 

In re motion of the Commission to : 
consider establishing the field   : 
and pool limits for lands located : 
in Sections 27, 28, 29, 32, 33,   : 
34, and 35, Township 143 North,   : 
Range 88 West, Sections 1, 2, 3,  : 
4, 5, 6, 7, 8, 9, 10, 11, 12, 13, : 
14, 15, 16, 17, 18, 19, 20, 21,   : 
22, 23, 24, 25, 26, 27, 28, 29,   : 
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30, 32, 33, 34, 35, and 36,     : 
Township 142 North, Range 88 West,: 
Sections 5, 6, 7, 8, 17, 18, 19,  : 
20, 29, 30, and 31, Township 142  : 
North, Range 87 West, and Sections:  
1, 2, and 3, Township 141 North,  : 
Range 88 West, Mercer and Oliver  : 
Counties, ND, subject to the    : 
application of Summit Carbon    : 
Storage #2, LLC for the geologic  : 
storage of carbon dioxide in the  : 
Broom Creek Formation, and enact  : 
such special field rules as may   : 
be necessary.     :

In re application of Summit     : 
Carbon Storage #3, LLC requesting : 
consideration for the geologic    : 
storage of carbon dioxide in the  : 
Broom Creek Formation from the    : 
Midwest Carbon Express Pipeline in:  
the storage facility located in   : 
Section 36, Township 143 North,   : 
Range 87 West, Sections 19, 20,   : 
21, 28, 29, 30, 31, 32, 33, 34,   : 
35, and 36, Township 143 North,   : 
Range 87 West, Sections 19, 20,   : 
21, 28, 29, 30, 31, 32, 33, 34,   : 
35, and 36, Township 143 North,   : 
Range 86 West, Sections 1, 2, 11, : 
12, 13 14, and 24, Township 142   : 
North, Range 87 West, Sections 1, : 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11,   : 
12, 13, 14, and 24, Township 142  : 
North, Range 87 West, Sections 1, : 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11,   : 
12, 13, 14, 15, 16, 17, 18, 19,   : 
20, 21, 22, 23, 25, 26, 26, 27,   : 
28, 29, 30, 32, 33, 34, and 35,   : 
Township 142 North, Range 86 West,: 
and Sections 6, 7, 17, 18, 19,    :  
and 20, Township 142 North, Range : 
85 West, Oliver County, ND.     :
 
In re application of Summit     : 
Carbon Storage #3, LLC to consider:  
the amalgamation of the storage   : 
reservoir space, in which the   : 
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Commission may require that the   : 
pore space owned by nonconsenting : 
owners be included in the geologic:  
storage, as required to operate   : 
the Summit Carbon Storage #3, LLC : 
storage facility located in     : 
Section 36, Township 143 North,   : 
Range 87 West, Sections 19, 20,   : 
21, 28, 29, 30, 31, 32, 33, 34,   : 
35, and 36, Township 143 North,   : 
Range 86 West, Sections 1, 2, 11, : 
12, 13, 14, and 24, Township 142  : 
North, Range 87 West, Sections 1, : 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11,   : 
12, 13, 14, 15, 16, 17, 18, 19,   : 
20, 21, 22, 23, 24, 25, 26, 27,   : 
28, 29, 30, 32, 33, 34, and 35,   : 
Township 142 North, Range 86 West,: 
and Sections 6, 7, 17, 18, 19, and:  
20, Township 142 North, Range 85  : 
West, Oliver County, ND, in the   : 
Broom Creek Formation.     :

In re application of Summit     : 
Carbon Storage #3, LLC for an   : 
order of the Commission    : 
determining the amount of       : 
financial responsibility for the  : 
geologic storage of carbon dioxide:  
from the Midwest Carbon Express   : 
Pipeline in the storage facility  : 
located in Section 36, Township   : 
143 North, Range 87 West, Sections:  
19, 20, 21, 28, 29, 30, 31, 32,   : 
33, 34, 35, and 36, Township 143  : 
North, Range 86 West, Sections 1, : 
2, 11, 12, 13, 14, and 24,      : 
Township 142 North, Range 87 West,: 
Sections 1, 2, 3, 4, 5, 6, 7, 8,  : 
9, 10, 11, 12, 13, 14, 15, 16, 17,: 
18, 19, 20, 21, 22, 23, 24, 25,   : 
26, 27, 28, 29, 30, 32, 33, 34,   : 
and 35, Township 142 North, Range : 
86 West, and Sections 6, 7, 17,   : 
18, 19, and 20, Township 142    : 
North, Range 85 West, Oliver    : 
County, ND, in the Broom Creek    : 
Formation.    : 
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In re motion of the Commission to : 
consider establishing the field   : 
and pool limits for lands located : 
in Section 36, Township 143 North,: 
Range 87 West, Sections 19, 20,   : 
21, 28, 29, 30, 31, 32, 33, 34,   : 
35, and 36, Township 143 North,   : 
Range 86 West, Sections 1, 2, 11, : 
12, 13, 14, and 24, Township 142  : 
North, Range 87 West, Sections 1, : 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11,   : 
12, 13, 14, 15, 16, 17, 18, 19,   : 
20, 21, 22, 23, 24, 25, 26, 27,   : 
28, 29, 30, 32, 33, 34, and 35,   : 
Township 142 North, Range 86 West,: 
and Sections 6, 7, 17, 18, 19, and:  
20, Township 142 North, Range 85  : 
West, Oliver county, ND, subject  : 
to the application of Summit    : 
Carbon Storage #3, LLC for the    : 
geologic storage of carbon dioxide:  
in the Broom Creek Formation, and : 
enact such special field rules as : 
may be necessary.      : 

TRANSCRIPT OF PROCEEDINGS

Taken At
100 North Fourth Street
Bismarck, North Dakota

June 6, 2024

(APPEARANCES AS NOTED HEREIN)
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A P P E A R A N C E S

MR. DERRICK BRAATEN
MS. DESIRAE ZASTE, Paralegal and
  Videographer

Braaten Law Firm 
Attorneys at Law
Suite 100 
109 North Fourth Street 
Bismarck, North Dakota 58501 

FOR THE INTERVENORS, 
THE SWENSON LIVING 
TRUST, BAUMAN, GERVING, 
HAUPT, JOCHIM, KRAFT, 
LIEBELT, MAIZE, METZ, 
RUST, AND SMITH.  

--------
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C O N T E N T S

CERTIFICATE OF COURT REPORTER................ 18

--------

DEPOSITION EXHIBITS:
       First
No.    Description          Referenced

 1 Landowners Notice of 30(b)(6) 
Deposition of Summit Carbon 
Solutions.......................... 11

 2 Intervenor Landowners' Amended 
Notice of 30(b)(6) Deposition of 
Summit Carbon Solutions............ 12

 3 June 4, 2024, Letter............... 12

 4 Intervenor Landowners' Second 
Amended Notice of 30(b)(6) 
Deposition of Summit Carbon 
Storage #1, LLC.................... 13

 5 Intervenor Landowners' Second 
Amended Notice of 30(b)(6) 
Deposition of Summit Carbon 
Storage #2, LLC.................... 13

 6 Intervenor Landowners' Second 
Amended Notice of 30(b)(6) 
Deposition of Summit Carbon 
Storage #3, LLC.................... 13

 7 June 5, 2024, Letter............... 14

 8 June 5 and 6, 2024, Email String... 14

 9 May 2, 2024, Letter................ 15

 10 May 9, 2024, Email String.......... 16

--------
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10

         (Pursuant to Notice to Take 30(b)(6) 1
Deposition of SUMMIT CARBON STORAGE #1, LLC, SUMMIT 2
CARBON STORAGE #2, LLC, and SUMMIT CARBON STORAGE 3
#3, LLC, in the above-entitled cause, the following 4
proceeding came on for taking before Stephanie A. 5
Smith, a Registered Professional Reporter and a 6
Notary Public in and for the State of North Dakota, 7
at the Braaten Law Firm, 109 North Fourth Street, 8
Suite 100, in the City of Bismarck, County of 9
Burleigh, State of North Dakota, on the 6th day of 10
June, 2024, commencing at 9:02 a.m., counsel 11
appearing on behalf of the respective parties as 12
hereinbefore indicated:)13
                ----------------14
         (The following proceedings were had and 15
made of record:) 16

THE VIDEOGRAPHER:  This is the audiovisual 17
30(b)(6) deposition of Summit Carbon Storage #1, 18
LLC, Summit Carbon Storage #2, LLC, and Summit 19
Carbon Storage #3, LLC, being taken on behalf of 20
intervenor landowners in the matter of the 21
applications of Summit Carbon Storage #1, LLC, 22
Summit Carbon Storage #2, LLC, and Summit Carbon 23
Storage #3, LLC, Case Numbers 30869, 30870, 30871, 24
30872, 30873, 30874, 30875, 30876, 30877, 30878, 25

11

30879 and 30880 before the Oil and Gas Division of 1
the North Dakota Industrial Commission.  2

This is being taken on behalf of the 3
intervenor landowners represented by Braaten Law 4
Firm.  This deposition is being held on June 6, 5
2024, at the offices of Braaten Law Firm in 6
Bismarck, North Dakota, commencing at 9:02 a.m.  7

My name is Desirae Zaste of Braaten Law 8
Firm, and I am recording the deposition 9
supplementally.  The officer, court reporter and 10
notary public is Stephanie Smith of Emineth & 11
Associates.  12

Will counsel please state their 13
appearances.  14

MR. BRAATEN:  Derrick Braaten with Braaten 15
Law Firm on behalf of the intervenors, including 16
the Swenson Living Trust and other intervenors 17
granted intervenor status in the proceeding by the 18
Industrial Commission.  19

I am going to put a few documents down on 20
record to document the fact that the deponent is 21
not going to appear for the deposition today.  22

Okay.  We have marked as Deposition 23
Exhibit No. 1 Landowners Notice of 30(b)(6) 24
Deposition.  This is the original deposition notice 25

12

with topics dated May 9, 2024, and was served on 1
Lawrence Bender of Fredrikson & Byron.  2

We have now marked Deposition Exhibit 2 3
electronically for the record.  Deposition 4
Exhibit 2 is Intervenor Landowners' Amended Notice 5
of 30(b)(6) Deposition, which was dated May 31, 6
2024, and served once intervention was granted to 7
Intervenors Swenson Living Trust, Bauman, Gerving, 8
Haupt, Jochim, Kraft, Liebelt, Maize, Metz, Rust 9
and Smith, given an objection from Summit's counsel 10
that intervenors could not serve a deposition 11
notice until officially granted party status.  12
Therefore, immediately upon being granted party 13
status, the notice was re-served with the topics 14
not changing at all.  15

We have now electronically marked Exhibit 16
No. 3 to the deposition, which is a letter dated 17
June 4, 2024, from Lawrence Bender to Derrick 18
Braaten.  In that letter Mr. Bender indicates that 19
the notice was served upon Summit Carbon Solutions, 20
LLC, and he indicates that that entity is not a 21
party to the proceeding and the three subsidiary 22
entities, Summit Carbon Storage #1, #2 and #3, LLC, 23
are the actual parties and, therefore, Summit 24
Carbon Solutions, LLC, would require a subpoena.  25

13

We -- the intervenors disagree given that the 1
application was submitted for those three 2
subsidiary entities by Summit Carbon Solutions, 3
LLC, in care of Summit Carbon Solutions, LLC.  4

We will now mark three exhibits, Exhibit 5
Nos. 4, 5 and 6.  Beginning with 4, these are three 6
amended notices of deposition, one each directed at 7
Summit Carbon Storage #1, LLC; an amended notice 8
directed at Summit -- Summit Carbon Storage #2, 9
LLC, which is now marked as Exhibit 5 to the 10
deposition; and an amended notice directed to 11
Summit Carbon Storage #3, LLC, which is now 12
electronically marked as Exhibit No. 6 to the 13
deposition.  14

These three notices were served within a 15
couple hours of receiving Mr. Bender's letter 16
indicating that he believed the Summit Carbon 17
Solutions entity would require a subpoena.  We 18
believe that it is clear to who these notices were 19
directed.  20

Throughout all of these amended deposition 21
notices there was not a single change to any of the 22
topics that had been listed for this 30(b)(6) 23
deposition.  24

Following service of the amended 25
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14
deposition notices to Summit Carbon Storage #1, #2 1
and #3, we received a letter that has now been 2
marked electronically as Exhibit No. 7.  That 3
letter is dated June 5 from Lawrence Bender to 4
Derrick Braaten.  That letter then sets out a 5
number of additional objections that Mr. Bender and 6
his client raised to the deposition notice.  This 7
letter was sent yesterday after close of business, 8
and also advised -- in the last paragraph 9
Mr. Bender states, "Ultimately, this letter is 10
intended to inform you that because of the 11
Intervenor Landowners' failure to comply with 12
Rule 30, my clients do not intend to appear for the 13
depositions tomorrow, June 6, 2024, as set forth in 14
the Deposition Notices."  15

In response to that letter from 16
Mr. Bender, I sent an email back to Mr. Bender that 17
has now been electronically marked as Exhibit 18
No. 8.  That email responded to Mr. Bender's 19
objections and let him know that I disagreed with 20
all of those objections and particularly with the 21
use of such objections to avoid a deposition.  22

Given that Mr. Bender and his clients have 23
not filed any motions for protective order or 24
otherwise taken any other actions to comply with 25

15
the notice in the Rules of Civil Procedure, we 1
intend to seek to compel the deposition and to seek 2
sanctions for the failure to appear.  3

In my email marked as Exhibit 8, I let 4
Mr. Bender know that we intended to move forward 5
with the deposition this morning, which is what we 6
are doing right now, and I let him know that if 7
there is no witness, I will put that on record and 8
continue the deposition, which is what we intend to 9
do.  10

To that email, I also attached two 11
different attachments, one being a prior email as 12
well as a prior letter that I sent to Mr. Bender 13
offering to confer on these depositions in order to 14
address any concerns he might have.  We have 15
electronically marked as Exhibit 9 one of those 16
attachments, which is a letter dated May 2, 2024, 17
from Derrick Braaten to Lawrence Bender, telling 18
him that I would like to conduct a 30(b)(6) 19
deposition of his client and that I am currently 20
working on a topic list.  I indicate that I intend 21
to serve a couple rounds of written discovery and 22
would like to take a 30(b)(6) deposition and asked 23
Mr. Bender to sit down and confer and discuss 24
coordination. 25

16
We also electronically marked as Exhibit 1

No. 10 an email from Derrick Braaten to Lawrence 2
Bender dated May 9, which was responding to the 3
service of the 30(b)(6) deposition notice upon 4
Mr. Bender.  I indicated to Mr. Bender in that 5
email that I scheduled the deposition to get a date 6
down, and that I did try to look at Mr. Bender's 7
schedule and his PSC hearings and other matters to 8
find a date that I did not think he would have a 9
conflict.  I told him I am nonetheless open to 10
rescheduling the deposition if there is another 11
mutually agreeable date.  12

Other than the communications I've put on 13
record in these exhibits from Mr. Bender, I have 14
not received other communications from him in 15
response to my numerous attempts over the course of 16
the last month to provide notice, meet with and 17
confer with Mr. Bender to conduct this deposition.  18

We will leave the record open for this 19
deposition and continue the deposition while we 20
file a motion to compel and seek sanctions for the 21
failure to appear.  22

And with that we can go off the record. 23
THE VIDEOGRAPHER:  This is the end of the 24

audiovisual 30(b)(6) deposition of Summit Carbon 25
17

Storage #1, LLC, Summit Carbon Storage #2, LLC, and 1
Summit Carbon Storage #3, LLC, taken at the offices 2
of Braaten Law Firm in Bismarck, North Dakota, on 3
June 6, 2024.  4

We are off the video and off the record at 5
9:16 p.m. [sic], Central time. 6

MR. BRAATEN:  And just to remain on record 7
for one moment, I should have noted this, but we 8
are going to leave the record open for the 9
continuance of the deposition.  10

(Recessed at 9:17 a.m., Thursday, the 6th 11
day of June, 2024.)12

--------13
14
15
16
17
18
19
20
21
22
23
24
25
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18
            CERTIFICATE OF COURT REPORTER1

2
         I, Stephanie A. Smith, a Registered 3
Professional Reporter,4
         DO HEREBY CERTIFY that I recorded in 5
shorthand the foregoing proceedings had and made of 6
record at the time and place hereinbefore 7
indicated.8
         I DO HEREBY FURTHER CERTIFY that the 9
foregoing typewritten pages contain an accurate 10
transcript of my shorthand notes then and there 11
taken.12
         Dated at Bismarck, North Dakota, this 6th 13
day of June, 2024. 14

15
16

            __________________________________17
                    Stephanie A. Smith
               Registered Professional Reporter18

19
20
21
22
23
24
25
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NORTH DAKOTA INDUSTRIAL COMMISSION 

OIL AND GAS DIVISION 

 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
 

 

  



5 

In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 

 
DECLARATION OF SERVICE 

 

 
[¶1] I hereby certify that true and correct copies of the following documents: 
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• Motion to Compel;  

• Brief in Support of Motion to Compel; 

• Declaration of Derrick Braaten in Support of Motion to Compel; 

• Exhibit 1 - Landowners Notice of 30(b)(6) Deposition of Summit Carbon Solutions; 

• Exhibit 2 - Intervenor Landowners’ Amended Notice of 30(b)(6) Deposition of 

Summit Carbon Solutions; 

• Exhibit 3 - Letter from Lawrence Bender regarding the Amended Notice of 

Deposition dated June 4, 2024; 

• Exhibit 4 - Intervenor Landowners’ Second Amended Notice of 30(b)(6) Deposition 

of Summit Carbon Storage #1, LLC; 

• Exhibit 5 - Intervenor Landowners’ Second Amended Notice of 30(b)(6) Deposition 

of Summit Carbon Storage #2, LLC; 

• Exhibit 6 - Intervenor Landowners’ Second Amended Notice of 30(b)(6) Deposition 

of Summit Carbon Storage #3, LLC; 

• Exhibit 7 - Letter from Lawrence Bender dated June 5, 2024; 

• Exhibit 8 - Email response on June 5, 2024 to Mr. Bender’s email response;  

• Exhibit 9 - Letter dated May 2, 2024 asking to confer regarding a 30(b)(6) deposition; 

• Exhibit 10 - Email correspondence dated May 9, 2024; 

• Exhibit 11 - Native Outlook Email regarding Exhibit 8; 

• Exhibit 12 - Transcript of Proceedings regarding the nonappearance deposition of 

Summit Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC, and Summit 

Carbon Storage #3, LLC; and 

• Declaration of Service. 
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were, on the 10th day of June, 2024 sent via electronic mail to the following: 

 
North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 
Thomas Throne 
Attorney at Law 
tthrone@thronelaw.com 
 
Joshua Swanson 
Attorney for Intervenor Minnkota 
jswanson@vogellaw.com 
 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 

and correct. 

Signed on this 10th day of June, 2024 at Bismarck, North Dakota. 

       __________________________________ 
       Desirae Zaste 
        



From: jmiller2123
To: Forsberg, Sara L.
Subject: Carbon Storage in Cases 30869, 30873, and 30877
Date: Monday, June 10, 2024 4:52:15 PM

You don't often get email from jmiller2123@protonmail.com. Learn why this is important

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Dear Ms. Forsberg,

I am writing to voice my objection to the issuance of carbon dioxide storage facility permits
for Summit Carbon Storage in Cases 30869, 30873, and 30877.

Alignment with Federal Policy

In 2022, the EPA presented a report highlighting significant improvements needed in the Class
VI well permitting process. Despite North Dakota’s authority over these wells, it is crucial that
we take federal guidelines into account to maintain a transparent and equitable permitting
system. A notable gap exists in addressing environmental justice (EJ) concerns, which the
EPA further emphasized in their 2023 guidance. The EPA's recommendations for integrating
EJ principles outline five critical areas: identifying communities that may be
disproportionately affected, ensuring early and inclusive public engagement throughout the
permitting process, conducting thorough EJ assessments, maintaining transparency in
decision-making, and implementing mitigation measures to protect underground sources of
drinking water (USDWs). Given the significance of these recommendations, the Commission
should uphold these values to create a just and thorough permitting process for the benefit of
North Dakotans.

Constitutionality

With ongoing legal challenges to North Dakota’s amalgamation laws, it would be both prudent
and necessary to suspend further actions until the Court reaches a definitive resolution.
Advancing permit requests amidst such legal ambiguity not only risks undermining the rule of
law but could also cause undue hardship for stakeholders. By waiting for a clear legal
direction, the Commission can ensure all actions respect constitutional standards, protecting
the interests and rights of all involved parties.

Economic Fallout

Granting Summit the ability to annually store up to 18 million metric tons of CO2 could
severely disrupt industries dependent on carbon dioxide, such as fruit and vegetable
preservation, beverage production, and pharmaceutical manufacturing. Ethanol plants supply a
significant portion of domestic CO2 needed for industrial use; diverting this to underground
storage will exacerbate the current CO2 shortage, adversely affecting several sectors crucial to
North Dakota’s economy. This potential economic damage, affecting jobs and consumers,
must be seriously weighed against the claimed benefits of Summit's project.

Information within the Application/Fact Sheet

mailto:jmiller2123@protonmail.com
mailto:slforsberg@nd.gov
https://aka.ms/LearnAboutSenderIdentification


Summit's applications, submitted on February 6, 2024, fail to acknowledge their expansion
with additional ethanol plants in January and March. This oversight, along with discrepancies
in their stated CO2 sources (anthropogenic vs. biogenic), necessitates a more detailed review
to ensure accurate and transparent information before any decisions are made.

Additional Concerns

I have several additional concerns. The risk of induced seismic activity from CO2 injection
has been documented and poses a potentially significant threat. CO2 leakage into water
sources could acidify groundwater, leading to heavy metal contamination. The long-term
stability of CO2 storage is not guaranteed, risking re-release into the atmosphere and health
impacts. Additionally, with CCS technology still evolving and unproven on the proposed
scale, North Dakotans should not bear the risk of this experimental approach.

In conclusion, granting permits to Summit Carbon Storage at this juncture seems premature
given the numerous unresolved issues. A cautious, thorough review that considers policy,
legal, economic, and environmental impacts is essential for protecting North Dakota's
communities.

Thank you for considering my comments.

Sincerely,

Janet Miller



From: Emma Schmit
To: Forsberg, Sara L.
Subject: Comment
Date: Monday, June 10, 2024 4:35:50 PM

You don't often get email from emmaschmit94@gmail.com. Learn why this is important

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Dear Ms. Forsberg,

Included below are my comments objecting to the issuance of carbon dioxide storage facility

permits for Summit Carbon Storage in Cases 30869, 30873, and 30877. 

Alignment with Federal Policy

As you may be aware, in 2022 the Environmental Protection Agency (EPA) submitted a report

to Congress outlining improvements that should be made to the Class VI well permitting

process. Many of these recommendations have not been implemented in North Dakota. While

acknowledging North Dakota’s primacy over underground injection wells, it is still advisable

for the Commission to consider federal policy suggestions to ensure a fair, transparent, and

thorough permitting process. Of particular concern is the lack of environmental justice (EJ)

considerations. In 2023, EPA issued guidance for integrating environmental justice principles

into Class VI well permitting procedures. Within the guidance, EPA strongly encouraged

states to incorporate five aspects of environmental justice into their primacy programs. These

five themes are included below. 

1. Identify communities with potential EJ concerns: : UIC well owners/operators, permit

applicants, and EPA Regions should [...] identify communities potentially adversely and

disproportionately affected by human health, environmental, climate-related, and/or other

cumulative harms or risks – that is, affected communities with potential EJ concerns – to help

ensure proactive community engagement and promote the just treatment and meaningful

involvement of the affected community in UIC permitting actions. 

2. Enhance public involvement: Permit applicants and regulators should enhance community

engagement and implement an inclusive public participation process. Community outreach

should be conducted early in the permit application process for all Class VI projects, and,

mailto:emmaschmit94@gmail.com
mailto:slforsberg@nd.gov
https://aka.ms/LearnAboutSenderIdentification
https://www.dmr.nd.gov/dmr/sites/www/files/documents/Oil%20and%20Gas/Class%20VI/Summit/SCS%20%231/C30869.pdf


especially for those permits that may have EJ concerns, before the permit application is

submitted. This practice creates the opportunity to identify resources or any additional

information that would facilitate understanding the potential effects of a permitting action on

the community and promote just treatment and meaningful participation throughout the

permitting process. Early engagement may also facilitate the early identification of mitigation

measures that the applicant can take to address potential adverse and disproportionate effects

of the permitting action. It is important for EPA and primacy agencies to communicate

throughout the permitting process and to address concerns affecting the community. 

3. Conduct appropriately scoped EJ assessments: Evaluate whether the siting of a Class VI

project at the proposed location will create any new risks or exacerbate any existing impacts

on affected communities, including on affected lower-income communities and communities

of color. Such evaluations might consider the demographic composition of surrounding

communities, the presence of existing environmental hazards, potential exposure pathways,

and susceptible sub-populations, as well as the likely distribution of any environmental and

public health impacts from the proposed Class VI project in affected communities. These

assessments will provide valuable information for facilitating meaningful public engagement,

as well as identify concerns (i.e., risks to USDWs) that may need to be addressed in the

permitting decision. 

4. Enhance transparency throughout the permitting process: It is important that there is

transparency in decision making throughout the UIC Class VI permitting process. For

example, the administrative record for the permit should be readily available in a format and

location that is easily accessible to the affected community. Authoritative agencies should

clearly document the affected community’s concerns and address those concerns to the

greatest extent practicable and permitted by law.

5. Minimize adverse effects to USDWs and the communities they may serve: Proactively work

to prevent any adverse impacts to USDWs from all activities throughout the lifetime of the

project. Owner/operators should employ a range of project specific mitigation measures to

ensure Class VI projects do not increase environmental impacts, resource issues, and public

health risks in already overburdened communities. 

The issuance of permits for Summit should be approached with caution, particularly in light of



the EPA's recent guidelines and the broader concerns regarding environmental justice. The

recommendations from the 2022 EPA report to Congress and the 2023 EJ guidance highlight

critical areas for improvement in the permitting process. It is imperative that these

considerations are fully addressed to promote a just and balanced permitting process that

prioritizes the well-being of North Dakotan communities.

Constitutionality

Given the ongoing court proceedings challenging the legality of North Dakota’s amalgamation

laws, it is both prudent and necessary to delay any further actions on ventures related to these

laws until the constitutionality has been definitively resolved by the Court. Proceeding with

the permitting requests in the midst of legal uncertainty could not only undermine the rule of

law but also expose stakeholders to significant and unnecessary hardship. Furthermore, it is

essential to ensure that any actions taken are in full compliance with constitutional principles,

safeguarding the rights and interests of all parties involved. By postponing further action until

the Court has rendered a clear decision, the Commission can uphold the integrity of the legal

process and avoid the complications that may arise from premature enforcement of

constitutionally challenged laws. This cautious approach will provide a stable and lawful

foundation, ensuring that the Commission’s decisions are undertaken with due respect for

legal and constitutional standards.

Economic Fallout

Allowing Summit to store up to 18 mmt of carbon annually would negatively impact various

industries that rely on CO2. Since 2020, there has been a shortage of carbon dioxide for

industrial use and it's a trend anticipated to continue. Ethanol provides 43% of domestic CO2

byproduct for industrial use. Diverting the ethanol industry's CO2 to underground storage

would further such shortages. Concern surrounding this issue has led to the formation of a

national coalition made up of both CO2 suppliers and end-users in opposition to sequestration

to prevent the undersupply of CO2 byproduct for industrial use.

Many industries, including fruit and vegetable preservation, beverage production, and

pharmaceutical manufacturing rely on carbon dioxide. Those same industries are also top

areas of production job growth in North Dakota’s manufacturing sphere. The damage

Summit’s project would have on existing industries, and in turn, the consumers, employees,

and communities who rely upon them should be weighed against the 150 direct and indirect



jobs Summit purports will be brought to North Dakota should their project be approved. 

Information within the Application/Fact Sheet

Summit submitted the applications on February 6, 2024. On January 24, 2024 Summit

partnered with POET to add an additional 17 ethanol plants, none of which are included in the

Project Summary. In March, an additional 8 Valero ethanol facilities were incorporated into

the proposed project – again, none of which are included in the Project Summary.

Additionally, both the Application and the Fact Sheet attached to the Draft Storage Facility

Permit claim Summit would sequester anthropogenic CO2. This is in direct contrast with

statements made by Summit  in the media, on their website, and in various state proceedings

where they claim they will be capturing and storing biogenic CO2. These issues need to be

addressed before a decision is finalized. 

Additional Concerns

A variety of areas for concern are condensed in this section under the assumption that many of

these issues are likely to be addressed by others. 

Seismic Activity: Injection of carbon dioxide into underground reservoirs could induce

seismic activity.. This has been observed in other regions where similar practices are

employed. We’ve also seen operators underreport seismic activity caused by the injection of

CO2 underground. Given the project provides limited, if any, benefits to the people of North

Dakota, the possibility of any increase in seismic activity is an unnecessary risk. 

Water Contamination: There is a non-zero chance of CO2 leaking into underground water

sources. Carbon can dissolve in water, resulting in the formation of carbonic acid . This weak

acid can lead to the acidification of groundwater, making it unsuitable for consumption.

Acidified water can also cause leaching of toxic metals such as lead and arsenic from

surrounding rocks, leading to further water contamination.

Long-Term Storage Uncertainty: The long-term stability and effectiveness of carbon storage

are not fully understood. Over time, carbon can escape back into the atmosphere, undermining

the purpose of sequestration and potentially risking the health of nearby residents. 

Technological Challenges: Despite decades of investments and demo-projects, the technology

for CCS is still developing. Given that CCS has never been practiced on the scale proposed by



Summit, there may be technical challenges that could compromise the effectiveness and safety

of CO2 storage. There is no reason for North Dakotans to be the test subjects for a risky and

proven-to-fail technology.

In light of the significant concerns outlined above, it is clear that the permit requests for

Summit Carbon Storage in Cases 30869, 30873, and 30877 should be tabled or outright denied

at this point in time. Until the many issues surrounding Summit’s proposal have been

adequately resolved, North Dakotans should not be subjected to the uncertainties and potential

hazards of this project. A thorough and cautious approach to the permitting process for

Summit Carbon Storage is imperative. The Commission should ensure that all policy

recommendations, constitutional considerations, economic impacts, and potential

environmental and public health risks are fully considered and addressed before making any

decisions in order to promote a just, transparent, and balanced process that protects the

interests and well-being of North Dakota’s communities.

Thank you for your consideration,

Emma Schmit



From: Joshua A. Swanson
To: Knutson, Amy N.; Bender, Lawrence; Derrick Braaten; tthrone@thronelaw.com
Cc: Forsberg, Sara L.; Garner, David P.; Helms, Lynn D.; desirae@braatenlawfirm.com; BHughes@fredlaw.com;

MEtter@fredlaw.com
Subject: Summit Carbon Storage (Case Nos. 30869-30880)
Date: Monday, June 10, 2024 3:56:56 PM
Attachments: Minnkota Power Coop Letter.pdf

Exhibit A Minnkota Letter (RE_ SCS_MPC Agreement).pdf

***** CAUTION: This email originated from an outside source. Do not click links or open attachments unless
you know they are safe. *****

Dear Commission,
 
Please find attached a letter from Minnkota Power Cooperative, Inc., for Case Nos. 30869 – 30880,
along with the Exhibit A referenced in the letter. 
 
As stated in the letter, based on an agreement reached between Minnkota and Summit, Minnkota will
not be offering testimony or appearing in the proceedings subject to Summit submitting an
amendment to Section 3.12 of the Storage Agreement at the hearing for the KJ Hintz storage facility
permit application, and that amended language agreed to (as stated in Exhibit A) being included in
the storage agreement at Section 3.12. 
 
If you have any questions, please let me know.

Thank you. 
 

Joshua A. Swanson | Attorney
T: 701.237.6983 | F: 701.356.6395
vogellaw.com | jswanson@vogellaw.com
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June 10, 2024 


North Dakota Industrial Commission 
Oil & Gas Division 
Attn: Hon. David P. Garner 
1000 East Calgary Avenue 
Bismarck, North Dakota 58503 
 


e-mail only to: dpgarner@nd.gov, 
lhelms@nd.gov, lbender@fredlaw.com, 
slforsberg@nd.gov, oilandgasinfo@nd.gov, 
derrick@braatenlawfirm.com, and 
anknutson@nd.gov  


 
Re: Case Nos. 30869 – 30880  


Our File No.:  021130.24018 


Dear Industrial Commission: 


On June 3, 2024, the Commission granted Minnkota Power Cooperative, Inc.’s (“Minnkota”), 
Motion to Intervene in these proceedings, at Case Nos. 30869 - 30880. In its Order, the Commission 
stated that, “Minnkota must demonstrate the existence of the above-described correlative rights.” 
See Order at ¶ 4.   


Earlier today, June 10, 2024, Minnkota and Summit reached an agreement with respect to 
Minnkota’s concerns as evidenced by the e-mail attached hereto and marked Exhibit A.  In relevant 
part, as stated by Summit in Exhibit A, Summit and Minnkota agreed as follows: “Summit will 
submit an amendment to section 3.12 of the storage agreement in the KJ Hintz storage facility permit 
at the hearing for the KJ Hintz storage facility permit application inserting the language below.”   


The terms that Summit and Minnkota agreed to, which are provided at Exhibit A, provide for Summit 
agreeing to submit to the Commission an amendment to Section 3.12 of the storage agreement in the 
KJ Hintz storage facility permit, as follows: 


3.12       Border Agreement(s) with Minnkota Power Cooperative, Inc.  Summit Carbon 
Storage #1, LLC, Summit Carbon Storage #2, LLC, and Summit Carbon Storage #3, LLC 
(collectively, “Summit Carbon Storage”) agrees to enter into a certain border agreement 
(“Border Agreement”) with Minnkota Power Cooperative, Inc., its affiliates or successors in 
interest to the DCC Permits (as defined herein) (“Minnkota”) which terms and conditions if 
more stringent than those contained herein shall supplement conditions contained in orders 
issued or arising from Summit Carbon Storage’s applications to the Commission in Case 
Nos. Case Nos. 30869 – 30880 including any revisions thereto (the “Summit Carbon Storage 
Applications”),  and Minnkota’s prior vested approved permits from the Commission, 
including but not limited to those issued in Case Nos. 29029 – 29034, and 30122 – 30125, 
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including  all related Orders issued to Minnkota’s (collectively referred to as “ DCC 
Permits”).  Summit Carbon Storage agrees that prior to the Commission’s authorization to 
inject under NDAC 43-05-01-09(3) on any injection facility and/or facilities, identified, 
arising from, or developed as a result of Summit Carbon Storage Applications and/or prior 
to any future Summit Carbon Storage applications under the authority of the Commission, 
which seek to establish operating rights, or to locate or site facilities within an Area of Review 
containing Minnkota’s facilities as described in or interests vested by the DCC Permits  
Summit must get the written consent and authorization of Minnkota. These conditions are 
necessary to protect Minnkota’s rights and interests vested under the DCC Permits, from any 
damage and/or adverse impacts caused by Summit Carbon Storage’s operations, including 
but not limited to, location of injection or extraction facilities, rates of injection.   Any 
violation of the terms of the Border Agreement, or the terms contained in this  Article 3.12, 
will result in irreparable harm to Minnkota, and that as a result, Minnkota is entitled to 
immediate relief from the Commission to enforce the terms of thereof, and that the terms of 
the Border Agreement are a condition of the issuance of any permits to Summit Carbon 
Storage by the Commission. To the extent anything in the Border Agreement is inconsistent 
with, or otherwise conflicts with, the terms in this Article 3.12, the terms in Article 3.12 
control and will be enforced. If Minnkota unreasonably withholds consent and authorization, 
Summit Carbon Storage may apply to the Commission for waiver of the requirements of this 
Article 3.12 prior to first injection, in accordance with NDAC 43-05-01-09(3), or at any point 
during operation, in accordance NDAC 43-05-01-12(1)(n), which application shall include 
supporting data and information, that establishes that Summit Carbon Storage’s operations 
as described in the Summit Carbon Storage Application do not damage or adversely impact 
Minnkota’s rights under the DCC Permits. Upon at least a thirty-day notice to Minnkota and 
after an evidentiary hearing, the Commission will determine and set appropriate operating 
standards consistent with correlative rights and the efficient development of resources. 


Based on Summit agreeing to this, and such language being included in the storage agreement at 
section 3.12, Minnkota does not anticipate offering testimony in Case Nos. 30869 – 30880 or 
appearing in these proceedings. If you have any questions, please let me know.   


Respectfully, 


 


Joshua A. Swanson 


enc: Exhibit A 
 








From: Joshua A. Swanson
To: Joshua A. Swanson
Subject: RE: SCS/MPC Agreement
Date: Monday, June 10, 2024 3:17:09 PM


From: Mac McLennan <mmclennan@minnkota.com>
Sent: Monday, June 10, 2024 2:03 PM
To: Wade Boeshans <wboeshans@summitcarbon.com>
Subject: Re: SCS/MPC Agreement


Wade, 


Thank you.  Consistent with our conversation, I will advance this to our counsel so
they can take the next steps. 


Mac 


Get Outlook for iOS


From: Wade Boeshans <wboeshans@summitcarbon.com>
Sent: Monday, June 10, 2024 12:55:36 PM
To: Mac McLennan <mmclennan@minnkota.com>
Subject: [EXTERNAL] SCS/MPC Agreement


CAUTION: This message originated from outside of the organization. Do not click links or
open attachments unless you recognize the sender and know the content is safe.


Mac,
Pursuant to our discussion. Summit and Minnkota agree as follows:


1. Summit will submit an amendment to section 3.12 of the storage agreement in the KJ Hintz
storage facility permit at the hearing for the KJ Hintz storage facility permit application
inserting the language below.


3.12       Border Agreement(s) with Minnkota Power Cooperative, Inc.  Summit Carbon
Storage #1, LLC, Summit Carbon Storage #2, LLC, and Summit Carbon Storage #3, LLC
(collectively, “Summit Carbon Storage”) agrees to enter into a certain border agreement
(“Border Agreement”) with Minnkota Power Cooperative, Inc., its affiliates or successors in


EXHIBIT A
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interest to the DCC Permits (as defined herein) (“Minnkota”) which terms and conditions if
more stringent than those contained herein shall supplement conditions contained in orders
issued or arising from Summit Carbon Storage’s applications to the Commission in Case Nos.
Case Nos. 30869 – 30880 including any revisions thereto (the “Summit Carbon Storage
Applications”),  and Minnkota’s prior vested approved permits from the Commission,
including but not limited to those issued in Case Nos. 29029 – 29034, and 30122 – 30125,
including  all related Orders issued to Minnkota’s (collectively referred to as “ DCC Permits”). 
Summit Carbon Storage agrees that prior to the Commission’s authorization to inject under
NDAC 43-05-01-09(3) on any injection facility and/or facilities, identified, arising from, or
developed as a result of Summit Carbon Storage Applications and/or prior to any future
Summit Carbon Storage applications under the authority of the Commission, which seek to
establish operating rights, or to locate or site facilities within an Area of Review containing
Minnkota’s facilities as described in or interests vested by the DCC Permits  Summit must get
the written consent and authorization of Minnkota. These conditions are necessary to protect
Minnkota’s rights and interests vested under the DCC Permits, from any damage and/or
adverse impacts caused by Summit Carbon Storage’s operations, including but not limited to,
location of injection or extraction facilities, rates of injection.   Any violation of the terms of
the Border Agreement, or the terms contained in this  Article 3.12, will result in irreparable
harm to Minnkota, and that as a result, Minnkota is entitled to immediate relief from the
Commission to enforce the terms of thereof, and that the terms of the Border Agreement are
a condition of the issuance of any permits to Summit Carbon Storage by the Commission. To
the extent anything in the Border Agreement is inconsistent with, or otherwise conflicts with,
the terms in this Article 3.12, the terms in Article 3.12 control and will be enforced. If
Minnkota unreasonably withholds consent and authorization, Summit Carbon Storage may
apply to the Commission for waiver of the requirements of this Article 3.12 prior to first
injection, in accordance with NDAC 43-05-01-09(3), or at any point during operation, in
accordance NDAC 43-05-01-12(1)(n), which application shall include supporting data and
information, that establishes that Summit Carbon Storage’s operations as described in the
Summit Carbon Storage Application do not damage or adversely impact Minnkota’s rights
under the DCC Permits. Upon at least a thirty-day notice to Minnkota and after an
evidentiary hearing, the Commission will determine and set appropriate operating standards
consistent with correlative rights and the efficient development of resources.


 
Please review and respond with your concurrence.
 
Wade
 
 
WADE BOESHANS | M: (701)400-8911 | WBOESHANS@SUMMITCARBON.COM
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June 10, 2024 

North Dakota Industrial Commission 
Oil & Gas Division 
Attn: Hon. David P. Garner 
1000 East Calgary Avenue 
Bismarck, North Dakota 58503 
 

e-mail only to: dpgarner@nd.gov, 
lhelms@nd.gov, lbender@fredlaw.com, 
slforsberg@nd.gov, oilandgasinfo@nd.gov, 
derrick@braatenlawfirm.com, and 
anknutson@nd.gov  

 
Re: Case Nos. 30869 – 30880  

Our File No.:  021130.24018 

Dear Industrial Commission: 

On June 3, 2024, the Commission granted Minnkota Power Cooperative, Inc.’s (“Minnkota”), 
Motion to Intervene in these proceedings, at Case Nos. 30869 - 30880. In its Order, the Commission 
stated that, “Minnkota must demonstrate the existence of the above-described correlative rights.” 
See Order at ¶ 4.   

Earlier today, June 10, 2024, Minnkota and Summit reached an agreement with respect to 
Minnkota’s concerns as evidenced by the e-mail attached hereto and marked Exhibit A.  In relevant 
part, as stated by Summit in Exhibit A, Summit and Minnkota agreed as follows: “Summit will 
submit an amendment to section 3.12 of the storage agreement in the KJ Hintz storage facility permit 
at the hearing for the KJ Hintz storage facility permit application inserting the language below.”   

The terms that Summit and Minnkota agreed to, which are provided at Exhibit A, provide for Summit 
agreeing to submit to the Commission an amendment to Section 3.12 of the storage agreement in the 
KJ Hintz storage facility permit, as follows: 

3.12       Border Agreement(s) with Minnkota Power Cooperative, Inc.  Summit Carbon 
Storage #1, LLC, Summit Carbon Storage #2, LLC, and Summit Carbon Storage #3, LLC 
(collectively, “Summit Carbon Storage”) agrees to enter into a certain border agreement 
(“Border Agreement”) with Minnkota Power Cooperative, Inc., its affiliates or successors in 
interest to the DCC Permits (as defined herein) (“Minnkota”) which terms and conditions if 
more stringent than those contained herein shall supplement conditions contained in orders 
issued or arising from Summit Carbon Storage’s applications to the Commission in Case 
Nos. Case Nos. 30869 – 30880 including any revisions thereto (the “Summit Carbon Storage 
Applications”),  and Minnkota’s prior vested approved permits from the Commission, 
including but not limited to those issued in Case Nos. 29029 – 29034, and 30122 – 30125, 
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including  all related Orders issued to Minnkota’s (collectively referred to as “ DCC 
Permits”).  Summit Carbon Storage agrees that prior to the Commission’s authorization to 
inject under NDAC 43-05-01-09(3) on any injection facility and/or facilities, identified, 
arising from, or developed as a result of Summit Carbon Storage Applications and/or prior 
to any future Summit Carbon Storage applications under the authority of the Commission, 
which seek to establish operating rights, or to locate or site facilities within an Area of Review 
containing Minnkota’s facilities as described in or interests vested by the DCC Permits  
Summit must get the written consent and authorization of Minnkota. These conditions are 
necessary to protect Minnkota’s rights and interests vested under the DCC Permits, from any 
damage and/or adverse impacts caused by Summit Carbon Storage’s operations, including 
but not limited to, location of injection or extraction facilities, rates of injection.   Any 
violation of the terms of the Border Agreement, or the terms contained in this  Article 3.12, 
will result in irreparable harm to Minnkota, and that as a result, Minnkota is entitled to 
immediate relief from the Commission to enforce the terms of thereof, and that the terms of 
the Border Agreement are a condition of the issuance of any permits to Summit Carbon 
Storage by the Commission. To the extent anything in the Border Agreement is inconsistent 
with, or otherwise conflicts with, the terms in this Article 3.12, the terms in Article 3.12 
control and will be enforced. If Minnkota unreasonably withholds consent and authorization, 
Summit Carbon Storage may apply to the Commission for waiver of the requirements of this 
Article 3.12 prior to first injection, in accordance with NDAC 43-05-01-09(3), or at any point 
during operation, in accordance NDAC 43-05-01-12(1)(n), which application shall include 
supporting data and information, that establishes that Summit Carbon Storage’s operations 
as described in the Summit Carbon Storage Application do not damage or adversely impact 
Minnkota’s rights under the DCC Permits. Upon at least a thirty-day notice to Minnkota and 
after an evidentiary hearing, the Commission will determine and set appropriate operating 
standards consistent with correlative rights and the efficient development of resources. 

Based on Summit agreeing to this, and such language being included in the storage agreement at 
section 3.12, Minnkota does not anticipate offering testimony in Case Nos. 30869 – 30880 or 
appearing in these proceedings. If you have any questions, please let me know.   

Respectfully, 

 

Joshua A. Swanson 

enc: Exhibit A 
 



From: Joshua A. Swanson
To: Joshua A. Swanson
Subject: RE: SCS/MPC Agreement
Date: Monday, June 10, 2024 3:17:09 PM

From: Mac McLennan <mmclennan@minnkota.com>
Sent: Monday, June 10, 2024 2:03 PM
To: Wade Boeshans <wboeshans@summitcarbon.com>
Subject: Re: SCS/MPC Agreement

Wade, 

Thank you.  Consistent with our conversation, I will advance this to our counsel so
they can take the next steps. 

Mac 

Get Outlook for iOS

From: Wade Boeshans <wboeshans@summitcarbon.com>
Sent: Monday, June 10, 2024 12:55:36 PM
To: Mac McLennan <mmclennan@minnkota.com>
Subject: [EXTERNAL] SCS/MPC Agreement

CAUTION: This message originated from outside of the organization. Do not click links or
open attachments unless you recognize the sender and know the content is safe.

Mac,
Pursuant to our discussion. Summit and Minnkota agree as follows:

1. Summit will submit an amendment to section 3.12 of the storage agreement in the KJ Hintz
storage facility permit at the hearing for the KJ Hintz storage facility permit application
inserting the language below.

3.12       Border Agreement(s) with Minnkota Power Cooperative, Inc.  Summit Carbon
Storage #1, LLC, Summit Carbon Storage #2, LLC, and Summit Carbon Storage #3, LLC
(collectively, “Summit Carbon Storage”) agrees to enter into a certain border agreement
(“Border Agreement”) with Minnkota Power Cooperative, Inc., its affiliates or successors in

EXHIBIT A
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interest to the DCC Permits (as defined herein) (“Minnkota”) which terms and conditions if
more stringent than those contained herein shall supplement conditions contained in orders
issued or arising from Summit Carbon Storage’s applications to the Commission in Case Nos.
Case Nos. 30869 – 30880 including any revisions thereto (the “Summit Carbon Storage
Applications”),  and Minnkota’s prior vested approved permits from the Commission,
including but not limited to those issued in Case Nos. 29029 – 29034, and 30122 – 30125,
including  all related Orders issued to Minnkota’s (collectively referred to as “ DCC Permits”). 
Summit Carbon Storage agrees that prior to the Commission’s authorization to inject under
NDAC 43-05-01-09(3) on any injection facility and/or facilities, identified, arising from, or
developed as a result of Summit Carbon Storage Applications and/or prior to any future
Summit Carbon Storage applications under the authority of the Commission, which seek to
establish operating rights, or to locate or site facilities within an Area of Review containing
Minnkota’s facilities as described in or interests vested by the DCC Permits  Summit must get
the written consent and authorization of Minnkota. These conditions are necessary to protect
Minnkota’s rights and interests vested under the DCC Permits, from any damage and/or
adverse impacts caused by Summit Carbon Storage’s operations, including but not limited to,
location of injection or extraction facilities, rates of injection.   Any violation of the terms of
the Border Agreement, or the terms contained in this  Article 3.12, will result in irreparable
harm to Minnkota, and that as a result, Minnkota is entitled to immediate relief from the
Commission to enforce the terms of thereof, and that the terms of the Border Agreement are
a condition of the issuance of any permits to Summit Carbon Storage by the Commission. To
the extent anything in the Border Agreement is inconsistent with, or otherwise conflicts with,
the terms in this Article 3.12, the terms in Article 3.12 control and will be enforced. If
Minnkota unreasonably withholds consent and authorization, Summit Carbon Storage may
apply to the Commission for waiver of the requirements of this Article 3.12 prior to first
injection, in accordance with NDAC 43-05-01-09(3), or at any point during operation, in
accordance NDAC 43-05-01-12(1)(n), which application shall include supporting data and
information, that establishes that Summit Carbon Storage’s operations as described in the
Summit Carbon Storage Application do not damage or adversely impact Minnkota’s rights
under the DCC Permits. Upon at least a thirty-day notice to Minnkota and after an
evidentiary hearing, the Commission will determine and set appropriate operating standards
consistent with correlative rights and the efficient development of resources.

 
Please review and respond with your concurrence.
 
Wade
 
 
WADE BOESHANS | M: (701)400-8911 | WBOESHANS@SUMMITCARBON.COM
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From: Carla Poeckes
To: Forsberg, Sara L.
Subject: Summit Carbon Solutions Support Letter
Date: Monday, June 10, 2024 3:47:17 PM

You don't often get email from lvs@westriv.com. Learn why this is important

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

TO WHOM IT MAY CONCERN:
 
Lake View Services, LLC is a local crane & trucking company located in Beulah and
Trenton, ND.  We have been serving western ND for 13 years.  The last two years we have
 had the privilege of working with Summit to maintain their current well sites.  Our working
relationship with them is one we definitely enjoy!  They are very easy to communicate with,
they pay their bills promptly and are always willing to assist us in helping to assist them. 
We support this project and are proud of Summit for utilizing local ND contractors and look
forward to continuing our working relationship with them.
 

 
 
Gary & Carla Poeckes
LAKE VIEW SERVICES, LLC
P.O BOX 995
BEULAH, ND 58523
OFFICE : 701-873-2719
CELL ;  701-570-5527 & 701-260-2449
lvs @w estr iv .com
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From: Anna Novak For North Dakota
To: Forsberg, Sara L.
Subject: Letter of support for Summ
Date: Monday, June 10, 2024 3:37:56 PM
Attachments: Summit support 6.24.docx

You don't often get email from novakfornd@gmail.com. Learn why this is important

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Good afternoon. 

Please accept this letter in support of the Summit project. Thank you.

Rep Anna Novak

mailto:novakfornd@gmail.com
mailto:slforsberg@nd.gov
https://aka.ms/LearnAboutSenderIdentification

To: NDIC

Re: Summit Carbon Storage Facility Permits

From: Anna Novak, State Representative District 33



Thank you for the opportunity to offer my support of Summit in their applications for the storage facility permits.

We have significant history of carbon management in North Dakota, dating back to the 1990’s with the adoption of the legislative framework, and the construction and operation of the Dakota Gasification Company (DGC) pipeline. DGC has a 20+ year history of safely transporting carbon dioxide through a 200-mile pipeline from Beulah to Weyburn Saskatchewan. In addition, DGC has recently begun carbon dioxide injection and sequestration locally. We have also seen the addition of storage facility permits for Red Trail Ethanol. With the steps taken by Summit to ensure safety and compliance with the laws of North Dakota, I have no doubt that this can be done both safely and properly.

Also, the monetization of our landowners’ pore space is an important consideration that will lead to improved economics for many in our area, as well as the economic development for our area businesses.

The level of voluntary landowner support in these storage areas has been extremely high, which is an important benchmark for this project. I was told that voluntary landowner easements for storage are at 93%. While 100% voluntary easements are the goal, it is important to understand that both the 93% and the 7% of landowners have rights. Currently, it is highly unlikely that 100% landowner support on any project can be attained. If we would reject projects because of this, we would not have oil pipelines, electrical transmission lines or water projects that provide clean water to all parts of the state or prevent flooding. 

I am aware of the ongoing search for technology to enhance the oil recovery in the maturing oil fields of North Dakota. Lynn Helms has testified that significant amounts of carbon dioxide could be necessary to attain the goal of additional reserves that are not available based on our current technologies but could be soon. I am hopeful that the carbon dioxide from this project in addition to the carbon dioxide from our coal-fired power plants will be used for enhanced oil recovery in the not-so-distant future. It is important that we continue working towards that goal and this project gets us closer to enhanced oil recovery in the Bakken.

For these reasons, I support the approval of these storage facility permits.







To: NDIC 

Re: Summit Carbon Storage Facility Permits 

From: Anna Novak, State Representative District 33 

 

Thank you for the opportunity to offer my support of Summit in their applications for the storage facility 
permits. 

We have significant history of carbon management in North Dakota, dating back to the 1990’s with the 
adoption of the legislative framework, and the construction and operation of the Dakota Gasification 
Company (DGC) pipeline. DGC has a 20+ year history of safely transporting carbon dioxide through a 
200‐mile pipeline from Beulah to Weyburn Saskatchewan. In addition, DGC has recently begun carbon 
dioxide injection and sequestration locally. We have also seen the addition of storage facility permits for 
Red Trail Ethanol. With the steps taken by Summit to ensure safety and compliance with the laws of 
North Dakota, I have no doubt that this can be done both safely and properly. 

Also, the monetization of our landowners’ pore space is an important consideration that will lead to 
improved economics for many in our area, as well as the economic development for our area 
businesses. 

The level of voluntary landowner support in these storage areas has been extremely high, which is an 
important benchmark for this project. I was told that voluntary landowner easements for storage are at 
93%. While 100% voluntary easements are the goal, it is important to understand that both the 93% and 
the 7% of landowners have rights. Currently, it is highly unlikely that 100% landowner support on any 
project can be attained. If we would reject projects because of this, we would not have oil pipelines, 
electrical transmission lines or water projects that provide clean water to all parts of the state or 
prevent flooding.  

I am aware of the ongoing search for technology to enhance the oil recovery in the maturing oil fields of 
North Dakota. Lynn Helms has testified that significant amounts of carbon dioxide could be necessary to 
attain the goal of additional reserves that are not available based on our current technologies but could 
be soon. I am hopeful that the carbon dioxide from this project in addition to the carbon dioxide from 
our coal‐fired power plants will be used for enhanced oil recovery in the not‐so‐distant future. It is 
important that we continue working towards that goal and this project gets us closer to enhanced oil 
recovery in the Bakken. 

For these reasons, I support the approval of these storage facility permits. 

 

 



From: MEDA SCHULTZ
To: Forsberg, Sara L.
Cc: MEDA SCHULTZ
Subject: Summit Carbon Solutions Storage #1 - #3 -- OPPOSED
Date: Monday, June 10, 2024 3:17:36 PM
Attachments: No to Summit Carbon Solutions.pdf

You don't often get email from medajo@comcast.net. Learn why this is important

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Good afternoon,
Please find attached which describes my opposition to Summit Carbon Solution's
multiple proposal on the docket at the June 11 commissioner's hearing.
Thank you for your involvement in this matter.
Respectfully, 
Meda Schultz
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No to Summit Carbon Solutions 


Addressed to: North Dakota Industrial Commission | slforsberg@nd.gov 


Regarding Summit Carbon Solutions Storage #1, LLC; Summit Carbon Solutions Storage #2, LLC; and 
Summit Carbon Solutions Storage #3, LLC. 


Summit’s proposal serves an old, dying, and harmful industry: the Oil, Gas, and Chemical Industry 


Agreement to Summit’s proposal: 


• Continues the ongoing reliance on OGC, including that of its key components—ethanol in this case. 
This is counter to modern climate science, which calls for the reduction and eventual elimination of 
OGC reliance, not continued investment in this industry and its ongoing viability. 


• Puts ND’s safety at potential risk—new carbon dioxide capture, transport, and storage has a short 
history and little record of the best, most reliable means and methods to capture and store carbon 
dioxide in a continuously safe manner. Recent release across the nation demonstrates the 
unreliability of technology planned to be employed. 


• Allocates ND resources to other jurisdictions and owners. Only one ethanol plant is a planned 
contributor to the proposed CO2 pipeline and storage facilities. Majority contributors come from out 
of state, causing ND’s resources (pore space, etc) to be consumed for the benefit of those out-of 
state others, Summit, and its investors. In fact, Summit is expected to experience an $85/metric 
tonne tax credit on its planned storage of 352 metric tonnes over 20 years equal to nearly a $30 
billion dollar windfall, and with a plan to only return $0.50/metric tonne or $176 million to the 
property owner affected returning only six-tenths of a percent of Summit’s tax savings to those that 
give the most for Summit’s project. This inequity is further compounded by the property owners’ 
inability to measure the actual tonnage stored on their property, making it impossible to calculate an 
equitable compensation value. 


• Allows Summit to take what is not theirs to take: approval of this project would unjustly harm the 
surface and mineral property owners of ND and, in so doing, would reward Summit and its investors 
without demonstrating an equivalent or greater value to the public—the citizens of ND. 


o What is the cost of the impacts to the land and air and wildlife during construction? 
o What energy will be used to construct, operate, and maintain the system? And, shouldn’t 


that energy be conserved in keeping with the latest climate science, which calls for the 
dismantling of coal-fired power plants, petroleum extraction and refining, and supporting 
ethanol production, not the continued use of same? 


o Summit plans to consume pore space that may be void, or may contain other gases that hold 
value, which should be retained by the existing surface- or mineral-owners; these other 
gases should not be given freely to Summit as they have indicated would be their plan. 
Understand, the typical ND property owner does not have the means or methods to 
determine the contents of the void space or how to measure it, making it difficult or 
impossible to challenge or refute any claim made by Summit. 


o Summit highly encumbers or completely severs any minerals that exist below any storage 
space by limiting access only via horizontal drilling that may be infeasible due to length of 
required drilling or access points to initiate and conduct the drilling—access points which 
may be located on another’s property. What is the value of the lost minerals? What is the 







cost to access minerals to maintain value and who ensures it remains viable and puts in 
effort to ensure it occurs at a price equal to or less that paid by Summit as part of the pore 
space deal that is being considered now? 


o What will be the cost of any unplanned, consequential damages to ND and its citizens 
resulting from the proposed project? Who inherits that risk and cost into the future after 
Summit is no longer an storage facility owner as allowed by ND law after a 10-year period? 


Who are these people—Executive Vice President Wade Boeshans, Chief Operating Officer Jimmy Powell, 
and Land Appraiser Jeff Olson who come to sell North Dakotans a bill of goods that benefit Summit, its 
investors, and relieve other out-of-state ethanol plants and the OGC industry (Harold Hamm) generally? 
Are they North Dakotans? Are their roots here? Do they understand and appreciate the prairie, the 
waving fields of grain, the sunflowers tracking the sun across the expansive blue sky that stretches across 
the horizon and frees the eye to see forever? Do they fish in ND’s clean waters enjoying walleye caught 
that day with their families or the reward of a day of walking the fields in search of pheasant, turkey, or a 
buck? Are they proposing this project because it protects that which is most precious to North Dakotans 
and their children for today and tomorrow? These men have served the OGC and coal industries their 
entire careers. All have spent their careers ensuring the ongoing reliance on the old technology. Are 
these the people that we want to entrust North Dakota’s future to? 


As North Dakotan’s, we must say: 


• NO to Summit’s plan to transport and store carbon dioxide 
• NO to Summit’s plan to take our pore space without just compensation and means toe verifiably 


measure used pore space for each and every owner affected 
• NO to Summit’s plan to take any displaced gases without just compensation and a means to 


verifiably identify and measure that which is displaced 
• NO to burdening property owners with an overly complicated, costly, and potentially impossible 


means of accessing minerals 
• NO to increasing risks of consequential damages as a result of this project 
• NO to giving up our resources for the benefit of Summit, its investors, and out-of-state 


producers. Each state and its ethanol plants should solve its own carbon dioxide-generation 
problems. ND is not a dumping ground. 


It is time to look for new energy sources. Summit calls on ND to be “early adopters.” Yes, ND should be 
leaders as they have always been. North Dakotans are innovative problem solvers who are tenacious in 
overcoming challenges like the pressing problem of climate change. North Dakotans should be early 
innovators and adaptors of new technology that frees us from the costs, burdens, negative affects of 
dependence upon fossil fuels and similar or constituent products. 


Summit’s project holds us back. It does not propel us forward. Will North Dakotan’s be trend setters or 
trend followers? 


I call on ND Industrial Commission to heartily reject Summit’s proposals. 


Respectfully, 


ND Property Owner and Native, Meda J Schultz | medajo@comcast.net 







No to Summit Carbon Solutions 

Addressed to: North Dakota Industrial Commission | slforsberg@nd.gov 

Regarding Summit Carbon Solutions Storage #1, LLC; Summit Carbon Solutions Storage #2, LLC; and 
Summit Carbon Solutions Storage #3, LLC. 

Summit’s proposal serves an old, dying, and harmful industry: the Oil, Gas, and Chemical Industry 

Agreement to Summit’s proposal: 

• Continues the ongoing reliance on OGC, including that of its key components—ethanol in this case. 
This is counter to modern climate science, which calls for the reduction and eventual elimination of 
OGC reliance, not continued investment in this industry and its ongoing viability. 

• Puts ND’s safety at potential risk—new carbon dioxide capture, transport, and storage has a short 
history and little record of the best, most reliable means and methods to capture and store carbon 
dioxide in a continuously safe manner. Recent release across the nation demonstrates the 
unreliability of technology planned to be employed. 

• Allocates ND resources to other jurisdictions and owners. Only one ethanol plant is a planned 
contributor to the proposed CO2 pipeline and storage facilities. Majority contributors come from out 
of state, causing ND’s resources (pore space, etc) to be consumed for the benefit of those out-of 
state others, Summit, and its investors. In fact, Summit is expected to experience an $85/metric 
tonne tax credit on its planned storage of 352 metric tonnes over 20 years equal to nearly a $30 
billion dollar windfall, and with a plan to only return $0.50/metric tonne or $176 million to the 
property owner affected returning only six-tenths of a percent of Summit’s tax savings to those that 
give the most for Summit’s project. This inequity is further compounded by the property owners’ 
inability to measure the actual tonnage stored on their property, making it impossible to calculate an 
equitable compensation value. 

• Allows Summit to take what is not theirs to take: approval of this project would unjustly harm the 
surface and mineral property owners of ND and, in so doing, would reward Summit and its investors 
without demonstrating an equivalent or greater value to the public—the citizens of ND. 

o What is the cost of the impacts to the land and air and wildlife during construction? 
o What energy will be used to construct, operate, and maintain the system? And, shouldn’t 

that energy be conserved in keeping with the latest climate science, which calls for the 
dismantling of coal-fired power plants, petroleum extraction and refining, and supporting 
ethanol production, not the continued use of same? 

o Summit plans to consume pore space that may be void, or may contain other gases that hold 
value, which should be retained by the existing surface- or mineral-owners; these other 
gases should not be given freely to Summit as they have indicated would be their plan. 
Understand, the typical ND property owner does not have the means or methods to 
determine the contents of the void space or how to measure it, making it difficult or 
impossible to challenge or refute any claim made by Summit. 

o Summit highly encumbers or completely severs any minerals that exist below any storage 
space by limiting access only via horizontal drilling that may be infeasible due to length of 
required drilling or access points to initiate and conduct the drilling—access points which 
may be located on another’s property. What is the value of the lost minerals? What is the 



cost to access minerals to maintain value and who ensures it remains viable and puts in 
effort to ensure it occurs at a price equal to or less that paid by Summit as part of the pore 
space deal that is being considered now? 

o What will be the cost of any unplanned, consequential damages to ND and its citizens 
resulting from the proposed project? Who inherits that risk and cost into the future after 
Summit is no longer an storage facility owner as allowed by ND law after a 10-year period? 

Who are these people—Executive Vice President Wade Boeshans, Chief Operating Officer Jimmy Powell, 
and Land Appraiser Jeff Olson who come to sell North Dakotans a bill of goods that benefit Summit, its 
investors, and relieve other out-of-state ethanol plants and the OGC industry (Harold Hamm) generally? 
Are they North Dakotans? Are their roots here? Do they understand and appreciate the prairie, the 
waving fields of grain, the sunflowers tracking the sun across the expansive blue sky that stretches across 
the horizon and frees the eye to see forever? Do they fish in ND’s clean waters enjoying walleye caught 
that day with their families or the reward of a day of walking the fields in search of pheasant, turkey, or a 
buck? Are they proposing this project because it protects that which is most precious to North Dakotans 
and their children for today and tomorrow? These men have served the OGC and coal industries their 
entire careers. All have spent their careers ensuring the ongoing reliance on the old technology. Are 
these the people that we want to entrust North Dakota’s future to? 

As North Dakotan’s, we must say: 

• NO to Summit’s plan to transport and store carbon dioxide 
• NO to Summit’s plan to take our pore space without just compensation and means toe verifiably 

measure used pore space for each and every owner affected 
• NO to Summit’s plan to take any displaced gases without just compensation and a means to 

verifiably identify and measure that which is displaced 
• NO to burdening property owners with an overly complicated, costly, and potentially impossible 

means of accessing minerals 
• NO to increasing risks of consequential damages as a result of this project 
• NO to giving up our resources for the benefit of Summit, its investors, and out-of-state 

producers. Each state and its ethanol plants should solve its own carbon dioxide-generation 
problems. ND is not a dumping ground. 

It is time to look for new energy sources. Summit calls on ND to be “early adopters.” Yes, ND should be 
leaders as they have always been. North Dakotans are innovative problem solvers who are tenacious in 
overcoming challenges like the pressing problem of climate change. North Dakotans should be early 
innovators and adaptors of new technology that frees us from the costs, burdens, negative affects of 
dependence upon fossil fuels and similar or constituent products. 

Summit’s project holds us back. It does not propel us forward. Will North Dakotan’s be trend setters or 
trend followers? 

I call on ND Industrial Commission to heartily reject Summit’s proposals. 

Respectfully, 

ND Property Owner and Native, Meda J Schultz | medajo@comcast.net 



From: Scott Skokos
To: Forsberg, Sara L.
Subject: Dakota Resource Council comments
Date: Monday, June 10, 2024 2:23:36 PM
Attachments: NDIC class vi comments.pdf

You don't often get email from scott@drcinfo.com. Learn why this is important

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Hi,

Please see Dakota Resource Council’s attached comments regarding cases: 30869-30880. 

Best,

Scott Skokos

mailto:scott@drcinfo.com
mailto:slforsberg@nd.gov
https://aka.ms/LearnAboutSenderIdentification
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Honorable Members of the North Dakota Industrial Commission,


Enclosed Dakota Resource Council Comments re: Case nos. 30869-30880


About Dakota Resource Council:


Founded in 1978, Dakota Resource Council is a family farm and conservation organization that
advocates for the sustainable use of North Dakota’s natural resources and works to keep family
farms in the hands of family farm operators. With over 700 members statewide DRC works with
a wide range of people from geographies across North Dakota.


Introduction:


The case before the North Dakota Industrial Commission is complicated in our view due the
ongoing litigation over the constitutionality of the amalgamation law in North Dakota. The
purpose of our comments will be to first outline why the current laws allowing for amalgamation
are unconstitutional, and second urge the North Dakota Industrial Commission to reject the
permits in this case or take no action until the courts are able to rule on the constitutionality of
North Dakota’s amalgamation laws.


Constitutional Issues with North Dakota Amalgamation Law:


In our view North Dakota’s amalgamation law is unconstitutional due to the way in which the
property owner is compensated under the law. Under the current amalgamation law
non-consenting pore space are to be ‘equitably compensated’ for their pore space, but
‘equitable compensation’ is not a substitute for the safeguards guaranteed by the Constitution of
North Dakota and Chapter 32-15 of the Century Code, which require ‘just compensation’ to be
paid for land or real property that is taken by eminent domain. ‘Just compensation’ unlike
‘equitable compensation’ requires a condemnation hearing with a jury that is tasked to decide
how much the property owner is compensated for the taking.


The need to pay ‘just compensation’ for a taking not ‘equitable compensation’ was recently
affirmed by the North Dakota Supreme Court in Northwest Landowners Association vs State of
North Dakota (2022). And the recent Northwest Landowners Association vs State of North
Dakota (2023), which is challenging the use of amalgamation specifically, is to our knowledge,
progressing through the court system. With both the 2022 ruling that ‘equitable compensation’
was not constitutional and the 2023 case still in progress, it is our view that it would be prudent
for this body to wait to rule on this case or any other case until the courts determine the
constitutionality of North Dakota’s amalgamation law.


Conclusion:


With the constitutionality surrounding amalgamation (the fundamental reason for the cases in
front of the NDIC) under scrutiny, we believe that the NDIC should wait to rule on this case until







2


the courts settle the constitutionality issue. This is a very important case to get right due to the
scale of development and the amount of property owners impacted. We think courts are a more
fair venue than the North Dakota Industrial Commission, which has, despite its purported
impartiality, ruled in favor of industry in nearly every case for the past decade. Thank you for the
opportunity to comment on this matter.







1

Honorable Members of the North Dakota Industrial Commission,

Enclosed Dakota Resource Council Comments re: Case nos. 30869-30880

About Dakota Resource Council:

Founded in 1978, Dakota Resource Council is a family farm and conservation organization that
advocates for the sustainable use of North Dakota’s natural resources and works to keep family
farms in the hands of family farm operators. With over 700 members statewide DRC works with
a wide range of people from geographies across North Dakota.

Introduction:

The case before the North Dakota Industrial Commission is complicated in our view due the
ongoing litigation over the constitutionality of the amalgamation law in North Dakota. The
purpose of our comments will be to first outline why the current laws allowing for amalgamation
are unconstitutional, and second urge the North Dakota Industrial Commission to reject the
permits in this case or take no action until the courts are able to rule on the constitutionality of
North Dakota’s amalgamation laws.

Constitutional Issues with North Dakota Amalgamation Law:

In our view North Dakota’s amalgamation law is unconstitutional due to the way in which the
property owner is compensated under the law. Under the current amalgamation law
non-consenting pore space are to be ‘equitably compensated’ for their pore space, but
‘equitable compensation’ is not a substitute for the safeguards guaranteed by the Constitution of
North Dakota and Chapter 32-15 of the Century Code, which require ‘just compensation’ to be
paid for land or real property that is taken by eminent domain. ‘Just compensation’ unlike
‘equitable compensation’ requires a condemnation hearing with a jury that is tasked to decide
how much the property owner is compensated for the taking.

The need to pay ‘just compensation’ for a taking not ‘equitable compensation’ was recently
affirmed by the North Dakota Supreme Court in Northwest Landowners Association vs State of
North Dakota (2022). And the recent Northwest Landowners Association vs State of North
Dakota (2023), which is challenging the use of amalgamation specifically, is to our knowledge,
progressing through the court system. With both the 2022 ruling that ‘equitable compensation’
was not constitutional and the 2023 case still in progress, it is our view that it would be prudent
for this body to wait to rule on this case or any other case until the courts determine the
constitutionality of North Dakota’s amalgamation law.

Conclusion:

With the constitutionality surrounding amalgamation (the fundamental reason for the cases in
front of the NDIC) under scrutiny, we believe that the NDIC should wait to rule on this case until
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the courts settle the constitutionality issue. This is a very important case to get right due to the
scale of development and the amount of property owners impacted. We think courts are a more
fair venue than the North Dakota Industrial Commission, which has, despite its purported
impartiality, ruled in favor of industry in nearly every case for the past decade. Thank you for the
opportunity to comment on this matter.



From: Paul Schock
To: Forsberg, Sara L.
Subject: Summit Carbon Solutions quest for a pipeline to transport CO2 into North Dakota
Date: Monday, June 10, 2024 1:43:15 PM

You don't often get email from pjshkstr@gmail.com. Learn why this is important

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

To Whom this may  concern:

My name is Paul Schock and I am a landowner in Mercer County.  I own land in township
142N.R88W section 19/33.  This email is being sent to show my support for Summit Carbon
Solution's quest for a pipeline to bring CO2 into Mercer, Oliver and Morton counties.  From
the beginning of the project Summit Carbon has been very transparent, open and honest
in their dealings with me.  This project for me represents the future in sustaining and
enhancing the agriculture corridor for years to come.  It will provide jobs and it will bring in
the tax revenue for the counties and state along with providing supplemental income to the
farmers and ranchers.

In Mercer county the Dakota Gasification Company sends CO2 to Canada which has proven
safe and reliable for years.  With this being said, I would ask you to be open and positive to
the completion of this project.  Thank you.

Regards,
Paul Schock

mailto:pjshkstr@gmail.com
mailto:slforsberg@nd.gov
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From: Desirae Zaste
To: Forsberg, Sara L.
Cc: Derrick Braaten
Subject: Written Comments - 30869-30880
Date: Monday, June 10, 2024 1:48:02 PM
Attachments: image001.png

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Ms. Forsberg,
 
Below is a link containing the following documents:
 

Written Comments of Intervenors The Swenson Living Trust, Michael
Bauman, Glenn and Lisa Gerving, Michael and Bonnie Haupt, John M.
Jochim, Kevin and Kimberly Kraft, Charmayne Liebelt, Kirk and Linda
Maize and Allen Maize, Paul and Christy Metz, JoLene Rust, and Gary and
Cassie Smith;
Attachment A – Declarations of Landowners with attachments;
Attachment B – NWLA Briefing in Northwest Landowners Association, et
al. v. State of North Dakota, et al., Case No. 05-2023-CV-00065; and
Declaration of Service.

 
 Written Comments of Intervenors

 
Please let me know if you have any issues with the link. Thank you.
 
Desirae Zaste│ Certified Paralegal

 

Braaten Law Firm
109 N. 4th Street, Suite 100

Bismarck, ND  58501
Phone:  701-221-2911

Fax:  701-221-5842
www.braatenlawfirm.com

 

 
PRIVILEGED COMMUNICATION
This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic
Communications Privacy Act, 18 U.S.C. Sections 2510-2521.  This e-mail is confidential and may contain information
that is privileged, attorney work product or exempt from disclosure under applicable law.  Recipients should not file
copies of this e-mail with publicly accessible records.  If you have received this message in error, please immediately
notify the sender by return e-mail and delete this e-mail message from your computer. Thank you for your
cooperation.
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NORTH DAKOTA INDUSTRIAL COMISSION 

OIL AND GAS DIVISION 

 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 

 

 

  



3 
 

In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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WRITTEN COMMENTS OF INTERVENORS THE SWENSON LIVING TRUST, 
MICHAEL BAUMAN, GLENN AND LISA GERVING, MICHAEL AND BONNIE 
HAUPT, JOHN M. JOCHIM, KEVIN AND KIMBERLY KRAFT, CHARMAYNE 

LIEBELT, KIRK AND LINDA MAIZE AND ALLEN MAIZE, PAUL AND CHRISTY 
METZ, JOLENE RUST, AND GARY AND CASSIE SMITH 

 
 

. 

[¶1] Intervenors Swenson Living Trust by and through its trustees, Bauman, Gerving, Haupt, 

Jochim, Kraft, Liebelt, Maize, Metz, Rust, and Smith submit the following as their written 

comments and objection to the issuance of any permits in the above-captioned proceedings. 

Attached hereto are declarations from the intervenors which set out their land ownership as it 

relates to the above-captioned proceedings, and identifies the encumbrances to that land. See 

Attachment A (combined declarations of Intervenors with Exhibits, also filed into the docket in 

the above-captioned proceedings). 

[¶2] The North Dakota Industrial Commission (“NDIC”) has violated Intervenors’ due process 

rights by failing to provide procedural due process and substantive due process, and is without 

jurisdiction to issue the permits in this proceeding because the laws by which it is conducting these 

proceedings are unconstitutional. Because the laws and regulations for issuance of Class VI 

permits for North Dakota are inextricably intertwined with the unconstitutional provisions of the 

laws and regulations being challenged in other litigation, the NDIC should deny the applications 

and dismiss the proceeding. 

[¶3] As was explained in the Intervenor’s prior briefing, the failure to provide the model 

parameters and electronic data used to run the computer models for these applications is fatal to 

the permit proceedings and the applications must be denied for failure to afford procedural and 

substantive due process. 
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[¶4] Hearing officers have broad discretion in scheduling, granting continuances, and 

controlling discovery in adjudicative proceedings. Berger v. North Dakota Dept. Of Transp., 2011 

ND 55, ¶ 7, 795 N.W.2d 707, ¶ 7 (rejecting plaintiff’s claim that he was entitled to have his hearing 

held at its originally scheduled time). Section 28-32-33, N.D.C.C., provides that discovery may be 

obtained in an adjudicative proceeding in accordance with the North Dakota Rules of Civil 

Procedure. This section also grants authority to the hearing officer to issue discovery orders. Rule 

34 of the North Dakota Rules of Civil Procedure governs how a party may request and obtain 

documents from another party. The default rule is that a party to whom a request for production is 

directed has 30 days in which to respond after being served. But as is relevant here, a shorter time 

may be ordered by the court (or here, the hearing examiner). Rule 34(b)(2)(A). In other words, 

under § 28-32-33, N.D.C.C., the hearing officer/examiner is authorized to expedite responses to 

discovery requests and control the proceeding in a manner that afford due process.  

The Administrative Agencies Practice Act expressly directs that, in all adjudicative 
proceedings, "[t]he administrative agency shall designate the time and place for the 
hearing." N.D.C.C. § 28-32-21(1)(c). Furthermore, the hearing officer has broad 
discretion to regulate the course of the administrative proceeding. N.D.C.C. § 
28-32-35; Medical Arts Clinic, P.C. v. Franciscan Initiatives, Inc., 531 N.W.2d 
289, 300 (N.D. 1995); Knudson v. Director, North Dakota Dep't of Transp., 530 
N.W.2d 313, 316 (N.D. 1995).   A hearing officer in an adjudicative administrative 
proceeding functions in a quasi-judicial capacity, and shares the broad discretion 
accorded to judicial officers. See Medical Arts Clinic, at 297, 300; Loran v. Iszler, 
373 N.W.2d 870, 876 (N.D. 1985). Thus, it has been recognized that hearing 
officers have discretion to control procedural matters such as discovery and 
admission of evidence. See, e.g., State ex rel. Workforce Safety & Ins. v. Altru 
Health Sys., 2007 ND 38, ¶ 11, 729 N.W.2d 113; May v. Sprynczynatyk, 2005 ND 
76, ¶ 24, 695 N.W.2d 196. Trial courts have broad discretion over the progress and 
conduct of a trial or hearing, including scheduling and the determination whether 
to continue a trial or hearing. See Hartleib v. Simes, 2009 ND 205, ¶ 15, 776 
N.W.2d 217; State v. Ripley, 2009 ND 105, ¶ 12, 766 N.W.2d 465; State v. 
Schmidkunz, 2006 ND 192, ¶ 22, 721 N.W.2d 387; Peterson v. Zerr, 443 N.W.2d 
293, 297 n.3 (N.D. 1989). A hearing officer conducting an adjudicative 
administrative proceeding has the same scope of discretion in conducting the 
hearing, including scheduling and continuances. See Medical Arts Clinic, at 297, 
300. 
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Berger v. N.D. DOT, 2011 ND 55, ¶ 7, 795 N.W.2d 707, 710 (emphasis added). 
 
[¶5] Procedural fairness is required at an administrative hearing. Schlittenhart v. North Dakota 

Dept. of Transp., 2015 ND 179, ¶ 27, 865 N.W.2d 825, ¶ 27 (noting that the Court reviews 

administrative proceedings to “ensure procedural fairness”). “Procedural due process requires 

fundamental fairness, which, at a minimum, necessitates notice and a meaningful opportunity for 

a hearing appropriate to the nature of the case.” Id. (quoting In re G.R.H., 2006 ND 56, ¶ N.W.2d 

587). 

[¶6] An agency overseeing an adjudicative proceeding that involves an opportunity to comment 

and a hearing must present “the data underlying its proposed action before the close of the 

comment and hearing period.” National Wildlife Federation v. Marsh, 568 F.Supp. 985, 994 (D. 

D.C. 1983) (emphasis in original). This is because the right to comment or be heard cannot be 

meaningful “when one is not apprised of the issues and positions to which the argument is 

relevant.” Id. at 993 (quoting U.S. Lines v. Federal Maritime Commission, 584 F.2d 519, 540 

(D.C.Cir. 1978)). In other words, an exchange of views and dialogue is only possible if the public 

is adequately informed, and “without such dialogue any notion of real public participation is 

necessarily an illusion.” Id.; see also Chemical Mfrs. Ass’n v. U.S. E.P.A., 870 F.2d 177, 200 

(“[F]airness requires that the agency afford interested parties an opportunity to challenge the 

underlying factual data relied on by the agency.”). 

[¶7] Section 28-32-29, N.D.C.C. also authorizes an agency to conduct a prehearing conference. 

The only conditions for doing so are giving reasonable notice to all parties and interested persons 

and conducting the conference in a way that does not substantially prejudice or infringe on the 

rights of any party. § 28-32-29, N.D.C.C. The NDIC’s outright refusal to even attempt to conduct 
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a fair hearing in this matter is fatal to the permit applications and they should be denied 

accordingly. 

[¶8] The amalgamation laws being administered by the NDIC as well as the laws related to all 

applications in the above-captioned proceeding, because they are inextricably intertwined, are all 

unconstitutional. They are the subject of a facial challenge in Northwest Landowners Association, 

et al. v. State of North Dakota, et al., Case No. 05-2023-CV-00065. The briefing on these legal 

issues by NWLA is attached hereto as Attachment B. 

[¶9] Further, the laws by which the NDIC proposes to “amalgamate” Intervenors’ property 

result in a per se taking of Intervenors’ property and property rights. “From farming to original 

homesteads, it is in the blood of North Dakota landowners to be protective of their real estate. 

From family ties to the need for farmers to grow crops, property ownership is near and dear to 

those who maintain it.” WBI Energy Transmission, Inc. v. Easement & Right-Of-Way, No. 1:18-

cv-078, Doc. ID 131, at *12 (D.N.D. Nov. 1, 2022). These words from the United States District 

Court for the District of North Dakota are equally applicable to this case. Our North Dakota 

Constitution begins with the declaration: “All individuals are by nature equally free and 

independent and have certain inalienable rights, among which are those of … acquiring, possessing 

and protecting property.” N.D. Const. art. I, § 1. The United States Supreme Court agrees: 

“Property rights are necessary to preserve freedom, for property ownership empowers persons to 

shape and to plan their own destiny in a world where governments are always eager to do so for 

them.” Murr v. Wisconsin, 582 U.S. 383, 394, 137 S. Ct. 1933, 1943 (2017). 

[¶10] The NDIC is currently conducting its Class VI program in a manner that flies in the face 

of the intent of the program’s drafters and puts the Class VI primacy of North Dakota in jeopardy. 
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This risk is being taken to avoid providing due process to North Dakota citizens. It is wrong, legally 

and morally. 

 
DATED this 10th day of June, 2024. 

BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Intervenors the 
Swenson Living Trust, Bauman, 
Gerving, Haupt, Jochim, Kraft, 
Liebelt, Maize, Metz, Rust, and 
Smith 
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NORTH DAKOTA INDUSTRIAL COMMISSION 
 

OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case Nos. 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation.

In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND.

In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND.

In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation.
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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DECLARATION OF MICHAEL BAUMAN 

[¶1] I, Michael Bauman, declare the following based on personal knowledge: 

[¶2] I have ownership interest in the following property that lies within the boundaries of the 

BK Fischer Storage Facility. 

 Township 142 North, Range 88 West 
Section 24: SW1/4, less a 20-acre parcel & ROW 
Mercer County, ND 

 
[¶3] To the best of my knowledge, the property listed in ¶ 2 above is encumbered by the 

following easements:

 Oliver-Mercer Electric Cooperative, Inc. Right-of-Way Easement executed by John 
Jochim on June 25, 1980 (209443). 

 
 West River Telephone Right-of-Way Easement executed by John B. Jochim on April 

13, 1993 (153703). 
 

 ND Water State Water Commission Pipeline Easement executed by Rick and Valerie 
Bauman on August 19, 2010 (195749). 

 
 Southwest Water Authority Right-of-Way Easement executed by Michael Bauman on 

October 16, 2014 (206892). 
 
[¶4] Attached is the deed which I believe indicates my ownership in the property listed above. 

[¶5] Attached are the easements currently encumbering these properties based on the 

information I have. 

 
I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true and 
correct. 
 
Signed on the _____ day of _________ , 2024 at ________________, ND, United States.
 
 
 
Michael Bauman



WARRANTY DEED 

This deed is made by Rick Bauman and Valerie K. Bauman, husband and wife, Grantors, to Michael 

P. Bauman, Grantee, whose post office address is 572 Oemler Loop, Savanna, GA 31410. 

For valuable consideration, Grantors' grant and convey to Grantee the following real property (the 
premises) located in Mercer County, North Dakota: 

Township 142 North, Range 88 West 
Section 24: SW¼ less a 20 acre parcel described as follows: 

Commencing at the NE comer of SW¼, thence West along the 
North boundary of the SW¼ a distance of 950 feet; thence South in 
a line parallel to the East boundary of the SW',� a distance of 915 
feet; thence East in a line parallel to the North boundary of the 
SW¼ a distance of 950 feet to the East boundary of the SW¼; 
thence North along the East boundary of the SW¼ to the point of 
beginning. 

The legal description was obtained from � a previously recorded instrument D or prepared 
by Jeffrey T. Landon of Lange & Donovan, PLLP, PO Box 488, Hazen, ND 58545. 

Grantor covenants that they are well seized in fee of the premises, which he has the right to sell and 
convey, and which are free from encumbrances except those of record. Further, they covenant that they will 
warrant and defend the premises in the quiet and peaceable possession of the Grantee. 

Dated this 9th day of May, 2011. 

State of North Dakota ) 
)ss. 

County of Mercer ) 

GRANTOR: 

Ktik 2� 
Rick Bauman 

VruiJ\it K- B�llW\a'av 
Valerie K. Bauman 

On this 9th day of May, 2011, before me, a notary public, personally appeared Rick Bauman and 

Valerie Bauman, husband and wife, who acknowledged to me their execution of the foregoing instrument. 
MORTGAGEE 

� My Commission Expires: MORTGAGOR 
� d � INDEXED V- Notary ublic 

Mercer County, North Dakota 
t 

Notary Public 
State of North Dakota 

My c:0�1:1issim1 expires Jan 14, 2015 

197840 

STATE OF NORTH DAKOTA OFFICE Of 

COUNTY OF MERCER COUNTY RECORDER 

I hereby c:et tify that the with1r, instr urner1t \/lias filed 1n this_ off1c<c': 
for record this 10/13/2011 at 9 ".40 AM, and ,'las duly reco1ded as 
Book 151 DEED on Page 648 Fee. $10.00 

County Recorder � t · �, 

By Deputy < � �, 
Return To. LANGE LAW OFFICE, PO BOX 488 

UU>( HAZEN, ND 58545 

� I certify the requirement for a report of statement of full consideration 
�aid does not apply because this deed is for one of the transactions 
�xe�pted ��r Subdi1.r!s�0n �c) cf Subdivi�!on 'S. of Secticn 11 18�02.2 
NDCC. 7 

s;goed, �� 
#RANTEE OR AGENT) 

Dated: /4:7 f 
I 

;._o// 

Delinquent Taxes, Special Assessments, or lnstallments of 
Spec;iaJ., _tssessments ,t<!t� Transfer Entered this 
�ay of v, . 2011. 

�H 
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NORTH DAKOTA INDUSTRIAL COMMISSION 
 

OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case Nos. 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 

 
  







Taxes and Special Assessments paid and 
TRANSFER ACCEPTED this l'Jf'. day 
of t)�ONNOR/\ 2018. 

$\o W,o , ...... <om� 
Mercer County Auditor 

By: ��5uoerl 
MORTGAGEE 

MORTGAGOR 

INDEXED✓ 

STATE OF NORTH DAKOTA 
217088 

COUNTY OF MERCER 
OFFICE OF 

I hereby certify that the within in 
COUNTY RECORDER 

for record this 12/19/2018 at 11 ·�
t���ent was filed tn th1�, offict: 

Book 169 DEED on Page 347 Fee: $20.0'0 
and was duly recorded 

Coun�e
\(

o
�

d r WU7Ch -t. (aJ:_ 
By Qepi:jt.,. . r A. Vt� Return To: GLE N GERVING, /�07 

GLEN ULLIN, ND 58631-0607 

QUIT CLAIM DEED 
******************************************************••····················· 

THIS INDENTURE made this _J}j_ day of f!Jcfr;/:µ,,U , 2018, between Dean Gerving, 
2506 LaCorte Place, Bismarck, ND 58503, formerly of 607 9th Avenue SW, Mandan, ND 58554, 
Grantor; and Glenn Gerving, P.O. Box 607, Glen Ullin, ND 58631-0607, Grantee; 

For and in consideration of One Dollar and other good and valuable consideration, Grantor 
does hereby QUIT CLAIM to Grantee, an undivided one-half (1/2) interest in all those tracts 
or parcels of land lying and being in the County of Mercer, and State of North Dakota, and 
described as follows, to wit: 

The South fifty-three (53) acres of the South Half of the South Half 
(Sl/2S1/2) of Section Thirteen (13), in Township One Hundred Forty­
One (141) North, Range Eighty-Eight (88) West of the Fifth Principal 
Meridian, LESS a tract of land deeded to the State of North Dakota 
for the use of the State Highway Deptment described as follows: 

All that portion of the South fifty-four (54) acres of the South Half of 
the South Half (S 1/2 S 1/2) of Section Thirteen (13), Township One 
Hundred Forty-One (141) North, Range Eighty-Eight (88) West, 
lying within a strip of land 100.00 feet wide, located on the Easterly 
side of and measured at right angles to the following described 
highway center line, as surveyed and staked: Beginning at a point 
154.58 feet East of the Southwwest corner of said Section Thirteen 
(13), thence from a tangent bearing North 0.09' West running along 
a 0.30' curve to the left 446. 7 feet, more or less, until said stip 
crosses the North Line of said South 54 acres, also including all that 
portion lying Westerly of the above described strip except all that 
portion lying within 33 feet of the section line, tract contains 1.92 
acres, more or less. 

The North one hundred six (106) acres of the South Half of the South 
Half (S 1/2 S 1/2) of Section Thirteen (13) in Township One Hundred 



Quit Claim Deed Dean Gerving to Glenn Gerving, Page -2-

Forty-One (141) North, Range Eighty-Eight (88) West of the Fifth 
Principal Meridian in Mercer County , North Dakota, subject to all 
conveyances of record and to all existing easements and rights-of­
way. 

The South fifty-three (53) acres of the North one hundred six (106) 
acres of the South Half ( S  l/:2)�116the South fifty-four (S4) acres of 
the North Half of the South Half (N 1/2 S 1/2) of Section Thirteen (13), 
in Township One Hundred Forty-one (141) North, Range Eighty­
Eight (88) West of the Fifth Principal Meridian in Mercer County, 
North Dakota, subject to all conveyances of record and to all existing 
easements and rights-of-way. 

These descriptions were obtained from a previously recorded instrument, namely that 
Warranty Deed dated March 12,2007, recorded as Document No.184674. 

WITNESS, The hand of the Grantor: 

Dean Gerving 

STATE OF NORTH DAKOTA) 

/J/4 ..L )ss. 

COUNTY OF� ron ) • 
On this )7 d,day of �ce.Mbet- , 2018, before me personally appeared Dean 

Gerving, a single person, known to me to be the same person described in and who executed 
the within and foregoing instrument, and acknowledged to me that he executed the same. 

SHANE A HEL_LMAN � 
Notary Pubhc 

�� State of North Dakota 
My Commission Expires July 28, 2021 State of North Dakota 

-f / 
. 

My Commission Expires: vi/ I/ Zi, z�z I 
> 

I hereby certify that the transaction which is the subject matter of this conveyance is exempt 
from a statement of full consideration t�f, as it is made by Quit Claim Deed. 

1 :i. ; 9 -/ fr � ntkV Ji� 
Date Gi:,a tee or Agent I 

2 



WARRANTY DEED 

THIS INDENTURE, Made this· -J/jh day of January, 2006, be-

tween Lynn Flemmer, a single man, grantor, whether one or more 

and Glenn Gerving and Lisa Gerving, husband and wife, as joint 

tenants, as to an undivided one-half (1/2) interest and Dean Ger­

ving and Tania Gerving, husband and wife, as joint tenants, as 

to the·other one-half (1/2) interest, grantee�, whose postoffice 

addresses are · P.O. Box 607, Glen Ullin, _North Dakota 58631 and 

607 9th Avenue SW, Mandan, North Dakota 58554,: respectively, 

WITNNESSETH, For and in consideration of ·the sum of one dollar 

($1. 00). and other good and valuable consideration in money or monies 

worth - - - - - - Dollars, granter does hereby GRANT to the 

grante�s a1·1 of the fo�lowing real property lying and being in the 

County of MercP.r and State of North Dakota, and qescribed as follows, 

to-wit: 

_Township 141� Range 88 
Mercer County, ND 
Sec. 24: SW¼ and SW¼ 

of the NW¼ 
Reserving and excepting all minerals· owned 
by the granter. 

And the said grantor for himself and his heirs, exe�utors and 

adminis_trators, does covenant with the grantees that he is well­

seized in fee of the land and premises aforesaid and has good right. 
to sell and convey the same in m�nner and form aforesaid; that the 

same are free from all incumbrances, except installments of special 

assessments or assessments for special improvements which have not 

been certified to the County Auditor for collection, easements, 

533 
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rights of ways, mineral deeds, mineral leases and mineral reser� 

vations, and the .. �bove.granted lands and premises in the quiet and . . . 

peaceable possession of said grantees, against all persons lawfully . 

claiming or ·to cla.im the whoie or any part thereof, the ·said granter 

will warrant and defend. 

WITNESS, The hand of the grantor: 

STATE OF NORTH DAKOTA .) 

·.) ss 

. ), 

�t 
Lynn Femmer . � 

COUNTY OF l'fERCEu: 

On this day :Of January, 2006, before me, personally ap-

peared Lynn Flemmer, a single person, known-to me to be the person 

who is described in, and who executed the within and foregoing;in­

strument,.an� severally acknowledged that he executed the same. 

My Commission Expires: 

BEIHANIE CHRISTMANN 
• le 

State of North Dakota 
Commission Expires Aprtl 2. 2cm 

MORTGAGFE 
MORTG;\GOR 

\NDEXED V 

Taxes and Special Assessments paid an� �om;, ,/fJ! day of 

:0?ti!�� 

Notary Public 
Mercer- County, North Dakota 

18.1870 

; STATE OF NORTH DAKOTA OFFICE OF 
I COUNTY OF MERCER COUNTY RECORDER 

I hereby certify that within instrument was filed in this office 
for record this 01/17/2006 at 09:37 AM and was duly recorded in 
Book 137 DEEDS on Page 0533. Fee: $13.00 

county Recorder � /. • Co.Jy_ 
By Deputy_�����������---=�u:''�''�\ll�l/.;.;/1.:.:.///� 

Return To: HALPERN- W OFFICE PO BOX 606 �" -4. �ECO Ji ¾ 
GLEN ULLIN, ND 58631 � .:,,.'\ ......... O� �-

- ·----.... 

� .::,"" .•· ·• .. i\ �::. 
� 0 ... .,... •. � 
.::o .-

L·. :::. 
� ; s£r\ � � � -:: •• :Q::: -:::.� · ...... ;:: 

� � • • .,,. •• .3t..• � � -9. •.. .•• ... � 
� C'· ••••••••• �' -§6 1-..-: �,., cout\'\ �� i'/11, �''" 11111111111\ \\\\\\ 



WARRANTY DEED 

THIS INDENTURE, Made this _day of May, 2006, between Glenn ---1.,i 

Gerving and Lisa Gerving, husband and wife and_Dean Gerving and Tania 

Gerving, husband and wife,· gr an tor, whether one or more,. and Glenn 

Gerving and Lisa Gerving, husband and wife, grantees, whose post office 

address. is P.O. Box 607, Glen Ullin, ND 5�631-0607. 

WITNESSETH, For and in consideration of the sum of one dollarr• 

($1.00). and other good and valuable consideration in money or monies 

worth - - - - - - - -Dollars, 

gran�or does hereby GRANT to the grantees, as joint tenants and not as 

tenants·_ in common, all of the following. real property lying and being 

in the County of Mercer and State of North Dakota, and described as 

follows·, to-wit: 

1. N½NE¼ of Sec. 13,Twp. 145N, Rng. 89W. 
2. S½SWi.of Sec. 24, Twp. 141N, Rng. 88W 
3. S½SWiNWi of Sec·. 24, Twp. 141N, Rng. 88W 

And the said grantor for himself, his heirs, executors and ad­

ministrators, does coven�nt with the grantees that he is well seized 

in fee of the land and premises aforesaid and has good right to sell 

and convey the same in manner ·and form aforesaid; that the same are 

free from all incumbrances, except installments of special assess­

ments or assessments for special improvements which have not been 

certified to the County Auditor for collection� easements, rights of 

ways, zoning ordinances and amendments, EPA issues, mineral reser­

vations, mineral leases and mineral deeds and any limitations of 

record,_and the above granted lands· and premises in the quiet and 



. . 

peaceab,le--.possession ·of said grantees, against all persons lawfully 

claiming or to claim the_- whole or any -part thereof, the said granter 

will warrant and defend. 

WITNESS, The hand o.f the 

. " . 
_My Commission··Expires: 

June 26, 2008 

Lisa G�rving' 

----------

·44_0 
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MOR1GI-\GEE 
MOR1G�GOR 

\NOEXED� 

I STATE OF NORTH DAKOTA OFFICE OF 
COUNTY OF MERCER . COUNTY RECORDER 

: I hereby certify that within instrument was filed in this office 
: for record this 06/02/2006 at 09:28 AM and was duly recorded in 
• Book 138 DEEDS on Page 0439. Fee: $16.00 
{ Count

� Recorder ,8;,..,� X- � 
! 

By Deputy _______________ .,...... __ 
Return To: BANK OF GLEN ULLIN PO BOX 99 

GLEN ULLIN, ND 58631-0099 

( . .  
Delinquent Taxes. Special Assessments, or lnslallmenls of 

� 
• �sessments I id and Transfer Entered this 

day of . _ ----���·· 2006, 

••• 

�-; 441 





. 
ALL PERSONS TAKE NOTlCE: 

SOUTHWEST WATER AUTHORITY 

Southwest Pipeline Project Building 
West Industrial Park 
4665 2nd Street SW 

Dickinson, ND 58601-7231 
(701) 225-0241 

Toll Free: 1-888-425-0241 

Segment 7-9E WEST CENTER SERVICE AREA 

Parcel 141-88-27 

RIGHT-OF-WAY EASEMENT 

In consideration of one dollar ($1.00) and other good and valuable consideration GLENN & LISA GERVING PO BOX 607 
GLEN ULLIN, ND 58631 hereinafter referred to as Grantor, does hereby grant, bargain, sell, transfer and convey to the Southwest Water 
Authority, hereinafter referred to as the Grantee, its successor and assigns, a perpetual easement with right to erect, construct, install and 
lay, and thereafter use, operate, inspect, repair, maintain, replace, and remove water pipelines, connections, valves and all other appurtenant 
facilities used in connection with the construction, operation and maintenance of the Southwest Pipeline Project, over, above, across and 
through the land of the Grantor, situated in Mercer County, State of North Dakota, said land being described as follows: Sl/2 SWl/4 LESS 
R/W & Sl/2 SWl/4 NWl/4 LESS R/W SECTION 24 TOWNSHIP 141 RANGE 88 (the tract that contains 4.04 acres, more or less), 
together with the right of ingress and egress over the adjacent lands of the Grantor, successors and assigns for the purposes of this easement. 

1. The permanent easement will be thirty (30) feet in width, fifteen (15) feet on each side of the center line of the pipeline as 
constructed, with an additional ten (10) feet of temporary right-of-way for a total construction easement width of forty (40) feet, twenty 
(20) feet on each side of the center line. 

2. The Grantee covenants to maintain the easement in good repair so that no unreasonable damage will result from its use to the 
adjacent land of the Grantor, successors and assigns. The Grantor will receive compensation for damages to growing crops caused by the 
construction or operation. The Grantor will report any damages within three (3) years of the construction of the project. 

The grant and other provisions of this easement shall constitute a covenant running with the land for the benefit of the Grantee, its 
successors and assigns. 

F, the Grantor has executed this instrument this '6°rlJ day of_..,tJ,1a.....,.,pr��----' 20-!5. 

-�J!KL.����=====:J-__ aRANToR k, ,Ar .dkmfi GRANTOR 

State of Nb 

County of Moirm> 
On 'tn,J -�------' 20.1£, personally appeared before me _.,.LJ .. r .... "'"'-;,..4.,,_____.6..._.E"""ll,,....,_IC-l)kL-"'-___ _ /titµ, 

'X. whom I know personally. 

�t-�,J (nlUlf,.,,/, 

_____ whose identity I verified on the basis of ___________ _ 
_____ whose identity I verified on the oath or affirmation of ________________ , a credible witness to be 
the signor of the above and he/she acknowledged that he/she signed it. 

Notary Public�:...1..-=---+-___:��➔�....,,,==------

//Jollt,AJ 
My Commission Expires: A)ou 7 ,2:() ,2 0 
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SOUTHWEST WATER AUTHORITY 

207 178 STATE Of NORTH DAKOTA OFFICE O F  COUNTY OF MERCER C O U NTY R EC O R D E R  I hereby certify that the within i nstrument w
a
s filed i n  this officE 

for reco rd this 5/22/2 0 1 5  at 1 2:4 1  P M, and was duly recorded a 
Book 2 03 MIS C on Pa ge 2 0 9  Fee: $ 13.00 

County Recor der�� � � 

By Deputy . . . 
Re tu rn  To: S O UT H WE S T  W AT E R  A UT HO R ITY, W ES T  I NDU S TRIA 

4 66 5  2 N D  S T  S W  DICKINSON, ND 58 60 1- 7231 

' 1  !� �. � :  .·; ·,,' ; ;  ·: 
{ ;:., .__ . �  : '. .; � ( ;! 1." � 
"'f"', ;�, .J >t,,.,,'.i ,..;1..·· ., !< (' !!' >\.� .. , ,, 

' 1) ;· • � '  
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WARRANTY DEED 

THIS INDENTURE, Made this _day of May, 2006, between Glenn ---1.,i 

Gerving and Lisa Gerving, husband and wife and_Dean Gerving and Tania 

Gerving, husband and wife,· gr an tor, whether one or more,. and Glenn 

Gerving and Lisa Gerving, husband and wife, grantees, whose post office 

address. is P.O. Box 607, Glen Ullin, ND 5�631-0607. 

WITNESSETH, For and in consideration of the sum of one dollarr• 

($1.00). and other good and valuable consideration in money or monies 

worth - - - - - - - -Dollars, 

gran�or does hereby GRANT to the grantees, as joint tenants and not as 

tenants·_ in common, all of the following. real property lying and being 

in the County of Mercer and State of North Dakota, and described as 

follows·, to-wit: 

1. N½NE¼ of Sec. 13,Twp. 145N, Rng. 89W. 
2. S½SWi.of Sec. 24, Twp. 141N, Rng. 88W 
3. S½SWiNWi of Sec·. 24, Twp. 141N, Rng. 88W 

And the said grantor for himself, his heirs, executors and ad­

ministrators, does coven�nt with the grantees that he is well seized 

in fee of the land and premises aforesaid and has good right to sell 

and convey the same in manner ·and form aforesaid; that the same are 

free from all incumbrances, except installments of special assess­

ments or assessments for special improvements which have not been 

certified to the County Auditor for collection� easements, rights of 

ways, zoning ordinances and amendments, EPA issues, mineral reser­

vations, mineral leases and mineral deeds and any limitations of 

record,_and the above granted lands· and premises in the quiet and 



. . 

peaceab,le--.possession ·of said grantees, against all persons lawfully 

claiming or to claim the_- whole or any -part thereof, the said granter 

will warrant and defend. 

WITNESS, The hand o.f the 

. 
" . 

_My Commission··Expires: 

June 26, 2008 

Lisa G�rving' 

----------

·44_0 
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MOR1GI-\GEE 
MOR1G�GOR 

\NOEXED� 

I STATE OF NORTH DAKOTA OFFICE OF 
COUNTY OF MERCER . COUNTY RECORDER 

: I hereby certify that within instrument was filed in this office 
: for record this 06/02/2006 at 09:28 AM and was duly recorded in 
• Book 138 DEEDS on Page 0439. Fee: $16.00 
{ Count

� Recorder ,8;,..,� X- � 
! 

By Deputy _______________ .,...... __ 
Return To: BANK OF GLEN ULLIN PO BOX 99 

GLEN ULLIN, ND 58631-0099 

( .. 
Delinquent Taxes. Special Assessments, or lnslallmenls of 

� 
• �sessments I id and Transfer Entered this 

day of . _ ----���·· 2006, 

••• 

�-; 441 
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THE TITLE TEAM 
324 NORTH 3RD STREET 
ATTN: KELLY BEHM 
BISMARCK, ND 58501 

- ,-"�---- --- o" 
C'��\... b 
�� � 

.... 

.} 

TRUSTEE'S WARRANTY DEED M159382 

1L 
THIS INDENTURE Made this )t; 'day of �G}Z·lLiJr,i.,,,. , 20.li_, 
between Darren D. Senger and Francis M. Senger, Successor Trustees 
of the Senger Family Joint Asset Trust dated June 26, 2009, and any 
amendments thereto, grantors, whether one or more, to Glenn Gerving 
and Lisa Gerving, grantees

1 
whose pq�t office f\ddress is 

Pu Bet: �e:t L�./lAA- Ul0>i� }JO <:>-S�13-/ ----

WITNESSETH for and in consideration of the sum of $10.00 and more 
consideration, grantors do hereby GRANT to the grantees, as joint tenants 
and not as tenants in common, all of the following real property lying and 
being in the County of Oliver, State of North Dakota, and described as 
follows, to-wit: 

The E½SE¼ of Section 34, and the S½SW¼ of Section 35, all in Township 
142 North, Range 87 West of the 5th P.M., Oliver County, North Dakota. 

Reserving unto the Grantors 100% of whatever mineral interests (rights 
and royalties) currently owned by the Grantors or determined at a later 
date, including but not limited to oil, coal, gas, uranium and hydrocarbons 
owned as of record today. 

Subject to easements, rights of way, restrictions and mineral severances 
and reservations of record. 

I certify that the full consideration paid for the property described in this 
deed is$ 4?)'2 1 

eic c , 

Date: 11,.,,,1-S -- 1-, 
I ! l' 

(Sgd.) • tv\� /L l·, (- \u \ Lt)(} J 
Grantee or Agcent j 

And the said grantors for themselves, their heirs, executors and 
administrators, do covenant with the grantees that they are well seized in 
fee of the land and premises aforesaid and have good right to sell and 
convey the same in manner and form aforesaid; that the same are free 
from encumbrances, except installments of special assessments or 
assessments for special improvements which have not been certified to the 
County Auditor for collection, and the above granted lands and premises in 
the quiet and peaceable possession of said grantees, against all persons 
lawfully claiming or to claim the whole or any part thereof, the said grantors 
will warrant and defend. 



Senger Family Joint Asset Trust dated 
June 26, 2009, and any amendments 

:::
reto

6 

Francis M. Senger, Successor Trustee 

The foregoing instrument was acknowledged before me this 
j•:21-Y' day of DCC. , 20 Z I , by Francis M. Senger, 

Successor Trustee of the Senger Family Joint Asset Trust dated June 26, 
2009, and any amendments thereto. 

(SEAL) 
_blic, 

tscnvfrt2 County, Drt:&lCVl 

My Commission Expires: 2::pt i 2. 1 lDl}
--
) 

OFFICIAL STAMP 
RACHEL ANN GHEEN 

NOTARY PUBUC • OREGON 
COMMISSION NO. 1016750 

MV COMMISSION EXPIRES SEPTEMBER 12, 2025 



WITNESS the hand of the grantors: 

Senger Family Joint Asset Trust dated 
June 26, 2009, and any amendments 
thereto 

.:_.J._. 

BY: ,,,,---:>c::0 
./L/---. 

The foregoing instrument was acknowledged before me this 
\ S day of \)CG.�� , 20�, by Darren D. Senger, 

Successor Trustee of the Senger Family Joint Asset Trust dated June 26, 
2009, and any amendments theret�-

(SEAL) /4::::_\� __ .z---____ _ 

TAN:A iJ,L s1:-\f-.:, ;., 

�> \:."l \\ /��Oi'v11\J1 # /J1�3�/:·1 � 
� 1.� :, H,,;-'·1�1 ·.·, r.-��-,\R'/ P';f-:1_:c. 

::l <�S;!> ._,. ):�;:;\S'i,\i',�;;;'.;::�� 6 

Notary Public, 
��/V\'6, (,, \.r-.a. County, s� ru�� I ( at,, ftv-.,.,d 

My Commission Expires: '°"' a lo, 'J 03 � 



ALL PERSONS TAKE NOTICE: 

SOUTHWEST WATER AUTHORITY 

Southwest Pipeline Project Building 
West Industrial Park 
4665 2nd Street SW 

Dickinson, ND 58601-7231 
(701) 225-0241 

Toll Free: 1-888-425-0241 

Segment 7-9E WEST CENTER SERVICE AREA 

Parcel 141-88-15 

RIGHT-OF-WAY EASEMENT 

In consideration of one dollar ($1.00) and other good and valuable consideration DEAN & TANIA GERVING 6743 PRAIRIE 
SAGE PL BISMARCK, ND 58503 hereinafter referred to as Grantor, does hereby grant, bargain, sell, transfer and convey to the 
Southwest Water Authority, hereinafter referred to as the Grantee, its successor and assigns, a perpetual easement with right to erect, 
construct, install and lay, and thereafter use, operate, inspect, repair, maintain, replace, and remove water pipelines, connections, valves and 
all other appurtenant facilities used in connection with the construction, operation and maintenance of the Southwest Pipeline Project, over, 
above, across and through the land of the Grantor, situated in Mercer County, State of North Dakota, said land being described as follows: 
Sl/2 Sl/2 SWl/4 LESS R/W. FRAC Nl/2 Sl/2 SWl/4 LESS R/W SECTION 13 & Nl/2 SWl/4 NWl/4 LESS R/W. Nl/2 SWl/4 
LESS R/W SECTION 24 TOWNSHIP 141 RANGE 88 (the tract that contains 3.88 acres, more or less), together with the right of 
ingress and egress over the adjacent lands of the Grantor, successors and assigns for the purposes of this easement. 

1. The permanent easement will be thirty (30) feet in width, fifteen (15) feet on each side of the center line of the pipeline as 
constructed, with an additional ten (10) feet of temporary right-of-way for a total construction easement width of forty (40) feet, twenty 
(20) feet on each side of the center line. 

2. The Grantee covenants to maintain the easement in good repair so that no unreasonable damage will result from its use to the 
adjacent land of the Grantor, successors and assigns. The Grantor will receive compensation for damages to growing crops caused by the 
construction or operation. The Grantor will report any damages within three (3) years of the construction of the project. 

The grant and other provisions of this easement shall constitute a covenant running with the land for the benefit of the Grantee, its 
successors and assigns. 

IN W NESS WHEREOF, the Gmnto, has executed this i•
n::

�s ��� , 20,i,5: 

--A/4.J����:::::::::::::::::=+-- GRANTOR �{t)I. 
� 

GRANTOR 

State of '12& 
County of� 

0•»¥F1 
, 20/S_, pmonaily appeared before me� 

---'°"
"---,,_whom I know personally. 

_____ whose identity I verified on the basis of ___________ _ 
_____ whose identity I verified on the oath or affirmation of ________________ , a credible witness to be 

the signor of the above and he/she acknowledged that he/she signed it. 

ARTHUR J. HELLMAN 
Notary Public 

State of North Dakota 
My Commission Expires May 20, 2016. 

Nota,yPubli,
�

, /Jf;Anuv 
___________ , County� 

My Commission Expires: ______________ _ 



MORT Gft,G E E  
MORTG

A

G O-
� 

/ 

I

ND

EXED V 

20774 2  STATE OF NORTH DAKOTA OFFICE O F  COUNTY OF MERCER CO U NTY R EC O R D E R  I hereby certify that th e w i thin ins t rumen t  was fi led i n  this offi ce 
fo r  reco rd this 7 /1 6/2 0 15 at 1:43 PM, a nd was duly r ecorded a s  
Bo ok 2 0 4  MIS

C on Page 101 Fe e: $13.00 

County R eco rde r "
�· � � 

' By Deputy 
Ret u rn  To: SOUTH WE ST WAT E R  A U T H ORITY, WES T  IN DUSTR IA 

� 4 665 2 N D  STREET SW D IC KINSON, ND 5 86 0 1-72 31 



. 
ALL PERSONS TAKE NOTlCE: 

SOUTHWEST WATER AUTHORITY 

Southwest Pipeline Project Building 
West Industrial Park 
4665 2nd Street SW 

Dickinson, ND 58601-7231 
(701) 225-0241 

Toll Free: 1-888-425-0241 

Segment 7-9E WEST CENTER SERVICE AREA 

Parcel 141-88-27 

RIGHT-OF-WAY EASEMENT 

In consideration of one dollar ($1.00) and other good and valuable consideration GLENN & LISA GERVING PO BOX 607 
GLEN ULLIN, ND 58631 hereinafter referred to as Grantor, does hereby grant, bargain, sell, transfer and convey to the Southwest Water 
Authority, hereinafter referred to as the Grantee, its successor and assigns, a perpetual easement with right to erect, construct, install and 
lay, and thereafter use, operate, inspect, repair, maintain, replace, and remove water pipelines, connections, valves and all other appurtenant 
facilities used in connection with the construction, operation and maintenance of the Southwest Pipeline Project, over, above, across and 
through the land of the Grantor, situated in Mercer County, State of North Dakota, said land being described as follows: Sl/2 SWl/4 LESS 
R/W & Sl/2 SWl/4 NWl/4 LESS R/W SECTION 24 TOWNSHIP 141 RANGE 88 (the tract that contains 4.04 acres, more or less), 
together with the right of ingress and egress over the adjacent lands of the Grantor, successors and assigns for the purposes of this easement. 

1. The permanent easement will be thirty (30) feet in width, fifteen (15) feet on each side of the center line of the pipeline as 
constructed, with an additional ten (10) feet of temporary right-of-way for a total construction easement width of forty (40) feet, twenty 
(20) feet on each side of the center line. 

2. The Grantee covenants to maintain the easement in good repair so that no unreasonable damage will result from its use to the 
adjacent land of the Grantor, successors and assigns. The Grantor will receive compensation for damages to growing crops caused by the 
construction or operation. The Grantor will report any damages within three (3) years of the construction of the project. 

The grant and other provisions of this easement shall constitute a covenant running with the land for the benefit of the Grantee, its 
successors and assigns. 

F, the Grantor has executed this instrument this '6°rlJ day of_..,tJ,1a.....,.,pr��----' 20-!5. 

-�J!KL.����=====:J-__ aRANToR k, ,Ar .dkmfi GRANTOR 

State of Nb 

County of Moirm> 

On 'tn,J -�------' 20.1£, personally appeared before me _.,.LJ .. r .... "'"'-;,..4.,,_____.6..._.E"""ll,,....,_IC-l)kL-"'-___ _ /titµ, 

'X. whom I know personally. 

�t-�,J (nlUlf,.,,/, 

_____ whose identity I verified on the basis of ___________ _ 
_____ whose identity I verified on the oath or affirmation of ________________ , a credible witness to be 
the signor of the above and he/she acknowledged that he/she signed it. 

Notary Public�:...1..-=---+-___:��➔�....,,,==------

//Jollt,AJ 
My Commission Expires: A)ou 7 ,2:() ,2 0 
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SOUTHWEST WATER AUTHORITY 

207 178 STATE Of NORTH DAKOTA OFFICE O F  COUNTY OF MERCER C O U NTY R EC O R D E R  I hereby certify that the within i nstrument w
a
s filed i n  this officE 

for 
reco rd this 5/22/2 0 1 5  at 1 2:4 1  P M, and was duly recorded a 

Book 2 03 MIS C on Pa ge 2 0 9  Fee: $ 13.00 

County Recor der�� � � 

By Deputy . . . 
Re tu rn  To: S O UT H WE S T  W AT E R  A UT HO R ITY, W ES T  I NDU S TRIA 

4 66 5  2 N D  S T  S W  DICKINSON, ND 58 60 1- 7231 
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1 

NORTH DAKOTA INDUSTRIAL COMMISSION 
 

OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case Nos. 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation.

In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND.

In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND.

In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation.
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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DECLARATION OF MICHAEL & BONNIE HAUPT 

[¶1] We, Michael and Bonnie Haupt, declare the following based on personal knowledge: 

[¶2] We have ownership interest in the following properties that lie within the boundaries of the 

Review Area of the proposed TB Leingang Storage Facility. 

 Township 141 North, Range 88 West 
Section 27: SW1/4 
Mercer County, ND 

 
 Township 141 North, Range 88 West 

Section 35: SE1/4 
Mercer County, ND 

 
[¶3] To the best of our knowledge, the properties listed in ¶ 2 above are encumbered by the 

following easements:

 Section 27:
i. Oliver-Mercer Electric Cooperative, Inc. Right-of-Way Easement executed by 

John and Frances Bechhold on March 23, 1945. 
 

ii. Glen Ullin Energy Center, LLC Wind Project Easement Agreement executed by 
Michael and Bonnie Haupt effective as of July 10, 2018 

 
 Section 35: 

i. Mercer Co. Indenture executed by Michael and Elizabeth Bode on October 12, 
1933.  

 
ii. State of North Dakota Indenture executed by Michael and Elizabeth Bode on July 

14, 1959. 
 

iii. West River Telecommunications Right-of-Way Easement executed by Milton 
Flemmer on April 29, 1996. 
 

iv. Southwest Water Authority Potable Water Easement executed by Michael and 
Bonnie Haupt on July 14, 2015. 

 
v. Oliver-Mercer Electric Cooperative, Inc. Right-of-Way Easement executed by 

Michael and Elizabeth Bode in July, 1949. 
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vi. Northwest Bell Telephone Company Right-of-Way Easement executed by Milton 
Flemmer on July 11, 1969. 

 
vii. Dakota Access, LLC Easement Agreement executed by Bonnie and Michael 

Haupt on March 4, 2016. 
 
[¶4] Attached are the deeds which we believe indicate our ownership in each of the properties 

listed above.  

[¶5] Attached are the easements currently encumbering these properties based on the 

information we have. 

 
 
I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true and 
correct. 
 
Signed on the _____ day of _________ , 2024 at ________________, ND, United States.
 
 
 
Michael Haupt 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true and 
correct.

Signed on the _____ day of _________ , 2024 at ________________, ND, United States.

Bonnie Haupt



AIBW«lER&SCUM 
ATTORN:YsATLAW 
133 WEST MAIN ST 

PO BOX249 

l!EU.AH.M>58523 
PH.(701)873-6555 
FAX (701) B73-4958 

WARRANTY DEED 

THIS INDENTURE, Made this 13tl1 day of May, 1998, between LARRY L 

SCHNAIDT and SANDRA M SCHNAIDT, husband and wife, whose post office address IS 

413 7th Street Northwest, Beulah, North Dakota 58523, Grantor, and MICHAEL HAUPI' and 
BONNIE HAUPT, husband and wife, whose post office address is 5631 Apple Creek Dnve, 
B1Smarck, North Dakota 58504, Grantee 

WITi'tESSET'rl, For and m consideration of the sum nfTeri Dollars ($10 00) and Other 
Good and Valuable Consideration, Grantor does hereby GRANT to Grantee, as Joint tenants 
with nght of surv1vorsh1p, and not as tenants m common, the real property lymg and bemg m 
the County of Mercer and State of North Dakota, descnbed as follows, to-wit 

The Southwest Quarter (SW 1/4) of Section Twenty-Seven (27), Township 
One Hundred Forty-One (141) North, Range Eighty-Eight (88) West of the 
Fifth Prmc1pal Mendian, Mercer County, North Dakota 
And the said Grantor, for themselves, their survivors and assigns, do covenant with the 

Grantee that they are well seized m fee of the land and premises aforesaid and have good nght 
to sell and convey the same m manner and fonn aforesaid, that the same are free from all 
encumbrances, except mineral reservations and easements of record, and the above granted 

lands and premises m the quiet and peaceable possession of said Grantee, against all persons 
lawfully claiming or to clalIIl the whole or any part thereof, the said Grantor will warrant and 

defend 
WITNESS, The hand of the Grantor 

��� 

�&D"= M.� SANDRA M. SCHNAIDT 

93 



M.EXANBIISOl&I 
ATTIJIE'YSATlAW 
133 WEST UANST 

P.OBOX249 
BEl.lAH,M> sam 
PH.(701)113-WS 
FAX(IDIJ&nG!ill 

STATE OF NORTH DAKOTA ) 
) 

COUNTY OF MERCER ) 

On tlus 1Jlh day of May, 1998, before me. personally appeared LARRY L SCHNAIDT 
and SANDRA M. SCHNAIDT, husband and wife, known to me to be the persons who are 
descnbed m, and who executed the withm and foregoing instrument, and severally 
acknowledged that they executed the same 

• • 

I I 

BL\G My cQ.mnussion expires October 28, 2000 
r ' \ ' 

Tlus Deed IS exempt from the filing 
reqwrements of Sedlon 11-18-02.2, 
N D C C , under exception 6(c), as 
Grantor and Grantee are rclahves 

Date· Jiaroc910, 'ffi &baidJ 
.5/arol<j<i 

n�d',QU[NT TAX.CS SPECIAL ASS::SSFll.iENTS OH 
JN51AL.MENTSOf Sl'fC,AL�T5:£ 

S=EM 
N�LIC 
MERCER COUNTY. NORTH DAKOTA 

5 4 



AI.EXANJER&SCUM 
ATTORIIEYS AT LAW 
1:13 WEST MAN ST 

P.0.BOX248 
BEU.AH, N> 58llZl 
PH.(70l)&n-5555 
FAX (701) Bl'Ml58 

WARRANTY DEED 

THIS INDENTURE, Made thIS 19th day of May, 1998, between MILTON 

FLEMMER, a/k/a MILTON H FLEMMER and ANITA FLEMMER, a/k/a ANITA B. 

FLEMMER, husband and wife, whose post office address ts P O Box 147, Beulah, North 

Dakota 58523, Grantor, and BONNIE HAUPT and MICHAEL HAUPT, her husband, whose 

post office address IS 5631 Apple Creek Drive, Bismarck, North Dakota 58504, Grantee 

WITNESSETH, For and m cons1derat1on of the sum of Ten Dollars ($10 00) and Other 

Good and Valuable Cons1derat1on, Grantor does hereby GRANT to Grantee, as Jomt tenants 

with nght of surv1vorsh1p, and not as tenants m common, the real property ly1Dg and be1Dg ID 

the County of Mercer and State of North Dakota, described as follows, to-wit 

t 

The Southeast Quarter (SE 1/4) of Section Tlurty-Five (35), Townslnp One 
Hundred Forty-One (141) North, Range Eighty-Eight (88) West of the 
Fd'th Pnnapal Meridian, Mercer County, North Dakota. 

ProVIded, however, that the Grantor, Mdton H Flemmer, reserves unto 
lnmself, a hf e estate m and to the property, with full nghts of pDSSeSSlon, 
use, and mcome, durmg Ins bfetime, and upon Ins death, the remamder 
shall pass to the Grantee, BONNIE HAUPT and MICHAEL HAUPT, her 
husband 

And the said Grantor, for themselves, their survivors and assigns, do covenant With the 

Grantee that they are well se12ed m fee of the land and premises aforesaid and have good nght 

to sell and convey the same m manner and form aforesaid, that the same are free from all 

encumbrances, except mmeral reservations and easements of record, and the above granted 

lands and premises ID the quiet and peaceable possess10n of said Grantee, agamst all persons 

lawfully claun1Dg or to claun the whole or any part thereof, the said Grantor will warrant and 

defend 

319 



\ 

:: ,--,- I ' 

ALEXANlER&SCIEM 
Amff£YSATLAW 
133 WESTMAN ST 

P.O.BOX249 
IIB.lAH,11) 511523 
At.(7111)173-6155 
FAX (7111) 87M1158 

WITNESS, The hand of the Grantor 

STATE OF NORTH DAKOTA 

COUNTY OF MERCER 

ANITA B. FLEMMER, as ATTORNEY-IN-FACT 
for MILTON FLEMMER, a/k/a MILTON H. 
FLEMMER 

{1_-f".-,l�J._, ti (';_,,J. I <-J> i -"'_.AJ 

ANITA FLEMMER, a/k/a ANITA B FLEMMER 

) 

) 

) 

DEL,NQUENT TAXES. CSPECIAL ASSt:SSFMENlS, OR 
INSTALLMENTS OF SPECIALASSESSl\/i..NTSPAIDAND 

TRANSF • ENTERED THIS ,.-J') 
19 
f Y 0� 

'(_ 

c��:v 
AUD TOR ¥?1ft'.ou5 

r-i _ i),�_;<IT l3\ ;;;Bzruc1 -;:;:i+2;).k.f.,!._ - u :fg,_, 

On tlus 191h day of May. 1998, before me, personally appeared ANITA FLEMMER 

a/k/a ANITA 8. FLEMMER, Inchvidually and as ATTORNEY-IN-FACT FOR MILTON 

FLEMMER, a/k/a MIL TON H. FLEMMER, her husband. known to me to be the persons 

who are descnbed m, and who executed the w1thm and foregoing instrument, and severally 

acknowledged that they executed the same 

<'My cormmss1on expires October 28, 2000 

Tins Deed JS exempt from the filing 
reqmrements of Section 11-18-02 2, 
N.D.C C , under exception 6(c), as 
Grantor and Grantee are relatives. 

Date. 5 - ,;2 0 - 9 ,.yl 

a,f 1, .:J:-CL,. _..,. _i_:JA 1 <-11-,__{,__-v 
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NORTH DAKOTA INDUSTRIAL COMMISSION 
 

OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case Nos. 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 

 
  



DECLARATION OF JOHN M. JOCHIM 

[if l ] I, John M. Jochim, declare the following based on personal knowledge: 

[if2] I have ownership interest in the following property that lies within the boundaries of the 

proposed BK Fischer Storage Facility. 

• Township 142 North, Range 88 West
Section 24: NWl/4
Mercer County, ND

[if3] The property listed in ,r 2 above is encumbered by the following easements: 

• Oliver Mercer Electric Cooperative Right-of-Way Easement executed by John Jochim
on June 25, 1980 (209443).

• West River Telephone Right-of-Way Easement executed by John B. Jochim on April 
13, 1993 (153703)

• West River Telecommunications Right-of-Way Easement executed by John M. Jochim
on May 29, 2009 (191999).

• ND State Water Commission Pipeline Easement executed by John M. Jochim on July
1, 2010 (195955).

[if4] Attached are the deeds which I believe indicate my ownership in each of the properties 

listed above. 

[if 5] Attached are the easements currently encumbering these properties based on the 

information I have. 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true and 
correct. 

Signed on the 2 S day of 01°'-Y , 2024 at West Fargo, ND, United States. 
I 

7 



. ' 

WARRANTYDEED 

THIS INDENTURE, made this 3o day of • 
�v< _ 2001, between John 

Jochim a/k/a John B. Jochim and VioleiJ°Jochim, husban'a*4· wif�,;-gi:antor, whether one or 
more, and John M. Jochim, grantee, whose post office address is 371 !0" Ave. North. Castleton, 
ND 58012. 

WITNESSETH, for and in ·consideration of the sum 1of Ten Dollars and other valuable 
consideration, grantor does hereby GRANT to the grantee, all '.of the following real property 
lying and being in the County of MERCER and State of North Dakota� and d�scribed as follows, 
to-wit: 

TOWNSHIP142NORTH.RANGE 88WEST 
Section 24: NW/4 

• Subject to prior mineral reservations and conveyances and reserving to grantor, 
John B. Jochim, a life estate in the premises conveyed. 

And the said grantor for himself, his heirs, executor:s and iadmtnistrators, does covenant 
with the grantee that he is well seized in fee of the land anti· prentiseshfqresaid and has good right 
to. sell and_ convey the s:ime in manner and f?rm afo��ai�; lrul(ith� same are free from �II 
encumbrances, except mstallments of special assessµienul bt �sessments for special 
improvements which have not been certified to the Couri�.' A�d{tof for· �ollection; and the above 
granted lands and premises in the quiet and peaceabic�:_:pqssession ·of said grantees, against all 
persons lawfully claiming or to claim the whole or any part th��Ot\ _tne �aiel grantor will warrant 
and defend. • 

WITNESS, the hand of the grantor: 

Joh{ Jochim j' 

�Q.>�fl=! Violet Jochim 

I certify that the requirement for � ort or statement of full consideration paid does not apply because this deed 
is for one of the. actions exe pted by Subdivision "c" of Section 6 of Section 11-18-02.2 NDCC. 

Signed: 

, 

Dated: s - I -a I 

AKOTA 

COUNTY OF MERCER 

) 
) ss 
) 

!:��, The foregoing ·instrument was acknowledged before me this �C) day �f .......... LJj!..,,...,_
u ......... __ _ 

2001, by John Jochim and Violer1Iochim, husband and wife. 

My Commission Expires: 
DEBORAH S. PROCK 

�otary Public, Mercer County, ND 
My Commission Expires Mar. 11, 2003 

STATE OF NOJ=ITH DAKOTA 
NOTARY PUBLIC-SEAL 

Notary Public 
State of North Dakota 

The description was prepared by: Gregory L. Lange, 
of Richardson, Lange & Donovan, Pl.LP, P. 0. Box 488, Haz,en, ND 58545, Ph, 701-748-22()(, 

or obtained from a previously recorded instrument. 
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EXCH: BELH WO#: 29-2680-002 

West River Telecommunications Righi-of-Way Easement 

We the undersigned, (whether one or more) John M. Jochim, Grantor(s), do hereby grant and 

convey unto West River Telecommunications Cooperative, a cooperative corporation (hereafter 

called the "Cooperative"), grantee, whose address is P.O. Box 467, Hazen, North Dakota, and its 
respective successors, assigns, lessees and agents, an easement to survey, construct, repair, operate, 
upgrade, maintain, relocate, replace and remove such communication systems as the grantee may 

from time to time require, consisting of but not limited to cables, wires, poles, splicing boxes, and 

other appurtenances, upon, over and under the land which the undersigned owns or in which the 

undersigned has any interest in the County of Mercer, State of North Dakota, and more particularly 
described as follows: 

NW/4NW/4 Sec. 24 T142N R88W 

also the right of ingress and egress over and across the lands of the undersigned for the purpose of 

exercising the rights herein granted; to place surface markers beyond said strip, to clear and keep 

clear all trees, roots, brush and other obstructions from the surface and subsurface of said strip of 

land. The boundary of said strip shall be a line parallel to and IO feet either side of the first cable 

laid on the land of the undersigned. The undersigned for Grantor(s), their heirs, executors, 

administrators, successors, and assigns, hereby covenants that no structure shall be erected on said 

strip. 

The undersigned agrees that all poles, wire and other facilities, including telephone equipment, 

installed on the above described land, shall remain the property of the Cooperative, removable at the 

option of the Cooperative. The undersigned agrees to this easement with the understanding the 

Gran tor( s ), their heirs, executors, administrators, successors, and assigns, may continue to have 

access to and use of the easement area in any manner consistent with the rights herein granted to the 

Cooperative, and that the Cooperative will restore the said strip to as near as reasonable to the pre­

constructed condition, and that the Cooperative will erect no buildings on said strip. 

The undersigned covenant that they are the owners of the above described lands and that the said 

lands are free and clear of encumbrances and liens of whatsoever character except those held by the 

following persons: 

The term of this easement shall be for as long as needed by the grantee, and until a release of this 

easement is recorded, but to not extend beyond the maximum term authorized by law. 

, ' 
:lU 



EXCH: BELH WO#: 29-2680-002 

Access is hereby granted for a state or federal historical survey of the cable route, should one be required, unless checked. Access denied □ 
a"tf+l IN WITNESS WHEREOF, this instrument has been executed by the undersigned this the _day of �,2009. 

STATE OF 
COUNTY OF 

) ) ) 
by: dL � 

�7 by: ______ _ _ _ _ _ ______ _ 
On this ��-�- -- day of - - -�- -• ---,,/'"'-----' the year _ _,,0=-°l-'--- before me personally appeared _�.,....o�h�n��•.J_\=o ___ c__,,___h�1_/V\ _ _ _ __ __ _ __ , known to me to be the person(s) who is described in and who executed the within instrument, and acknowledged to me ilia, hdshe ( m iliey) e<crntuhbcsame. /). [--#/1 j'>L AMY HARTZE Notary �unty of /� Notary Public ---1-l:,.-.=- - - --

State of North Dakota My Commission Expires: 2/ Cf;.., �,/-"-My Commission Expires Mar. 9. 2012 
.._, 1 -tJ er 

IN WITNESS WHEREOF, this instrument has been executed by the undersigned this the _day of --�2009. 
STATE OF 
COUNTY OF 

) ) ) 
by: __ _ __ _ __ _ __ _ __ _ __ _  _ 
by: _ _ _ _ ____ _ _ _ _ _ _ _ _ _  _ 

On this __ ___ day of _ _ _ _ _ _ _ _ __ , the year _ _ _ _ _ _  before me personally appeared ____________ _____ ______ , known to me to be the person(s) who is described in and who executed the within instrument, and acknowledged to me that he/she (or they) executed the same. 

rev 01/09 Tracking No 29-2680-002 

Notary Public, County of __ _ _ _ _ _  _ My Commission Expires: 
191999 

STATE OF NORTH DAKOTA OFFICE OF 
COUNTY OF MERCER COUNTY RECORDER 

I hereby ct:: t1fv that the vvith1n in-;,l1 urnent vva,, filed in this ,·:.iff1,.c 
for 1ec..or·d this 6/3/2009 at 9:37 AM, and was dul/ r"ecorded .:\:, 
Book 180 MISC on Page 193 Fee: $13.00 

By Deputy 
Return To: WRT, PO BOX 467 

cil..oy" HAZEN, ND 58545 





PIPELINE EASEMENT 

North Dakota State Water Commission 
County of Mercer 
Parcel H-MER-130 

ALL PERSONS TAKE NOTICE: 

That the undersigned, John Jochim, whether one or more, called the Grantor, being the 
owner of, or having an interest in, land situated in the County of Mercer, State of North Dakota, 
more fully described below, in consideration of One and No/100 Dollars ($1.00) and other 
valuable consideration, does hereby grant, convey, and warrant to the State of North Dakota, 
acting by and through the North Dakota State Water Commission, a state agency and public 
corporation, with its principal office at 900 East Boulevard Ave., Bismarck, North Dakota 
58505, called the Grantee, and to its successors and assigns, the right, privilege, and easement to 
construct, maintain, operate, inspect, repair, alter, replace, change the size of or remove a 
pipeline, and appurtenances thereto, for the transportation of water under, across, and through: 

Parcel H-MER-130 
A 40 foot wide strip of land 20 feet wide on each side of the pipeline centerline lying 
within the Wl/2 NWl/4 Section 24, Township 142 North, Range 88 West of the 5th P.M. 

Said tract contains 2.42 acres, more or less. 

Temporary Construction Easement 
An additional 20 feet of temporary right-of-way lying adjacent to the above described 
tract for a total construction easement width of 60 feet. 

Said tract contains 1.21 acres, more or less. 

together with the right to utilize additional land for a period up to three years from the date of 
this easement, adjacent to the above described tract, for purposes of temporary working space 
during initial construction of the pipeline, and the right of ingress to and egress from said strip of 
land across the adjacent lands of the Grantor, for the purposes specified above at the will of the 
Grantee. 

THE GRANTOR AND THE GRANTEE FURTHER AGREE: 

1. Use of right-of-way by Gran tor. Grantor reserves the right to use the surface of the 
easement strip provided, however, that Grantor, without prior approval of Grantee, shall 
neither construct nor permit to be constructed any building, structure, or other improvement 
upon the easement strip which would interfere with Grantee's exercise of the rights 
conveyed by this pipeline easement, including access to the easement strip. 

2. Appurtenances. The Grantee shall have the right to install and construct necessary 
appurtenances upon the surface of the easement strip. Prior to construction, the Grantee will 
notify the Grantor of the approximate location of such appurtenances if any, to be located on 
the easement strip, and shall pay to the Grantor the sum of $500 for each appurtenance 
located at a distance of more than 5 feet from a field boundary or fence line. Such payments 
shall be paid prior to construction. 

3. Damages. The Grantee will pay to Grantor or Grantor's tenants, as their respective 
interests may appear, for damages caused by the operations or activities of the Grantee; 
provided, however, that the Grantee shall have the right, without liability for damage

_
s, to 

clear, and keep cleared, all trees, brush, and other obstructions from the easement stnp that 
may, in the Grantee's judgment, interfere with the rights and privileges of the Grantee under 
this pipeline easement. 

If the amount of any damage which Grantor may sustain as a result of Grantee's exercise of 
rights hereunder cannot be mutually agreed upon, such damages shall be ascertained and 
determined by three (3) disinterested person; one to be appointed by the Grantor, one by 



Grantee, and a third by the two so appointed, and the award of such three persons shall be 
final and conclusive. 

4. Restoration of surface. The Grantee will restore the surface of the construction area to its 
original contour as nearly as practicable. 

5. Topsoil segregation. When excavating the pipeline trench with a backhoe/trackhoe, the 
Grantee will remove the topsoil separately during the construction of the pipeline for the full 
width of the pipe trench to a depth of twelve (12) inches or the actual topsoil depth, 
whichever is less, and to be replaced at the top of the backfill over the pipe trench. 

6. Assignment and covenant by parties. The rights of either party may be assigned in 
whole or in part. The terms and provisions of this easement shall constitute covenants 
running with the land and shall be binding upon, and inure to the benefit of, the parties 
hereto, their successors, assigns, personal representatives, and heirs. 

7. Grantor's title. Grantor warrants that he is the owner of, or has an interest in, the land 
described in this easement, and that he has full right and authority to enter into and deliver 
this easement. This instrument may be executed in counterparts and each counterpart shall 
constitute a separate agreement between the parties thereto. Any payments pursuant to this 
pipeline easement shall be in proportion to the Grantor's interest in the undivided fee simple 
estate. 

8. Entire agreement. This instrument contains the entire agreement of the parties and there 
are no other, or different, agreements or understandings between the Gran tor and the 
Grantee, or its agents. The Grantor, in executing this pipeline easement, has not relied upon 
any promises, inducements, or representatives of the Grantee, or its agents, except as are set 
forth herein. 

9. Term of easement. The term of this easement shall be as long as it is needed by the 
Grantee, or its assigns, and until a release of this easement is recorded, but shall not exceed 
ninety-nine (99) years pursuant to NDCC §47-05-02.1. 

10. Tenants. The Grantor represents that the land described in this easement is (not rented) 
(rented to) ____________________________ _ 

Dated this / day of ffulv ----
� ,,  

STATE OF NORTH DAKOTA) 

r).___..,.. )ss. 
COUNTY OFL.J?b:> ) 

, 20 /<1. 

Grantor 

$� ----

On this r day of .J 0\ � , 20 \ \.2.) , before me personally appeared 
.:S--�\....-.. �r,�L... J'oeh,W\ , known to me to be the person(s) described in and 

who executed the within and foregoing instrument, and acknowledged to me that he/she �.xecuted 
the same. 

/ ../'' � 

(SEAL) 

RYAN KUCKER 
Notary Public 

1 State of North Dakota 
1 My Comml11lon Expires March 3, 2018 

2 

�&-/4::__ ___ 
�Public7 

-�=-1/
-"'3.,_,

/'---'1 6"""'----- County, ND 
My Commission expires: 



195955 

STATE Of NORTH DAKOTA OFFICE OF 

COUNTY OF MERCER COUNTY RECORDER 

I hen::by certify that the within instrnment was filed in this office 
for record this 12/27/2010 at 11:45 AM, and was duly recorded a 
Book 186 MISC on Page 371 Fee: $16 00 

County Recorder c.67� X. � 
By Deputy 
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NORTH DAKOTA INDUSTRIAL COMMISSION 
 

OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case Nos. 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation.

In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND.

In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND.

In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation.

 



23-230002

6

In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 













WARRANTY DEED 

THIS INDENTURE, made this /3°!3day of August, 2013, between Joseph A. 
Keller and Elaine M. Keller, husband and wife, Grantors, and Kevin Kraft, whose 
address is 5651 23rd Street SW, Beulah, ND 58523, Grantee. 

WITNESSETH, for and in consideration of the sum of Ten and no/100 and other 
good and valuable consideration ($10.00 & OGVC), Grantors do hereby grant to the 
Grantee all of the following real property lying and being in the County of OLIVER, State 
of North Dakota, and described as follows, to-wit: 

The Southeast Quarter (SE¼) of Section Twenty-Seven (27), 
Township One Hundred Forty-Two (142), Range Eighty­
Seven (87), Oliver County, North Dakota, LESS AND 
EXCEPT a tract of land previously conveyed, described as 
follows: 

A tract of land located in the South Half (S½) of Section 
Twenty-Seven (27), Township One Hundred Forty-Two (142) 
North, Range Eighty-Seven (87) West of the Fifth Principal 
Meridian, Oliver County, North Dakota, and more particularly 
described as follows: 

Commencing at the Southeast corner of said Section 27; 
thence N 89°59'36" W a distance of 2070.02 feet to the point 
of beginning; thence continuing N 89°59'36" W a distance of 
824.50 feet; thence N 0°40'27" E a  distance of 2642.32 feet to 
the mid-section line; thence along the mid-section line S 
89°54'53" E a  distance of 824.50 feet; thence S 0°40'27" W a 
distance of 2641.19 feet to the point of beginning. 
Said tract contains 50.00 acres more or less. 

The above description taken from a previously recorded 
instrument. 

Grantors hereby reserve to themselves as joint tenants Ninety 
percent (90%) of all minerals presently owned by them. It is 
the intention of Grantors to convey to Grantee Ten percent 
(10%) of all minerals presently owned by Grantors. 

And the said Grantors for themselves, their heirs, executors and administrators, do 
covenant with the Grantee that they are well seized in fee of the land and premises 
aforesaid and have a good right to sell and convey the same in manner and form 
aforesaid; that the same are free from all encumbrances, except installments of special 
assessments or assessments for special improvements which have not been certified to 
the County Auditor for collection and the above granted land$ and pre.mises in the quiet 
and peaceable possession of said Grantee, against all persons lawfully claiming or to 
claim the whole or any part thereof, the said Granters will warrant and defend. 

WITNESS, the hand of the Grantors: 



STATE OF NORTH DAKOTA ) 
)ss 

COUNTY OF OLIVER ) 
..f1i 

On this /3 aay of August, 2013, before me, personally appeared Joseph A. 
Keller and Elaine M. Keller, husband and wife, known to me to be the persons who are 
described in, and who executed the within and foregoing instrument, and severally 
acknowledged to me that they executed the same. 

I certify that the full consideration paid or to 
be paid for the property described in this deed 
is $28.125.00 

Signed:� H Date: &7-1.3-/.3 
Grantee/� 

ANNMAHONfY 
Notary Public 

State of N0t1h Dalcola 
Commission E ;..,. Feb. 13, Wl 5 

The legal description was prepared by Mahoney & Mahoney Law Office. P.O. Box 355, Center, 
ND 58530. or obtained from a previously recorded instrument. 

Audito�s Office 
Oliver County. N.D. J<. 
transfer entered thls}Eday of 

cJ,�:;: J--m >,L• :r 
County Auditor 

By, ______ Deputy 

I IIIIIIII II II I Ill lllll lllll lllll lllll 1111 1111111111 1111 
88385 8/13/2013 3:08 PM PAGE: 1 OF 2 

BOOK: 39 PAGE: 716 FEES: $13.00 MM WARRANTY DEED 
Kim Wilkens, OLIVER COUNTY CLER

h. 
,.,.o,,,. 

svmm(\J4,, -WL �C--

KRAFf, KEVIN 
5651 23RD STREET SW 

BEULAH, ND 58523 
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NORTH DAKOTA INDUSTRIAL COMMISSION 
 

OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case Nos. 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation.

In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND.

In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND.

In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation.
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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DECLARATION OF CHARMAYNE LIEBELT

[¶1] I, Charmayne Liebelt, declare the following based on personal knowledge: 

[¶2] I have ownership interest in the following property that lies within the boundaries of the 

proposed KJ Hintz Storage Facility.

 Township 143 North, Range 86 West 
Section 32: S1/2 SW1/4 
Oliver County, ND 

 
[¶3] Attached are the deeds which I believe indicate my ownership in the property listed above. 

 
I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true and 
correct. 
 
Signed on the _____ day of _________ , 2024 at __________________, ____, United States. 
              City          State 
 
 
Charmayne Liebelt 
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NORTH DAKOTA INDUSTRIAL COMMISSION 
 

OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case Nos. 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
 

 

  



23-230002 

4 

In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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NORTH DAKOTA INDUSTRIAL COMMISSION 
 

OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case Nos. 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation.

In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND.

In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND.

In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation.
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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DECLARATION OF CHRISTY METZ 

[¶1] I, Christy Metz, declare the following based on personal knowledge: 

[¶2] I have ownership interest in the following property that lies within the boundaries of the 

TB Leingang Storage Facility.

 Township 141 North, Range 87 West
Section 4: Auditor's Lot 1, parcel in N1/2 SE1/4 
Oliver County, ND 

[¶3] The property listed in ¶ 2 above is encumbered by the following easements: 

 Oliver-Mercer Electric Cooperative, Inc. Right-of-Way Easement executed by Anna 
Skalsky on July 20, 1949 (91532). 

 Roughrider Electric Cooperative, Inc. Right-of-Way Easement executed by Paul and 
Christie Metz on April 25, 2016 (92777).

 Southwest Water Authority Right-of-Way Easement. 

[¶4] Attached are the deeds which I believe indicate my ownership in each of the properties 

listed above. 

[¶5] Attached are the easements currently encumbering these properties based on the 

information I have. 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true and 
correct.

Signed on the _____ day of _________ , 2024 at __________________, ND, United States. 

Christy Metz 



WARRAl',TYDEED 

This deed is made by David L. Skalsky and Carol J. Skalsky, husband and wife, whose 
post office address is 7311 Badger Dr., Bismarck, ND 58503, and Leonard Hueske and Mary 
Hueske, husband and wife, whose post office address is P.O. Box 311, Richardton, ND 58652, 
Grantors, to Paul R. Metz and Christie E. Metz. husband and wife, as joint tenants, whose post 
office address is 2451 57th Ave SW, Beulah, ND 58523, Grantees. 

For valuable consideration, Grantors grant and convey to Grantees the following real 
property located in Oliver County, North Dakota: 

Auditor's Lot I, a parcel of land in the N½ of the SE¼ of Section 4 Township 141 North 
Range 87 West of the Fifth Principal Meridian, Oliver County, North Dakota, more 
particularly described as follows: 
Co=encing at the East¼ Corner said Section 4; thence S.00'03'34"E:, 774.60', along 
the East Line of Said Section 4, to the Point of Begilllling; thence continuing along the 
said East line S.00'03'34"E., 58.66'; thence N.63'25'13" W., 803.38'; thence 
S.01 'l3'58"E., 416.27'; thence S.74'08'23"W., 204.26'; thence N.61'33'16"W,; 577.21 '; 
thence N.60'45'05"W., 404.12'; thence N.01 '56'26"W., 407.78'; thence N.89'47'04"E., 
1045.86', thence S.01'48'll"E., 412.49'; thence S.63'30'12"E., 805.92', to the Point of 
Beginning and containing 18.88 acres more or less. 
Subject to prior mineral reservations and conveyances, and other limitations of 
record. 
This deed is given in full satisfaction of that Contract for Deed between the parties 
dated December 10, 2009, recorded in Book 38 of Deeds, pages 485-493. 

The legal description was obtained from 1» a previously recorded instn.unent □ or prepared by 
Steven G. Podoll of Lange & Donovan, PI.LP, PO Box 488, Hazen, ND S8545. 

Granters covenant that they are well seized in fee of the premises, which they have the 
right to sel1 and convey, and which are free from encumbrances except those. of record, and 
excepting installments of special assessments or assessments for special improvements which 
have not been certified to the County Auditor for collection. Further, they covenant that they 
will warrant and defend the premises in the quiet and peaceable possession of the Grantees. 

Dated this � day of November, 2013. 

State of North Dakota ) 
\ 

)ss. 
County of j\l\o{ :rz:i p ) 

David L. Skals 

4£/l 
On this \-z_Jh day of November, 2013, before me, a notary public, personally 

appeared David L. Skalsky and Carol J. Skalsky, husband and wife, who acknowledged to me 
their execution of the foregoing instn.mlent. 

-
MCKENZIE CL00TEN 

Notary Public 

, State of North Dakota 

My commission Expires March 5, 2015 

1 

/jfi4fl/t: U,,.,;6, Notary 

MyCommissionExpires: /\lv:,..,rc\---_ s aoics t 



State of North Dakota ) 

_-1-f 1 
)ss. 

Countyof _ __,lY,._.._.c.c.a-'-r.,_¥_) 

Leonard Hueske 

41,�lbt, 

On this I a day of November, 2013, before me, a notary public, personally 
appeared Leonard Hueske and Mary Hueske, husband and wife, who acknowledged to me their 
execution of the foregoing instrument. 

SUSAN J. HOFF 
Notary Public 

State of North Dakota 
My Commission Exolres Mar. 8, 2019 

Notary�J� 

My Commission Expires: J JC //CJ 

□ I certify the requirement for a report of statement of full consideration 
paid does not apply because this deed is for one of the transactions 
exempted by Subdivision _ of Subsection 7 of Section 11-18-02.2 
NDCC. 

□ I certify that a report of the full consideration paid for the property 
descnoed in this deed has been filed with the North Dakota State Board of 
Equalization. 

J,! I certify that the full coosideration paid for the property descnoed in the 
deed is $ /0 7, ()C(). tx) 

(Ch�::
on

eparagrap
h above.) 

Signed:� 
(GRANTEE OR AGEN1) 

Dated: /,? IH.3 



Auditofs Office 
Oliver County, N.D. ,1-_ 

transfer entered this�day of 
tJ Ov '-•"'hfr 20.D,. 
::S ...L � deb l;u, 1 .,, 

4 
County Auditor 

B 0,,, )J,g.ffsJ::r- Deputy 
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TITLE 365 
345 Rouser Road, Bldg 5, Ste 300 
Coraopolis, PA 15108 

PROPERTY APPRAj[SAL (TAX/APN) PARCEL IDEN'fIFICA1'ION NUMBER 
0il.016002 and 01016001 

QUITCLAIM DEED 

Paul R. Metz and Christine E. Metz who erroneously took title as Christie E. Metz, husband and 
wife, hereinafter grantors, wlu.ose tax-mailing address is 2451 57:th Av:enue Southwest, Beulah, ND 
58523, for $1.00 (One Dollar an.cl Zero Cents) in consideration paid, grant and quitclaim to Paul R. 
Metz and Christine E. Metz, husband and wife as joint tenants, hereinafter grantees, whose tax 
mailing address is 2451 57th Avenue Southwest, Beulah, ND 58523, with quitclaim covenants, all 
right, title, interest and claim to the following land in the following real property: 

The land hereinafter referred to is situated in the City of Beulah, County o:lf Oliver, :State of 
ND, and is described as follows: Auditor's Lot 1, a parcel of land in the N ½ of the SE ¼ of 
Sec:tion 4 Township 141 North, Range 87 West of the Fifth Principal Meridian, Oliver County, 
North Dakota, more particularly described as follows: Commencing at the East¼ corner said 
Section 4; thence S. 00° 03' 34" E, 77 4.60', along the East Line of said Section 4, to the point of 
beginning; thence continuing along the said East line S.00° 03' 34" E., 58.66'; thence N. 63° 25' 
13" W., 803.38'; thence S. 01 ° 13' 58" E., 416.27'; :thence S. 74° 08' 23" W., 204.26'; thence N. 
61° 33' 16" W, 577.21'; thence N. 60° 45' 05" W., 404.il.2'; thence N. 01° 56' 26" W., 407.78'; 
thence N. 89° 47' 04" E., 1045.86', thence S. 01 ° 48' 11" E., 412.49'; thence S. 63° 30' 12'' E., 
805,92', to the point of beginning and containing 18.88 acres more or less. Being the same 



property conveyed from David L. Skalsky and Carol J. Skalsky, husband and wife and 
Leonard Hueske and Mary Hueske, husband and wffe to Paul R. Metz and Christie E. Metz, 
husband and. wife as joint tenants by deecll dated November 12, 2013 and recorded November 
25, 2013 in Instrument Number 88676 in Book 40 Page 87, of Official Records. APN: 01016002 
APN: 01016001 
Property Address is: 2451 57th Avenue Southwest, Beulah, ND 58523 

Prior instrument reference: 88676 

The real property described above is conveyed subject to and with the benefit of: All 
easements, covenants, conditions and restrictions of recmd; in so far as in force applicable. 

The real property described above is conveyed subject to the following: All easements, 
covenants, conditions and restrictions of record; All legal highways; Zoning, building and other 
laws, ordinances and regulations; Real estate taxes and assessments not yet due and payable; Rights 
of tenants in possession. 

TO HA VE AND TO HOLD the same together with all and singular the appurtenances 
thereunto belonging or in anywise appertaining, and all the estate, right, title interest, lien equity and 
claim whatsoever of the said grantors, either in law or equity, to the only proper use, benefit and 
behalf of the grantees forever. 



Executed by the unclersignec;I on J (!'(tu.,0.T \ 0 

Pa�� 

STATE OF �r+l,'Da�h 
COUNTY OF 0\\\fU' 

, 2020: 

The foregoing instrument was acknowledged before me on Jum.\,O.� \ 0 , 2020 by Paul R. 
Metz who is personally known to me or has produced �is Ur 1.'rl-f:S lJZ, Le,nst., as identification, 
and furthermore, the aforementioned person has acknowledged that his/her signature was his/her free 
and voluntary act for the purposes set forth in this instrument. 

___.-:::=-,;:---., 

BRENDA D ALEMAN 
Notary Public 

STATE OF N.O�TH DAKOTA 
My Comm1ss1on Expires 

July 03, 2021 



Executed by the undersigr1ed on �V\i\.\.O.t \C) , 2020: 

Christine E. Metz 

STATE OF �or� Vo'i(:,� 
COUNTY OF (9\\ � 

The foregoing instrnment was acknowledged before me on \Jt'..lVl'-'.O.,= \'0 , 2020 by 
Christine E. Metz who is personally known to me or has produced 'he,v-- 'D.-:\.�IS \., "i <-U1S£,, as 
identification, and furthermore, the aforementioned person has acknowledged that his/her signature 
was his/her free and voluntary act for the purposes set forth in this instrument. 

BRENDA D ALEMAN 
Notary Public 

STATE OF NORTH DAKOTA 
My Commission Expires 

July 03, 2021 

The grantees hereby certifies that the full consideration paid for the propeuty described above is 
$1.00. 

Paul R. Metz 

Sig�ure of Grantee 

�£� 
Signature of Grantee 

Christine E. Metz 

This instrument prepared by: 
Jay A. Rosenberg, Esq., Rosenberg LPA, Attorneys At Law, 3805 Edwards Road, Suite 550, 
Cincinnati, Ohio 45209 (513) 247-9605 Fax: (866) 611-0170. 







RIGHT OF WAY EASEMENT 

THIS AGREEMENT made and entered into this ic;t'- day of �fr�\ , 20..lli.__, between Paul Metz and 
Christie Metz of 2451 Sih Ave SW, Beulah, ND 58523, hereinafter called "Owner" (whether one or more) and 
ROUGHRIDER ELECTRIC COOPERATIVE, INC., whose post office address is 800 Highway Drive, Hazen, North 
Dakota 58545-4737, hereinafter called "COOPERATIVE". 

WITNESSETH that for valuable consideration, the receipt and sufficiency of which is hereby acknowledged, 
Owner grants unto Cooperative, its successors and assigns, for a term of 99 years from the date hereof, an easement 
to construct, reconstruct, operate and maintain an electric distribution system, overhead, underground or both 
including all poles, guys, anchors wires, surface terminals, and all accessories and appurtenances necessary or 
desirable in connection therewith, under, over, upon and across lands of Owner and/or in or upon all streets, roads 
or highways abutting said lands situated in Oliver County, North Dakota, and more particularly described as follows, 
to-wit: 

A parcel of land in the SEl/4 of Section 4, Township 141 North, Range 87 West of the Fifth Principal 
Meridian, 20 feet in width, 10 feet on each side of a centerline described as follows: 

Beginning at the north line of Lot "A" in Section 4, Township 141 North, Range 87 West at a point 
which bears S3°54'37"W a distance of 755.50 feet from the east quarter corner of Section 4, 
Township 141N, Range 87W; thence S0°49'11"W a distance of 58.39 feet more or less; to the POINT 
OF TERMINATION at the south line of Lot "A" in Section 4, Township 141N, Range 87W at a point 
which bears N0°27'54"W a distance of 1809.76 feet from the southeast corner of Section 4, Township 
141N, Range 87W. 

In Section 4, Township 141 North, Range 87 West of the Fifth Principal Meridian described as 
follows: 

The facilities erected hereunder shall remain the property of the Cooperative. Cooperative shall have the 
right to inspect, rebuild, remove, repair, improve and make such changes, alterations, substitutions and additions in 
and to its facilities as Cooperative may from time to time deem advisable, including the right to increase or decrease 
the size or capacity of its system, together with necessary accessories and appurtenances; the right to increase or 
decrease the size of the facilities and equipment situated upon the premises; the right to permit or otherwise agree to 
the joint use or occupancy of the overhead lines or the trench and related underground facilities by other persons, 
associations or corporations; and the right to at any time use the property described above to extend lines and 
facilities to serve the property of persons other than the Owner. 

Any damages to the surface of tlie right-of-way or to crops, fences, gates, drains, ditches, or lines of the 
Owner, caused by the Cooperative in the installation, repair maintenance, reconstruction or removal of said 
electrical properties and appurtenances, shall be promptly repaired, replaced or paid for by the Cooperative, 
provided a claim therefore is presented to the Cooperative at its General Office within ninety (90) days after such 
damages occur. If the amount of said damages cannot be agreed upon, the Cooperative and the Owner shall each 
select an arbitrator, and these two shall select a third arbitrator, and the decision and award of the arbitrators shall 
be final. 

Cooperative shall at all times have the right to keep the easement clear of all buildings, structures or other 
obstructions, trees, shrubbery, undergrowth and roots. 

Owner, his successors and assigns, may use the land within the easement for any purpose not inconsistent 
with the rights granted, provided such use does not interfere with or endanger the Cooperative's facilities or the 
rights granted under this easement. 

For the purpose of constructing, inspecting, maintaining or operating its facilities, Cooperative shall have the 
right of ingress to and egress from the easement over the lands of Owner adjacent to the easement and lying between 
public or private roads and the easement, such right to be exercised in such manner as shall occasion the least • 
practicable damage and inconvenience to Owner. 

,--I llllllll lfll lllllllll lllll lllllllllflllfll flllllll 1111��� -- -- -- -- -�--� · 
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Owner covenants that he is seized of and has the right to convey the said easement, rights and privileges; that 
Cooperative shall have quiet and peaceable possession, use and enjoyment of the aforesaid easement, rights and 
privileges, and that Owner shall execute such further assurances thereof as may be requested by the Cooperative. 

STATE OF NORTH DAKOTA) 
)ss 

COUNTY OF O l 't.rt<" ) 

'"'\ rt'- � \ On this __ <..._1 ___ day of M�l": , 20 \lo 

Paul Metz 

.�G� 
Christie Metz 

, before me, a Notary Public in and for said 

County and State personally appeared _p_"'-_""_\_"'°�-°'-""-:��-�-t. __ ['t'\_c.:_r_z...�---�' known to me to be the 

person(s) described in and who executed the within and foregoing instrument and acknowledged to me that 

he/she/they executed the same. 

Notary Seal Location 

My Commission Expires: � \t;'J l.0�\ 

JOHN JANGULA 
Notary Public 

State of North Dakota 
My Commission Expires May" 15, 2021 

MOUNTAIN PLAINS LLC 

JOSH MUEHLER, FIELD MANAGER 

PO BOX 487 
BISMARCK, ND 58502 
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NORTH DAKOTA INDUSTRIAL COMMISSION 
 

OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case Nos. 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage #2, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in 
Sections 27, 28, 29, 32, 33, 34, and 35, Township 
143 North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 
21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, Range 
88 West, Mercer and Oliver Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage # 
2, LLC to consider the application of Summit 
Carbon Storage #2, LLC for an order of the 
Commission determining the amount of 
financial responsibility for the geologic storage 
of carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility located 
in Sections 27, 28, 29, 32, 33, 34, and 35, 
Township 143 North, Range 88 West, Sections 
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, Range 
88 West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 
and 31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage #3, 
LLC to consider the amalgamation of the 
storage reservoir space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included in 
the geologic storage, as required to operate the 
Summit Carbon Storage #3, LLC storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 28, 
29, 30, 31, 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, and 35, Township 142 
North, Range 86 West, and Sections 6, 7, 17, 18, 
19, and 20, Township 142 North, Range 85 
West, Oliver County, ND, in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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DECLARATION OF JOLENE RUST 

 
 
[¶1] I, Jolene Rust, declare the following based on personal knowledge: 

[¶2] I have ownership interest in the following property that lies within the boundaries of the 

proposed BK Fischer Storage Facility. 

• Township 142 North, Range 88 West 
Section 13: SW1/4 
Mercer County, ND 

 
[¶3] To the best of my knowledge, the property listed in ¶ 2 above is encumbered by the 

following easements: 

• Oliver Mercer Electric Cooperative Right-of-Way Easement executed by John Jochim 
on June 25, 1980. 

 
• West River Telecommunications Right-of-Way Easement executed by Jolene M. Rust 

on June 1, 2009. 
 
• Roughrider Electric Cooperative, Inc. Right of Way Easement executed by Jolene Rust 

on June 1, 2009. 
 

• ND State Water Commission Pipeline Easement executed by Jolene Rust on July 1, 
2010. 

 
• Southwest Water Authority Right-of-Way Easement executed by Jolene Rust on March 

28, 2014. 
 
• Badlands Cellular of North Dakota d/b/a Verizon Wireless Land Lease Agreement 

executed by Jolene Rust on November 14, 2008. 
 
[¶4] Attached is the deed which I believe indicates my ownership in the property listed above. 

[¶5] Attached are the easements currently encumbering that property based on the information 

I have. 
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NORTH DAKOTA INDUSTRIAL COMMISSION 
 

OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case Nos. 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation.

In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 

 



23-230002

3

In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND.

In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND.

In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation.
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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DECLARATION OF GARY A. SMITH 

[¶1] I, Gary A. Smith, declare, based on personal knowledge, as follows: 

[¶2] I have ownership interest in the following property that lies within the boundaries of the 

Review Area of the proposed KJ Hintz Storage Facility.

 Township 142 North, Range 87 West
Section 15: NE1/4 
Oliver County, ND 

[¶3] To the best of my knowledge, the property listed in ¶ 2 above is encumbered by the 

following easements: 

 Oliver-Mercer Electric Cooperative, Inc. Right-of-Way Easement executed by Ralph 
Smith on June 6, 1946 (91050). 

 
 Roughrider Electric Cooperative, Inc. Right-of-Way Easement executed by Faye 

Swenson on August 11, 2014 (90519). 
 
[¶4] I have ownership interest in the following properties that lie within the boundaries of the 

Review Area of the proposed BK Fischer Storage Facility: 

 Township 142 North, Range 87 West 
Section 20: NE1/4 
Oliver County, ND 

 
 Township 142 North, Range 87 West 

Section 23: W1/2 
Oliver County, ND 

 
[¶5] To the best of my knowledge, the properties listed in ¶ 4 above are encumbered by the 

following easements: 

 Section 20: 
i. Oliver-Mercer Electric Cooperative, Inc. Right-of-Way Easement executed by 

George Fetch and Mrs. George Fetch on October 20, 1950 (91054). 
 

ii. ND State Water Commission Pipeline Easement granted by John and Jordan 
Smith on March 25, 2011 (86782). 
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 Section 23:
i. ND State Water Commission Pipeline Easement granted by John and Jordan 

Smith on April 8, 2011 (86783).
 

ii. Southwest Water Authority Right-of-Way Easement executed by Jennifer 
Rudolph on May 26, 2015 (90466). 

 
iii. Roughrider Electric Cooperative, Inc. Right-of-Way Easement executed by Gary 

Smith on February 25, 2016 (92455). 
 
[¶6] I have ownership interest in the following properties that lie between, and will be impacted 

by, the proposed Storage Facilities: 

 Township 142 North, Range 87 West 
Section 15: NW1/4 
Oliver County, ND 

 
 Township 142 North, Range 87 West 

Section 22: SE1/4 
Oliver County, ND 

 
 Township 142 North, Range 87 West 

Section 22: LOT A, within the SE1/4 
Oliver County, ND 
 

described as follows; 
COMMENCING at the East Quarter Corner of Section 22; 
THENCE S 00°00'00" W, along the east line of Section 22, a distance of 120.00', 
to the true point of beginning; 
THENCE S 00°00'00" W, along said line, a distance of 660.00'; 
THENCE S 90°00'00" W, a distance of 660.00'; 
THENCE N 00°00'00" E, a distance of 660.00'; 
THENCE N 90°00'00" E, a distance of 660.00', back to the point of beginning. 
This parcel contains 10.0 acres, more or less. 

 
[¶7] To the best of my knowledge, the properties listed in ¶ 6 above are encumbered by the 

following easements: 

 Section 15: 
i. Roughrider Electric Cooperative, Inc. Right-of-Way Easement executed by Faye 

Swenson on August 11, 2014 (90519). 
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 Section 22:
i. Oliver-Mercer Electric Cooperative, Inc. Right-of-Way Easement executed by 

S.H. Tjaden and Hannah Tjaden on April 23, 1945 (91056). 
 

ii. Southwest Water Authority Right-of-Way Easement executed by Jennifer 
Rudolph on May 26, 2015 (90466).  

 
[¶8] Attached are the deeds which I believe indicate my ownership in each of the properties 

listed above. 

[¶9] Attached are the easements currently encumbering these properties based on the 

information I have. 

 
 
I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true and 
correct. 
 
Signed on the _____ day of _________ , 2024 at _________________, ND, United States. 
 
 
 
Gary A. Smith
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GARY SMITH 

1006 CANNON LANE 

WASHBURN, ND 58577 

QUIT CLAIM DEED (Joint Tenants) 

THISINDENTtJRE, made this_)� ____ dayofMay. intheye3.!of our Lord two thousand 
twenty one between JEN".'-!1FER L. SMITH f/k/a JEJ\.'NIFER L. RUDOLPH, single, whose post 
office address is 5400 Kayley Drive, Bismarck, ND 58504, party of the first part. ;ind GARY A. 
SMITH and CASSIE SM;--:·1 I. husband and wife. as joint tenants and not as tenants in common, with 
the right of survivorship. whost'. postofficc ncki"CSs is 1006 Can.l1Dn Lmc. Washb1in1, ND 58577, 
parties of the second pa:-1 '. 

WITNESSETH, Thi-:t the said party of the first part, for and in consideratwn of the sum of 
One Dollar and other vaiuablc consideration, to her i.J1 hand paid by said parties of the second part, 
the receipt whereof is hereby acknowledged, do SELL, REMISE, RELEASE and QUIT CLAIM to 
the said parties of the second part. their heirs and assigns, the survivor of said parties of the second 
part, and the heirs, succe,;,;0rs and assigns of such survivor, FOREVER all right, title. interest, claim 
or demand in a.nd to the i'r".ct or parcel of land iy\ng and being in the County of OJivcr and State of 
North Dakota, and described as follows, to-'-"it: 

TOWNSHIP 142_NORTH. RANGE 87 WEST: 
Section 22: SE¼ 

Subject to all existing easements and rights of way, prior mineral reservations and to 
all exceptions, conditions, or limitations expressed in Government Patents or in 
deeds of record 

TO HA VE AND TO HOLD The above Quitclaimed premises, together with all the 
hereditaments and appllrtenances thereunto belonging or in anywise appertaining to the said parties 
of the second part, their assigns, the survivor of said parties of t.11e second part, and the heirs, 
successors and assigm- of such survivor, FOREVER. 

10011001:t'l 
ld\;;IHSBd 

QO,HO ,'-'.,;'1 ·,1->Pu,'1 l9L€ ,.;9, 10L X\ld n ;01 NOW 1,.;Q;;:/€O/�O 
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IN WITNESS WHEREOF, the said parly of the first part hereimto sets her hand the day and 
year first above written. 

STATE OF NORTH DAKOTA) 
(ss 

COUNTY OF BURLEIHH ) 

On this 1� day of May, 2021, before me personally appeared JENNIFER L. SMITH f/lda 
JENNIFER L. RUDOLPH, single, known to me to be the same person described in and who 
executed the within and foregoing instrument. and severally acknowledged to me that she executed 
the same. 

WYATT JOHNSON 
Notary Public • 

State of North Dakota • 
My Commission Expires Oct. 24, 2023 • Notary Public 

My commission expires: /0 � t,'( -Z J 

I certify that the requirement for a report or statement of full consideration paid does not apply 
because this deed is for one of the transactions exempted N.D.C.C. Section 11-18-02.2(6) 
subdivision. h. 

EOO/EOO!t'J 
ld'vf'JSBd 

',.,-r:or's Office 
i:1nt County, N.D. t-< 

i: a.11sfer entered ihis_.:L.=_ctay of 
YhAj 2021 

Yf4<5��1;Au%t��-'J 
Gy ________ Deputy 

Q0Jii0 A�� 11QPUJ� 19LE �9t lOL XVd lE;Ql NOW lZDZ/E0/50 
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WARRANTY DEED 

THIS INDENTURE, Made this 30th day of September , in the year of 
our Lord two thousand fourteen, between JOHN A. SMITH, single, whose postoffice address is 2144 
56th A venue SW, Beulah, ND 58523, party of the first part, and GARY A. SMITH, whose postoffice 
address is 6800 81 st Street NE, Bismarck, ND 58503, and JENNIFER L. RUDOLPH, whose post 
office address is 5400 Kayley Drive, Bismarck, ND 58504, parties of the second part; 

WITNESSETH, That the said party of the first part, for and in consideration of the sum of 
ONE DOLLAR AND OTHER VALUABLE CONSIDERATION to him in hand paid by said parties 
of the second part, the receipt whereof is hereby acknowledged, does by these presents GRANT, 
BARGAIN, SELL AND CONVEY unto the said party of the second part, their heirs and assigns, 
FOREVER, all the tract or parcel ofland lying and being in the County of Oliver and State ofNorth 
Dakota, and described as follows, to-wit: 

All of the Grantor's interest in the following: 

TOWNSHIP 142 NORTH, RANGE 87 WEST: 
Section 22: SW¼ and E½ 
Section 23: W½ 
Section 24: E½SW¼; W½SE¼ 

Subject to all existing easements and rights of way, prior mineral reservations and to all 
exceptions, conditions, or limitations expressed in Government Patents or in deeds of 
record. 

GRANTOR RESERVES UNTO HIMSELF, A LIFE ESTATE IN THE ABOVE 
DESCRIBED PROPERTY. THIS LIFE ESTATE SHALL INCLUDE THE RIGHT 
TO EXECUTE MINERAL LEASES AND RECEIVE ANY ROY AL TIES 
PRODUCED FROM THIS REAL EST ATE DURING THE LIFE OF THE 
GRANTOR. 

TO HA VE AND TO HOLD THE SAME, Together with all the hereditaments and 
appurtenances thereunto belonging or in anywise appertaining, to the said parties of the second part, 
their heirs and assigns FOREVER. And the said JOHN A. SMITH, single, said party of the first 
part, for himself, his heirs and assigns, that he is well seized in fee of the land and premises 
aforesaid, and has good right to sell and convey the same in manner and form aforesaid; that the 
same are free from all incumbrances, 

and the above bargained and granted land and premises in the quiet and peaceable possession of said 
parties of the second part, their heirs and assigns, against all persons lawfully claiming or to claim 
the whole or any part thereof, the said party of the first part will warrant and defend. 



IN WITNESS WHEREOF, The said party of the first part hereunto sets his hand the day and 
year first above written. 

Jr- e, L!!J{_ 
John . Smith 

STATE OF NORTH DAKOTA ) 
(ss 

COUNTY OF MCLEAN ) 

On this 30th dayof September , 2014, before me personallyappeared JOHN A. 
SMITH, single, known to me to be the same person described in and who executed the within and 
foregoing instrument, and severally acknowledged to me t t he executed the same. 

I OE L 
Notary Public 

State of North Dakota 

(SEAL) My commission axpirez Nov 30, 2017 
Notary Public 

My commission expires: 

I certify that the requirement for a report or statement of full consideration paid does not apply 
because this deed is for one of the transactions exempted by N .D.C.C. Section 11-18-02.2(7)( c ). 

Auditor's Office 

Oliver County, N.O. 
i�' day of 

tr�nsfer entered this ,d 

W'b< r . 

20..u.. 
� \::½" £1 v\.1 _c./ 
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Kim Wilkens, OLIVER COUN�:::D

� 
By ili,{}14_�-� tµ� 

LINDELL LAW OFFICE 

PO BOX 427 

WASHBURN, ND 58577 

7'-]u-l 

Date 



UNION BANK 

Po B0-x 78Cf 

BEULAH, ND 58523 

QUIT CLAIM DEED 

THIS INDENTUR E, Made this a,7 day of :Ja.r.s..aan t , d\O?,o , 
between Kreativ Homes L L C, a North Dakota limited liability ompany, Grantor and 
Gary A. Smith and Cassandra Smith, husband and wife, as Grantees, whose post office 
address is a\\:\'.> 5u-'(LA.. �yt.. S.:w �� � 2"-4'3 

WITNESSETH, for and in consideration of the sum of Ten Dollars ($10.00), grantor 
• does hereby GRANT, CONVEY AND QUIT CLAIM to the said Grantees as joint tenants 

with rights of survivorship all all of the following real property lying and being in the County 
of Oliver, State of North Dakota, and described as follows, to-wit: 

SEE EXHIBIT A - LEGAL DESCRIPTION 

The legal description was prepared by Bismarck Title Company, 207 South Washington St., 
Bismarck, ND 58504 or obtained from a previously recorded instrument. 

I certify that the requirement for a report or statement of full consideration paid does not 
apply because this deed is for one of the transactions exempted by Subdivision H of 
Section 6 of NDCC 11-18-02.2. 

�� �e orAgent 
-

File No. 73506 Page I of2 



IN TESTIMONY WHEREOF, the grantor has caused these presents to be executed in 
its company name by its Authorized Agent. 

BY: 
----.......... +----+-------+-----

Sally Golda er 
Authorized Agent 

STATE OF __._N� __ D _______ _ 
COUNTY OF 61 ,U l j !3b 
On this c7i.:j day of Na.;�br , �, before me, personally 
appeared Sally Goldammer, known to me to be the Authorized Agent of the Limited Liability 
Company that is described in, and that she executed the foregoing instrument, and she 
acknowledged that such Limited Liability Company exe uted the same. 

(Seal) 

File No. 73506 

HEIDI J BERGLAND 
Notary Publlc 

State of North Octcota 
My Commission �Ires Oct 10, 20U 

otary Public 
My Commission Expires: ____ _ 

Page 2 of2 



File No.: 73506 

EXHIBIT A 

LOT A WITHIN THE SE¼ OF SECTION 22, TOWNSHIP 142 NORTH, RANGE 87 WEST OF THE FIFTH PRINCIPAL 

MERIDIAN, OLIVER COUNTY, NORTH DAKOTA, MORE FULLY DEPICTED IN PLAT FILED FOR RECORD 

DECEMBER 21, 2020 IN BOOK E, PAGE 51 AS DOCUMENT NO. 95657; DESCRIBED AS COMMENCING AT THE 

EAST QUARTER CORNER OF SECTION 22; THENCE SOUTH 00 DEG., 00 MIN., 00 SEC., WEST, ALONG THE 

EAST LINE OF SECTION 22 A DISTANCE OF 120.00 FEET, TO THE TRUE POINT OF BEGINNING; THENCE 

SOUTH 00 DEG., 00 MIN., 00 SEC., WEST, ALONG SAID LINE, A DISTANCE OF 660.00 FEET; THENCE SOUTH 

90 DEG., 00 MIN., 00 SEC., WEST, A DISTANCE OF 660 FEET; THENCE NORTH 00 DEG., 00 MIN., 00 SEC., EAST, 

A DISTANCE OF 660.00 FEET; THENCE NORTH 90 DEG., 00 MIN., 00 SEC. EAST, A DISTANCE OF 660.00 FEET, 

BACK TO THE POINT OF BEGINNING. 

Auditor's Office 
Oliver County, N.D. � 
transfer entered this�day of 

� 

20..2,l 

lfi1i§' 
By _______ D.eputy 

Exhibit A - Legal Description 73506 
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CASSANDRA SMITH 

1400 NEW ENERGY DR #110 

BEULAH, ND 58523 

QUIT CLAIM DEED (Joint Tenants) 

THIS INDENTURE, made this ;?3 day of July, in the year of our Lord two thousand 
twenty one between JORDAN B. SMITH, single, whose postoffice address is 15219 French Drive 
North, Hugo, MN 55038 and GARY A. SMITH and CASSIE SMITH, husband and wife, whose 
post office address is 1006 Cannon Lane, Washburn, ND 58577, parties of the first part, and GARY 
A. SMITH and CASSIE SMITH, husband and wife, as joint tenants and not as tenants in common, 
with the right of survivorship, whose postoffice address is 1006 Cannon Lane, Washburn, ND 
58577, parties of the second part; 

WITNESSETH, That the said parties of the first part, for and in consideration of the sum of 
One Dollar and other valuable consideration, to them in hand paid by said parties of the second part, 
the receipt whereof is hereby acknowledged, do SELL, REMISE, RELEASE and QUIT CLAIM 
to the said parties of the second part, their heirs and assigns, the survivor of said parties of the 
second part, and the heirs, successors and assigns of such survivor, FOREVER, all right, title, 
interest, claim or demand in and to the tract or parcel of land lying and being in the County of Oliver 
and State of North Dakota, and described as follows, to-wit: 

All of the Grantors interest in the following: 

TOWNSHIP 142 NORTH, RANGE 87 WEST: 
Section 22: Lot A within the SE¼ described as follows; 
Commencing at the East Quarter Corner of Section 22; 
THENCE S00°00'00"W, along the east line of Section 22, a distance of 120 feet, to the true 
point of beginning; 
THENCE S00°00'00"W, along said line, a distance of 660 feet; 
THENCE S90°00'00"W, a distance of 660 feet; 
THENCE N00°00'00"E, a distance of 660 feet; 
THENCE N90°00'00"E, a distance of 660 feet, back to the point of beginning. 

Subject to all existing easements and rights of way, prior mineral reservations and 
to all exceptions, conditions, or limitations expressed in Government Patents or in 
deeds of record. 



TO HAVE AND TO HOLD The above Quitclaimed premises, together with all the 
hereditaments and appurtenances thereunto belonging or in anywise appertaining to the said parties 
of the second part, their assigns, the survivor of said parties of the second part, and the heirs, 
successors and assigns of such survivor, FOREVER. 

IN WITNESS WHEREOF, the said parties of the first part hereunto sets his hand the day and 
year first above written. 

STATE OF MINNESOTA 

COUNTY OF :SWif:T 

) 
(ss 

) 

On this / L/:t::l-aay of July, 2021, before me personally appeared JORDAN B. SMITH, 
single, known to me to be the same person described in and who executed the within and foregoing 
instrument, and severally acknowledged to me that he executed the same. 

KERRY L. WILCOX 
NOTARY PUBLIC-MINNESOTA 
My Comm. Exp. Jan. 31, 2026 



IN WITNESS WHEREOF, the said parties of the first part hereunto set their hands the day 
and year first above written. 

ST ATE OF NORTH DAKOTA ) 
(ss 

COUNTY OF MCLEAN) 

Cassie Smi 

On this cl3 day of July, 2021, before me personally appeared GARY A. SMITH and 
CASSIE SMITH, husband and wife, known to me to be the same persons described in and who 
executed the within and foregoing instrument, and severally acknowledged to me that they executed 
the same. 

CASSIE L LEIDHOLM 
Notary Public 

State d North Dakota 
My commlulon expires Apr 14, 2025 

�rlefidM 
Notary Public 

My commission expires: 

I certify that the requirement for a report or statement of full consideration paid does not apply 
because this deed is for one of the transactions exempted N .D.C.C. Section 11-18-02.2( 6) 
subdivision h. 

�� 
Grantee o� Date 



PLAT OF 

LOT A, within the SE¼ of Section 22, Township 142 North, Range 87 West, Oliver County, North 
D�� � n . Present Owner: l;:la, 0( � I th 
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SECOR 

SEC 22 

LOT A, within the SE¼ of Section 22, Township 142 North, Range 87 West, Oliver County, North 
Dakota. 
described as follows; 
COMMENCING at the East Quarter Corner of Section 22; 
THENCE S 00°00'00" W, along the east line of Section 22, a distance of 120.00', to the true point of 
beginning; 
THENCE S 00°00'00" W, along said line, a distance of 660.00'; 
THENCE S 90°00'00" W, a distance of 660.00'; 
THENCE N 00°00'00" E, a distance of 660.00'; 
THENCE N 90°00'00" E, a distance of 660.00', back to the point of beginning. 

This parcel contains 10.0 acres, more or less. 
This parcel is subject to all recorded easements and rights of way. 
Basis of bearings is assumed. 



THE UNDERSIGNED, Owners of the within described property, in accordance with the provisions of Sec. 57-02-39, 
North Dakota Century Code, and upon demand of the County Auditor of __________ County, North Dakota, 
have caused to be made the within and foregoing plat of said land with the lots as herein described, and have caused the same to 
be placed on record, as provided by law. 

Witness our hands and seal, this ___ day of ____________ , 20 ___ _ 
In presence of ________________ � ____________________ _ 
______________________ } ___________________ _ 

STATE OF NORTH DAKOTA, } 

COUNTY OF ---------� 
ss. 

••-------------� a ________________________ _ 
within and for said County, do hereby certify that on this ____ day of _______________ _ 
A.D., 20 ___ , personally appeared before me _________________________ _ 
________________ , to me well known to be the same person __ described in and who executed the 
within and foregoing instrument and acknowledged that _he_ executed the same freely and voluntarily. 

I, JOHN R. WICKLUND, do hereby certify that, at the request of GARY SMIT 
and description of the land herein described and that the lots, distances, area, and locati 
contained in said description are true and correct to my best knowledge and belief. 

,N.D. 

regoing plat 
t and 

Subscribed and sworn to before me this L day of 
�� 

))(J;{X(lte/ , A.D. 2odt2__. 

BRANDIE LANG 
Notary Public 

State of North Dakota 
My Commission Expires Nov 15, 2022 1hvr1tMlr$ 

OTA 

My commission expires �ll ........ a'--"'i_('�J __ { ___ , 20,£ Nota,y Publk, Euf lt
:r
lf/2 County, N.D. 

CERTIFICATE OF APPROVAL 

The within and foregoing plat is hereby approved. 
Dated -----------� 20 __ _ 

City Engineer of (or) _________ _ 
________ of ______ County, N.D. 

Plat of 

Section ____ , Township __ _, Range __ _ 

************************************************** 
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I hereby, B������:E_P�4-½-d����F 
On 

At CASSANDRA SMITH 
Pag 1006 CANNON LANE 

WASHBURN, ND 58577 

By _______________ Deputy ************************************************************ 



WARRANTY DEED 

THIS INDENTURE, Made this 30th day of September , in the year of 
our Lord two thousand fourteen, between JOHN A. SMITH, single, whose postoffice address is 2144 
56th A venue SW, Beulah, ND 58523, party of the first part, and GARY A. SMITH, whose postoffice 
address is 6800 81 st Street NE, Bismarck, ND 58503, and JENNIFER L. RUDOLPH, whose post 
office address is 5400 Kayley Drive, Bismarck, ND 58504, parties of the second part; 

WITNESSETH, That the said party of the first part, for and in consideration of the sum of 
ONE DOLLAR AND OTHER VALUABLE CONSIDERATION to him in hand paid by said parties 
of the second part, the receipt whereof is hereby acknowledged, does by these presents GRANT, 
BARGAIN, SELL AND CONVEY unto the said party of the second part, their heirs and assigns, 
FOREVER, all the tract or parcel ofland lying and being in the County of Oliver and State ofNorth 
Dakota, and described as follows, to-wit: 

All of the Grantor's interest in the following: 

TOWNSHIP 142 NORTH, RANGE 87 WEST: 
Section 22: SW¼ and E½ 
Section 23: W½ 
Section 24: E½SW¼; W½SE¼ 

Subject to all existing easements and rights of way, prior mineral reservations and to all 
exceptions, conditions, or limitations expressed in Government Patents or in deeds of 
record. 

GRANTOR RESERVES UNTO HIMSELF, A LIFE ESTATE IN THE ABOVE 
DESCRIBED PROPERTY. THIS LIFE ESTATE SHALL INCLUDE THE RIGHT 
TO EXECUTE MINERAL LEASES AND RECEIVE ANY ROY AL TIES 
PRODUCED FROM THIS REAL EST ATE DURING THE LIFE OF THE 
GRANTOR. 

TO HA VE AND TO HOLD THE SAME, Together with all the hereditaments and 
appurtenances thereunto belonging or in anywise appertaining, to the said parties of the second part, 
their heirs and assigns FOREVER. And the said JOHN A. SMITH, single, said party of the first 
part, for himself, his heirs and assigns, that he is well seized in fee of the land and premises 
aforesaid, and has good right to sell and convey the same in manner and form aforesaid; that the 
same are free from all incumbrances, 

and the above bargained and granted land and premises in the quiet and peaceable possession of said 
parties of the second part, their heirs and assigns, against all persons lawfully claiming or to claim 
the whole or any part thereof, the said party of the first part will warrant and defend. 



IN WITNESS WHEREOF, The said party of the first part hereunto sets his hand the day and 
year first above written. 

Jr- e, L!!J{_ 
John . Smith 

STATE OF NORTH DAKOTA ) 
(ss 

COUNTY OF MCLEAN ) 

On this 30th dayof September , 2014, before me personallyappeared JOHN A. 
SMITH, single, known to me to be the same person described in and who executed the within and 
foregoing instrument, and severally acknowledged to me t t he executed the same. 

I OE L 
Notary Public 

State of North Dakota 

(SEAL) My commission axpirez Nov 30, 2017 
Notary Public 

My commission expires: 

I certify that the requirement for a report or statement of full consideration paid does not apply 
because this deed is for one of the transactions exempted by N .D.C.C. Section 11-18-02.2(7)( c ). 

Auditor's Office 

Oliver County, N.O. 
i�' day of 

tr�nsfer entered this ,d 

W'b< r . 

20..u.. 
� \::½" £1 v\.1 _c./ 
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LINDELL LAW OFFICE 

PO BOX 427 

WASHBURN, ND 58577 

7'-]u-l 

Date 
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PEARCE & DURICK 

314 E THAYER AVE 

PO BOX 400 
BISMARCK, ND 58502 

STIPULATION AND CROSS CONVEYANCE 

This Stipulation and Cross-Conveyance is entered into among JORDAN B. SMITH, an 
unmarried single person whose address is 15219 French Dr. N, Hugo, MN 55038, GARY A. SMITH 
and CASSIE SMITH, husband and wife, whose address is 2143 56th Avenue SW, Beulah, ND 58523, 
and JENNIFER L. RUDOLPH, A/Kl A JENNIFER L. SMITH, an unmarried single person whose address 
is 5400 Kayley Drive, Bismarck, ND 58504, hereinafter referred to as "PARTIES." 

WHEREAS, Jordan B. Smith, Gary Smith, and Jennifer L. Rudolph, whether individually, 
as tenants in common, as joint tenants, or a combination thereof, are the owners of several tracts 
of property, some of which are surface interests and some of which include both surface and 
mineral interests, located in Oliver County, North Dakota, to wit: 

TOWNSHIP 142 NORTH, RANGE 87 WEST; 

Section 22: SW¼; NE¼; 

SE¼, less Lot A within the SE¼ of Section 22, Township 142 
North, Range 87 West of the Fifth Principal Meridian, Oliver 
County, North Dakota, more fully depicted in Plat Filed For 
Record December 21, 2020 in Book E, Page 51 as Document No. 
95657; 

Lot A within the SE/4 described as follows: 

Commencing at the East Quarter Comer of Section 22; 

THENCE S 00°00'00"W, along the east line of Section 22, 
a distance of 120 feet, to the true point of beginning: 

THENCE S 00°00'00'W, along said line, a distance of 660 
feet; 

THENCE S 90°00'00"W, a distance of660 feet; THENCE N 
00°00'00"E. a distance of660 feet; 
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Section 23: W½ 

THENCE N 90°00'00"E, a distance of 660 feet, back to the 
point of beginning. 

Subject to all existing easements and rights of way, prior 
mineral reservations and to all exceptions, conditions, or 
limitations expressed in Government Patents or in deeds of 
record. 

The legal description was obtained from a previously 
recorg�d document (hereaft:(11"1 "SEJ/4 of Section 2]�'). 

Section 24: E½SW¼; W½SE¼ 

All subject to existing easements, leases, rights-of-way, restrictive covenants, and 
mineral conveyances and reservations of record. 

("Property"). 

AND WHEREAS, the Parties desire to change the ownership of certain tracts of land so as 
to effectuate their intended ownership interests; 

NOW, THEREFORE, in consideration of the sum of Ten Dollars ($10.00) and other good 
and valuable consideration, including the mutual agreement of the Parties, the receipt and 
sufficiency of which are hereby acknowledged, the Parties do stipulate, cross-convey, grant, 
bargain, and sell, each and to the other, to the extent required in order to achieve the following 
ownership in the Property: 

(1) GARY A. SMITH and JENNIFER L. RUDOLPH, as Tenants in Common: 

Township 142 North, Range 87 West 5th P.M. 

Section 22: SE¼ less Lot A within the SE¼ of Section 22, Township 142 
North, Range 87 West of the Fifth Principal Meridian, Oliver 
County, North Dakota, more fully depicted in Plat Filed For 
Record December 21, 2020 in Book E, Page 51 as Document No. 
95657; Described as commencing at the East Quarter Comer of 
Section 22; Thence South 00 Deg., 00 Min., 00 Sec., West, Along 
the East Line of Section 22 a Distance of 120.00 Feet, to the True 
Point of Beginning; Thence South 00 Deg., 00 Min., 00 Sec., West, 
Along Said Line, a Distance of 660.00 Feet; Thence South 90 Deg., 
00 Min., 00 Sec., West, a Distance of 660 Feet; Thence North 00 
Deg., 00 Min., 00 Sec., East, a Distance of 660.00 Feet; Thence 
North 90 Deg., 00 Min., 00 Sec. East a Distance of 660.00 Feet, 
Back to the Point of Beginning. 

The legal description was obtained from a previously recorded document. 
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Section 23: W½ 

(2) Jordan B. Smith: 

Township 142 North, Range 87 West 5th P.M. 

Section 22: SW¼; NE¼ 

Section 24: E½SW¼; W½SE¼ 

•·• This Stipulation anct"Cross-Conveyance shall be binding upon th� Parties, their heirs;·• 
devisees, personal representatives, successors and assigns. 

This Stipulation and Cross-Conveyance has been executed by the Parties as of the dates of 
their respective acknowledgements. 

:: � "'.,;'\�� '1:_/ ..
..

.. ·.
I

: ',,l'/. ,. ..�. '·., ,:"th/: I' ,,'J.-'1.j,�-�i, ·'.li_•i.r�•
-

. 

� ·•
-
�",':�-.. ;, 

f; • 'I, . , •\ • , ' , ,'; f, ",..;",It.••> �; 

[REMAINDER OF PAGE LEFT BLANK,INTENTIONALJSY};·; 
..-.,..,..�·• .. • .. '\'-'V\if11t.'·,,� ... vv ... .,.·,\ ._.·��,"I-· •. ,,,:�-�

,..
:,\·,.;,\,, • 
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Dated this_ day of 3/? /.U 

STATE OF MINNESOTA ) 

COUNTY OF S'w:/ f------'-----

) ss. 
•·•) 

, 2023 

On this 7
1'1

day of JV/av.,,Jt , 2023, before me personally appeared JORDAN B. 
SMITH, known to me to be the person who is described in and who executed the within instrument, 
and acknowledged to me that he executed the same. 

TIMOTHY RYAN OLSON 

NOTARY PUBLIC· MINNESOTA 

...,.., ___ -.;, My convn. Exp. Jan. 31, 2026 

Page 4 of9 
Stipulation and Cross Conveyance - Smith 



Dated this l 7 day of fVl4r"l I,,... 

••• STATE OF WtJeit/- � 

ti-
) ss. 

COUNTY OF t,u..,e(J;;I" ) 

, 2023 

•' 

On this :;;J day of MA,ert/- , 2023, before me personally appeared GARY A. 
SMITH and CASSIE SMITH, husband and wife, known to me to be the persons who are described 
in apd who exe"'.''.",'1,��.within instrument, and ackn

�fuA.

a

.

t fuey

'

.
•��

•cu
:::� 

ANNETTE KIRSCHENHEITER �� 
Sllte�rt':::�lda 

Not!ry J:UbliU . • V .,. • , 

MyCommission Expires April 18, 2024 
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Dated thisdJ_ day of O)� 

STATE OF NORTH DAKOTA ) 

COUNTY OF BURLEIGH 
) ss. 
) 

, 2023 . .. 

A/Kl A JENNIFER L. SMim 

On this;;:/__ day of � , 2023, before me ·�rS<ilo�lly'a\>)�d JENNIFER L. 
RUDOLPH A/Kl A JENNIFER L. SMITH, known to me to be the person who is described in and who 
executed the within instrument, and acknowledged t� :rpe;titi\�'l:\e\executec.(�e same. 

. ' ' ' ___ ANN_
ETT

_E ... KI-RSC�HEN ... H--EIT�ER�--, .. 
'.. .. • ' •tj<Ory,Publlc \ • ', ' •.' ' \. 
' • t ·StatfolNor1h'Oalda • ' 

My C0mmission Expires April 18, 2024 

w� 
Notary Public ,·�-��- -·�··. - • ·:.·.�;,,;� -••·•··-1· 

. J 
E'' • '.� 

.('r')� A .. "yH 1 
,• •• ' • > • • • ..., . ..  ,.J 
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STATEMENT OF CONSIDERATION 

I certify that the requirement for a report or statement of full consideration paid does not apply because 

this deed is for one of the transactions exempted by subdivisions ( c) of subsection 6 of 11-18-02.2, 

N.D.C.C. 

Date: 0 3/Z1J/,uJJ ������=::::::::::::-:---
Gary A. Smith / Agent 
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STATEMENT OF CONSIDERATION 

I certify that the requirement for a report or statement of full consideration paid does not apply because 
this deed is for one of the transactions exempted by subdivisions ( c) of subsection 6 of 11-18-02.2, 
N.D.C.C. 

Date: 3 / 7 /&J 
. . .  

� • fl, >1•<Sd ./--. 

f s .. /1 

n.."j 7 f-'-,)"' ( of /v].,,� h I ;)oJ � be.I..r� ..., "- pr1rGo><i ) } y 

✓ odi.n 6 s·�-Jf0 r l<n,vff 1--u }'->e.., -1-(J 6e. thet er5un 

Lo1,i..-t1 

()i\ 

1 I frk;v,r/ 
wl>to i-5 dc'5£.y,· Je) 

4"Cft'?C'f,}o4,� --h 

r ltt a..-1 "-"ho e_xe..c. v1 IJ +-1{!, .v,�,----, ,:.,J�.,n-+ 

j/1,?e. Mo l he e��f-.l +-l,� 6t.h Q • 

NOTARY PUBUC-MINNESO 

• My Comm. Exp. Jan. 31, 

J- 7-J3 
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STATEMENT OF CONSIDERATION 

I certify that the requirement for a report or statement of full consideration paid does not apply because 
this deed is for one of the transactions exempted by subdivisions ( c) of subsection 6 of 11-18-02.2, 
N.D.C.C. 

� Date: '3/a:J} ol'2a3 
Jenn �nifer L. Smith/ Agent 

Auditor's Office 

Oliver County, N.D. ,..
,,,_ 

transfer entered this..z:::L_day of 

7}!;fJ;t#.tf &: 
sy, _______ Deputy 
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WARRANTY DEED 

THIS INDENTURE, Made this 30th day of September , in the year of 
our Lord two thousand fourteen, between JOHN A. SMITH, single, whose postoffice address is 2144 
56th A venue SW, Beulah, ND 58523, party of the first part, and GARY A. SMITH, whose postoffice 
address is 6800 81 st Street NE, Bismarck, ND 58503, and JENNIFER L. RUDOLPH, whose post 
office address is 5400 Kayley Drive, Bismarck, ND 58504, parties of the second part; 

WITNESSETH, That the said party of the first part, for and in consideration of the sum of 
ONE DOLLAR AND OTHER VALUABLE CONSIDERATION to him in hand paid by said parties 
of the second part, the receipt whereof is hereby acknowledged, does by these presents GRANT, 
BARGAIN, SELL AND CONVEY unto the said party of the second part, their heirs and assigns, 
FOREVER, all the tract or parcel ofland lying and being in the County of Oliver and State ofNorth 
Dakota, and described as follows, to-wit: 

All of the Grantor's interest in the following: 

TOWNSHIP 142 NORTH, RANGE 87 WEST: 
Section 22: SW¼ and E½ 
Section 23: W½ 
Section 24: E½SW¼; W½SE¼ 

Subject to all existing easements and rights of way, prior mineral reservations and to all 
exceptions, conditions, or limitations expressed in Government Patents or in deeds of 
record. 

GRANTOR RESERVES UNTO HIMSELF, A LIFE ESTATE IN THE ABOVE 
DESCRIBED PROPERTY. THIS LIFE ESTATE SHALL INCLUDE THE RIGHT 
TO EXECUTE MINERAL LEASES AND RECEIVE ANY ROY AL TIES 
PRODUCED FROM THIS REAL EST ATE DURING THE LIFE OF THE 
GRANTOR. 

TO HA VE AND TO HOLD THE SAME, Together with all the hereditaments and 
appurtenances thereunto belonging or in anywise appertaining, to the said parties of the second part, 
their heirs and assigns FOREVER. And the said JOHN A. SMITH, single, said party of the first 
part, for himself, his heirs and assigns, that he is well seized in fee of the land and premises 
aforesaid, and has good right to sell and convey the same in manner and form aforesaid; that the 
same are free from all incumbrances, 

and the above bargained and granted land and premises in the quiet and peaceable possession of said 
parties of the second part, their heirs and assigns, against all persons lawfully claiming or to claim 
the whole or any part thereof, the said party of the first part will warrant and defend. 



IN WITNESS WHEREOF, The said party of the first part hereunto sets his hand the day and 
year first above written. 

Jr- e, L!!J{_ 
John . Smith 

STATE OF NORTH DAKOTA ) 
(ss 

COUNTY OF MCLEAN ) 

On this 30th dayof September , 2014, before me personallyappeared JOHN A. 
SMITH, single, known to me to be the same person described in and who executed the within and 
foregoing instrument, and severally acknowledged to me t t he executed the same. 

I OE L 
Notary Public 

State of North Dakota 

(SEAL) My commission axpirez Nov 30, 2017 
Notary Public 

My commission expires: 

I certify that the requirement for a report or statement of full consideration paid does not apply 
because this deed is for one of the transactions exempted by N .D.C.C. Section 11-18-02.2(7)( c ). 

Auditor's Office 

Oliver County, N.O. 
i�' day of 

tr�nsfer entered this ,d 

W'b< r . 

20..u.. 
� \::½" £1 v\.1 _c./ 
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� 
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PO BOX 427 

WASHBURN, ND 58577 
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Date 
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1 

NORTH DAKOTA INDUSTRIAL COMMISSION 
 

OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case Nos. 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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DECLARATION OF KURT SWENSON 

[¶1] I, Kurt Swenson, as trustee of The Swenson Living Trust, declare, on behalf of the Trust 

and based on personal knowledge, as follows : 

[¶2] I have ownership interest in the following properties that lie within the boundaries of the 

proposed BK Fischer Storage Facility. 

• Township 142 North, Range 87 West
Section 7: Outlot B in E1/2 NW1/4 LESS Lot One
Oliver County, ND

• Township 142 North, Range 88 West
Section 14: W1/2 NE1/4
Mercer County, ND

• Township 143 North, Range 88 West
Section 27: S1/2 SE1/4
Mercer County, ND

[¶3] To the best of my knowledge, the properties listed in ¶ 2 above are encumbered by the 

following easements: 

• Section 7:
i. Southwest Water Authority Easement executed by James Kusler, Johnell Kusler,

and Milda Hedblom dated February 3, 2014 (90188/90189/90190).
ii. Trent T. Martin Easement (Water Well and Tank) executed by Johnell Kusler

(PR), et al. and dated May 31, 2022 (97087).
iii. Trent T. Martin Easement (Corrected Reciprocal Access) executed by Johnell

Kusler (PR), et al. and dated May 31, 2022 (97731).

• Section 14:
i. Oliver-Mercer Electric Coop Easement executed by John Scheidt and dated April

22, 1949 (209412).
ii. Oliver-Mercer Electric Coop Easement executed by Gladys Scheidt and dated

July 3, 1990 (209427).
iii. West River Telecommunications Coop Easement executed by Gladys Scheidt and

dated June 29, 1993 (153687).
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• Section 27:
i. Oliver-Mercer Electric Coop Easement executed by Leland Erickson and dated 

November 6, 1974 (208123).
ii. Southwest Water Authority Easement executed by James Kusler and dated 

February 3, 2014 (211517).
iii. Roughrider Electric Coop, Inc. Right of Way Easement executed by James Kusler 

and dated June 19, 2014 (206136).
iv. Southwest Water Authority Easement executed by James Kusler, dated May 22, 

2015 (207510).

[¶4] I have ownership interest in the following properties that lie within the boundaries of the 

Review Area of the proposed BK Fischer Storage Facility: 

• Township 142 North, Range 87 West
Section 9: SW1/4
Oliver County, ND

• Township 142 North, Range 87 West
Section 21: W1/2
Oliver County, ND

• Township 143 North, Range 88 West
Section 27: N1/2 SE1/4
Mercer County, ND

[¶5] To the best of my knowledge, the properties listed in ¶ 4 above are encumbered by the 

following easements: 

• Section 21:
i. Oliver-Mercer Electric Coop. Easement executed by Norman Smith and dated 

June 6, 1946 (91055).

• Section 27:
i. Oliver-Mercer Electric Coop Easement executed by Leland Erickson and dated 

November 6, 1974 (208123).
ii. Southwest Water Authority Easement executed by James Kusler and dated 

February 3, 2014 (211517).
iii. Southwest Water Authority Easement executed by James Kusler and dated May 

22, 2015 (207510).

[¶6] I have ownership interest in the following properties that lie between, and will be impacted 

by, the proposed Storage Facilities: 
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• Township 142 North, Range 87 West
Section 21: E1/2
Oliver County, ND

• Township 142 North, Range 87 West
Section 22: NW1/4
Oliver County, ND

[¶7] To the best of my knowledge, the property listed in ¶ 6 above are encumbered by the 

following easements: 

• Section 21:
i. Roughrider Electric Coop, Inc. Easement executed by Faye Swenson and 

dated July 1, 2008 (88076).
ii. Southwest Water Authority Easement executed by Kurt Swenson, et ux. 

and dated April 2, 2015 (89860).
iii. West River Telecommunications Cooperative Right-of-Way Easement executed 

by Donna M. Smith and dated November 18, 2015 (92299).

• Section 22:
i. West River Telecommunications Cooperative Right-of-Way Easement executed 

by Donna M. Smith and dated November 18, 2015 (92299).

[¶8] I have ownership interest in the following property that lies within the boundaries of the 

Review Area of the proposed KJ Hintz Storage Facility: 

• Township 142 North, Range 87 West
Section 15: SE1/4
Oliver County, ND

[¶9] To the best of my knowledge, the property listed in ¶ 8 above is encumbered by the 

following easements: 

• Section 15:
i. Oliver-Mercer Electric Coop. Easement executed by Ralph Smith and dated June

6, 1946 (91055).
ii. Oliver-Mercer Electric Coop. Easement executed by Ralph E. Smith and dated

November 20, 1975 (90409).
iii. North Dakota State Water Commission Pipeline Easement executed by Jule

Silbernagel, et al. and dated February 21, 2011 (86785).
iv. Roughrider Electric Coop, Inc. Easement executed by Faye Swenson and dated

August 11, 2014 (90519).
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WARRANTY DEED 
THrS INDENTURE, made this /(, II, day of June, 2023, between JOHNELLJ. KUSLER 

and GEOFFREY E. TAYLOR, wife and husband, whose post office address is 1884 Hillcrest 

Avenue, St. Paul, Minnesota 55116 AND MILDA L. HEDBLOM, a/k/a MILDA K. HEDBLOM 

and EDWIN FOGELMAN, wife and husband, whose post office address is 1801 Summit A venue, 

St. Paul, Minnesota 55105, Grantors; and KURT M. SWENSON and FAYE B. SWENSON 

Trustees of the Swenson Living Trust dated May 19, 2023, whose post office address is 

5774 21st Street SW, Beulah, North Dakota 58523, Grantees. 

WITNESS ETH, for and in consideration of the sum of One Hundred Eighty-Four Thousand 

Four Hundred and Eighty-Six Dollars ($184,486.00), Grantors do hereby GRANT to said Grantees 

all of the following real property lying and being in the County of Oliver, and State of North Dakota 

and described as follows, to-wit: 

Outlot "B" located in the East Half (E½) of the Northwest Quarter 
(NW¼) of Section Seven (7), Township One Hundred Forty-Two (142) 
North, Range Eighty-Seven (87) West of the 5th P.M., Oliver County, 
North Dakota LESS Lot One (1) of said Outlot "B". 

The above legal description was obtained from a previously recorded instrument. 

The Grantors except and reserve unto themselves all of the oil, gas, coal, and 
all other minerals presently owned by them and located in and under the above 
described real property, together with the right of ingress and egress at all 
times for the purpose of mining, drilling, exploring, operating and developing 
said lands for oil, gas, coal, and all other minerals containing fissionable 
materials, and all other minerals, and storing, handling, transporting and 
marketing the same therefrom with the right to remove from said land all of 
the Grantees' property and improvements. 

And the said Grantors, for themselves, their successors and assigns, do covenant with the 
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Grantees, that they are well seized in fee of the land and premises aforesaid, and have good right to 

sell and convey the same in manner and form aforesaid; that the same are free from all 

encumbrances, except easements, reservations of record, and any outstanding protective covenants; 

and the above granted lands and premises in the quiet and peaceable possession of said Grantees, 

against all persons lawfully claiming or to claim the whole or any part thereof, the said Grantors will 

warrant and defend. 

WITNESS, the hand of the Grantors: 

I certify that the full consideration paid 
for the property described in this Deed 
is $184,486.00. 

DATED: ~-t.j-z_.:s 
SIGNED:_p_K_;_~--~~_::-~_-_-_-_-______ _ 

STATE OF NORTH DAKOTA ) 
) 

COUNTY OF MERCER ) 

GEOFFREYE. TAYLO 

On this /6/:~ day of June, 2023, before me, a Notary Public in and for said County and 
State, personally appeared JOHNELL J. KUSLER and GEOFFREY E. TAYLOR, known to me 
to be the persons that are described in and that executed the within instrument, and acknowledged 
to me that they executed the same. 

SCOTTT. SOLEM 
NOTARY PUBLIC 

State of North Dakota 
My Comml11lon Expires: October 28, 2026 1 

- -
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STATE OF NORTH DAKOTA ) 
) 

COUNTY OF MERCER ) 

On this /ti/... day of :Tune , 2023, before me, a Notary Public in and for 
said County and State, personally appeared MILDA L. HEDBLOM and EDWIN FOGELMAN, known to me to be the persons that are described in and that executed the within instrument, and 
acknowledged to me that they executed the same. 

I SCOTTT: SOLEM 
NOTARY PUBLIC 

State of North Dakota 
~ Comml11lon Expires: October 28, 2028 

Auditor's Office 
Oliver County, N.D. V6-, 
transf r entered this.Ji::..day of 
---.,~~~:i..--~20~ 

MERcERCo~OTA 
NdTJ\RY P IC 
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225879 
STATE OF NORTH DAKOTA OFFICE OF 

COUNTY OF MERCER COUNTY RECORDER 
I hereby certify that the within instrument was filed in this office 
for record this 3/27/2023 at 10:40 AM, and was duly recorded as 
Book 179 DEED on Page 233 Fee: $20.0CJ 

County Recorder 6V\Q,vVWW'\ ~Q)').~ 

By Deputy ~---~-------­
Return To: SOLEM LAW OFFICE - BEULAH, PO BOX 249 
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WARRANTY DEED 
t" 

THIS INDENTURE, made this / 5 day of '{'(\_cl.AC"- 2023, between -------~ 

JOHNELL J. KUSLER, as Personal Representative of the Estate of James 0. Kusler, whose 

post office address is 1884 Hillcrest Avenue, St. Paul, Minnesota 55116, JOHNELL J. KUSLER 

and GEOFFREY E. TAYLOR, wife and husband, whose post office address is 1884 Hillcrest 

Avenue, St. Paul, Minnesota 55116, AND MILDA L. HEDBLOM, a/k/a MILDA K. BED BLOM 

and EDWIN FOGELMAN, wife and husband, whose post office address is 180 l Summit A venue, 

St. Paul, Minnesota 55105, Grantors; and KURT M. SWENSON and FAYE B. SWENSON, 

husband and wife, whose post office address is 5774 2151 Street SW, Beulah, North Dakota 58523, 

Grantees. 

WITNESS ETH, for and in consideration of the sum of Two Hundred Forty-Four Thousand 

Six Hundred Two Dollars ($244,602.00), Grantors do hereby GRANT to said Grantees, as joint 

tenants with right of survivorship and not as tenants in common, all of the following real property 

lying and being in the County of Mercer, and State of North Dakota and described as follows, to-wit: 

Southeast Quarter (SEl/4) of Section Twenty-Seven (27), Township One 
Hundred Forty-Three (143) North, Range Eighty-Eight (88) West of the Fifth 
Principal Meridian, Mercer County, North Dakota. 

The above legal description was obtained from a previously recorded instrument. 

The Granto rs except and reserve unto themselves all of the oil, gas, coal, and 
all other minerals presently owned by them and located in and uuder the above 
described real property, together with the .-ight of ingress and egress at all 
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times for the purpose of mining, drilling, exploring, operating and developing 

said lands for oil, gas, coal, and all other minerals containing fissionable 
materials, and all other minerals, and storing, handling, transporting and 

marketing the same therefrom with the right to remove from said land all of 

the Grantees' property apd improvements. 

And the said Grantors, for themselves, their successors and assigns, do covenant with the 

Grantees, that they are well seized in fee of the land and premises aforesaid, and have good right to 

sell and convey the same in manner and form aforesaid; that the same are free from all 

encumbrances, except easements, reservations ofrecord, and any outstanding protective covenants; 

and the above granted lands and premises in the quiet and peaceable possession of said Grantees, 

against all persons lawfully claiming or to claim the whole or any part thereof, the said Gran tors will 

warrant and defend. 

WI1NESS, the hand of the Grantors: 

I certify that the full consideration paid 
for the property described in this Deed 
is $244,602.00. 

DATED: 111.ttccb 1.5; ~d,s' 

SIGNED:~ L- ~----. 

COUNTY OF Mercer-

) 
) 
) 

JOHNELL J. KUSLER, Personal 
Representative of the Estate of 
JAMES 0. KUSLER 

On this I.ff/... day of /Ybirc-t.. , 2023, before me, a Notary Public in and for said 

County and State, personally appeared JOHNELL J. KUSLER, as Personal Representative of the 

Estate of James 0. Kusler, known to me to be the person that is described in and that executed the 

within instrument, and acknowledged to me that she executed the same. 

.. 

SC•" 
Nn· 

Stc=n,.- if 

M)'Commis$, ,,. , , 
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ST A TE OF .A e,,-I-L.:,,c, ~ 

COUNTY OF /??ea;:c--r 

) 
) 
) 

a~~r~ 
GEoiFREY E. TAYLOR 

On this /511... day of Inc.rel, , 2023, before me, a Notary Public in and for said 
County and State, personally appeared JOHNELL J. KUSLER and GEOFFREY E. TAYLOR, 
known to me to be the persons that are described in and that executed the within instrument, and 
acknowledged to me that they executed the same. 

t scorn: SOLEM 
NOTARY PUBLIC 

i State ot North Dakota 
11v Commission Expires: October 28, 2028 

3 

NOTARY PUBLIC 
P?e.n;;er COUNTY, A'.,r-#,_l,r.~ef,.1. 
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STATE OF Ahr-Ii. l?,14/-c­

COUNTY OF J?te::.1---c~ 

) 
) 
) 

~L.d~ MJLAL.HEDBLOM 

Z:-~---
EDWIN FOGELMANV 

On this /..5/-1-. day of /?1?i•C"'- , 2023, before me, a Notary Public in and for 
said County and State, personally appeared MILDA L. HEDBLOM and EDWIN FOGELMAN, 
known to me to be the persons that are described in and that executed the within instrument, and 
acknowledged to me that they executed the same. 

SCOTT T. SOLEM 
NOTARY PU8LIC 

StateofN 
My Commission Elt Orth Dakota 

Pl,.,: October 28, 20 ~' 
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STATE OF NORTH DAKOTA 

COUNTY OF BOTTINEAU 

Northwest Landowners Association, Mike ) 
Dresser, Sandra Short, the Swenson Living ) 
Trust, and North Dakota Farm Bureau, ) 

Plaintiffs, 

vs. 

State ofNorth Dakota, North Dakota 
Industrial Commission, Hon. Douglas 
Burgum in his official capacity as Governor 
of the State of North Dakota and as the 
Chairman and a member of the North Dakota 
Industrial Commission, and Hon. Drew 
Wrigley in his official capacity as Attorney 
General of North Dakota and as a member of 
the North Dakota Industrial Commission, and 
Hon. Doug Goehring in his official capacity 
as Agriculture Commissioner of North Dakota 
and as a member of the North Dakota 
Industrial Commission, 

Defendants, 

and, 

SCS Carbon Transport LLC, SCS Permanent 
Carbon Storage LLC, Summit Carbon 
Solution, LLC, Minnkota Power Cooperative, 
Inc., Basin Electric Power Cooperative and 
Dakota Gasification Company, 

Intervenor-Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

DISTRICT COURT 

NORTHEAST JUDICIAL DISTRICT 

Case No. 05-2023-CV-00065 

BRIEF IN SUPPORT OF MOTION FOR 
SUMMARY JUDGMENT 
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BACKGROUND AND STANDARDS 

I. Summary of Claims 

[ifl] N.D.C.C. §§ 38-22-10 1 and 38-25-082 authorize developers to inject carbon dioxide and 

natural gas into a nonconsenting landowners' pore space without just compensation. This 

constitutes an unconstitutional taking without just compensation under art. 1, § 16 of the 

Constitution of North Dakota and of the United States Constitution, Amendment V (as applied to 

the state of North Dakota through Amendment XIV), and are a violation of procedural and 

substantive due process under art. 1, § 12 of the Constitution of North Dakota and of the United 

States Constitution, Amendment V as applied by Amendment XIV. These provisions also 

specifically violate the guarantee of a jury trial and the right to just compensation before a taking 

under art. 1, § 16 of the Constitution of North Dakota. 

[if2] N.D.C.C. § 38-22-03(7)3 is an unconstitutional delegation oflegislative power under N.D. 

Const. Art. IV,§ 13 and State v. Riggin, 2021 ND 87, 959 N.W.2d 855. 

1 "If a storage operator does not obtain the consent of all persons who own the storage reservoir's pore 
space, the commission may require that the pore space owned by nonconsenting owners be included in a 
storage facility and subject to geologic storage." 
2 "If a storage operator does not obtain the consent of all persons owning a pore space and of mineral interest 
owners when required by this chapter, the commission may require the interest owned by the nonconsenting 
owners be included in an approved storage facility and subject to geologic storage if the minimum 
percentage of consent is obtained as specified in this chapter. Any pore space owner who does not have 
responsibility over the construction, management, supervision, or control of the storage facility operations 
is not liable for money damages for personal or other property damages proximately caused by the 
operations." 
3 Providing authority to the NDIC "[t]o grant, for good cause, exceptions to this chapter's requirements and 
implementing rules." 

1 



[if3] Sections 32-15-064 and 24-05-095 authorize entities who may have authority6 to condemn 

to physically access private property to conduct surveys, take soil samples, and conduct other 

activities on the property. See generally Cass Cnty. Joint Water Res. Dist. v. Brakke (In re 2015 

Application for Permit to Enter Land for Surveys & Examination Associated with a Proposed N.D. 

Diversion & Associated Structures), 2016 ND 165, 883 N.W.2d 844. These are unconstitutional 

authorizations of physical invasions without just compensation in violation of art. 1, § 16 of the 

Constitution of North Dakota and of the United States Constitution, Amendment V (as applied 

through Amendment XIV). 

II. Summary Judgment is Appropriate and this Court May Rule as a Matter of Law that 
the Challenged Statutes are Unconstitutional. 

[if4] In Sorum v. State, 2020 ND 175,947 N.W.2d 382, the North Dakota Supreme Court stated: 

Whether a statute is unconstitutional is a question of law, which is fully reviewable on 
appeal. Teigen v. State, 2008 ND 88, ,r 7, 749 N.W.2d 505 (citing Best Products Co., 
Inc. v. Spaeth, 461 N.W.2d 91, 96 (N.D. 1990)) .... 

4 "In all cases when land is required for public use, the person or corporation, or the person's or corporation's 
agents, in charge of such use may survey and locate the same, but it must be located in the manner which 
will be compatible with the greatest public benefit and the least private injury and subject to the provisions 
of section 32-15-21. Whoever is in charge of such public use may enter upon the land and make 
examinations, surveys, and maps thereof, and such entry constitutes no claim for relief in favor of the owner 
of the land except for injuries resulting from negligence, wantonness, or malice." 
5 "The board of county commissioners of any county of the state, by resolution or order, as part of the cost 
of constructing, reconstructing, widening, altering, changing, locating, relocating, aligning, realigning, or 
maintaining, any highway in said county, may purchase, acquire, take over, or, subject to section 32-15-01, 
condemn, under the right and power of eminent domain, for such county, any and all lands which it deems 
necessary for the present use, either temporary or permanent, and to provide adequate drainage in the 
improvement, constructing, reconstructing, widening, altering, changing, locating, relocating, aligning, 
realigning, or maintaining of any highways in said county, and by the same means it may acquire said lands 
notwithstanding the fact that the title thereto is vested in the state or any of its subdivisions. Whenever the 
board of county commissioners determines, by resolution or order, that the public necessity requires the 
taking of land as aforesaid, it shall cause said lands to be surveyed and described and a plat thereof prepared 
and recorded in the office of the recorder of the county wherein the same is located. The board of county 
commissioners, or its duly authorized agents and employees, may enter upon any land for the purpose of 
making such survey, examination, or test, but in case of damages to the premises the board of county 
commissioners forthwith shall pay to the owner of said premises the amount of such damages." 
6 N.D.C.C. § 32-15-06 provides authority to any entity merely in the "category of persons entitled to seek eminent 
domain." Square Butte Elec. Coop. v. Dohn, 219 N.W.2d 877, 883 (N.D. 1974). 

2 



A constitution must be construed in the light of contemporaneous history-of 
conditions existing at and prior to its adoption. By no other mode of construction can 
the intent of its framers be determined and their purpose given force and effect. 
Hagerty, 1998 ND 122, ,r 17, 580 N.W.2d 139 (quoting Ex parte Corliss, 16 N.D. 470, 
481, 114 N.W. 962, 967 (1907)) .... A facial challenge is purely a question of law 
because the violation, if any, occurs at the point of enactment by virtue of the 
Legislative Assembly enacting a law prohibited by the constitution. Id. A violation that 
occurs at the time of enactment does not depend on any facts or circumstances arising 
later. 

Sorum, 2020 ND, at ,r 19 (internal quotes omitted). 

[if5] "No consideration of circumstances is necessary to resolve a facial challenge because the 

claim is that upon enactment, the legislation has an immediate unconstitutional legal effect." Nw. 

Landowners Ass'n v. State, 2022 ND 150, ,r 14, 978 N.W.2d 679, 688. "In Sorum, we held that if 

legislation requires an unconstitutional act ( a prohibited gift in that case), the statute does not avoid 

a facial challenge 'merely because the statute includes constitutional applications along with 

potentially unconstitutional applications."' Id. 

[if6] As such, pursuant to Rule 56 of the North Dakota Rules of Civil Procedure, "no genuine 

issue as to any material fact [ exists and Landowners are] entitled to judgment as a matter of law." 

III. Northwest Landowners Association Has Standing to Litigate this Case. 

[if7] "Because courts do not render advisory opinions or decide purely abstract questions, parties 

seeking relief from a court must demonstrate they have standing by alleging such a personal stake 

in the outcome of a controversy to justify the court's exercise of remedial powers on their behalf" 

Dakota Res. Council v. Stark Cty. Bd. ofCty. Comm'rs, 2012 ND 114, ,r 5, 817 N.W.2d 373, 375. 

[A] nonprofit organization that has not suffered an injury itself can sue as 
the representative of its members if: (a) its members would otherwise have 
standing to sue in their own right; (b) the interests it seeks to protect are 
germane to the organization; and ( c) neither the claim asserted nor the relief 
requested requires the participation of individual members in the lawsuit. In 
addition, a nonprofit membership corporation has standing to seek judicial 
review on behalf of its members, of governmental or municipal regulations 
directly affecting such members. 
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Id. at ,r 6; see also, Students for Fair Admissions, Inc. v. President & Fellows of Harvard 

College, 600 U.S. 181 (2023). 

[if 8] NWLA has devoted significant resources to identify and counteract the deprivation of civil 

rights and the unconstitutional attack on private property rights that is inherent in the statutory 

provisions being challenged here. NWLA has been engaged with its legal counsel for years at the 

legislative session trying to defend private property rights, and it has expended most of the money, 

time, and resources it has ever held in this defense. See Exhibit D, attached to the Deel. of Derrick 

Braaten. It has held conferences and community meetings, disseminated data and information, paid 

to compile expensive and lengthy reports, organized members, commented on agency rulemaking, 

lobbied at the legislature, and generally spent its entire existence fighting for the farmers and 

ranchers, and other private property owners of North Dakota. Id. 

[if9] Members Kurt and FayE Swenson are ND taxpayers and trustees of The Swenson Living 

Trust (the "Trust"), which has real property located within the sequestration zones proposed by 

Summit. Summit has sent maps showing the Trust's property will be impacted by amalgamation. 

The real property is legally described as follows: 

a. Wl/2NE1/4 of Section 14, T142N, R88W in Mercer County, ND; 
b. SEl/4 of Section 27, T143N, R88W in Mercer County, ND; 
c. Outlot B, El/2 ofNWl/4 of Section 7, T142N, R88W in Oliver County, ND. 

See Exhibit B, attached to the Deel. of Derrick Braaten. 

[ifl0] Mike Dresser is a ND taxpayer and member ofNWLA who owns real property affected by 

a storage facility operated by Minnkota Power Cooperative, Inc. The property owned by Mr. 

Dresser is located in Section 35, Township 142 North, Range 84 West in Oliver County, ND. Mr. 

Dresser's property has been "amalgamated" or taken by government fiat in the following NDIC 
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cases: 29029, 29030, 29031, 29032, 29033, and 29034. See Exhibit A, attached to the Deel. of 

Derrick Braaten. 

[if 11] Sandra Short is a ND taxpayer and member of NWLA and has been impacted by the 

unconstitutional provisions to N.D.C.C § 32-15-06 or N.D.C.C § 24-05-09. Ms. Short's property 

that has been impacted is located at Lot 8, NW1/4SW1/4 of Section 22, Township 143, Range 102 

in Billing County, ND and Nl/2 and Sl/2 less 17.26 ARW of Section 34, Township 143, Range 

102 in Billings County, ND. See Exhibit C, attached to the Deel. of Derrick Braaten. 

[ifl2] On December 22, 2023, the above members were added as plaintiffs in their individual 

capacity to also assert taxpayer standing to challenge the pertinent statutes. Index # 114. "[ A ]ny 

state taxpayer has standing to challenge a statute on the basis state funds are being unlawfully 

dissipated." Billey v. N.D. Stockmen's Ass'n, 1998 ND 120, ,r 7, 579 N.W.2d 171. 

ARGUMENT 

IV. This Court Should Grant Summary Judgment to Plaintiffs and Declare that the 
Challenged Statutes are Unconstitutional and Void. 

[ifl3] In this case, 

The Association's complaint [ seeks a declaration that numerous statutes are] 
unconstitutional and should be declared void, therefore making [sic] a facial 
challenge rather than an as-applied challenge. "A claim that a statute on its 
face violates the constitution is a claim that the Legislative Assembly 
exceeded a constitutional limitation in enacting it, and the practical result of 
a judgment declaring a statute unconstitutional is to treat it 'as if it never 
were enacted."' Sorum v. State, 2020 ND 175, ,r 21, 947 N.W.2d 382 
(citing Hoffv. Berg, 1999 ND 115, if 19, 595 N.W.2d 285). 

Nw. Landowners Ass'n v. State, 2022 ND 150, ,r 12, 978 N.W.2d 679. 

[ifl4] As in the prior takings litigation brought by Northwest Landowners Association, "[t]o 

resolve the claim, we need only interpret the enacted language of [the challenged statutes] and the 

5 



relevant constitutional provisions to determine whether there is a conflict. ... Sorum provides the 

correct framework for this facial challenge." Id. at ,r 15. 

[if l 5] This action relates to the prior ruling of this Court and the ruling of the Supreme Court of 

North Dakota in Nw. Landowners Ass'n v. State, 2022 ND 150, 978 N.W.2d 679 striking down 

Senate Bill 2344 (2019). This action also relates to the ruling of the United States Supreme Court 

quoted therein, Cedar Point Nursery v. Hassid, 141 S. Ct. 2063 (2021), wherein the Court stated 

that "a physical appropriation is a taking whether it is permanent or temporary. Our cases establish 

that 'compensation is mandated when a leasehold is taken and the government occupies property 

for its own purposes, even though that use is temporary."' Cedar Point Nursery v. Hassid, 141 S. 

Ct. 2063, 2074 (2021). 

[ifl6] In Nw. Landowners Ass'n v. State the Supreme Court of North Dakota struck down parts 

of Senate Bill 2344 (2019), which authorized access to a landowner's pore space by third parties 

without just compensation in violation of the state and federal constitutions. 

[ifl 7] Senate Bill 2344 (2019) deprived private landowners of their property and of any remedies 

for temporary and permanent physical occupations of their property, effectively displacing their 

possession of this private property and handing it over to select private entities for private 

economic purposes. 

[if l 8] This Court struck down the law enacted by Senate Bill 2344 (2019) on January 21, 2021 

in Case Number 05-2019-CV-00085 stating: "The provisions of SB 2344, both individually and 

taken together, prohibit landowners from obtaining any compensation for any oil and gas 

operators' use of their pore space estate, whether reasonable or unreasonable, whether at large or 

small volumes, whether at a large financial detriment or small financial detriment. These 

provisions act as an absolute bar to not just money damages, but to all other meaningful remedies, 
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including trespass, nuisance or other torts. The three provisions at issue here, enacted or amended 

within SB 2344, render pore space worthless in every instance of its application, and it is 

unconstitutional on its face." 

[ifl9] On August 4, 2022, the Supreme Court of North Dakota affirmed, stating: "Senate Bill 

2344 constitutes a per se taking. It allows third-party oil and gas operators to physically invade a 

landowner's property by injecting substances into the landowner's pore space. As demonstrated in 

Arkansas Game & Fish Comm'n v. United States, 568 U.S. 23, 34, 133 S. Ct. 511, 184 L. Ed. 2d 

417 (2012), physical invasion by water, even for a limited duration, results in a per se taking. 

Furthermore, because S.B. 2344 permits oil and gas operators to use pore space to temporarily or 

permanently store or dispose of gases and wastes, the bill authorizes an occupation of the 

landowners' property. Similar to the unconstitutional regulation in Cedar Point Nursey, S.B. 2344 

grants oil and gas operators a right of access to the landowners' private property. Further, as in 

Loretto, 458 U.S. at 436, S.B. 2344 restricts landowners from having any control over the 'timing, 

extent, or nature of the invasion."' Nw. Landowners Ass'n v. State, 2022 ND 150, ,r 26,978 N.W.2d 

679. 

A. The "amalgamation" of property rights for carbon dioxide sequestration is 
unconstitutional. 

[if20] North Dakota Century Code Chapter 38-22 provides authority and procedures for the North 

Dakota Industrial Commission to authorize the geologic sequestration of carbon dioxide. N.D.C.C. 

§ 38-22-10 is unconstitutional on its face. 

[if21] N.D.C.C. § 38-22-10 provides: 

38-22-10. Amalgamating property interests. 
If a storage operator does not obtain the consent of all persons who own the 
storage reservoir's pore space, the commission may require that the pore 
space owned by nonconsenting owners be included in a storage facility and 
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subject to geologic storage. 

[if22] N.D.C.C. § 38-22-02 defines "storage facility" as " ... the reserv01r, underground 

equipment, and surface facilities and equipment used or proposed to be used in a geologic storage 

operation .... " 

[if23] N.D.C.C. § 38-22-02 defines "geologic storage" as " ... the permanent or short-term 

underground storage of carbon dioxide in a storage reservoir." 

[if24] N.D.C.C. § 38-22-02(6) defines "reservoir" to mean "a subsurface sedimentary stratum, 

formation, aquifer, cavity, or void, whether natural or artificially created, including oil and gas 

reservoirs, saline formations, and coal seams suitable for or capable of being made suitable for 

injecting and storing carbon dioxide." 

[if25] N .D. C. C. § 3 8-22-08(14) provides that "[b ]efore issuing a permit, the commission shall 

find ... [t]hat all nonconsenting pore space owners are or will be equitably compensated." 

[if26] The Constitution of North Dakota, Article 1, section 16 states: "Private property shall not 

be taken or damaged for public use without just compensation having been first made to, or paid 

into court for the owner. . . . Compensation shall be ascertained by a jury, unless a jury be waived." 

[if27] N.D.C.C. § 38-22-10 authorizes the North Dakota Industrial Commission to "allow[] third­

party ... operators to physically invade a landowner's property by injecting substances into the 

landowner's pore space" which is precisely what the Supreme Court of North Dakota ruled is a 

per se taking because it constitutes a physical invasion of the landowners' property. Nw. 

Landowners Ass'n v. State, 2022 ND 150, ,r 26, 978 N.W.2d 679. "As demonstrated in Arkansas 

Game & Fish Comm'n v. United States, 568 U.S. 23, 34, 133 S. Ct. 511, 184 L. Ed. 2d 417 (2012), 

physical invasion by water, even for a limited duration, results in a per se taking." Id. So does 

invasion by carbon dioxide. 
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[if28] Although N.D.C.C. § 38-22-08(14) requires the commission to find that all nonconsenting 

pore space owners are or will be equitably compensated, this finding is not a suitable replacement 

for just compensation and the safeguards guaranteed by the Constitution of North Dakota and 

Chapter 32-15. 

[if29] The Constitution requires that just compensation be paid before any taking of private 

property, and a determination and payment of just compensation, not equitable compensation, is 

constitutionally required before this taking can occur. N.D. Const. Art. I, § 16 (" ... without just 

compensation having been first made to, or paid into court for the owner ... "). A landowner must 

also be given a jury trial for this determination unless it is waived. Id. ("Compensation shall be 

ascertained by a jury, unless a jury be waived."). 

[if30] In addition to being an unconstitutional taking of private property, N.D.C.C. § 38-22-10 

allows the North Dakota Industrial Commission to take private property by fiat without any of the 

constitutional or statutory safeguards in Article 1, Section 16 of the ND Constitution or Chapter 

32-15 of the Century Code. This blatant attempt to bypass constitutional and other safeguards for 

private property is arbitrary and violates both substantive and procedural due process requirements. 

When reviewing substantive due process arguments not involving 
fundamental rights, we look to see if the State acts in an arbitrary or 
unreasonable manner in exercising its police power. ... To declare a statute 
unconstitutional on substantive due process grounds, it must appear that the 
Legislature had no power to act in the particular matter or, having power to 
act, that such power was exercised in an arbitrary, unreasonable, or 
discriminatory manner and that the method adopted had no reasonable 
relation to attaining the desired result. 

Ennis v. City of Ray, 1999 ND 104, ,r 18, 595 N.W.2d 305,311 (internal quotes omitted). 

[if3 l] "Due process requires that administrative proceedings conform with '[b ]asic notions of 

fundamental fairness.' Morrell v. N.D. Dep't of Transp., 1999 ND 140, ,r 9, 598 N.W.2d 111. 

'[D]ue process is flexible and must be analyzed on a case-by-case basis, balancing the competing 
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interests and assessing whether the basic due process requirement of fairness has been satisfied."' 

Black Hills Trucking Inc. v. N.D. Indus. Comm'n, 2017 ND 284, ,r 30,904 N.W.2d 326,335. 

[if32] Intentionally bypassing the safeguards of the North Dakota Constitution and Chapter 32-

15 and allowing the NDIC to take private property by fiat through administrative proceedings 

without payment of just compensation determined by a jury violates notions of fundamental 

fairness and is arbitrary and unreasonable and violative of both substantive and procedural due 

process under the North Dakota and United States Constitutions. The Legislative Assembly cannot 

bypass the due process afforded by Article 1, Section 16 of the North Dakota Constitution by 

authorizing an administrative process that skirts its safeguards. "[I]t is settled law that the 

government cannot do indirectly what it is barred from doing directly when constitutional rights 

are implicated." P atrolmens Benevolent Assn of the City of N. Y, Inc. v. City of N. Y, 2004 U.S. 

Dist. LEXIS 18172, at *40-41 (S.D.N.Y. Aug. 19, 2004) (citing Rutan v. Republican Party of 

Illinois, 497 U.S. 62, 77-78, 111 L. Ed. 2d 52, 110 S. Ct. 2729 (1990)). 

B. The "amalgamation" of property rights for oil and gas storage is unconstitutional. 

[if33] North Dakota Century Code Chapter 38-25 provides authority and procedures for the North 

Dakota Industrial Commission to authorize the geologic storage of oil and gas. N.D.C.C. § 38-25-

08 is unconstitutional on its face. 

[if34] N.D.C.C. § 38-25-08 provides in part: 

Amalgamating property interests. 
If a storage operator does not obtain the consent of all persons owning pore 
space and of mineral interest owners when required by this chapter, the 
commission may require the interest owned by the nonconsenting owners 
be included in an approved storage facility and subject to geologic storage 
if the minimum percentage of consent is obtained as specified in this 
chapter. 



[if35] N.D.C.C. § 38-25-01 defines "storage facility" as "the reservoir, salt cavern, underground 

equipment, and surface facilities and equipment used or proposed to be used in an underground 

storage operation." 

[if36] N.D.C.C. § 38-25-01 defines "geologic storage" as "the underground storage of oil or gas 

in a storage reservoir or salt cavern." 

[if37] N.D.C.C. § 38-25-01(8) defines "reservoir" as "a subsurface sedimentary stratum, 

formation, aquifer, or void, whether natural or artificially created, including oil and gas reservoirs 

and saline formations suitable for or capable of being made suitable for injecting, storing, and 

withdrawing oil or gas .... " 

[if38] N.D.C.C. §§ 38-25-05(18), 38-25-06(15), and 38-25-07(16) all generally state that the 

commission must find that all nonconsenting owners are or will be equitably compensated before 

issuing a permit. 

[if39] N.D.C.C. § 38-25-08 authorizes the North Dakota Industrial Commission to "allow[] third­

party ... operators to physically invade a landowner's property by injecting substances into the 

landowner's pore space" which is precisely what the Supreme Court of North Dakota ruled is a 

per se taking because it constitutes a physical invasion of the landowners' property. Nw. 

Landowners Ass'n v. State, 2022 ND 150, ,r 26, 978 N.W.2d 679. "As demonstrated in Arkansas 

Game & Fish Comm'n v. United States, 568 U.S. 23, 34, 133 S. Ct. 511, 184 L. Ed. 2d 417 (2012), 

physical invasion by water, even for a limited duration, results in a per se taking." Id. So does 

invasion by natural gas. 

[if40] The Constitution requires that just compensation be paid before any taking of private 

property, and a determination and payment of just compensation, not equitable compensation, is 

constitutionally required before this taking can occur. N.D. Const. Art. I, § 16 (" ... without just 
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compensation having been first made to, or paid into court for the owner ... "). A landowner must 

also be given a jury trial for this determination unless it is waived. Id. ("Compensation shall be 

ascertained by a jury, unless a jury be waived."). 

[if41] Chapter 38-25 also violates safeguards of procedural and substantive due process as 

explained with respect to Chapter 38-22 above. 

C. N.D.C.C. § 38-22-03(7) is an unconstitutional delegation oflegislative authority to 
the North Dakota Industrial Commission that violates the principle of separation 
of powers. 

[if42] N.D.C.C. § 38-22-03(7) states that the North Dakota Industrial Commission has authority 

to "grant, for good cause, exceptions to this chapter's requirements and implementing rules." The 

reference to "this chapter's requirements" is to the entirety of Chapter 38-22. 

[if43] This is an unconstitutional delegation of legislative power to the North Dakota Industrial 

Commission by the Legislative Assembly. Pursuant to Article IV, section 13 of the Constitution 

of North Dakota, "[n]o law may be enacted except by a bill passed by both houses .... " 

[if 44] Granting the commission the authority to suspend the operation of any provision of Chapter 

38-22 allows the commission to essentially rewrite, ignore, or selectively apply the law in any 

situation based on its own determination of whether "good cause" exists. This is a delegation of a 

non-delegable legislative power and even if it was a delegable power, it contains no reasonable 

guidelines for implementation. Delegating the legislative authority to suspend the entirety of this 

"chapter's requirements" to an executive agency is unconstitutional on its face. 

"Except as otherwise provided in the constitution, the Legislature may not 
delegate legislative powers to others .... " Kelsh v. Jaeger, 2002 ND 53, ,r 
21,641 N.W.2d 100. "However, the Legislature may delegate powers which 
are not exclusively legislative and which the Legislature cannot 
conveniently do because of the detailed nature." Stutsman Cty. v. State 
Historical Soc'y ofN.D., 371 N.W.2d 321, 327 (N.D. 1985) 
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When determining whether there has been a proper delegation of power 
from the legislature to the executive branch, this Court has recognized that 
the "distinction between a delegable and non-delegable power was whether 
the power granted gives the authority to make a law or whether that power 
pertains only to the execution of a law which was enacted by the 
Legislature." Stutsman Cty., 371 N.W.2d at 327 (citing Ralston Purina Co. 
v. Hagemeister, 188 N.W.2d 405 (N.D. 1971)). 

State v. Riggin, 2021 ND 87, ,r,r 28-29, 959 N.W.2d 855. 

[if45] The Court has upheld delegations only when there are "reasonable guidelines for how the 

delegated power is to be implemented." Id. at ,r 30. 

[if46] The delegation of the power in N.D.C.C. § 38-22-03(7) to grant exceptions to any 

provisions of an entire chapter of the Century Code does not comply with the requirements set 

forth in State v. Riggin, 2021 ND 87, 959 N.W.2d 855. For that reason it violates the principle of 

separation of powers and is unconstitutional. It should be struck down. 

D. Pre-condemnation survey authorizations cannot limit entitlement to just 
compensation assessed and paid prior to a physical invasion. 

[if47] N.D.C.C. § 32-15-06 provides: 

32-15-06. Entry for making surveys. 
In all cases when land is required for public use, the person or corporation, 
or the person's or corporation's agents, in charge of such use may survey 
and locate the same, but it must be located in the manner which will be 
compatible with the greatest public benefit and the least private injury and 
subject to the provisions of section 32-15-21. Whoever is in charge of such 
public use may enter upon the land and make examinations, surveys, and 
maps thereof, and such entry constitutes no claim for relief in favor of the 
owner of the land except for injuries resulting from negligence, wantonness, 
or malice. 

[if48] The last sentence of N.D.C.C. § 32-15-06 authorizes a physical invasion which the 

Supreme Court of North Dakota has ruled is a per se taking, and by its own language it prohibits 

just compensation. "It allows third-part[ies] ... to physically invade a landowner's property .... 

Similar to the unconstitutional regulation in Cedar Point Nursey, [this statute grants] a right of 
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access to the landowners' private property. Further, as in Loretto, 458 U.S. at 436, [this statute] 

restricts landowners from having any control over the 'timing, extent, or nature of the invasion."' 

Nw. Landowners Ass'n v. State, 2022 ND 150, ,r 26, 978 N.W.2d 679. 

[if49] The last sentence ofN.D.C.C. § 32-15-06 violates the Constitution ofNorth Dakota, Article 

1, Section 16 and Amendment V of the United States Constitution as applied to the states through 

Amendment XIV. 

[if50] N.D.C.C. § 24-05-09 provides: 

24-05-09. Purchase or condemnation of right of way. 
The board of county commissioners of any county of the state, by resolution 
or order, as part of the cost of constructing, reconstructing, widening, 
altering, changing, locating, relocating, aligning, realigning, or maintaining, 
any highway in said county, may purchase, acquire, take over, or, subject to 
section 32-15-01, condemn, under the right and power of eminent domain, 
for such county, any and all lands which it deems necessary for the present 
use, either temporary or permanent, and to provide adequate drainage in the 
improvement, constructing, reconstructing, widening, altering, changing, 
locating, relocating, aligning, realigning, or maintaining of any highways in 
said county, and by the same means it may acquire said lands 
notwithstanding the fact that the title thereto is vested in the state or any of 
its subdivisions. Whenever the board of county commissioners determines, 
by resolution or order, that the public necessity requires the taking of land 
as aforesaid, it shall cause said lands to be surveyed and described and a 
plat thereof prepared and recorded in the office of the recorder of the county 
wherein the same is located. The board of county commissioners, or its duly 
authorized agents and employees, may enter upon any land for the purpose 
of making such survey, examination, or test, but in case of damages to the 
premises the board of county commissioners forthwith shall pay to the 
owner of said premises the amount of such damages. 

[if 51] The last sentence of Section 24-05-09 provides for damages, but authorizes a physical 

invasion which the Supreme Court of North Dakota has ruled is a per se taking, and by its own 

language it unconstitutionally deprives landowners of their right to just compensation. "It allows 

third-part[ies] ... to physically invade a landowner's property .... Similar to the unconstitutional 

regulation in Cedar Point Nursey, [this statute grants] a right of access to the landowners' private 
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property. Further, as in Loretto, 458 U.S. at 436, [this statute] restricts landowners from having 

any control over the 'timing, extent, or nature of the invasion."' Nw. Landowners Ass'n v. State, 

2022 ND 150, ,r 26,978 N.W.2d 679. 

[if 52] The Constitution requires that just compensation be paid before any taking of private 

property, and a determination and payment of just compensation is constitutionally required before 

this taking can occur. And it is a taking that may result in damages, and art. 1, sec. 16 of the ND 

Constitution protects against and provides just compensation for property when it is both "taken 

or damaged." art. 1, sec. 16, ND Const. (emphasis added). Just compensation is not limited to 

"damages" or claims for "negligence, wantonness, or malice" as these statutes are limited. A 

landowner must also be given a jury trial for the determination of just compensation unless it is 

waived, and the just compensation must be for property "taken or damaged." Id. 

[if53] For these reasons the last sentences of both N.D.C.C. §§ 32-15-06 and 24-05-09 are 

unconstitutional and should be struck down. 

CONCLUSION 

[if54] It is likely this Court will hear numerous arguments from intervenors and the state ofNorth 

Dakota about opportunities for economic development and the prosperity of North Dakota's 

energy industry. Landowners ask only that this Court interpret and apply the law as written in the 

Century Cody and the constitutions. Policy matters are for the legislature to address within the 

bounds of the constitutions. There are paths forward for industry and for development, beginning 

with the recognition that taking private property for a public use might be allowed, but it must be 

done openly and by the courts, and never by fiat of the executive. Such power in the hands of the 

executive is dangerous, and more importantly, it is unconstitutional since we left behind the days 

of kings. 
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DATED this 12th day of April, 2024. 
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Isl Derrick Braaten 
Derrick Braaten (ND #06394) 
BRAATEN LAW FIRM 

109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone: 701-221-2911 
derrick@braatenlawfirm.com 

Attorneys for Northwest Landowners 
Association, Mike Dresser, Sandra 
Short, and the Swenson Living Trust 



STATE OF NORTH DAKOTA 

COUNTY OF BOTTINEAU 

Northwest Landowners Association, Mike 
Dresser, Sandra Short, the Swenson Living j 
Trust, and North Dakota Farm Bureau, ) 

Plaintiffs, 

vs. 

) 
) 
) 
) 

State ofNorth Dakota, North Dakota Industrial j 
Commission, Hon. Douglas Burgum in his 
official capacity as Governor of the State of )) 
North Dakota and as the Chairman and a 
member of the North Dakota Industrial ) 
Commission, and Hon. Drew Wrigley in his ) 
official capacity as Attorney General of North j 
Dakota and as a member of the North Dakota ) 
Industrial Commission, and Hon. Doug 
Goehring in his official capacity as Agriculture )) 
Commissioner of North Dakota and as a 
member of the North Dakota Industrial j 
Commission, ) 

Defendants, 

and, 

) 
) 
) 
) 

SCS Carbon Transport LLC, SCS Permanent j 
Carbon Storage LLC, Summit Carbon 
Solution, LLC, Minnkota Power Cooperative, j 
Inc., Basin Electric Power Cooperative and ) 
Dakota Gasification Company, ) 

Intervenor-Defendants. ) 

DISTRICT COURT 

NORTHEAST JUDICIAL DISTRICT 

Case No. 05-2023-CV-00065 

DECLARATION OF ATTORNEY 
DERRICK BRAATEN 

[ifl] I am legal counsel for Plaintiff, Northwest Landowners Association ("NWLA") and make 

this declaration based on personal knowledge. 
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[if2] Attached hereto as Exhibit A is a true and correct copy of documents sent to Mike Dresser 

from Minnkota Power Cooperative with bates numbers NWLA SUPP-001-040. 

[if3] Attached hereto as Exhibit Bis a true and correct copy of deeds for the property owned by 

The Swenson Living Trust with bates numbers NWLA SUPP-041-047. 

[if4] Attached hereto as Exhibit C is a true and correct copy of email correspondence and letters 

sent regarding surveying the property owned by Sandra Short. 

[if5] Attached hereto as Exhibit D is a true and correct copy of NWLA's Fourth Supplemental 

Responses to State Defendants' First Interrogatories and Request for Production of 

Documents to Plaintiff. NWLA has served approximately 4.6 gb of documents upon the 

parties with its responses to discovery. 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 

and correct. 

Signed on the 12th day of April, 2024 at Bismarck, North Dakota, United States. 

Derrick Braaten 
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~ Minnkota Power 
~COOPERATIVE 

A Touchstone Energy® Cooperative ,~ 

October 12, 2023 

Micheal Dresser 
2435 Concho Loop 
New Braunfels, TX 78130 

Subject: Project Tundra 

Dear Mr. Dresser, 

Exhibit A to Declaration of Derrick Braaten 
Case No. 05-2023-CV-00065 

5301 32nd Ave. South 
Grand Forks, ND 58201 

Phone 701.795.4000 
www.minnkota.com 

Thank you for your support of Minnk:ota Power Cooperative, Inc. (Minnkota) in our pursuance of Project Tundr~ a 
bold initiate to capture and inject Carbon Dioxide from our Milton R. Young electrical generation facility located in 
Oliver County, North Dakota. On January 21, 2022, the North Dakota Industrial Commission issued Order No. 31584 
in Case No. 29030 approving the amalgamation of the pore space in the Minnk.ota Center MRYS Broom Creek Storage 
Facility #1 and Minnkota Center MRYS Deadwood Storage Facility #1 in Oliver County, North Dakota (the "Storage 
Facility"). The effective date of amalgamation is 7:00 a.m. on February 1, 2022. A copy of Order No. 31584 and 
Order No. 31587 (together referred to as the "Order") are enclosed herewith. 

The Order incorporates by reference that certain Geologic Storage Agreement for the Broom Creek Formation (the 
"Storage Agreement") which governs certain operations within the Storage Facility. A copy of the Storage Agreement 
is also enclosed herewith. As set forth in Section 3.1 of the Storage Agreement, "[a]ny Pore Space Owner in the 
Storage Facility who owns a Pore Space Interest in the Storage Reservoir that is not leased for the purposes of this 
[Storage Agreement] and during the term hereof, shall be treated as ifit were subject to the Surface Use and Pore Space 
Lease attached hereto as Exhibit 'D' ." Our records indicate that you have not executed a lease covering your pore 
space interests located within the Storage Facility. 

Minnkota Power Cooperative ("Minnkota"), as the initial operator of the Storage Facility, is in the process of exercising 
its option to lease certain pore space interests within the Storage Facility. Since Minnkota has not obtained an option 
to lease your pore space interests, such interests must be treated as though subject to the Surface Use and Pore Space 
Lease attached. 

Accordingly~ please find enclosed herewith a Pore Space Lease and Lease Payment Calculation along with a check in 
the amount of$4000.00 which covers the Initial Term Payment under Section 5(a) of the Lease. Upon commencement 
of Operations and during the Operational Term ( as such terms are defined in the Lease), Minnkota shall pay you an 
annual royalty equal to the grater of $100.00 or your proportionate share of fifty cents ($0.50) per metric ton of carbon 
dioxide injected into the Storage Facility in accordance with Section S(b) of the Lease. In the event any Facilities (as 
such term is defined in the Lease) are constructed or installed on your property, Minnkota shall pay you an Occupancy 
Fee in accordance with Section 5(c) of the Lease. 

Enclosed are the Lease Payment Calculation document, Pore Space Lease documents and a W9 form for tax purposes. 

Should you have any immediate questions or concerns, please contact me by phone or text at 218-230-4971 or by email 
at cbeckel@minnkota.com. 

~ 
Cole Beckel 
Property and Right of Way Supervisor 
Enclosures 
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What is Project Tundra? 
Pmjer.t Tuncra is a bed frit!atlve to 
retro-flt the. tvn!tor0 ft Young Stater 1hlth 
C$rbon dic:;x:.ide (CO✓.) caoture technc:ogy, 
Mere than 90% of the CO2 e.·rr/ssions 
fron-, the Y?(.Jng St('if on's Urft 2 gener atcr 
\Noud be captured ond safe:y s·J:red 
rnme :.:han a m:ie Ue'lde.rgrour,d. North 
DJ~:ota's geo!ngy Ts f dra: for permzn~rit 
C½ storagf: :~nd if Pro)ect: Tundr(➔ moves 
foPNZrd, the sta.te \<vodd be c:• iNC:hd 
leader ;n the development of next~ 
rH.:>:ttJ,ation enwgvtechno!ogies. 
~ - -

Can CO2 leak out 
of the storage zone? 
Therf:l rs vr-.>ry high o:Frfojence that at 
stored CO2 wifi rernain perrr1zuwty 
trapped in the selected storage 20nes.. 
The CO2, ;NU be stored mere t/i~n rnih~ 
ur:clE=rgrc,u:':rj in t:he same de€p rock 
i·••,,=r,.. ·;t. ·.:si r·ur ... i:.:<r'"t·j,; ~l1"lcf • ,_,,..,-,-,_i•· t••:~·t :(;;.J~ ,:;:. .... tu..,..,., , ::: ..... :L,..} , ;,,.), .,. \l'l(i:S-.. .. '(.; . .,l ff.,._..• 

is S0!t10r thJr that ln the oc.~an, The 
sah,vatf'.r al:-cady ir the stotage site has 
stayed in place fry rnilons 0fycar:;; ~md is 
hef d lh€re by s::ver~f lay~rs of se.aifng rock 
c~l!€0 cap reek$. 

wm CO2 storage affect 
my drinking water? 
Ne. fn~sh w,At::r i1(fli\::rs are locat0d 
tH:\ff!y a rnLe frorn t2,rg0H1d CO:, :;t::):"flge 
zone:;, Tl':iCK; dense aye:n (./' cap rock 
s2pJcJt0 the CO2 fror? the fresh v~oter 
()quhers and P''E::verH L from b:~akng. 

Are regulations in place 
for CO2 storage? 
Yes, strict state and federal regu:atbns 
are in pli':ice for (Oz sr.or.age. The 
regulatory frarevvcrk cov-ers cart:cr 
capture and transport., stcrnge prcperty 
rights, and \)rg,terrn mcnfmrirlg ct the 
:.tf:)red CO2. A. \Nde tlr·ay of monitc<ng 
techno!ogies ·wU be used to track co~': 
mO\/eme:r:t ir the subsurface, rnciudlng 
dov-m-ho!e and surf3ce CO2 sensors. 

•• -•• · : ~~:n'tl_6vir,'et: FAQs;: 
••• •• :. ·; :·fr.Krnori'hm:;r~tkm/ : :·: ,. -·· 

vislt:ProJ~Tun.draNDicoin • • 

Is there enough space 
to store CO2? 
Yes, even at :he rnost C(H1servatlve 
estima:~s, scentsts and gedoglsts 
be!1eve the crv-a!lab!e storage c:.ic2icfty 
far exceeds what is needed to store the 
p:-edict~d arnount. of CO:?. 

Can CO2 storage cause 
earthquakes? 
North Dakota's stable geology makes 
the 11kellhood of 0arthcpaki1S very 
r·ernote. CO-,i storage projects around 
rhe. wodd have. no: reported signitlc~m 
changes in seisrnic activity_ Advanced 
seismic tt:sting hts not shown 
earthquake-refated risks. 
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Has testing been 
conducted on CO2 storage? 
There are rrn..Jttple active commercial 
CO~ storage oroJects around the \\'ode 
chat have pro,len ~he effectiv€ness and 
s.2'f-0ty of th: tcct,no!cgy, fo:stlng hdS been 
nxHJucted at the proposed site fr:r (01 
storagf! near th€ \.{!ten R Young Station, 
lhe testing included drilling, s;,:;mpEng 
tmd C'Jarn collecr.lon, as w:s:ll as g@cphysica! 
s:i;r<:ey \Ni:;;rk usrng seisrric tec:1no!ogy 

wm storing CO2 prevent 
me from harvesting other 
minerals, such as oil? 
t~o, the co? 1rjec:t0d for dcdfc:et0d 
permane~t stcr,3ge gees i::to layers that 
de net contain harves~able 1Tiner:is, 
such as e:Hi and do not ccmming!e \Vtth 
Gflvhr.r.ffing laycr::7<. Estab!shed state 
f;~gul2clcr:s pmvU0 fo, ci!/fn:neraf 
cxp!craton near a ded1cJted permanent 
s,:magc-3 1onf3 vvhde keepirg the CO:; 
secJnly rn place. 

How do you measure the 
amount of CO2 injected? 
Both the state of' !'>Jorth Dakota and 
the Erwrronrnent~I ?t◊t-2<::tlon ,Agency 
(Ef--\1\) r0qu:rc 1:r, :mnud rcpor Ung of CO2 
!nje:cs-cl for pernar:ent stGr~ge (t,sLui 
rnon;tc-ring, n~porthg ard ve"f fkatfnn 
or \<1RV)_ f-3auges at the weli {caded 
tlc:wmet€rs} rneaswe the amount cf CO2 

being rnj,::::cted. Calculations translate 
lhc g0ugQ d2tJ :n metric tons of CC.\, fur 
reporthg, 

'-'?i""·:·~~f:~"-"~·. ,· . 

;\::/1{l1t,t.i'. : 

-MinnkDt- .Power 
~COOPERATIVE. 

, .. -,~~~.., •. ~ ~=.f'·c,~~,: 4~ ... ·•. 
~,!Urmkota Power Cooper;).t}Ve • 
530'1 32nd Ave S 
Grnnd Ft)rks; N.D, 58201·-3312 
701]95.4000 
www..minnkota+ccom 

Vvhat happens to the CO2 when it is 
injected into the storage· zone? 
CO2 t; fn}ected as a 
dense fold that sioviy 
spreads out fn;:rr= 
tht tnJ0cuon po:nt 
(9i~e figtH"e.). 5lnu"! the 

space betwEen the· 
rock gr;:tns is ;:i!rcf:dy 
fi :led V<'ith wa:er, 
the irJe,:ted CO2 
enccunters. resistance 
to flovr 00ce trjec.t!On 
stops, outward f!,JW 

-of CO2 slovvs as 

Imaging rnjectfon CO2 

C<h Storage Zant, C(,½ i.t injected at two 
point$, sh<r4'fJ frt. rd, itffoats up and f's p,J~hrd, 
<W't(,,Y .frtJm the inju:Jion _poi'ni7 fA'.Wmir;g frsJ 
t .. i:mc~ntrafud as it s_prwds .. 1.-itvende:r show~ ttw 

01'<ttr b(.nmdary of iht COz. 

the pn?s~:..,re frcrn the inJectb::m di$;:.[pat1?s .. Sven:La!!f the 
Cl'½ uxnbhes wth €'.E.m,ens or<.,-vat€r and forms solids thzt 
become part of the rnck SrN,2rr-:d deep subsurface mnn:toring 
reckdques wm track the C0:1 ro ch~:~,-rr,:ne vvhere it goes, A 

n~a, by rnorJorlng vved 'NiL lB.st fer signs cf approa:::h:ng CO2 .. 

Injection Well 
1-mll(:grld 

0 l$-<::ti-,,tn<;1el! 

~ C~poo: l:>o~!@ry 

- :hf.f1n1t:-.+-J?.(1'.~mm:,, 
rrom CC:r p.c~ b◊W'!l..1aryl 

c::::J co~ Jj'\jOC\'.ler1 pres~ut~ 
froot 

- - Aulaw~morurnreti 

Simp!tfied St~rface terms 
(modified.fr<m:. VM,R) 
Ngardf11g 'f<.i"'D permit 
,"i?.fj'/J.frt.mt~ts (Cmttun:s 
arid o~h,t,rs~ WW) 

DU RING THE CO2 INJECTION PHASE: 

AFTER THE CO2 INJECTION PHASE HAS ENDED: 

DEEP UNDERGROUND 
MONITORJNG 
MNli'lOrt(! f.t'Slre that~ 0\ 
rem., illHf.:Wff:iy ~torw :fl th~ 
!<t'Offi!J~ lt:lt 

AT/NEAR SURFACE 
.. , MONtlORING 
'1 ModtoH:fl¥inmme~! 

(Ondith~~ to ~Wa'P. M 

rli'ffts f:'.tm (CU:S 
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BEFORE THE INDUSTRJAL COMMISSION 

OF THE STATE OF NORTH DAKOTA 

IN THE W.cTTER OF A HEARI.NG CALLED ON 
A MOTION OF THE COMMISSION TO 
CONSIDER THE APPLICATION OF MINNKOTA 
POWER COOPERATIVE, INC. TO CONSIDER 
THE AMALGAlv.tATION OF THE STORAGE 
RESERVOIR PORE SPACE, IN WHICH THE 
COivIMISSION MAY REQUIRE THAT THE 
PORE SPACE OWNED BY NONCONSENTING 
OWNERS BE INCLUDED IN THE GEOLOGIC 
STORAGE FACILITY AND SUBJECT TO 
GEOLOGIC STORAGE, AS REQUIRED TO 
OPERA TE THE MINNKOTA POWER 
COOPERATNE, INC. STORAGE FACILITY 
LOCATED TN SECTIONS 35 AND 36, T.142N., 
R.84W., SECTIONS 19, 20, 21, 22, 26, 27, 28, 29, 
30, 31, 32, 33, 34 AND 35, T.142N., R.83W., 
SECTIONS 1, 2, 12 AND 13, T.141N., R.84W., 
SECTIONS 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 14, 15, 
16, 17, 18, 19, 20 AND 21, T.141N., R.83W,; 
OLIVER COUNTY, ND IN Tf-IB DEADWOOD 
FORJvIATION, PURSUANT TO NDCC SECTION 
38-22-10. 

ORDER OF THE COMMISSION 

THE COMMISSION FINDS: 

CASE NO. 29033 
ORDERNO. 31587 

(I) This cause came on for hearing at 9:00 a.m. on the 2nd day of November, 2021. 

(2) Case No. 29033 is an application by Minnkota Power Cooperative, Inc. (Minnkota) for 
an order of the Commission determining the amalgamation of storage reservoir pore space, 
pursuant to a Geologic Storage Agreernent for use of pore space falling within portions of 
Sections 35 and 36, Township 142 North, Range 84 West, Sections 19, 20, 21, 22, 26, 27; 28, 29, 
30, 31, 32, 33, 34, and 35, Township 142 North, Range 83 West, Sections 1, 2, 12, and 13, 
Township 141 North, Range 84 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 14, 15, 16, 17, 
18, 19, 20, and 21, Township 141 North, Range 83 West, Oliver County, North Dakota in the 
Deadwood Formation, has been signed, ratified, or approved by owners of interest owning at 
least sixty percent of the pore space interest within said lands, pursuant to North Dakota Century 
Code (NDCC) 38-22-10. 

(3) Case Nos. 29029, 29030, 29031, 29032, 29033, and 29034 were combined for the 
purposes of hearing. 
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29033 
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(4) Case No. 29029, also on today's docket, is an application by Minnkota for an order 
authorizing geologic storage of carbon dioxide from the Milton R. Young Station in the 
amalgamated pore space of the Broom Creek Formation in portions of Sections 35 and 36, 
Township 142 North, Range 84 West, Sections 19, 20, 21, 22, 26, 27, 28, 29, 30, 31, 32, 33, 34, 
and 35, Township 142 North, Range 83 West, Sections I, 2, 12, and 13, Township 141 North, 
Range 84 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 14, 15, 16, 17, 18, 19, 20, and 21, 
Township 141 North, Range 83 West, Oliver County, North Dakota, pursuant to North Dakota 
Administrative Code (NDAC) Chapter 43-05-01. 

(5) Case No. 29030, also on today's docket, is an application filed with the Commission 
by Minnkota for an order of the Commission determining the amalgamation of storage reservoir 
pore space, pursuant to a Geologic Storage Agreement for use of pore space falling within 
portions of Sections 35 and 36, Township 142 North, Range 84 Wes~ Sections 19, 20, 21, 22, 
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township 142 North, Range 83 West, Sections 1, 2, 
12, and 13, Township 141 North, Range 84 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 14, 
15, 16, 17, 18, 19, 20, and 21, Township 141 Nort~ Range 83 West, Oliver County, North 
Dakota in the Broom Creek Formation, has been signed, ratified, or approved by owners of 
interest owning at least sixty percent of the pore space interest within said lands pursuant to 
NDCC 38-22-10. 

(6) Case No. 29031, also on today's docket, is a motion of the Commission to determine 
the amount of financial responsibility for the geologic storage of carbon dioxide from the Milton 
R. Young Station located in portions of Sections 35 and 36, Township 142 North, Range 84 
West, Sections 19, 20, 21, 22, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township 142 North, 
Range 83 West, Sections 1, 2, 12, and 13, Township 141 North, Range 84 West, Sections l, 2, 3, 
4, 5, 6, 7, 8, 9, 10, 11, 12, 14, 15, 16, 17, 18, 19, 20, and 21, Township 141 North, Range 83 
West, Oliver County, North Dakota in the Broom Creek Formation, pursuant to NDAC Section 
43-05-01-09 .1. 

(7) Case No. 29032, also on today's docket, is an application by Minnkota for an order 
authorizing geologic storage of carbon dioxide from the Milton R. Young Station in the 
amalgamated pore space of the Deadwood Formation in portions of Sections 35 and 36, 
Township 142 North, Range 84 West, Sections 19, 20, 21, 22, 26, 27, 28, 29, 30, 31, 32, 33, 34, 
and 35, Township 142 North, Range 83 West, Sections l, 2, 12, and 13, Township 141 North, 
Range 84 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,. 11, 12, 14, 15, 16, 17, 18, 19, 20, and 21, 
Township 141 North, Range 83 West, Oliver County, North Dakot~ pursuant to NDAC Chapter 
43-05-01. 

(8) Case No. 29034, also on today's docket, is a motion of the Commission to determine 
the amount of financial responsibility for the geologic storage of carbon dioxide from the Milton 
R. Young Station located in portions of Sections 35 and 36, Township 142• North, Range 84 
West, Sections 19, 20, 21, 22, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35 1 Township 142 North, 
Range 83 West, Sections 1, 2, 12, and 13, Township 141 North, Range 84 West, Sections 1, 2,. 3, 
4, 5, 6, 7, 8, 9, 10, 11, 12, 14, 15, 16, 17, 18, 19, 20, and 21, Township 141 North, Range 83 
West, Oliver County, North Dakota in the Deadwood Formation, pursuant to NDAC Section 
43-05-01-09 .1. 

(2) 
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(9) The record in these matters was left open to receive additional information from 
Minnkota. Such information was received on November 16, December 8 and December I 0, 
2021, and the record was closed. 

(10) Pursuant to NDCC Section 38-22 .. 06 and NDAC Section 43--QS .. Ql--08: The notice of 
filing of the application and petition and the time and place of hearing thereof was given, and that 
at least 45 days prior to the hearing, Minnkota, as the applicant, did give notice of the time and 
place of said hearing and the Commission has accepted the notice as adequate, and that the 
applicant did, at least 45 days prior to the hearing, file with the Commission engineering, 
geological and other technical exhibits to be used and which were used at said hearing, and that the 
notice so given did specify that such material was filed with the Commission; that due public 
notice having been given, as required by law, the Commission has jurisdiction of this cause and the 
subject matter. 

( 11) The Commission gave at least a thirty-day public notice and comment period for the 
draft storage facility permit and issued all notices using methods required to all entities under 
NDCC Section 38-22-06 and NDAC Section 43-05-01-08. Publication was made September 29, 
2021, and the comment period for written comments ended at 5:00 PM CDT November 1, 2021. 
The hearing was open to the public to appear and provide comments. 

(12) Order No. 31586 entered in Case No. 29032 created the Mi.nnkota Center MRYS 
Deadwood Storage Facility # 1. 

(13) The plan for amalgamation proposed by Minnkota includes a Geologic Storage 
Agreement for the Deadwood Formation for certain lands in Oliver County, North Dakota. 

(14) The area proposed to he included within the amalgamation area of the storage facility 
is as follows: 

TO\VNSHIP 142 NORTH, RANGE 84 WEST 
THE S/2 SE/4 OF SECTION 35, AND THE S/2 OF SECTION 36, 

TO\VNSHIP 142 NORTH~ RANGE 83 WEST 
ALL OF SECTIONS 28, 291 31, 32, 33 AND 34, THE SE/4 SE/4 OF SECTION 19, THE 
SE/4 AND S/2 SW/4 OF SECTION 20, THE S/2 AND S/2 N/2 OF SECTION 21, THE 
SW/4 NW/4, W/2 SW/4, ANTI SE/4 SW/4 OF SECTION 22, THE SW/4 AND SW/4 SE/4 
OF SECTION 26, THE W/2, SE/4, AND W/2 NE/4 OF SECTION 27, THE E/2, E/2 SW/4, 
AND SE/4 NW/4 OF SECTION 30, AND THE W/2, NE/4, AND W/2 SE/4 OF SECTION 
35, 

TOWNSHIP 141 NORTH, RANGE 84 WEST 
ALL OF SECTIONS 1 .AND 12, THE E/2, E/2 SW/4, AND E/2 E/2 NW/4 OF SECTION 2, 
AND THE NE/4, E/2 NW/4, AND NE/4 SE/4 OF SECTION 13, 
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ALL OF SECTIONS 2, 3, 4, 5, 6, 7, 8, 9, 10, 16, 17 AND 18, THE W/2 SW/4 OF 
SECTION 1, THE W/2, NE/4, W/2 SE/4~ AND NE/4 SE/4 OF SECTION 11, THE W/2 
NW/4, NE/4 NW/4, AND NW/4 SW/4 OF SECTION 12, THE N/2 Nv\T/4, SE/4 NW/4, 
NW/4 NE/4, W/2 SW/4 NW/4, AND NE/4 SW/4 NW/4 OF SECTION 14, THE N/2 N/2, 
SE/4 NE/4, AND SW/4 NW/4 OF SECTION 15, THE N/2 N/2, SE/4 NW/4, AND SE/4 
NE/4 OF SECTION 19, THE N/2 OF SECTION 20, AND THE W/2, W/2 NE/4, AND 
NW/4 SE/4 OF SECTION 21. 

(15) Minnkota is proposing a one-phase formula for the calculation of tract participation, 
allocating 100% to surface acres. 

~'Surface acres" means the number of acres within each respective tract. 

(16) Pursuant to NDCC Section 47-31-03, title to pore space in all strata underlying surface 
lands and waters is vested in the owner of the overlying surface estate. 

No pore spac;;e has been leased out by pore space owners prior to this agreement. Minnkota did 
not find instances of pore space being severed from the surface estate that was allowed prior to 
April 9, 2009. 

( 17) A one-phase formula based on surface acres will fairly compensate owners farther 
away from the injection well that will eventually have pore space occupied by carbon dioxide. 
Minnkota testified to a lack of history matched data for carbon dioxide saturation rates in the 
Deadwood F orrnation for a pore volume allocation methodology that would fairly apportion use 
of pore space. Minnkota owns the pore space where the injection wells are to be located. 
Minnkota indicates that the majority of carbon dioxide stored will remain in close proximity to 
the well bores for an extensive period of time, making Minnkota the primary beneficiary of a 
pore volume formula. Computational modeling performed by Minnkota and the Commission 
supports Minnkota' s assessment. 

The Commission believes capillary trapping, relative permeability hysteresis,. and a lack of local 
area history matching data from injection of carbon dioxide into the saline Deadwood Formation 
reservoir provides reasonable doubt for the utility of a pore volume formula. The Commission 
believes the 100% weighting on surface acreage is acceptable and that the one-phase formula is 
protective of correlative rights and should not be modified. 

(18) Minnkota delineated the tracts to be utilized through computational modeling based on 
site characterization as required by NDAC Section 43-05-01-05.1. The data acquired during site 
characterization as well as the reservoir model and all inputs were provided to the Commission. 
The Comtnission evaluated the storage reservoir utilizing data acquired during site 
characterization and other publicly available data before performing computational simulation. 
The Commission concludes that Minnkota,s inclusion of pore space that will be affected by the 
project has been adequately delineated. 

Minnkota proposes amalgamating the same reservoir pore space for the Deadwood reservoir as 
proposed in Case No. 29030 for the Broom Creek reservoir. A total of 4 million metric tons per 
year for 15 years, followed by 3.5 million metric tons per year for the final 5 years are planned to 
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be injected into the Deadwood and Broom Creek reservoirs. Simulation inputs considered a 
maximum injection of 4 million metric tons per year for 15 years and 3.5 million metric tons for 
the final 5 years into the Broom Creek, and 1.17 million metric tons per year into the Deadwood 
for the life of the storage facility. Simulation outputs for the Deadwood utilize less pore space 
than the Broom Creek and fall within the same defined storage facility boundary. There is 
significant overlap in surface ownership if the Deadwood were to be fully utilized. There is the 
potential that the Deadwood will be utilized to a lesser extent than proposed or not at all~ making 
an alternate land proposal from the Broom Creek not feasible at this time. This finding is to be 
re-evaluated at the 5-year review. 

(19) The Geologic Storage Agreement contains fair, reasonable, and equitable provisions 
for: 

(a) The amalgamation of pore space interests for the storage of carbon dioxide within 
said pore spaces of the storage reservoir. 

(b) The division of interest or fonnula for the apportionment and allocation of carbon 
dioxide to be stored. 

(c) The measurement of quantity of carbon dioxide injected into the pore spaces 
underlying the delineated storage facility. 

( d) The enlargement or reduction of the delineation of pore space utilized for 
geologic storage of carbon dioxide which may be warranted by review pursuant to 
NDAC Section 43_,05-01-05.1(4). 

(e) The time when the Geologic Storage Agreement shall become effective. 

(f) The time when, conditions under) and the method by which the Geologic Storage 
Agreement shall be or may be terminated and its affairs wound up. 

(20) Such amalgamation of the storage reservoir's pore space and the Geologic Storage 
Agreement are in the public interest, and require procedures that promote, in a manner fair to all 
interested, cooperative management, thereby ensuring the maximum use of natural resources, 
and that said Geologic Storage Agreement, as contained therein, appears to conform and comply 
with the provisions and requirements ofNDCC Section 38 ... 22-08. 

(21) NDCC Section 38-22-10 provides that the Commission may require that the pore 
space owned by nonconsenting owners be included in a storage facility and subject to geological 
storage, if a storage operator does not obtain the consent of all persons who O\VTI the storage 
reservoir's pore space. 

(22) Pursuant to NDAC Section 43-05-01~08(2)(e), the required notice given by Minnkota 
included a statement that amalgamation of the storage reservoir's pore space is required to 
operate the storage facility, that the Commission may require that the pore space owned by 
nonconsenting owners be included in the storage facility and subject to geologic storage, and that 
the amalgamation of pore space will be considered at the hearing. 
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Case No. 29033' 
Order No. 31587 

(23) The approval of this application is in the public interest by promoting the policy stated 
in NDCC Section 38-22-01. 

IT IS THEREFORE ORDERED: 

(1) The amalgamation of pore space in the Minnkota Center NIRYS Deadwood Storage 
Facility #1 in Oliver County, North Dakota, is hereby approved. 

(2) The Geologic Storage Agreement for the Deadwood Formation is hereby incorporated in 
this order by reference, and shall apply to the same extent and with the same force and effect as if 
actually set forth herein; that said Geologic Storage Agreement for the amalgamated pore space 
therein is approved, all to the same extent and with the same force and effect as if set forth herein in 
its entirety; that if said Geologic Storage Agreement does not in all respects conform to and comply 
with the provisions and requirements under NDCC Chapter 3 8-22, the statute shall prevail. 

(3) The amalgamated pore space is hereby defined as the following described tracts of land 
in Oliver County, North Dakota: 

TO'NNSHIP 142 NORTH. RANGE 84 WEST 
THE S/2 SE/4 OF SECTION 35, AND THE S/2 OF SECTION 36, 

TO"WNSHIP 142 NORTH, RANGE 83 vVEST 
ALL OF SECTIONS 28, 29, 31, 32, 33 AND 34, THE SE/4 SE/4 OF SECTION 19, THE 
SE/4 AND S/2 SW/4 OF SECTION 20, THE S/2 AND S/2 N/2 OF SECTION 21, THE 
SW/4 NW/4, W/2 SW/4, AND SE/4 SW/4 OF SECTION 22, THE SW/4 AND SW/4 SE/4 
OF SECTION 26~ THE W/2, SE/4, AND W/2 NE/4 OF SECTION 27, THE E/2, E/2 SW/4, 
AND SE/4 NW/4 OF SECTION 30, AND THE W/2, NE/4, AND W/2 SE/4 OF SECTION 
35, 

TOWNSHIP 141 NORTH, RANGE 84 WEST 
ALL OF SECTIONS 1 AND 12, THE E/2, E/2 SW/4, AND E/2 E/2 NW/4 OF SECTION 2, 
AND THE NE/4, E/2 NW/4, AND NE/4 SE/4 OF SECTION 13, 

TOWNSHIP 141 NORTH. RANGE 83 WEST 
ALL OF SECTIONS 2, 3, 4, 5, 6, 7, 8, 9, 10, 16, 17 AND 18, THE W/2 SW/4 OF 
SECTION 1, THE W/2, NE/4, W/2 SE/4, AND NE/4 SE/4 OF SECTION 11, THE W/2 
NW/4, NE/4 NW/4, AND NW/4 SW/4 OF SECTION 12, THE N/2 NW/4, SE/4 NW/4, 
NW/4 NE/4, W/2 SW/4 NW/4, AND NE/4 SW/4 NW/4 OF SECTION 14, THE N/2 N/2, 
SE/4 NE/4, AND SW/4 NW/4 OF SECTION 15, THE N/2 N/2, SE/4 NW/4, AND SE/4 
1'-r:E/4 OF SECTION 19, THE N/2 OF SECTION 20, ANTI THE W/2, W/2 NE/4, AND 
NW/4 SE/4 OF SECTION 21. 

( 4) The storage reservoir containing the amalgamated pore space is hereby defined as the 
stratigraphic interval from below the top of the Icebox Formation, found at a depth of 9, 161 feet 
below the Kelly Bushing1 to above the base of the Deadwood B Member, found at a depth of 9,655 
feet below the Kelly Bushing, as identified by the Array Induction Gamma log run in the J-ROCl 
#1 well (File No. 37672), located in the SW/4 NW/4 of Section 4, Township 141 North, Range 83 
West, Oliver County, North Dakota. 
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Case No. 29033 
Order No. 31587 

(5) The injection of carbon dioxide into the amalgamated pore space by the operator for the 
purpose of storage of carbon dioxide is authorized through the proposed McCall # 1 well, to be 
located 1,978 feet from the north line and 257 feet from the west line of Section 4, Township 141 
North, Range 83 West,. Oliver County, North Dakota; provided, however, that prior to the 
commencement of such injection the operator shall obtain such permits as are required under 
NDAC Chapter 43-05-01. 

( 6) The termination of the amalgamation of lands hereinbefore described in paragraph (3) 
above shall be as prescribed in the Geologic Storage Agreement or at project completion as 
provided by NDCC Section 38-22,-17; and that notwithstanding any provisions to the contrary, in 
the event that the operator fails to commence or ceases storage operations, the Commission, upon its 
own motion, after notice and hearing, may consider rescinding this order, or any portion thereof, so 
that this order of amalgamation will terminate and cease to exist. 

(7) The effective date of the amalgamation of pore space in the lands hereinbefore described 
in paragraph (3) above shall be at 7:00 a.m. on the first day ofFebruary, 2021. 

(8) No well, other than those proposed in Order No. 31586, shall be hereafter drilled and 
completed in or injected into in the amalgamated pore space, as defined herein, without order of the 
Commission after due notice and hearing. 

(9) This order shall be reviewed when a review of Order No. 31586 is conducted. 

( ! 0) This order shall cover all of the amalgamated pore space, as defined herein, and 
continues in full force and effect until further order of the Commission. 

Dated this 21st day of January~ 2022. 

INDUSTRIAL COMMISSION 
STATE OF NORTH DAKOTA 

Isl Doug Burgum, Governor 

Isl Wayne Stenehjem, Attorney General 

Isl Doug Goehring, Agriculture Commissioner 
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EXHHUT D 

Surface Use And Pore Space Lease 
Attached to and made part of the Storage Agreement 

Tundra Deadwood 
Oliver Cauntyl North Dakota 

SURFACE USE AND PORE SPACE LEASE 

TIIlS SURF ACE USE AND PORE SP ACE LEASE {"Lease") is made, entered into, and effective 
as of the ___ day of _________ 2023 ("Effective Date") by and between 
_______ , whose address is __________ (whether one or more, "Lessor"), 
and Minnkota Power Cooperative, Inc., a Minnesota cooperative association, whose address is 
____________ (whether one or more, "Lessee"). Lessor and Lessee are sometimes 
referred to in this Lease individually as a "Party" and collectively as the "Parties." 

1. DEFINITIONS. The following terms shall have the following meanings in this Lease: 

"Carbon Dioxide" means carbon dioxide in gaseous, liquid, or supercritical fluid state together 
with incidental associated substances derived from the source materials, capture process and any 
substances added or used to enable or improve the injection process. 

"Commencement of Operations" means the date on which Carbon Dioxide is first injected 
into a Reservoir for commercial operations under this Lease, provided that the performance of test 
injections and related activities shall not be deemed Commencement of Operations. 

"Commission" means the North Dakota Industrial Commission. 

"Completion Notice" means a certificate of project completion issued to Lessee by the 
Commission pursuant to Chapter 38-22 of the North Dakota Century Code. 

"Environmental Attributes" means any and all credits, benefits, emissions reductions, offsets, 
and allowances, howsoever entitled, attributable to the Operations, including any avoided emissions 
and the reporting rights related to these avoided emissions, such as 26 U.S.C. §45Q Tax Credits. 

"Environmental Incentives" means any and all credits, rebates, subsidies, payments or other 
incentives that relate to the use of technology incorporated into the Operations, environmental 
benefits of Operations, or other similar programs available from any regulated entity or any 
Governmental Authority. 

"Facilities" means all facilities, structures, improvements, fixtures, equipment, and any other 
personal property at any time acquired or constructed by or for Lessee that are necessary or desirable 
in connection with any use of Reservoirs and their Formations or Operations~ including without 
limitation wells, pipelines, roads, utilities, metering or monitoring equipment, and buildings. 

"Financing Parties" means person or persons providing construction or permanent financing to 
Lessee in connection with construction, ownership, operation and maintenance of Facilities or 
Operations, including financial institutions, leasing companies, institutions, tax equity partners, joint 
venture partners and/ or private lenders. 

"Formation" means the geological formation of which any Reservoir is a part. 

"Hazardous Substance" means any chemical, waste or other substances, expressly excluding 
Carbon Dioxide and Non-Native Carbon Dioxide, (a) which now or hereafter become_s defined as or 
included in the definition of "'hazardous substances," "hazardous wastes," "hazardous materials," 
"extremely hazardous wastes," "restricted hazardous wastes," ~'toxic substances," "toxic pollutants/' 
"pollutions," "pollutants," "regulated substances," or words of similar import under any law pertaining 
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to environment, health, safety or welfare, (b) which is declared to be hazardous, toxic or polluting by 
any Governmental Authority, ( c) exposure to which now or hereafter prohibited, limited or regulated 
by any Governmental Authority, ( d) the storage, use, handling, disposal or release of which is restricted 
or regulated by any Governmental Authority, or (e) for which remediation or cleanup is required by 
any Governmental Authority. 

"Leased Premises" means the surface and subsurface of the land, excluding mineral rights, 
described in Exhibit A of this Lease. 

"Native Oil and Gas" means all oil, natural gas, and other hydrocarbons present in and under 
the Leased Premises and not injected by Lessor, Lessee or any third party. 

"Non-Native Carbon Dioxide" means Carbon Dioxide that is not naturally occurring in the 
Reservoir together with incidental associated substances, fluids, minerals, oil, and gas, excluding 
that which, independent of Operations, originates from an accumulation meeting the definition of a 
Pool. All Non-Native Carbon Dioxide will be considered personal property of the Lessee and its 
successor and assigns under this Agreement. 

"Operating Year" means the calendar year or portion of the calendar year following 
Commencement of Operations during which Operations occur. 

"Operations" means the transportation and injection of Carbon Dioxide into a Reservoir after 
Commencement of Operations, and any withdrawal of this Carbon Dioxide, as well as the withdrawal 
of Non-Native Carbon Dioxide, for sale or disposal in accordance with applicable law. 

"Option Money" means 20 percent of the Initial Term Payment (as such term is defined in that 
certain Option to Lease between Lessor and Lessee with respect to the Leased Premises). 

"Pool" means an underground Reservoir containing a common accumulation of Native Oil and 
Gas that is economically recoverable. A zone of a structure that is completely separated from any 
other zone in the same structure is a Pool. 

"Pore Space" means a cavity or void, whether natural or artificially created, in a Reservoir. 

"Related Person" means any member, partner, principal, officer, director, shareholder, 
predecessor-in-interest, successor-in-interest, employee, agent, heir, representative, contractor, 
lessee, sublessee, licensee, invitee, permittee of a Party, Financing Parties or any other person or 
entity that has obtained or in future obtains rights or interests from, under or through a Party 
( excluding the other Party itself). 

"Reservoir" means any subsurface stratum, sand, formation, aquifer, cavity or void, whether 
natural or artificially created, wholly or_partially within the Leased Premises, suitable for the storage 
or sequestration of carbon dioxide or other gaseous substances. 

"Storage Fee" means Lessor's proportionate share of [fifty and 01100th] cents ($0.[50]) per metric ton of 
Carbon Dioxide ("Storage Rate") as determined by the Lessee's last meter before injection as part of 
Operations. The Storage Rate was determined based on an agreed commercial value of the lease of the 
Leased Premises as of the Effective Date. If there is a subsequent change in the commercial value of the 
lease of the Leased Premises because of a change in Applicable Law resulting in a change in, or Lessee's 
qualification for, the $85 per metric ton IRC section 45Q tax credit (including for inflation adjustments or 
changes in Applicable Law), the Storage Rate shall be proportionately changed based on the rati·o of the 
Storage Rate on the Effective Date ($0.[50]) and $85. (effective as of the effective date of the change in the 
IRC section 45Q tax credit amount) The Storage Fee shall be: (i) calculated separately for each 
Amalgamated Unit as created and established by the Commission that includes any portion of the Leased 
Premises; (ii) limited to the Carbon Dioxide injected in said Amalgamated Unit in the immediately 
preceding Operating Year; and (iii) based on the Lessor's proportionate per net acre share of said unit. For 
avoidance of doubt, the Lessor shall receive a separate Storage Fee for each Amalgamated Unit created 
and established by the Commission that includes any portion of the Leased Premises on a net acre basis 
within the Lessor's interest being the numerator and the acres in the Amalgamated Unit being the 
denominator. 

"Tax Credits" means any and all (a) investment tax credits, (b) production tax credits, ( c) credits 
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under 26 U.S.C. §45Q credits, and (d) similar tax credits or grants under federal, state or local law 
relating to construction, ownership or Operations 

2. LEASE RIGHTS. In consideration of the compensation, covenants, agreements, and 
conditions set forth in this Lease, Lessor grants, demises, leases and lets to Lessee the exclusive right to 
use all Pore Space, Reservoirs and their Formations in the Leased Premises for any purpose not previously 
granted or reserved by an instrument of record related to the capture, injection, storage, sequestration, 
sale, withdrawal or disposal of Carbon Dioxide, Non-Native Carbon Dioxide and incidental 
associated substances, fluids, and minerals, provided that Lessee shall have no right to use potable 
water from within the Leased Premises in Operations; together with the following exclusive rights: 

(a) to use the Leased Premises for developing, constructing, installing, improving, 
maintaining, replacing, repowering, relocating, removing, abandoning in place, expanding, 
and operating Facilities; 

(b) to lay, maintain, replace, repair, and remove roads on the Leased Premises to allow 
Lessee, in its sole discretion, to exercise its rights under this Lease; and 

( c) to enter upon and use the Leased Premises for the purposes of conducting: 

(i) any investigations, studies, surveys, and tests, including without 
limitation drilling and installing test wells and monitoring wells, seismic 
testing, and other activities as Lessee deems necessary or desirable to 
determine the suitability of the Leased Premises for Operations, 

(ii) any inspections and monitoring of Reservoirs and Carbon Dioxide 
as Lessee or any governmental authority deems necessary or desirable during 
the term of this Lease, and 

(iii) any maintenance to the Facilities that Lessee or any governmental 
authority deems necessary or as required by applicable law. 

Lessor also hereby grants and conveys unto Lessee all other and further easements across, over, under 
and above the Leased Premises as reasonably necessary to provide access to and services reasonably 
required for Lessees performance under the Lease. The easements granted hereunder shall run with 
and burden the Leased Premises for the term of this Lease. Notwithstanding the surface easements 
granted herein~ Lessee shall provide notice to Lessor prior to accessing the surface of the Property, 
and if such activity requires permit then prior notice shall be in form and not be less than that required 
by law or rule. 

Lessee may exercise its rights under this Lease in conjunction with related operations on other 
properties near the Leased Premises. Lessee shall have no obligation, express or implied, to begin, 
prosecute or continue storage operations in, upon or under the Leased Premises, or to store and/or 
sell or use all or any portion of the gaseous substances stored thereon. The timing, nature, manner 
and extent of Lessee's operations, if any, under this Lease shall be at the sole discretion of Lessee. 
All obligations of Lessee are expressed herein, and there shall be no covenants implied under this 
Lease, it being agreed that all amounts paid hereunder constitute full and adequate consideration for 
this Lease. 

3. INITIAL TERM. This Lease shall commence on the Effective Date and shall continue for 
an initial term of twenty (20) years ("[nitial Term") unless sooner terminated in accordance with the 
terms of this Lease. Lessee may, but is not obligated to, extend the Initial Tenn for up to four 
successive five-year periods (each individually an "Extension Period") by paying Lessor $25.00 per 
net acre in the Leased Premises per five-year Extension Period (the "Renewal Payment") on or prior 
to the last day of the Initial Term or expiring five-year Extension Period, as applicable. The Initial 
Tenn together with any Extension Periods exercised by Lessee are referred to as the "Primary Tenn." 
Beginning in the 19th year of the Initial Tenn, and each successive Extension Period thereafter, the 
Renewal Payment in this Section 3 shall each be adjusted for inflation as follows: Renewal Payment 
= (existing Renewal Payment) x (the applicable Cumulative CPI Percentage increase, expressed as a 
percentage, since the last adjustment, if any) + ( existing Renewal Payment). For illustration only, the 
CPI in 2023 will be compared to the CPI in 2042 and the amount for the five year Extension Period 
commencing 2043 through 2048 shall be increased by the percentage difference determined as 
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follows: Cumulative CPI Percentage = (CPI for 2042 - CPI for 2023) / (CPI for 2023) x (100). 
Further, for the second Extension Period for years 2049 through 2054, the CPI in 2042 will be 
compared to the CPI in 2048 and the amount for years 2049 through 2054 will be increased by the 
percentage difference, determined as follows: Cumulative CPI percentage= (CPI for 2048 - CPI for 
2042) I (CPI for 2042) x (100), and so on. 

For purposes of this Section 3, CPI means Consumer Price Index published by the Bureau of Labor 
Statistics of the United States Department of Labor for Urban Wage Earners and Clerical Workers 
(CPI-W) for the Midwest Region, all items, not seasonally adjusted, reference base period of 1982-
84= 100. In the event the Consumer Price Index is converted to a different standard reference base 
or otherwise revised, the determination of Renewal Payment will be made with the use of such 
conversion factor, formula or table for converting the Consumer Price Index as may be published by 
the Bureau of Labor Statistics. If the Consumer Price Index ceases to be published and there is no 
successor thereto, such other index as Lessor and Lessee may agree upon will be substituted for the 
Consumer Price Index. 

4. OPERATIONAL TERM. Upon Commencement of Operations at any time during the 
Primary Tenn, this Lease shall continue for so long as any portion of the Leased Premises or Lessee's 
Facilities are subject to a permit issued by the Commission or under the ownership or control of the 
State of North Dakota ("Operational Term"); provided, however, that all of Lessee's obligations 
under this Lease shall terminate upon issuance of a Completion Notice, except for payment of the 
Final Royalty Payment (as applicable), and Final Occupancy Fee (as applicable). If Commencement 
of Operations does not occur during the Primary Term, this Lease shall terminate, and Lessee shall 
execute a document evidencing termination of this Lease in recordable form and shall record it in the 
official records of the county in which the Leased Premises is located. 

5. COMPENSATION. 

(a) Initial Term Payment. Lessee shall pay to Lessor the greater of $50.00 per net acre in the 
Leased Premises ("Initial Term Payment") or a one-time flat $500.00 payment, the receipt and 
sufficiency of which are hereby acknowledged. 

(b) Royalty. During the Operational Term, Lessee shall annually on or before May 31 st pay to 
Lessor a royalty for the portions of the Leased Premises in an Amalgamated Unit, equal to the 
greater of a flat $100.00 payment or the Storage Fee(s) for the immediately preceding Operating 
Year. During the Operational Term. in addition to the forgoing royalty payment, Lessee shall 
annually on or before May 31 st pay to the Lessor a $5.00 per acre payment for portions of the 
Leased Premises not in an Amalgamated Unit. For the Operating Year in which Lessee provides 
Lessor with a Completion Notice, Lessee shall pay a pro rata share of the Storage Fee(s) ("Final 
Royalty Payment"), as applicable, and said payment shall be made within sixty days after the date 
the Completion Notice was issued. 

( c) Occupancy Fee. Within sixty days of the anniversary of the Effective Date after which any 
Facilities are installed or use4, Lessee shall pay Lessor, as applicable, a one-time fee of (i) 
$3,000.00 per net surface acre of the Leased Premises occupied by Facilities (excluding 
pipelines), and (ii) $1.50 for each linear foot of pipeline in place on the Leased Premises. For the 
year in which Lessee provides Lessor with a Completion Notice, Lessee shall pay any fees owed 
pursuant to this provision ("Final Occupancy Fee") within sixty days after the date the 
Completion Notice was issued. 

Lessor and Lessee agree that the Lease shall continue as specified herein even in the absence of 
Operations and the payment of royalties. 

6. AMALGAMATION. (a) Lessee, in its sole discretion, shall have the right and power, at any time 
(including both before and after Commencement of Operations), to pool, unitize, or amalgam.ate any 
Reservoir or portion of a Reservoir with any other lands or interests into which that Reservoir extends and 
document such unit in accordance with applicable law or agency order ("Amalgamated Unit" or 
"Amalgamated Units"). Amalgamated Units shall be of such shape and dimensions as Lessee may elect 
and as are approved by the Commission. Amalgamated Units may include, but are not required to include, 
land upon which injection or extraction wells have been completed or upon which the injection and/or 
withdrawal of Carbon Dioxide and Non-Native Carbon Dioxide has commenced prior to the effective date 
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·of amalgamation. In exercising its amalgamation rights under this Lease and if required by law, Lessee 
shall record or cause to be recorded a copy of the Commission's amalgamation order or other notice 
thereof in the county in which the Amalgamated Unit. Amalgamating in one or more instances shall, if 
approved by the Commission, not exhaust the rights of Lessee to amalgamate Reservoirs or portions of 
Reservoirs into other Amalgamated Units, and Lessee shall have the recurring right to revise any 
Amalgamated Unit formed under this Lease by expansion or contraction or both. Lessee may dissolve any 
Amalgamated Unit at any time and document such dissolution by recording an instrument in accordance 
with applicable law or agency order. Lessee shall have the right to negotiate, on behalf of and as agent for 
Lessor, any unit agreements and operating agreements with respect to the operation of any Amalgamated 
Units formed under this Lease. 
(b) The injection and/or withdrawal of Carbon Dioxide and Non-Native Carbon Dioxide into a Reservoir 
from any property within a Amalgamated Unit that includes the Leased Premises shall be treated as if 
Operations were occurring on the Leased Premises, except that the royalty payable to Lessor under Section 
S(b) of this Lease shall be Lessor's per net acre proportionate share of the total Storage Fee for the 
preceding Operating year's injection of Carbon Dioxide into the Amalgamated Unit. 

7. ENVIRONMENTAL INCENTIVES. Unless otherwise specified, Lessee is the owner of all 
Environmental Attributes and Environmental Incentives and is entitled to the benefit of all Tax Credits or 
any other attributes of ownership of the Facilities and Operations. Lessor shall cooperate with Lessee in 
obtaining, securing and transferring all Environmental Attributes and Environmental Incentives and the 
benefit of all Tax Credits. Lessor shall not be obligated to incur any out-of-pocket costs or expenses in 
connection with such actions unless reimbursed by Lessee. If any Environmental Incentives are paid 
directly to Lessor, Lessor shall immediately pay such amounts over to Lessee. 

8. SURRENDER OF LEASED PREMISES. Lessee shall have the unilateral right at any time and 
from time to time to execute and deliver to Lessor a '\-VIltten notice of surrender and/or release covering all 
or any part of the Leased Premises for which the subsurface pore space is not being utilized for storage as 
set forth herein, and upon delivery of such surrender and/or release to Lessor this Lease shall terminate as 
to such lands, and Lessee shall be released from all further obligations and duties as to the lands so 
surrendered and/or released, including, without limitation, any obligation to make payments provided for 
herein, except obligations accrued as of the date of the surrender and/or release. 

9. FACIJLITIES. 

(a) Lessee shall in good faith consult with Lessor regarding the location of any Facilities to 
be constructed on the Leased Premises. The location of the Facilities shall be within the 
sole discretion of Lessee with consent of the Lessor, not to be unreasonably withheld. The 
withholding of such consent by the Lessor regarding the location of the Facilities shall be 
deemed "unreasonable" if the proposed location of the Facility is located more than 500 
feet from any currently occupied dwelling or currently used building existing on the 
Leased Premises as of the Effective Date. Lessee may erect fences around all or part of 
any above-ground Facilities (excluding roads) to separate Facilities from adjacent Lessor­
controlled lands, and shall do so if Lessor so requests. Lessee shall maintain and repair at 
its expense any roads it constructs on the Leased Premises in reasonably safe and usable 
condition. 

(b) Lessor and Lessee agree that all Facilities and property of whatever kind and nature 
constructe~ placed or affixed on the rights-of-way, easements, patented or leased lands 
as part of Lessee's Operations, as against all parties and persons whomsoever (including 
without liinitation any party acquiring interest in the rights-of-way, easements, patented 
or leased lands or any interest in or lien, claim or encumbrance against any of such 
Facilities), shall be deemed to be and remain the property of the Lessee, and shall not be 
considered to be fixtures or a part of the Leased Premises. Lessor waives, to the fullest 
extent permitted by applicable law, any and all rights it may have under the laws of the 
State of North Dakota, arising under this Lease, by statute or otherwise to any lien upon, 
or any right to distress or attachment upon, or any other interest in, any item constituting 
the Facilities or any other equipment or improvements constructed or acquired by or for 
Lessee and located on the leased Premises or within any easement area. Each Lessor and 
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Lessee agree that the Lessee (or the designated assignee of Lessee or Financing Parties) 
is the tax owner of any such Facilities, structures, improvements, equipment and property 
of whatever kind and nature and all tax filings and reports will be filed in a manner 
consistent with this Lease. Facilities shall at all times retain the legal status of personal 
property as defined under Article 9 of the Uniform Commercial Code. If there is any 
mortgage or fixture filing against the Premises which could reasonably be construed as 
prospectively attaching to the Facilities as a fixture of the Premises, Lessor shall provide 
a disclaimer or release from such lienholder. Lessor, as fee owner, consents to the filing 
of a disclaimer of the Facilities as a fixture of the Premises in the Oliver County 
Recorder's Office, or where real estate records of Oliver County are customarily filed. 

10. SURFACE DAMAGE COMPENSATION ACT. The compensation contemplated and paid to 
Lessor hereunder is compensation for, among other things, damages sustained by Lessor for the lost use 
of and access to Lessor's land, pore space (to the extent required under North Dakota law), and any other 
damages which are contemplated under Ch. 38-11.1 of the North Dakota Century Code (to the extent 
applicable). 

11. MINERALS, OIL AND GAS. This Lease is not intended to grant or convey, nor does it grant or 
convey, any right to or obligation for Lessee to explore for or produce minerals, including Native Oil and 
Gas, that may exist on the Leased Premises. Lessee shall not engage in any activity or pennit its Related 
Persons to engage in any activity that unreasonably interferes with the Lessor's or third party's ( or parties') 
rights to the granted, leased, or reserved mineral interests. If Lessor owns hydrocarbon mineral interests 
in the Leased Premises and Lessee should inadvertently discover a Pool in conjunction with its efforts to 
explore for and develop a Resenroir for Operations, Lessee shall inform Lessor within 60 days of 
discovery. If Lessee determines that it will not use in conjunction with Operations a well that has 
encountered a Pool within the Leased Premises, Lessor shall have the option but not the obligation to buy 
such well at cost, provided Lessor has the ability and asswnes all permits and risks and liabilities which 
are associated with the ownership and operation of an oil, gas or mineral well. 

12. FORCE MAJEURE. Should Lessee be prevented from complying with any express or implied 
covenant of this Lease, from utilizing the Leased Premises for underground storage prnposes by reason of 
scarcity of or an inability to obtain or to use equipment or material failure or breakdown of equipment, or 
by operation of force maj eure (including, but not limited to, riot, insmTection, war ( declared or not), 
mobilization, explosion, labor dispute, fire, flood, earthquake, storm, lightning, tslm.ami, backwater 
caused by flood, vandalism, act of the public enemy, terrorism, epidemic, pandemic (including COVID-
19), civil disturbances, strike, labor disturbances, work slowdown or stoppage, blockades, sabotage, labor 
or material shortage, national emergency, and the amendment, adoption or repeal of or other change in, 
or the interpretation or application of, any applicable laws, orders, rules or regulations of governmental 
authority), then while so prevented, Lessee's obligation to comply with such covenant shall be suspended 
and this Lease shall be extended while and so long as Lessee is prevented by any such cause from utilizing 
the property for lm.derground storage purposes and the time while Lessee is so prevented shall not be 
counted against Lessee, anything in this Lease to the contrary notwithstandjng. 

13. DEFAULT/TERMINATION. Lessor may not terminate the Lease for any reason whatsoever 
unless a Default Event has occurred and is continuing consistent with the terms of this Section 13. Any 
Party that fails to perform its responsibilities as listed below shall be deemed to be the "Defaulting Party," 
the other Party shall be deemed to be the "Non-Defaulting Party," and each event of default shall be a 
"Default Event." A Default Event is: (a) failure of a Party to pay any amount due and payable under this 
Lease, other than an amount that is subject to a good faith dispute, within thirty (30) days following receipt 
of written notice from Non-Defaulting Party of such failure to pay; or (b) a material violation or default 
of any terms of this Lease by a Party, provided the Non-Defaulting Party provides written notice of 
violation or default and Defaulting Party fails to substantially cure the violation or default within sixty 
(60) days after receipt of said notice to cure such violations or defaults. Parties acknowledge that in 
connection with any construction or long-term financing or other credit support provided to Lessee or its 
affiliates by Financing Parties, that such Financing Parties may act to cure a continuing Default Event and 
Lessor agrees to accept performance from any such Financing Parties so long as such Financing Parties 
perform in accordance with the terms of this Lease. If Lessee, its affiliates or Financing Parties, fail to 
substantially cure such Default Event within the applicable cure period, Lessor may tenninate the Lease. 
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Lessee may terminate the lease with thirty (30) days written notice to Lessor. Upon tennination of this 
Lease, Lessee shall have one hundred eighty (180) days to remove, plug, and/or abandon in place all 
Facilities of Lessee located on the Leased Premises in accordance with applicable permit requirements or 
other applicable statutes, rules or regulations. 

14. ASSIGNMENT. (a) Lessor shall not sell, transfer, assign or encumber the Facilities or any 
part of Operations, Lessee's title or Lessee's rights under this Lease. (b) Lessee has the right to sell~ 
assign, mortgage, pledge, transfer, use as collateral, or otheiwise collaterally assign or convey all or 
any of its rights under this Lease, including, without limitation, an assignment by Lessee to Financing 
Parties. ( c) In the event Lessee assigns its rights under this Lease, Lessee shall be relieved of all 
obligations with respect to the assigned portion arising after the date of assignment so long as notice 
of such assignment is provided to Lessor, and provided that Lessee shall not be relieved from any 
obligation in respect of any payment or other obligations that have not been satisfied or performed 
prior to such date of assignment. ( d) This Lease shall be binding on and inure to the benefit of the 
successors andl assignees. The assigning Party shall provide written notice of any assignment within 
sixty ( 60) days after such assignment has become effective; provided, however, that an assigning 
Party's failure to deliver written notice of assignment within such 60-day period shall not be deemed 
a breach ofthis Lease unless such failure is willful and intentional. Further, no change or division in 
Lessor's ownership of or interest in the Leased Premises or royalties shall enlarge the obligations or 
diminish the rights of Lessee or be binding on Lessee until after Lessee has been furnished with a 
written assignment or a true copy of the assignment with evidence that same has been recorded with 
the Oliver County Recorder's Office. 

15. FINANCING. (a) Lessor aclmowledges that Lessee may obtain tax equity, construction, long­
term financing and other credit support from one or more Financing Parties and that Lessee intends to 
enter into various agreements and execute various documents relating to such financing, which documents 
may, among other things, assign this Lease and any related easements to a Financing Party, grant a 
sublease in the Leased Premises and a lease of the Facilities from such Financing Party to Lessee, grant 
the Financing Parties a sublease or other real property interest in Lessee's interests in and to the Leased 
Premises, grant a first priority security interest in Lessee's interest in the Facilities and/or this Lease and 
Lessee's other interests in and to the Leased Premises, including, but not limited to, any easements, rights 
of way or similar interests ( such documents, "Financing Documents"). Lessor aclrnowledges notice of 
the foregoing and consents to the foregoing actions and Financing Documents described above. 

(b) Lessor agrees, to execute, and agrees to cause any and all of Lessor's lenders to execute, such 
commercially reasonable subordination agreements, non-disturbance agreements, forbearance 
agreements, consents, estoppels, modifications of this Lease and other acknowledgements of the foregoing 
as Lessee or the Financing Parties may reasonably request (collectively, "Lessor Financing Consent 
Instruments"). Lessor acknowledges and agrees that (i) Lessee's ability to obtain financing for the 
construction and operation of the Facilities is dependent upon the prompt cooperation of Lessor and its 
lenders as contemplated by this Section 15; (ii) if Lessee is unable to close on the financing for the 
Facilities, the construction of the Facilities and the Commencement of Operations will not likely occur; 
and (iii) it is in the best interest of both Lessee and Lessor for Lessee to obtain financing from the Financing 
Parties as contemplated by this Section 15. Therefore, Lessor agrees to act promptly, reasonably and in 
good faith in connection with any request for approval and execution of all Lessor Financing Consent 
Instruments. The Lessor shall also reasonably cooperate with the Lessee or the Financing Party in the 
making of any filings required by such requesting party for regulatory compliance or in accordance with 
applicable laws and in the operation and maintenance of the Facilities, all solely at the expense of the 
Lessee. 

( c) As a precondition to exercising any rights or remedies as a result of any default or alleged default 
by Lessee under this Lease, Lessor shall deliver a duplicate copy of the applicable notice of default to each 
Financing Parties concurrently with delivery of such notice to Lessee, specifying in detail the alleged 
default and the required remedy, provided Lessor was given notice of such Financing Parties and if no 
such notice of default is required to be delivered to Lessee under this Lease, Lessor may not terminate this 
Lease unless Lessor has delivered a notice of default to each Financing Party specifying in detail the 
alleged default or breach and permitting each Financing Party the opportunity to cure as provided in this 
Section 15(c). Each Financing Party shall have the same period after receipt of a notice of default to 
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remedy default, or cause the same to be remedied, as is given to Lessee after Lessee's receipt of a notice 
of default under this Lease, plus, in each instance, the following additional time periods: (i) ten (10) 
Business Days in the event of any monetary default; and (ii) sixty (60) days in the event of any non­
monetazy default; provided, however, that (A) such sixty (60)-day period shall be extended for an 
additional sixty 60 days to enable such Financing Party to complete such cure, including the time required 
for such Financing Party to obtain possession of the Facilities (including possession by a receiver), institute 
foreclosure proceedings or otherwise perfect its right to effect such cure and (B) such Financing Party 
shall not be required to cure those defaults which are not reasonably susceptible of being cured or 
performed. Lessor shall accept such performance by or at the instance of a Financing Party as if the 
performance had been made by Lessee. 

( d) If any Lessee Default Event cannot be cured without obtaining possession of all or part of the 
Facilities and/or the leasehold interest created by the Lease (the "Leasehold Estate"), then any such Lessee 
Default Event shall nonetheless be deemed remedied if: (i) within sixty (60) days after receiving the notice 
of default, a Financing Party acquires possession thereof, or commences appropriate judicial or non­
judicial proceedings to obtain the same; (ii) such Financing Party is prosecuting any such proceedings to 
completion with commercially reasonable diligence; and (iii) after gaining possession thereof, such 
Financing Party performs all other obligations as and when the same are due in accordance with the terms 
of the Lease. If a Financing Party is prohibited by any process or injunction issued by any court or by 
reason of any action of any court having jurisdiction over any bankruptcy or :insolvency proceeding 
involving Lessee from commencing or prosecuting the proceedings described above, then the sixty (60)­
day period specified above for commencing such proceedings shall be extended for the period of such 
prohibition. 

( e) Financing Parties shall have no obligation or liability to the Lessor for performance of the 
Lessee's obligations under the Lease prior to the time the Financing Party acquires title to the Leasehold 
Estate. A Financing Party shall be required to perform the obligations of the Lessee under this Lease only 
for and during the period the Financing Party directly holds such Leasehold Estate. Any assignment 
pursuant to this Section 15 shall release the assignor from obligations accruing under this Lease after the 
date the liability is assumed by the assignee. 

(f) Each Financing Party shall have the absolute right to do one, some or all of the following things: 
(i) assign the rights, mortgage or pledge held by Financing Party (the ~'Financing Party's Lien"); (ii) 
enforce the Financing Party's Lien; (iii) acquire title (whether by foreclosure, assignment in lieu of 
foreclosure or other means) to the Leasehold Estate; (iv) take possession of and operate the Facilities or 
any portion thereof and perform any obligations to be performed by Lessee under the Lease, or cause a 
receiver to be appointed to do so; (v) assign or transfer the Leasehold Estate to a third party; or (vi) exercise 
any rights of Lessee under this Lease. Lessor's consent shall not be required for any of the foregoing; and, 
upon acquisition of the Leasehold Estate by a Financing Party or any other third party who acquires the 
same from or on behalf of the Financing Party or any purchaser who purchases at a foreclosure sale, Lessor 
shall recognize the Financing Party or such other party (as the case may be) as Lessee's proper successor, 
and this Lease shall remain in full force and effect. 

(g) If this Lease is terminated for any reason whatsoever, including a termination by Lessor on 
account of a Lessee Default Event, or if this Lease is rejected by a trustee of Lessee in a bankruptcy or 
reorganization proceeding or by Lessee as a debtor-in-possession (whether or not such rejection shall be 
deemed to terminate this Lease), if requested by Financing Party, Lessor shall execute a new lease (the 
"New Lease") for the Leased Premises with the Financing Parties (or their designee(s), if applicable) as 
Lessee, within thirty (30) days following the date of such request. The New Lease shall be on substantially 
the same terms and conditions as are in this Lease ( except for any requirements or conditions satisfied by 
Lessee prior to the tennination or rejection). Upon execution of the New Lease by Lessor, Financing 
Parties ( or their designee, if applicable) shall pay to Lessor any and all sums owing by Lessee under this 
Lease that are unpaid and that would, at the time of the execution of the New Lease, be due and payable 
under this Lease if this Lease had not been terminated or rejected. The provisions of this Section 15(g) 
shall survive any termination of this Lease prior to the expiration of the Term, and any rejection of this 
Lease in any banlauptcy or reorganization proceeding. 

(h) Lessor consents to each Financing Party's security interest, if any, in the Facilities and waives all 
right of levy for rent and all claims and demands of every kind against the Facilities, such waiver to 
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continue so long as any sum remains owing from Lessee to any Financing Parties. Lessor agrees that the 
Facilities shall not be subject to distraint or execution by, or to any claim of, Lessor. 

(i) Notwithstanding Lessor's obligations and consents under this Section 15 Lessor shall not be 
obligated to execute any mortgage or grant of security interest in Lessor's interest in and to the Leased 
Premises for the benefit of Lessee. 

16. INDEMNIFICATION; WAIVER. (a) Each Party shall indemnify, defend, and hold 
harmless the other Party and its Related Persons from and against any and all third-party suits, claims, 
or damages suffered or incurred by the indemnified Party and its Related Persons arising out of 
physical damage to property and physical injuries to any person, including death, caused by the 
indemnifying Party or its Related Persons except to the extent such claims arise out of the negligence 
or willful misconduct of the indemnified Party or its Related Persons. (b) Each Party shall indemnify, 
defend and hold harmless the other Party and its Related Persons from and against all suits, claims, 
or damages suffered or incurred by the indemnified Party and its Related Persons arising out of or 
relating to the existence at, on, above, below or near the Leased Pre.mises of any Hazardous 
Substance, except to the extent deposite~ spilled or otherwise caused by the indemnified Party or 
any of its contractors or agents, provided that Lessee shall not be obligated to indemnify Lessor with 
respect to any Hazardous Substance on the Leased Premises prior to the Effective Date. 

17. INSURANCE. Lessee shall, at its sole cost and expense, keep and maintain in force 
commercial general liability insurance including broad form property damage liability, personal 
injury liability, and contractual liability coverage, on an "occurrence" basis, with a combined single 
limit, which may be effected by primary and excess coverage, of not less than Five Million Dollars 
($5,000,000.00) during the primary term, except that such limit in the Primary Term shall be instead 
not less than One Million Dollars ($1,000,000.00) until such time as Lessee commences physical 
testing of any injection wells or other similar commercial activities, with such commercially 
reasonable deductibles as Lessee, in its discretion, may deem appropriate. Lessor shall be named as 
an additional insured in such policy but only to the extent of the liabilities specifically assumed by 
the Lessee under this Lease. The policy shall contain provisions by which the insurer waives any right 
of subrogation it may have against Lessor and shall be endorsed to provide that the insurer shall give 
Lessor thirty days written notice before any material modification or termination of coverage. Upon 
Lessor's request, Lessee shall promptly deliver certificates of such insurance to Lessor. 

18. MISCELLANEOUS. 

(a) Confidentiality. Lessor shall maintain in the strictest confidence, and shall require each of 
Lessor's Related Persons to hold and maintain in the strictest confidence, for the benefit of Lessee, all 
information pertaining to the compensation paid under this Lease, any information regarding Lessee and 
its business, operations on the Leased Premises or on any other lands, the capacity and suitability of the 
Reservoir, and any other information that is deemed proprietary or that Lessee requests or identifies to be 
held confidential, in each such case whether disclosed by Lessee or discovered by Lessor. 

(b) Liens. (i) Lessee shall protect the Leased Premises from liens of every character arising from its 
activities on the Leased Premises, provided that Lessee may, at any time and without the consent of 
Lessor, encumber, hypothecate, mortgage, pledge, or collaterally assign (including by mortgage, deed of 
trust or personal property secwi.ty instrument) all or any portion of Lessee's right, title or interest under 
this Lease (but not Lessor's right, title or interest in the Leased Premises), as security for the repayment 
of any indebtedness and/or the performance of any obligation. (ii) Lessor shall not directly or indirectly 
cause, create, incur, assume or allow to exist any mortgage, pledge, lien, charge, security interest, 
encumbrance or other claim of any nature on or with respect to the Facilities, Operations or any interest 
therein. Lessor shall immediately notify Lessee in writing of the existence of any such mortgage, pledge, 
lien, charge, security interest, encumbrance or other claim, shall promptly cause the same to be discharged 
and released of record without cost to Lessee, and shall indemnify the Lessee against all costs and 
expenses (including reasonable attorneys' fees) incurred in discharging and releasing any such mortgage, 
pledge, lien, charge, security interest, encumbrance or other claim. 

( c) Warranty of Title. Lessor represents and warrants to Lessee that Lessor is the owner in fee of 
the surface and subsurface pore space of the Leased Premises. Lessor hereby warrants and agrees to 

Page 9 of14 

NWLA SUPP-019 



defend title to the Leased Premises and Lessor hereby agrees that Lessee, at its option, shall have the right 
to discharge any tax, mortgage, or other lien upon the Leased Premises, and in the event Lessee does so, 
Lessee shall be subrogated to such lien with the right to enforce the same and apply annual rental 
payments or any other such payments due to Lessor toward satisfying the same. At any time on or after 
the Effective Date, Lessee may obtain for itself and/or any Financing Party, at Lessee's expense, a policy 
of title insurance in a form and with exceptions acceptable to Lessee and/or such Financing Party in its 
sole discretion (the "Title Policies"). Lessor agrees to cooperate fully and promptly with Lessee in its 
efforts to obtain the Title Policies, and Lessor shall take such actions as Lessee or any Financing Party 
may reasonably request in connection therewith. 

(d) Conduct of Operations. Each Party shall, at its expense, use best efforts to comply (and cause 
its Related Persons to comply) in all material respects with all laws applicable to its (or their) activities 
on the Leased Premises, provided that each Party shall have the right, in its sole discretion, to contest, by 
appropriate legal proceedings, the validity or applicability of any law, and the other Party shall cooperate 
in every reasonable way in such contest, at no out-of-pocket expense to the cooperating Party. During the 
Primary Term, Lessee, its agents, affiliates, servants, employees, nominees and licensees shall be entitled 
to: (i) apply for and obtain any necessary permits, approvals and other governmental authorizations 
( collectively called "Governmental Authorizations") required for the development, construction, 
operation and maintenance of the Project and Lessor agrees to co-operate, execute, obtain or join with 
Lessee in any applications or proceedings relating to the Governmental Authorizations upon Lessee's 
written request and at Lessee's direction, cost and expense; and (ii) apply for any approvals and permits 
and any zoning amendment of any area of the Leased Premises required in connection with the Project, 
and Lessor agrees to co-operate, execute, obtain or join with Lessee in any applications or proceedings 
relating to such approvals, permits and zoning amendments upon Lessee's written request and at Lessee's 
direction, cost and expense. 

(e) Title to Carbon Dioxide. As between Lessor and Lessee, all right, title, interest and ownership 
to all Carbon Dioxide injected into any Reservoir shall belong to Lessee, as measured by corresponding 
Storage Fee payment to Lessor. 

(f) Hazardous Substances. Lessee shall have no liability for any regulated hazardous substances 
located on the Leased Premises prior to the Effective Date or placed in, on or within the Leased Premises 
by Lessor or any of its Related Persons on or after the Effective Date, and nothing in this Lease shall be 
construed to impose upon Lessee any obligation for the removal of such regulated hazardous substances. 

(g) Interference. Lessee shall peaceably and quietly have, hold and enjoy the Leased Premises 
against any person claiming by, through or under the Lessor and without disturbance by the Lessor, unless 
Lessee is found in default of the terms of this Lease and such default is continuing. Lessor shall not 
unreasonably interfere with Lessee's access to or maintenance of the Facilities or associated use of Leased 
Premises under this Lease; endanger the safety of Lessor, Lessee, the general public, private or personal 
property, or the Facilities; or install or maintain or permit to be installed or maintained vegetation, 
u.ndergro\Vth, trees (including overhanging limbs and foliage and any trees standing which are 
substantially likely to fall), buildings, structures, installations, and any other obstructions which 
unreasonably interfere to Lessee access or use of the Facilities, Formations or Lessee's use of the Leased 
Premises under this Lease. Lessor shall not engage in any activity or permit its Related Persons to engage 
in any activity that might damage or undermine the physical integrity of any Formation or interfere with 
Lessee's use of the Leased Premises under this Lease, provided however that it is understood by Lessee 
that Lessor has no right to permit or to prohibit the exercise of any mineral rights not owned by Lessor at 
the time of entering into the Option to Lease between Lessor and Lessee with respect to the Leased 
Premises. Neither Lessee nor its agents will engage in any activity that damages existing oil, gas and 
other mineral exploration and development activities occurring on the Leased Premises without first 
obtaining permission from the relevant mineral rights holder. 

(h) Reservations. Lessor reserves the right to sell, lease, or otherwise dispose of any interest in the 
Leased Premises subject to the rights granted in this Lease and agrees that sales, leases, or other 
dispositions of any interest or estate in the Leased Premises shall be expressly made subject to the terms 
of this Lease and shall not unreasonably interfere with Lessee's rights under this Lease. 

(i) Taxes. Lessor shall pay for all real estate taxes and other assessments levied upon the Leased 

Page 10 of14 

NWLA SUPP-020 



Premises. Lessee shall pay any taxes, assessments, fines, fees, and other charges levied by any 
governmental authority against its Facilities on the Leased Premises. The Parties agree to cooperate fully 
to obtain any available tax refunds or abatements with respect to the Leased Premises. Lessee shall have 
the right to pay all taxes, assessments and other fees on behalf of Lessor and to deduct the amount so 'paid 
from other payments due to Lessor hereunder. 

G) Amendments. Lessee reserves the right to revise this Lease to remedy any mistakes, including 
correcting the names of the Parties, the legal description of the Leased Premises, or otherwise. In the event 
that any amendment alters the bonus and royalty payable under Section 5(a)-(b) of this Lease, the Lessee 
shall pay the Lessor the amount owed 1mder the Lease as amended. Any amendments must be in writing 
and signed by both parties. 

(k) Remedies. Notwithstanding anything to the contrary in this Lease, neither Party shall be liable to 
the other for any indirect, special, punitive, incidental or exemplary damages, whether foreseeable or not 
and whether arising out of or in connection with this Lease, by statute, in contract, tort, including 
negligence, strict liability or othervvise, and all such damages are expressly disclaimed .. This provision 
does not limit Lessee's obligation to indemnify Lessor for third-party suits, claims, or damages under 
Section 16 of this Lease. 

(1) Financial Responsibility. Lessee will comply with all applicable law regarding financial 
responsibility for Carbon Dioxide storage, and will post bonds or other financial guarantees as required 
by the government entities. 

(m) Attorneys' Fees. If any suit or action is filed or arbitration commenced by either Party against 
the other Party to enforce this Lease or otherwise with respect to the subject matter of this Lease, the 
prevailing party shall be entitled to recover reasonable costs and attorneys' fees incurred in investigation 
of related matters and in preparation for and prosecution of such suit, action, or arbitration as fixed by the 
arbitrator or court, and if any appeal or other form of review is taken from the decision of the arbitrator or 
any court, reasonable costs and attorneys' fees as fixed by the court. 

(n) Representations and Warranties. Lessor represents and warrants to Lessee the following as of 
the Effective Date and covenants that throughout the Tenn: (i) Lessor has the full right, power and 
authority to grant rights, interests and license as contained in this Lease. Such grant of the right, interests 
and license does not violate any law, ordinance, rule or other governmental restriction applicable to the 
Lessor or the Leased Premises and is not inconsistent with and will not result in a breach or default under 
any agreement by which the Lessor is bound or that affects the Leased Premises. (ii) Neither the execution 
and delivery of this Lease by Lessor nor the performance by Lessor of any of its obligations under this 
Lease conflicts with or will result in a breach or default under any agreement or obligation to which Lessor 
is a party or by which Lessor or the Leased Premises is bound. (iii) All information provided by Lessor to 
Lessee, as it pertains to the Leased Premises' physical condition, along with Lessor's rights, interests and 
use of the Leased Premises, is accurate in all material respects. (iv) Lessor has no actual or constructive 
notice or knowledge of Hazardous Substances at, on, above, below or near the Leased Premises. (v) Each 
of the undersigned represents and warrants that they have the authority to execute this Lease on behalf of 
the Party for which they are signing. 

(o) Severability. Should any provision of this Lease be held, in a final and unappealable decision by 
a court of competent jurisdiction, to be either invalid, void or unenforceable, the remaining provisions of 
this Lease shall remain in full force and effect, unimpaired by the holding. If the easements or other rights 
under this Lease are found to be in excess of the longest duration permitted by applicable law, the term of 
such easements or other rights shall instead expire on the latest date permitted by applicable law. 

(p) Memorandum of Lease. This Lease shall not be recorded in the real property records. Lessee 
shall cause a memorandum of this Lease to be recorded in the real property records of the county in which 
the Leased Premises is situated. A recorded copy of said memorandum shall be furnished to Lessor within 
thirty (30) days of recording. 

( q) Notices . .All notices required to be given under this Lease shall be in writing, and shall be deemed 
to have been given upon (a) personal delivery, (b) one (1) Business Day after being deposited with Fed.Ex 
or another reliable overnight courier service, with receipt acknowledgment requested, or ( c) upon receipt 
or refused delivery deposited in the United States mail, registered or certified mail, postage prepaid, return 
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receipt required, and addressed to the respective Party at the addresses set forth at the beginning of this 
Lease, or to such other address as either Party shall from time to time designate in writing to the other 
Party. 

(r) No Waiver. The failure of either Party to insist in any one or more instances upon strict 
performance of any of the provisions of this Lease or to take advantage of any of its rights hereunder shall 
not be construed as a waiver of any such provision or the relinquishment of any such rights, but the same 
shall continue and remain in full force and effect. 

(s) Estoppels. Either party hereto (the "Receiving Party"), without charge, at any time and from time 
to time, within ten (10) Business Days after receipt of a written request by the other party hereto (the 
"Requesting Party"), shall deliver a written statement, duly executed, certifymg to such Requesting Party, 
or any other person, firm or entity specified by such Requesting Party: (i) that this Lease is unmodified 
and in full force and effect, or if there has been any modification, that the same is in full force and effect 
as so modified and identifying the particulars of such modification; (ii) whether or not, to the knowledge 
of the Receiving Party, there are then existing any offsets or defenses in favor of such Receiving Party 
against enforcement of any of the terms, covenants and conditions of this Lease and, if so, specifying the 
particulars of same and also whether or not, to the knowledge of such Receiving Party, the Requesting 
Party has observed and performed all of the terms, covenants and conditions on its part to be observed 
and performed, and if not, specifying the particulars of same; and (iii) such other information as may be 
reasonably requested by the Requesting Party. Any written instrument given hereunder may be relied 
upon by the recipient. 

(t) Counterparts. This Lease may be executed in any number of counterparts, each of which, when 
executed and delivered, shall be an original, but all of which shall collectively constitute one and the same 
instrwnent. 

(u) Governing Law. This Lease shall be governed, interpreted, and enforced in accordance with the 
laws of the state of North Dakota. 

(v) Further Action. Each Party will execute and deliver all documents, provide all information, and 
take or forbear from all actions as may be necessary or appropriate to achieve the purposes of this Lease, 
including without limitation executing a memorandum of easement and all documents required to obtain 
any necessary government approvals. 

(w) Entire Agreement. This Lease, into which the attached Exhibit A is incorporated by reference, 
contains the entire agreement of the Parties. There are no other conditions, agreements, representations, 
warranties, or understandings, express or implied. 

[Remainder of page intentionally left blank. Signature page follows.] 
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Ii...f WITNESS OF THE ABOVE, Lessor and Lessee have caused this Lease to be executed and delivered 
by their duly authorized representatives as of the Effective Date. 

LESSOR: 

By: ____________ ~_ 
Print: ---------------

By: _____________ _ 
Print: ______________ _ 

LESSEE: 

MINNKOTA POWER COOPERATIVE, INC. 

By: _____________ _ 
Print: ______________ _ 
Its: ----------------
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Exhibit A 

LEGAL DESCRIPTION OF THE PROPERTY 

The Leased Premises consists of the lands located in Oliver County, North Dakota that are owned by the 
Lessor and generally described as follows: 

For purposes of calculating the royalty payable under Section 5(b) ofthis Lease, the Parties stipulate that the 
Leased Premises consists of ______ acres. 
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SURFACE USE AND PORE SPACE LEASE 

THIS SURF ACE USE AND PORE SP ACE LEASE ("Lease") is made, entered into, and effective 
as of the ___ day of -------~-' 2023 {"Effective Date'') by and Michael Dresser 
whose address 2435 Concho Loop, New Braunfels, TX 78130 (whether one or more, "Lessor"), and 
Minnkota Power Cooperative, Inc., a Minnesota cooperative association, whose address is 5301 32nd 

Ave S, Grand Forks, ND 58201 (whether one or more, "Lessee"). Lessor and Lessee are sometimes 
referred to in this Lease individually as a "Party" and collectively as the "Parties." 

L DEFINITIONS. The following terms shall have the following meanings in this Lease: 

"Carbon Dioxide" means carbon dioxide in gaseous, liquid, or supercritical fluid state together 
with incidental associated substances derived from the source materials, capture process and any 
substances added or used to enable or improve the injection process. 

"Commencement of Operations" means the date on which Carbon Dioxide is first injected 
into a Reservoir for commercial operations under this Lease, provided that the performance of test 
injections and related activities shall not be deemed Commencement of Operations. 

"Commission" means the North Dakota Industrial Commission. 

"Completion Notice" means a certificate of project completion issued to Lessee by the 
Commission pursuant to Chapter 38-22 of the North Dakota Century Code. 

"Environmental Attributes" means any and all credits, benefits, emissions reductions, offsets, 
and allowances, howsoever entitled, attributable to the Operations, including any avoided emissions 
and the reporting rights related to these avoided emissions, such as 26 U.S.C. §45Q Tax Credits. 

"Environmental Incentives" means any and all credits, rebates, subsidies, payments or other 
incentives that relate to the use of technology incorporated into the Operations, environmental 
benefits of Operations, or other similar programs available from any regulated entity or any 
Governmental Authority. 

"Facilities" means all facilities, structures, improvements, fixtures, equipment, and any other 
personal property at any time acquired or constructed by or for Lessee that are necessary or desirable 
in connection with any use of Reservoirs and their Formations or Operations, including without 
limitation wells, pipelines, roads, utilities, metering or monitoring equipment, and buildings. 

"Financing Parties" means person or persons providing construction or permanent financing to 
Lessee in connection with construction, ownership, operation and maintenance of Facilities or 
Operations, including financial institutions, leasing companies, institutions, tax equity partners, joint 
venture partners and/ or private lenders. 

"Formation" means the geological formation of which any Reservoir is a part. 

"Hazardous Substance" means any chemical, waste or other substances, expressly excluding 
Carbon Dioxide and Non-Native Carbon Dioxide, (a) which now or hereafter becomes defined as or 
included in the definition of "hazardous substances," "hazardous wastes," "hazardous materials," 
"extremely hazardous wastes," "restricted hazardous wastes,'' "toxic substances," "toxic pollutants/' 
"pollutions," "pollutants," "regulated substances," or words of similar import under any law pertaining 
to environment, health, safety or welfare, (b) which is declared to be hazardous, toxic or polluting by 
any Governmental Authority, ( c) exposure to which now or hereafter prohibited, limited or regulated 
by any Governmental Authority, (d) the storage, use, handling, disposal or release of which is restricted 
or regulated by any Governmental Authority, or ( e) for which remediation or cleanup is required by 
any Governmental Authority. 

"Leased Premises" means the surface and subsurface of the land, excluding mineral rights, 
described in Exhibit A of this Lease. 

"Na1tive Oil and Gas" means all oil, natural gas, and other hydrocarbons present in and under 
the Leased Premises and not injected by Lessor, Lessee or any third party. 

"Non-Native Carbon Dioxide" means Carbon Dioxide that is not naturally occurring in the 
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Reservoir together with incidental associated substances, fluids, minerals, oil, and gas, excluding 
that which, independent of Operations, originates from an accumulation meeting the definition of a 
Pool. All Non-Native Carbon Dioxide will be considered personal property of the Lessee and its 
successor and assigns under this Agreement. 

"Operating Year" means the calendar year or portion of the calendar year following 
Commencement of Operations during which Operations occur. 

"Operations" means the transportation and injection of Carbon Dioxide into a Reservoir after 
Commencement of Operations, and any withdrawal of this Carbon Dioxide, as well as the withdrawal 
of Non-Native Carbon Dioxide, for sale or disposal in accordance with applicable law. 

"Option Money" means 20 percent of the Initial Tenn Payment ( as such term is defined in that 
certain Option to Lease between Lessor and Lessee with respect to the Leased Premises). 

"Pool" means an underground Reservoir containing a common accumulation of Native Oil and 
Gas that is economically recoverable. A zone of a structure that is completely separated from any 
other zone in the same structure is a Pool. 

"Pore Space" means a cavity or void, whether natural or artificially created, in a Reservoir. 

"Related Person" means any member, partner, principal, officer, director, shareholder, 
predecessor-in-interest, successor-in-interest, employee, agent, heir, representative, contractor, 
lessee, sublessee, licensee, invitee, permittee of a Party, Financing Parties or any other person or 
entity that has obtained or in future obtains rights or interests from, under or through a Party 
( excluding the other Party itself). 

"Reservoir" means any subsurface stratum, sand, formation, aquifer, cavity or void, whether 
natural or artificially created, wholly or partially within the Leased Premises, suitable for the storage 
or sequestration of carbon dioxide or other gaseous substances. 

"Storage Fee" means Lessor's proportionate share of [fifty and 01100th] cents ($0.[50]) per metric ton of 
Carbon Dioxide t'Storage Rate") as determined by the Lessee's last meter before injection as part of 
Operations. The Storage Rate was determined based on an agreed commercial value of the lease of the 
Leased Premises as of the Effective Date. If there is a subsequent change in the commercial value of the 
lease of the Leased Premises because of a change in Applicable Law resulting in a change in, or Lessee's 
qualification for, the $85 per metric ton IRC section 45Q tax credit (including for inflation adjustments or 
changes in Applicable Law), the Storage Rate shall be proportionately changed based on the ratio of the 
Storage Rate on the Effective Date ($0.[50]) and $85. (effective as of the effective date of the change in the 
IRC section 45Q tax credit amount) The Storage Fee shall be: (i) calculated separately for each 
Amalgamated Unit as created and established by the Commission that includes any portion of the Leased 
Premises; (ii) limited to the Carbon Dioxide injected in said Amalgamated Unit in the immediately 
preceding Operating Year; and (iii) based on the Lessor's proportionate per net acre share of said unit. For 
avoidance of doubt, the Lessor shall receive a separate Storage Fee for each Amalgamated Unit created 
and established by the Commission that includes any portion of the Leased Premises on a net acre basis 
within the Lessor's interest being the numerator and the acres in the Amalgamated Unit being the 
denominator. 

"Tax Credits" means any and all (a) investment tax credits, (b) production tax credits, ( c) credits 
under 26 U.S.C. §45Q credits, and (d) similar tax credits or grants under federal, state or local law 
relating to construction, ownership or Operations 

2. LEASE RIGHTS. In consideration of the compensation, covenants, agreements, and 
conditions set forth in this Lease, Lessor grants, demises, leases and lets to Lessee the exclusive right to 
use all Pore Space, Reservoirs and their Formations in the Leased Premises for any purpose not previously 
granted or reserved by an instrument of record related to the capture, inj ectio~ storage, sequestration, 
sale, withdrawal or disposal of Carbon Dioxide, Non-Native Carbon Dioxide and incidental 
associated substances, fluids, and minerals, provided that Lessee shall have no right to use potable 
water from within the Leased Premises in Operations; together with the following exclusive rights: 

(a) to use the Leased Premises for developing, constructing, installing, improving, 
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maintaining, replacing, repowering, relocating, removing, abandoning in place, expanding, 
and operating Facilities; 

(b) to lay, maintain, replace, repair, and remove roads on the Leased Premises to allow 
Lessee, in its sole discretion, to exercise its rights under this Lease; and 

(c) to enter upon and use the Leased Premises for the pmposes of conducting: 

(i) any investigations, studies, surveys, and tests, including without 
limitation drilling and installing test wells and monitoring wells, seismic 
testing, and other activities as Lessee deems necessary or desirable to 
determine the suitability of the Leased Premises for Operations, 

(ii) any inspections and monitoring of Reservoirs and Carbon Dioxide 
as Lessee or any governmental authority deems necessary or desirable during 
the term of this Lease, and 

(iii) any maintenance to the Facilities that Lessee or any governmental 
authority deems necessary or as required by applicable law. 

Lessor also hereby grants and conveys unto Lessee all other and further easements across, over, under 
and above the Leased Premises as reasonably necessary to provide access to and services reasonably 
required for Lessee's performance under the Lease. The easements granted hereunder shall run with 
and burden the Leased Premises for the term of this Lease. Notwithstanding the surface easements 
granted herein, Lessee shall provide notice to Lessor prior to accessing the surface of the Property, 
and if such activity requires permit then prior notice shall be in form and not be less than that required 
by law or rule. 

Lessee may exercise its rights under this Lease in conjunction with related operations on other 
properties near the Leased Premises. Lessee shall have no obligation, express or implied, to begin, 
prosecute or continue storage operations in, upon or under the Leased Premises, or to store and/or 
sell or use all or any portion of the gaseous substances stored thereon. The timing, nature, manner 
and extent of Lessee's operations, if any~ under this Lease shall be at the sole discretion of Lessee. 
All obligations of Lessee are expressed herein, and there shall be no covenants implied under this 
Lease, it being agreed that all amounts paid hereunder constitute full and adequate consideration for 
this Lease. 

3. INITIAL TERM. This Lease shall commence on the Effective Date and shall continue for 
an initial term of twenty (20) years ("Initial Terron) unless sooner terminated in accordance with the 
terms of this Lease. Lessee may, but is not obligated to, extend the Initial Term for up to four 
successive five-year periods ( each individually an "Extension Period") by paying Lessor $25.00 per 
net acre in the Leased Premises per five-year Extension Period (the "Renewal Payment11

) on or prior 
to the last day of the Initial Term or expiring five-year Extension Period, as applicable. The Initial 
Term together with any Extension Periods exercised by Lessee are referred to as the "Primary Term." 
Beginning in the 19th year of the Initial Term, and each successive Extension Period thereafter, the 
Renewal Payment in this Section 3 shall each be adjusted for inflation as follows: Renewal Payment 
= ( existing Renewal Payment) x (the applicable Cumulative CPI Percentage increase, expressed as a 
percentage, since the last adjustment, if any)+ (existing Renewal Payment). For illustration only, the 
CPI in 2023 will be compared to the CPI in 2042 and the amount for the five year Extension Period 
commencing 2043 through 2048 shall be increased by the percentage difference determined as 
follows: Cumulative CPI Percentage = (CPI for 2042 - CPI for 2023) / (CPI for 2023) x (100). 
Further, for the second Extension Period for years 2049 through 2054, the CPI in 2042 will be 
compared to the CPI in 2048 and the amount for years 2049 through 2054 will be increased by the 
percentage difference, determined as follows: Cumulative CPI percentage = (CPI for 2048 - CPI for 
2042) / (CPI for 2042) x (100), and so on. 

For purposes of this Section 3, CPI means Consumer Price Index published by the Bureau of Labor 
Statistics of the United States Department of Labor for Urban Wage Earners and Clerical Workers 
(CPI-W) for the Midwest Region, all items, not seasonally adjusted, reference base period of 1982-
84= 100. In the event the Consumer Price Index is converted to a different standard reference base 
or otherwise revised, the determination of Renewal Payment will be made with the use of such 
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conversion factor, formula or table for converting the Consumer Price Index as may be published! by 
the Bureau of Labor Statistics. If the Consumer Price Index ceases to be published and there is no 
successor thereto, such other index as Lessor and Lessee may agree upon will be substituted for the 
Consumer Price Index. 

4. OPERATIONAL TERM. Upon Commencement of Operations at any time during the 
Primary Term, this Lease shall continue for so long as any portion of the Leased Premises or Lessee's 
Facilities are subject to a permit issued by the Commission or under the ownership or control of the 
State of North Dakota ("Operational Term"); provided, however, that all of Lessee's obligations 
under this Lease shall terminate upon issuance of a Completion Notice, except for payment of the 
Final Royalty Payment (as applicable), and Final Occupancy Fee (as applicable). If Commencement 
of Operations does not occur during the Primary Term, this Lease shall terminate, and Lessee shall 
execute a document evidencing termination ofthis Lease in recordable form and shall record it in the 
official records of the county in which the Leased Premises is located. 

5. COMPENSATION. 

(a) Initial Term Payment. Lessee shall pay to Lessor the greater of $50.00 per net acre in the 
Leased Premises ("Initial Tenn Payment") or a one-time flat $500.00 payment, the receipt and 
sufficiency of which are hereby acknowledged. 

(b) Royalty. During the Operational Term, Lessee shall annually on or before May 3pt pay to 
Lessor a royalty for the portions of the Leased Premises in an Amalgamated Unit, equal to the 
greater of a flat $100.00 payment or the Storage Fee(s) for the immediately preceding Operating 
Year. During the Operational Term, in addition to the forgoing royalty payment, Lessee shall 
annually on or before May 3pt pay to the Lessor a $5.00 per acre payment for portions of the 
Leased Premises not in an Amalgamated Unit. For the Operating Year in which Lessee provides 
Lessor with a Completion Notice, Lessee shall pay a pro rata share of the Storage Fee(s) ("Final 
Royalty Payment"), as applicable, and said payment shall be made within sixty days after the date 
the Completion Notice was issued. 

(c) Occupancy Fee. Within sixty days of the anniversary of the Effective Date after which any 
Facilities are installed or used, Lessee shall pay Lessor, as applicable, a one-time fee of (i) 
$3,000.00 per net surface acre of the Leased Premises occupied by Facilities (excluding 
pipelines), and (ii) $1.50 for each linear foot of pipeline in place on the Leased Premises. For the 
year in which Lessee provides Lessor with a Completion Notice, Lessee shall pay any fees owed 
pursuant to this provision ("Final Occupancy Fee") within sixty days after the date the 
Completion Notice was issued. 

Lessor and Lessee agree that the Lease shall continue as specified herein even in the absence of 
Operations and the payment of royalties. 

6. AMALGAMATION. ( a) Lessee, in its sole discretion, shall have the right and power, at any time 
(including both before and after Commencement of Operations), to pool, unitize, or amalgamate any 
Reservoir or portion of a Reservoir with any other lands or interests into which that Reservoir extends and 
document such unit in accordance with applicable law or agency order CiAmalgamated Unit" or 
"Amalgamated Units''). Amalgamated Units shall be of such shape and dimensions as Lessee may elect 
and as are approved by the Commission. Amalgamated Units may include, but are not required to include, 
land upon which injection or extraction wells have been completed or upon which the injection and/or 
withdrawal of Carbon Dioxide and Non-Native Carbon Dioxide has commenced prior to the effective date 
of amalgamation. In exercising its amalgamation rights under this Lease and if required by law, Lessee 
shall record or cause to be recorded a copy of the Commission's amalgamation order or other notice 
thereof in the county in which the Amalgamated Unit. Amalgamating in one or more instances shall, if 
approved by the Commission, not exhaust the rights of Lessee to amalgamate Reservoirs or portions of 
Reservoirs into other .Amalgamated Units, and Lessee shall have the recurring right to revise any 
Amalgamated Unit formed under this Lease by expansion or contraction or both. Lessee may dissolve any 
Amalgamated Unit at any time and document such dissolution by recording an instrument in accordance 
with applicable law or agency order. Lessee shall have the right to negotiate, on behalf of and as agent for 
Lessor, any unit agreements and operating agreements with respect to the operation of any Amalgamated 
Units formed under this Lease. 
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(b) The injection and/or withdrawal of Carbon Dioxide and Non-Native Carbon Dioxide into a Reservoir 
from any property within a Amalgamated Unit that includes the Leased Premises shall be treated as if 
Operations were occurring on the Leased Premises, except that the royalty payable to Lessor under Section 
5(b) of this Lease shall be Lessor's per net acre proportionate share of the total Storage Fee for the 
preceding Operating year's injection of Carbon Dioxide into the Amalgamated Unit. 

7. ENVIRONMENTAL INCENTIVES. Unless otherwise specifie~ Lessee is the owner of all 
Environmental Attributes and Environmental Incentives and is entitled to the benefit of all Tax Credits or 
any other attributes of ownership of the Facilities and Operations. Lessor shall cooperate with Lessee in 
obtaining, securing and transferring all Environmental Attributes and Environmental Incentives and the 
benefit of all Tax Credits. Lessor shall not be obligated to incur any out-of-pocket costs or expenses in 
connection with such actions unless reimbursed by Lessee. If any Environmental Incentives are paid 
directly to Lessor, Lessor shall immediately pay such amounts over to Lessee. 

8. SURRENDER OF LEASED PREMISES. Lessee shall have the unilateral right at any time and 
from time to time to execute and deliver to Lessor a written notice of surrender and/or release covering all 
or any part of the Leased Premises for which the subsurface pore space is not being utilized for storage as 
set forth herein, and upon delivery of such surrender and/or release to Lessor this Lease shall tenninate as 
to such lands, and Lessee shall be released from all further obligations and duties as to the lands so 
surrendered and/or released, including, without limitation, any obligation to make payments provided for 
herein, except obligations accrued as of the date of the surrender and/or release. 

9. FACILITIES. 

(a) Lessee shall in good faith consult with Lessor regarding the location of any Facilities to 
be constructed on the Leased Premises. The location of the Facilities shall be within the 
sole discretion of Lessee with consent of the Lessor, not to be unreasonably withheld. The 
withholding of such consent by the Lessor regarding the location of the Facilities shall be 
deemed "unreasonable" if the proposed location of the Facility is located more than 500 
feet from any currently occupied dwelling or currently used building existing on the 
Leased Premises as of the Effective Date. Lessee may erect fences around all or part of 
any above-ground Facilities (excluding roads) to separate Facilities from adjacent Lessor­
controlled lands, and shall do so if Lessor so requests. Lessee shall maintain and repair at 
its expense any roads it constructs on the Leased Premises in reasonably safe and usable 
condition. 

(b) Lessor and Lessee agree that all Facilities and property of whatever kind and nature 
constructe~ placed or affixed on the rights-of-way, easements, patented or leased lands 
as part of Lessee's Operations, as against all parties and persons whomsoever (including 
without limitation any party acquiring interest in the rights-of-way, easements, patented 
or leased lands or any interest in or lien, claim or encumbrance against any of such 
Facilities), shall be deemed to be and remain the property of the Lessee, and shall not be 
considered to be fixtures or a part of the Leased Premises. Lessor waives, to the fullest 
extent permitted by applicable law, any and all rights it may have under the laws of the 
State of North Dakota, arising under this Lease, by statute or otherwise to any lien upon, 
or any right to distress or attachment upon, or any other interest in, any item constituting 
the Facilities or any other equipment or improvements constructed or acquired by or for 
Lessee and located on the leased Premises or within any easement area. Each Lessor and 
Lessee agree that the Lessee ( or the designated assignee of Lessee or Financing Parties) 
is the tax owner of any such Facilities, structures, improvements, equipment and property 
of whatever kind and nature and all tax filings and reports will be ftled in a manner 
consistent with this Lease. Facilities shall at all times retain the legal status of personal 
property as defined under Article 9 of the Uniform Commercial Code. If there is any 
mortgage or fixture filing against the Premises which could reasonably be construed as 
prospectively attaching to the Facilities as a fixture of the Premises, Lessor shall provide 
a disclaimer or release from such lienholder. Lessor, as fee owner, consents to the filing 
of a disclaimer of the Facilities as a fixture of the Premises in the Oliver County 
Recorder's Office, or where real estate records of Oliver County are customarily filed. 
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10. SURFACE DAMAGE COMPENSATION ACT. The compensation contemplated and paid to 
Lessor hereunder is compensation for, among other things, damages sustained by Lessor for the lost use 
of and access to Lessor's land, pore space (to the extent required under North Dakota law), and any other 
damages which are contemplated under Ch. 38-11.1 of the North Dakota Century Code (to the extent 
applicable). 

11. MINERALS, OIL AND GAS. This Lease is not intended to grant or convey, nor does it grant or 
convey, any right to or obligation for Lessee to explore for or produce minerals, including Native Oil and 
Gas, that may exist on the Leased Premises. Lessee shall not engage in any activity or permit its Related 
Persons to engage in any activity that unreasonably interferes with the Lessor's or third party's ( or parties') 
rights to the granted, lease~ or reserved mineral interests. If Lessor owns hydrocarbon mineral interests 
in the Leased Premises and Lessee should inadvertently discover a Pool in conjunction with its efforts to 
explore for and develop a Resenroir for Operations, Lessee shall inform Lessor within 60 days of 
discovery. If Lessee determines that it will not use in conjunction with Operations a well that has 
encountered a Pool within the Leased Premises, Lessor shall have the option but not the obligation to buy 
such well at cost, provided Lessor has the ability and assumes all permits and risks and liabilities which 
are associated with the ownership and operation of an oil, gas or mineral well. 

12. FORCE MAJEURE. Should Lessee be prevented from complying with any express or implied 
covenant of this Lease, from utilizing the Leased Premises for underground storage purposes by reason of 
scarcity of or an inability to obtain or to use equipment or material failure or breakdown of equipment, or 
by operation of force majeure (including, but not limited to, riot, insurrection, war ( declared or not), 
mobilization, explosion, labor dispute, fire, flood, earthquake, storm, lightning, tsunami, backwater 
caused by flood, vandalism, act of the public enemy, terrorism, epidemic, pandemic (including COVID-
19), civil disturbances, strike, labor disturbances, work slowdown or stoppage, blockades, sabotage, labor 
or material shortage, national emergency, and the amendment, adoption or repeal of or other change in, 
or the interpretation or application of, any applicable laws, orders, rules or regulations of governmental 
authority), then while so prevented, Lessee's obligation to comply with such covenant shall be suspended 
and this Lease shall be extended while and so long as Lessee is prevented by any such cause from utilizing 
the property for underground storage purposes and the time while Lessee is so prevented shall not be 
counted against Lessee, anything in this Lease to the contrary notwithstanding. 

13. DEFAULT/TERMINATION. Lessor may not terminate the Lease for any reason whatsoever 
unless a Default Event has occurred and is continuing consistent with the terms of this Section 13. Any 
Party that fails to perform its responsibilities as listed below shall be deemed to be the "Defaulting Party," 
the other Party shall be deemed to be the "Non-Defaulting Party," and each event of default shall be a 
"Default Event." A Default Event is: (a) failure of a Party to pay any amount due and payable under this 
Lease, other than an amount that is subject to a good faith dispute, within thirty (30) days following receipt 
of written notice from Non-Defaulting Party of such failure to pay; or (b) a material violation or default 
of any terms of this Lease by a_Party, provided the Non-Defaulting Party provides written notice of 
violation or default and Defaulting Party fails to substantially cure the violation or default within sixty 
(60) days after receipt of said notice to cure such violations or defaults. Parties acknowledge that in 
connection with any construction or long-term financing or other credit support provided to Lessee or its 
affiliates by Financing Parties, that such Financing Parties may act to cure a continuing Default Event and 
Lessor agrees to accept performance from any such Financing Parties so long as such Financing Parties 
perform in accordance with the terms of this Lease. If Lessee, its affiliates or Financing Parties, fail to 
substantially cure such Default Event within the applicable cure period, Lessor may terminate the Lease. 
Lessee may terminate the lease with thirty (30) days written notice to Lessor. Upon termination of this 
Lease, Lessee shall have one hundred eighty (180) days to remove, plug, and/or abandon in place all 
Facilities of Lessee located on the Leased Premises in accordance with applicable permit requirements or 
other applicable statutes, rules or regulations. 

14. ASSIGNl\iENT. (a) Lessor shall not sell, transfer, assign or encumber the Facilities or any 
part of Operations, Lessee's title or Lessees rights under this Lease. (b) Lessee has the right to sell, 
assign, mortgage, pledge, transfer, use as collateral, or otherwise collaterally assign or convey all or 
any of its rights under this Lease, including, without limitation, an assignment by Lessee to Financing 
Parties. ( c) In the event Lessee assigns its rights under this Lease, Lessee shall be relieved of all 
obligations with respect to the assigned portion arising after the date of assignment so long as notice 
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of such assignment is provided to Lessor, and provided that Lessee shall not be relieved from any 
obligation in respect of any payment or other obligations that have not been satisfied or performed 
prior to such date of assignment. ( d) This Lease shall be binding on and inure to the benefit of the 
successors and assignees. The assigning Party shall provide written notice of any assignment within 
sixty ( 60) days after such assignment has become effective; provided, however~ that an assigning 
Party's failure to deliver written notice of assignment within such 60-day period shall not be deemed 
a breach of this Lease unless such failure is willful and intentional. Further, no change or division in 
Lessor's ownership of or interest in the Leased Premises or royalties shall enlarge the obligations or 
diminish the rights of Lessee or be binding on Lessee until after Lessee has been furnished with a 
written assignment or a true copy of the assignment with evidence that same has been recorded with 
the Oliver County Recorder's Office. 

15. FINANCING. (a) Lessor acknowledges that Lessee may obtain tax equity, construction, long­
term financing and other credit support from one or more Financing Parties and that Lessee intends to 
enter into various agreements and execute various documents relating to such financing, which documents 
may, among other things, assign this Lease and any related easements to a Financing Party, grant a 
sublease in the Leased Premises and a lease of the Facilities from such Financing Party to Lessee, grant 
the Financing Parties a sublease or other real property interest in Lessee's interests in and to the Leased 
Premises, grant a first priority security interest in Lessee's interest in the Facilities and/or this Lease and 
Lessee's other interests in and to the Leased Premises, including, but not limited to, any easements, rights 
of way or similar interests (such documents, "Financing Documents"). Lessor acknowledges notice of 
the foregoing and consents to the foregoing actions and Financing Documents described above. 

(b) Lessor agrees, to execute, and agrees to cause any and all of Lessor's lenders to execute, such 
commercially reasonable subordination agreements, non-disturbance agreements, forbearance 
agreements, consents, estoppels, modifications of this Lease and other acknowledgements of the foregoing 
as Lessee or the Financing Parties may reasonably request ( collectively, "Lessor Financing Consent 
Instruments"). Lessor acknowledges and agrees that (i) Lessee's ability to obtain financing for the 
construction and operation of the Facilities is dependent upon the prompt cooperation of Lessor and its 
lenders as contemplated by this Section 15; (ii) if Lessee is unable to close on the financing for the 
Facilities, the construction of the Facilities and the Commencement of Operations will not likely occur; 
and (iii) it is in the best interest of both Lessee and Lessor for Lessee to obtain financing from the Financing 
Parties as contemplated by this Section 15. Therefore, Lessor agrees to act promptly, reasonably and in 
good faith in connection with any request for approval and execution of all Lessor Financing Consent 
Instruments. The Lessor shall also reasonably cooperate with the Lessee or the Financing Party in the 
making of any filings required by such requesting party for regulatory compliance or in accordance with 
applicable laws and in the operation and maintenance of the Facilities, all solely at the expense of the 
Lessee. 

( c) As a precondition to exercising any rights or remedies as a result of any default or alleged default 
by Lessee under this Lease, Lessor shall deliver a duplicate copy of the applicable notice of default to each 
Financing Parties concurrently with delivery of such notice to Lessee, specifying in detail the alleged 
default and the required remedy, provided Lessor was given notice of such Financing Parties and if no 
such notice of default is required to be delivered to Lessee under this Lease, Lessor may not terminate this 
Lease unless Lessor has delivered a notice of default to each Financing Party specifying in detail the 
alleged default or breach and permitting each Financing Party the opportunity to cure as provided in this 
Section 15(c). Each Financing Party shall have the same period after receipt of a notice of default to 
remedy default, or cause the same to be remedied, as is given to Lessee after Lessee's receipt of a notice 
of default under this Lease, plus, in each instance, the following additional time periods: (i) ten (10) 
Business Days in the event of any monetary default; and (ii) sixty ( 60) days in the event of any non­
monetary default; provide~ however, that (A) such sixty (60)-day period shall be extended for an 
additional sixty 60 days to enable such Financing Party to complete such cure, including the time required 
for such Financing Party to obtain possession of the Facilities (including possession by a receiver), institute 
foreclosure proceedings or otherwise perfect its right to effect such cure and (B) such Financing Party 
shall not be required to cure those defaults which are not reasonably susceptible of being cured or 
performed. Lessor shall accept such performance by or at the instance of a Financing Party as if the 
performance had been made by Lessee. 
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(d) If any Lessee Default Event cannot be cured without obtaining possession of all or part ofithe 
Facilities and/ or the leasehold interest created by the Lease (the "Leasehold Estate"), then any such Lessee 
Default Event shall nonetheless be deemed remedied if: (i) within sixty (60) days after receiving the notice 
of default, a Financing Party acquires possession thereof, or commences appropriate judicial or non­
judicial proceedings to obtain the same; (ii) such Financing Party is prosecuting any such proceedings to 
completion with commercially reasonable diligence; and (iii) after gaining possession thereof, such 
Financing Party performs all other obligations as and when the same are due in accordance with the terms 
of the Lease. If a Financing Party is prohibited by any process or injunction issued by any court or by 
reason of any action of any court having jurisdiction over any bankruptcy or insolvency proceeding 
involving Lessee from commencing or prosecuting the proceedings described above, then the sixty (60)­
day period specified above for commencing such proceedings shall be extended for the period of such 
prohibition. 

(e) Financing Parties shall have no obligation or liability to the Lessor for performance of the 
Lessee's obligations under the Lease prior to the time the Financing Party acqurres title to the Leasehold 
Estate. A Financing Party shall be required to perform the obligations of the Lessee under this Lease only 
for and during the period the Financing Party directly holds such Leasehold Estate. Any assignment 
pursuant to this Section 15 shall release the assignor from obligations accruing under this Lease after the 
date the liability is assumed by the assignee. 

(f) Each Financing Party shall have the absolute right to do one, some or all of the following things: 
(i) assign the rights, mortgage or pledge held by Financing Party (the "Financing Party's Lien"); (ii) 
enforce the Financing Party's Lien; (iii) acquire title (whether by foreclosure, assignment in lieu of 
foreclosure or other means) to the Leasehold Estate; (iv) take possession of and operate the Facilities or 
any portion thereof and perform any obligations to be performed by Lessee under the Lease, or cause a 
receiver to be appointed to do so; ( v) assign or transfer the Leasehold Estate to a third party; or ( vi) exercise 
any rights of Lessee under this Lease. Lessor's consent shall not be required for any of the foregoing; and, 
upon acquisition of the Leasehold Estate by a Financing Party or any other third party who acquires the 
same from or on behalf of the Financing Party or any purchaser who purchases at a foreclosure sale, Lessor 
shall recognize the Financing Party or such other party (as the case may be) as Lessee's proper successor, 
and this Lease shall remain in full force and effect. 

(g) If this Lease is terminated for any reason whatsoever, including a termination by Lessor on 
account of a Lessee Default Event, or if this Lease is rejected by a trustee of Lessee in a bankruptcy or 
reorganization proceeding or by Lessee as a debtor-in-possession (whether or not such rejection shall be 
deemed ·to terminate this Lease), if requested by Financing Party, Lessor shall execute a new lease (the 
"New Lease") for the Leased Premises with the Financing Parties (or their designee(s), if applicable) as 
Lessee, within thirty (30) days following the date of such request. The New Lease shall be on substantially 
the same terms and conditions as are in this Lease ( except for any requirements or conditions satisfied by 
Lessee prior to the termination or rejection). Upon execution of the New Lease by Lessor, Financing 
Parties ( or their designee, if applicable) shall pay to Lessor any and all sums owing by Lessee under this 
Lease that are unpaid and that would, at the ti.me of the execution of the New Lease, be due and payable 
under this Lease if this Lease had not been terminated or rejected. The provisions of this Section 15(g) 
shall survive any termination of this Lease prior to the expiration of the Term, and any rejection of this 
Lease in any banlcruptcy or reorganization proceeding. 

(h) Lessor consents to each Financing Party's security interest, if any, in the Facilities and waives all 
right of levy for rent and all claims and demands of every kind against the Facilities, such waiver to 
continue so long as any sum remains owing from Lessee to any Financing Parties. Lessor agrees that the 
Facilities shall not be subject to distraint or execution by, or to any claim of, Lessor. 

(i) Notwithstanding Lessor's obligations and consents under this Section 15 Lessor shall not be 
obligated to execute any mortgage or grant of security interest in Lessor's interest in and to the Leased 
Premises for the benefit of Lessee. 

16. INDEMNIFICATION; WAIVER. (a) Each Party shall indemnify, defend, and hold 
harmless the other Party and its Related Persons from and against any and all third-party suits, claims, 
or damages suffered or incurred by the indemnified Party and its Related Persons arising out of 
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physical damage to property and physical injuries to any person, including death, caused by the 
indemnifying Party or its Related Persons except to the extent such claims arise out of the negligence 
or willful misconduct of the indemnified Party or its Related Persons. (b) Each Party shall indemnify, 
defend and hold harmless the other Party and its Related Persons from and against all suits, claims, 
or damages suffered or incurred by the indemnified Party and its Related Persons arising out of or 
relating to the existence at, on, above, below or near the Leased Premises of any Hazardous 
Substance, except to the extent deposited, spilled or otherwise caused by the indemnified Party or 
any of its contractors or agents, provided that Lessee shall not be obligated to indemnify Lessor with 
respect to any Hazardous Substance on the Leased Premises prior to the Effective Date. 

17. INSURANCE. Lessee shall, at its sole cost and expense, keep and maintain in force 
commercial general liability insurance including broad form property damage liability, personal 
injury liability, and contractual liability coverage, on an "occurrence" basis, with a combined single 
limit, which may be effected by primary and excess coverage, of not less than Five :Million Dollars 
($5,000,000.00) during the primary term, except that such limit in the Primary Term shall be instead 
not less than One Million Dollars ($1,000,000.00) until such time as Lessee commences physical 
testing of any injection wells or other similar commercial activities, with such commercially 
reasonable deductibles as Lessee, in its discretion, may deem appropriate. Lessor shall be named as 
an additional insured in such policy but only to the extent of the liabilities specifically assumed by 
the Lessee under this Lease. The policy shall contain provisions by which the insurer waives any right 
of subrogation it may have against Lessor and shall_ be endorsed to provide that the insurer shall give 
Lessor thirty days written notice before any material modification or termination of coverage. Upon 
Lessor's request, Lessee shall promptly deliver certificates of such insurance to Lessor. 

18.1\fiSCELLANEOUS. 

(a) Confidentiality. Lessor shall maintain in the strictest confidence, and shall require each of 
Lessor's Related Persons to hold and maintain in the strictest confidence, for the benefit of Lessee, all 
information pertaining to the compensation paid under this Lease, any information regarding Lessee and 
its business, operations on the Leased Premises or on any other lands, the capacity and suitability of the 
Reservoir, and any other information that is deemed proprietary or that Lessee requests or identifies to be 
held confidential, in each such case whether disclosed by Lessee or discovered by Lessor. 

(b) Liens. (i) Lessee shall protect the Leased Premises from liens of every character arising from its 
activities on the Leased Premises, provided that Lessee may, at ariy time and without the consent of 
Lessor, encumber, hypothecate, mortgage, pledge, or collaterally assign (including by mortgage, deed of 
trust or personal property security instrument) all or any portion of Lessee's right, title or interest under 
this Lease (but not Lessor's right, title or interest in the Leased Premises), as security for the repayment 
of any indebtedness and/or the performance of any obligation. (ii) Lessor shall not directly or indirectly 
cause, create, incur, assume or allow to exist any mortgage, pledge, lien, charge, security interest, 
encumbrance or other claim of any nature on or with respect to the Facilities, Operations or any interest 
therein. Lessor shall immediately notify Lessee in writing of the existence of any such mortgage, pledge, 
lien, charge, security interest, encumbrance or other claim, shall promptly cause the same to be discharged 
and released of record without cost to Lessee, and shall indemnify the Lessee against all costs and 
expenses (including reasonable attorneys' fees) incurred in discharging and releasing any such mortgage, 
pledge, lien, charge, security interest, encumbrance or other claim. 

(c) Warranty of Title. Lessor represents and warrants to Lessee that Lessor is the owner in fee of 
the surface and subsurface pore space of the Leased Premises. Lessor hereby warrants and agrees to 
defend title to the Leased Premises and Lessor hereby agrees that Lessee, at its option, shall have the right 
to discharge any tax, mortgage, or other lien upon the Leased Premises, and in the event Lessee does so, 
Lessee shall be subrogated to such lien with the right to enforce the same and apply annual rental 
payments or any other such payments due to Lessor toward satisfying the same. At any time on or after 
the Effective Date, Lessee may obtain for itself and/or any Financing Party, at Lessee's expense, a policy 
of title insurance in a form and with exceptions acceptable to Lessee and/or such Financing Party in its 
sole discretion (the "Title Policies"). Lessor agrees to cooperate fully and promptly with Lessee in its 
efforts to obtain the Title Policies, and Lessor shall take such actions as Lessee or any Financing Party 
may reasonably request in connection therewith. 
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(d) Conduct of Operations. Each Party shall, at its expense, use best efforts to comply (and cause 
its Related Persons to comply) in all material respects with all laws applicable to its (or their) activities 
on the Leased Premises, provided that each Party shall have the right, in its sole discretion, to contest, by 
appropriate legal proceedings, the validity or applicability of any law, and the other Party shall cooperate 
in every reasonable way in such contest, at no out-of-pocket expense to the cooperating Party. During the 
Primary Term, Lessee, its agents, affiliates, servants, employees, nominees and licensees shall be entitled 
to: (i) apply for and obtain any necessary permits, approvals and other governmental authorizations 
( collectively called "Governmental Authorizations") required for the development, construction, 
operation and maintenance of the Project and Lessor agrees to co-operate, execute, obtain or join with 
Lessee in any applications or proceedings relating to the Governmental Authorizations upon Lessee's 
written request and at Lessee's direction, cost and expense; and (ii) apply for any approvals and permits 
and any zonmg amendment of any area of the Leased Premises required in connection with the Project, 
and Lessor agrees to co-operate, execute, obtain or join with Lessee in any applications or proceedings 
relating to such approvals, permits and zoning amendments upon Lessee's written request and at Lessee's 
direction, cost and expense. 

( e) Title to Carbon Dioxide. As between Lessor and Lessee, all right, title, interest and ownership 
to all Carbon Dioxide injected into any Reservoir shall belong to Lessee, as measured by corresponding 
Storage Fee payment to Lessor. 

( f) Hazardous Substances. Lessee shall have no liability for any regulated hazardous substances 
located on the Leased Premises prior to the Effective Date or placed in, on or within the Leased Premises 
by Lessor or any of its Related Persons on or after the Effective Date, and nothing in this Lease shall be 
construed to impose upon Lessee any obligation for the removal of such regulated hazardous substances. 

(g) Interference. Lessee shall peaceably and quietly have, hold and enjoy the Leased Premises 
against any person claiming by, through or under the Lessor and without disturbance by the Lessor, unless 
Lessee is found in default of the terms of this Lease and such default is continuing. Lessor shall not 
unreasonably interfere with Lessee's access to or maintenance of the Facilities or associated use of Leased 
Premises under this Lease; endanger the safety of Lessor, Lessee, the general public, private or personal 
property, or the Facilities; or install or maintain or permit to be installed or maintained vegetation, 
undergrowth, trees (including overhanging limbs and foliage and any trees standing which are 
substantially likely to fall), buildings, structures, installations, and any other obstructions which 
unreasonably interfere to Lessee access or use of the Facilities, Formations or Lessee's use of the Leased 
Premises under this Lease. Lessor shall not engage in any activity or permit its Related Persons to engage 
in any activity that might damage or undermine the physical integrity of any Formation or interfere with 
Lessee's use of the Leased Premises under this Lease, provided however that it is understood by Lessee 
that Lessor has no right to permit or to prohibit the exercise of any mineral rights not owned by Lessor at 
the time of entering into the Option to Lease between Lessor and Lessee with respect to the Leased 
Premises. Neither Lessee nor its agents will engage in any activity that damages existing oil, gas and 
other mineral exploration and development activities occuning on the Leased Premises without first 
obtaining permission from the relevant mineral rights holder. 

(h) Reservations. Lessor reserves the right to sell, lease, or otherwise dispose of any interest in the 
Leased Premises subject to the rights granted in this Lease and agrees that sales, leases, or other 
dispositions of any interest or estate in the Leased Premises shall be expressly made subject to the terms 
of this Lease and shall not unreasonably interfere with Lessee's rights under this Lease. 

(i) Taxes. Lessor shall pay for all real estate taxes and other assessments levied upon the Leased 
Premises. Lessee shall pay any taxes, assessments, fines, fees, and other charges levied by any 
governmental authority against its Facilities on the Leased Premises. The Parties agree to cooperate fully 
to obtain any available tax refunds or abatements with respect to the Leased Premises. Lessee shall have 
the right to pay all taxes, assessments and other fees on behalf of Lessor and to deduct the amount so paid 
from other payments due to Lessor hereunder. 

G) Amendments. Lessee reserves the right to revise this Lease to remedy any mistakes, including 
correcting the names of the Parties, the legal description of the Leased Premises, or otherwise. In the event 
that any amendment alters the bonus and royalty payable under Section 5( a )-(b) of this Lease, the Lessee 
shall pay the L~ssor the amount owed under the Lease as amended. Any amendments must be in writing 
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and signed by both parties. 

(k) Remedies. Notwithstanding anything to the contrary in this Lease, neither Party shall be liable to 
the other for any indirect, special, punitive, incidental or exemplary damages, whether foreseeable or not 
and whether arising out of or in connection with this Lease, by statute, in contract, tort, including 
negligence, strict liability or otherwise, and all such damages are expressly disclaimed .. This provision 
does not limit Lessee's obligation to indemnify Lessor for third-party suits, claims, or damages under 
Section 16 of this Lease. 

(1) Financial Responsibility. Lessee will comply with all applicable law regarding financial 
responsibility for Carbon Dioxide storage, and will post bonds or other fmancial guarantees as required 
by the government entities. 

(m) Attorneys' Fees. If any suit or action is filed or arbitration commenced by either Party against 
the other Party to enforce this Lease or otherwise with respect to the subject matter of this Lease, the 
prevailing party shall be entitled to recover reasonable costs and attorneys' fees incurred in investigation 
of related matters and in preparation for and prosecution of such suit, action, or arbitration as fixed by the 
arbitrator or court, and if any appeal or other form of review is taken from the decision of the arbitrator or 
any court, reasonable costs and attorneys' fees as fixed by the court. 

(n) Representations and Warranties. Lessor represents and warrants to Lessee the following as of 
the Effective Date and covenants that throughout the Term: (i) Lessor has the full right, power and 
authority to grant rights, interests and license as contained in this Lease. Such grant of the right, interests 
and license does not violate any law, ordinance, rule or other governmental restriction applicable to the 
Lessor or the Leased Premises and is not inconsistent with and will not result in a breach or default under 
any agreement by which the Lessor is bound or that affects the Leased Premises. (ii) Neither the execution 
and delivery of this Lease by Lessor nor the performance by Lessor of any of its obligations under this 
Lease conflicts with or will result in a breach or default under any agreement or obligation to which Lessor 
is a party or by which Lessor or the Leased Premises is bound. (iii) A.11 information provided by Lessor to 
Lessee, as it pertains to the Leased Premises' physical condition, along with Lessor's rights, interests and 
use of the Leased Premises, is accurate in all material respects. (iv) Lessor has no actual or constructive 
notice or knowledge of Hazardous Substances at, on, above, below or near the Leased Premises. (v) Each 
of the undersigned represents and warrants that they have the authority to execute this Lease on behalf of 
the Party for which they are signing. 

( o) Severability. Should any provision of this Lease be held, in a final and unappealable decision by 
a court of competent jurisdiction, to be either invalid, void or unenforceable, the remaining provisions of 
this Lease shall remain in full force and effect, unimpaired by the holding. If the easements or other rights 
under this Lease are found to be in excess of the longest duration permitted by applicable law, the term of 
such easements or other rights shall instead expire on the latest date permitted by applicable law. 

(,P) Memorandum of Lease. This Lease shall not be recorded in the real property records. Lessee 
shall cause a memorandum of this Lease to be recorded in the real property records of the county in which 
the Leased Premises is situated. A recorded copy of said memorandum shall be furnished to Lessor within 
thirty (30) days of recording. 

( q) Notices. All notices required to be given under this Lease shall be in writing~ and shall be deemed 
to have been given upon (a) personal delivery, (b) one (1) Business Day after being deposited with Fed.Ex 
or another reliable overnight courier service, with receipt acknowledgment requested, or ( c) upon receipt 
or refused delivery deposited in the United States mail, registered or certified mail, postage prepaid, return 
receipt required, and addressed to the respective Party at the addresses set forth at the beginning of this 
Lease, or to such other address as either Party shall from time to time designate in writing to the other 
Party. 

(r) No Waiver. The failure of either Party to insist in any one or more instances upon strict 
performance of any of the provisions of this Lease or to take advantage of any of its rights hereunder shall 
not be construed as a waiver of any such provision or the relinquishment of any such rights, but the same 
shall continue and remain in full force and effect. 

( s) Estoppels. Either party hereto ( the ''Receiving Party"), without charge, at any time and from time 
to time, within ten (10) Business Days after receipt of a written request by the other party hereto (the 
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"Requesting Parti'), shall deliver a written statement, duly executed, certifying to such Requesting Party, 
or any other person, firm or entity specified by such Requesting Party: (i) that this Lease is unmodified 
and in full force and effect, or if there has been any modification, that the same is in full force and effect 
as so modified and identifying the particulars of such modification; (ii) whether or not, to the knowledge 
of the Receiving Party, there are then existing any offsets or defenses in favor of such Receiving Party 
against enforcement of any of the terms, covenants and conditions of this Lease and, if so, specifying the 
particulars of same and also whether or not, to the knowledge of such Receiving Party, the Requesting 
Party has observed and performed all of the terms, covenants and conditions on its part to be observed 
and performed, and if not, specifying the particulars of same; and (iii) such other information as may be 
reasonably requested by the Requesting Party. Any written :instrument given hereunder may be relied 
upon by the recipient. 

(t) Counterparts. This Lease may be executed in any number of counterparts, each of which, when 
executed and delivered, shall be an original, but all of which shall collectively constitute one and the same 
instrument. 

(u) Governing Law. This Lease shall be governed, interpreted, and enforced in accordance with the 
laws of the state of North Dakota. 

(v) Further Action. Each Party will execute and deliver all documents, provide all information, and 
take or forbear from all actions as may be necessary or appropriate to achieve the purposes of this Lease, 
including without limitation executing a memorandum of easement and all documents required to obtain 
any necessary government approvals. 

(w) Entire Agreement. This Lease, into which the attached Exhibit A is :incorporated by reference, 
contains the entire agreement of the Parties. There are no other conditions, agreements, representations, 
warranties, or understandings, express or implied. 

[ Remainder of page intentionally left blank Signature page follows.] 
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IN WITNESS OF THE ABOVE, Lessor and Lessee have caused this Lease to be executed and delivered 
by their duly authorized representatives as of the Effective Date. 

LESSOR: 

By: ______________ _ 
Print: _____________ _ 

By: ______________ _ 
Print: _____________ _ 

LESSEE: 

MINNKOTA POWER COOPERATIVE, INC. 

By: _____________ _ 
Print: --------------
Its: ______________ _ 
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Exhibit A 

LEGAL DESCRIPTION OF THE PROPERTY 

The Leased Premises consists of the lands located in Oliver County, North Dakota that are owned by the 
Lessor and generally described as follows: 

Southeast Quarter of Section 35 of Township 142 North, Range 84 West of the Fifth 
Principal Meridian, Oliver County. North Dakota: 

The Southwest Quarter and Southeast Quarter of the Southeast Quarter of Section 35, Township 142 North, 
Range 84 West, Oliver County, North Dakota, 

Containing 80 acres, more or less, according to the original Government Survey. 

For purposes of calculating the royalty payable under Section S(b) of this Lease, the Parties stipulate that the 
Leased Premises consists of 80 acres. 
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LEASE PAYMENT CALCULATION 

Enclosed is a check in the amount of $4,000.00 to for the following real property located in Oliver County, North 
Dakota described as: 

Total Initial Term Payment for Lease $4 000.00 

Including the enclosed check, MINNKOTA POWER COOPERATIVE, INC., has paid Michael Dresser 
e'Landowner") hereby acknowledges receipt of the sum of $4,000.00 in full payment for the initial term of the 
Lease. 

Please return one (1) copy of this Lease Payment Calculation Minnk:ota Power Cooperative, within 30 days of your 
receipt of the enclosed notice and payment. 

PAYMENT RECORD 

Paid by Company Voucher No. ________ Check No. 7'f 0() 

Dme ___ -::..,10~/l~I~n~0~2~3 _________ Amount __ ~$_4~,0_0_0~.0_0 ______ _ 

Aclmow I edged by: 
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Exhibit B to Declaration of Derrick Braaten 

Case No. 05-2023-CV-00065 
97803 8/18/2023 11:21 AM Total Pages: 3 
BOOK: 45 PAGE: 270 FEES: $20.00 RB WARRANTY DEED 
M~Nulty-Eide, OLIVER COUNTY RE~~ ·-r«~ 
~4~~~,{rQ t~M~ 

SOLEM LAW OFFICE 
PO BOX 249 

BEULAH, ND 58523 

S01,EM LAW OFFICE 
109 CENTRAL AVENUE S 

P.O.BOX249 
BEULAH, ND 5151J 
PII. {7'l) 173-5555 
FAX (701) 173-4951 

-•il:""111W'4i)wntriv.cea 

WARRANTY DEED 
THIS INDENTURE, made this /(, II. day of June, 2023, between JOHNELL J. KUSLER 

and GEOFFREY E. TAYLOR, wife and husband, whose post office address is I 884 Hillcrest 

Avenue, St. Paul, Minnesota 55116 AND MILDA L. HEDBLOM, a/k/a MILDA K. HEDBLOM 

and EDWIN FOGELMAN, wife and husband, whose post office address is 1801 Summit Avenue, 

St. Paul, Minnesota 55105, Grantors; and KURT M. SWENSON and FAYE B. SWENSON 

Trustees of the Swenson Living Trust dated May 19, 2023, whose post office address is 

5774 21st Street SW, Beulah, North Dakota 58523, Grantees. 

WITNESS ETH, for and in consideration of the sum of One Hundred Eighty-Four Thousand 

Four Hundred and Eighty-Six Dollars ($184,486.00), Grantors do hereby GRANT to said Grantees 

all of the following real property lying and being in the County of Oliver, and State ofNorth Dakota 

and described as follows, to-wit: 

Outlot "B'' located in the East Half (E½) of the Northwest Quarter 
(NW¼) of Section Seven (7), Township One Hundred Forty-Two (142) 
North, Range Eighty-Seven (87) West of the 5th P.M., Oliver County, 
North Dakota LESS Lot One (1) of said Outlot "B". 

The above legal description was obtained from a previously recorded instrument. 

The Grantors except and reserve unto themselves all of the oil, gas, coal, and 
all other minerals presently owned by them and located in and under the above 
described real property, together with the right of ingress and egress at all 
times for the purpose of mining, drilling, exploring, operating and developing 
said lands for oil, gas, coal, and all other minerals containing fissionable 
materials, and all other minerals, and storing, handling, transporting and 
marketing the same therefrom with the right to remove from said land all of 
the Grantees' property and improvements. 

And the said Grantors, for themselves, their successors and assigns, do covenant with the 



SOLEM LAW OFFICE 
109 CENTRAL AVES. 

P.O.BOX249 
BEULAH, ND S8S23 
PH.{701) 813-SSSS 
FAX (701) 873.-4958 

e-mail: beulaw@watriv.com 

Grantees, that they are well seized in fee of the land and premises aforesaid, and have good right to 

sell and convey the same in manner and form aforesaid; that the same are free from alJ 

encumbrances, except easements, reservations of record, and any outstanding protective covenants; 

and the above granted lands and premises in the quiet and peaceable possession of said Grantees, 

against all persons lawfully claiming or to claim the whole or any part thereof, the said Grantors will 

warrant and defend. 

WITNESS, the hand of the Grantors: 

I certify that the full consideration paid 
for the property described in this Deed 
is $184,486.00. 

DATED: i-'7-Z-3 

A SIGNED: ... p-,J.!::ii,-.+;;:;.:;~.zr-::i~--------

STATE OF NORTH DAKOTA ) 
) 

COUNTY OF MERCER ) 

GEOFFREY E. TA YLO 

On this /6/:" day of June, 2023, before me, a Notary Public in and for said County and 
State, personally appeared JOHNELL J. KUSLER and GEOFFREY E. TAYLOR, known to me 
to be the persons that are described in and that executed the within instrument, and acknowledged 
to me that they executed the same. 

SCOTTT. SOLEM 
NOTARY PUBLIC 

1 t State of North Dakota 
1 My Comml11lon ~xpi!es: O~ober 28, 2026 

1 

2 
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SOLEM LAW OFFICE 
109 CENTRAL AVES. 

P.O.BOX2◄9 

BEULAH, ND ill23 
PH. (701) 873-SSSS 
FAX (701) 813-4958 

e-mail: bc:ulaw@watriv.com 

ST A TE OF NORTH OAK OT A ) 
) 

COUNTY OF MERCER ) 

On this /blh. day of :fun e , 2023, before me, a Notary Public in and for 
said County and State, personally appeared MILDA L. HEDBLOM and EDWIN FOGELMAN, 
known to me to be the persons that are described in and that executed the within instrument, and 
acknowledged to me that they executed the same. 

SCOTTT. SOLEM 
NOTARY PUBLIC 

State of North Dakota 
My Comml11ton Exptres: October 28. 2028 1 

-- - - - -

Auditor's Office 
Oliver County, N.D. V/.,._ 
transf r entered thisL_day of 

~~~~a,._-~2023 

MERCER c~OTA 
NO'f,!{RY P IC 

3 

NWLA SUPP-043 



Delinquent Taxes, Special Assessments, or Installments of 
Special As!itlssments Paid and Transfer Entered this --2:]__ 
day of ~I\Q.rc b , 2023. 225879 

·~du 

STATE OF NORTH DAKOTA OFFICE OF 
COUNTY OF MERCER COUNTY RECORDER 

I hereby certify that the within instrument was filed ln this office 
for record this 3/27/2023 at 10:40 AM, and was duly recorded as 
Book 179 DEED on Page 233 Fee: $20.0CJ 

SOLEM LAW OFFICE 
109 CENTRAL AVENUES 

r.O.BOXl49 
BEULAH~ ND 58523 
PH, (701) 873-SSSS 

FAX (701)873-4958 
e-maU:beutaw@westriv.tom 

County Recorder 6~ cS~ 
By Deputy~---~~---------­
Return To: SOLEM LAW OFFICE - BEULAH, PO BOX 249 

t'f%1 BEULAH, ND 58523 

WARRANTY DEED 
t" 

THIS INDENTURE, made this / S day of _-f'f\.~_cl..A-C __ " _ _, 2023, between 

JOHNELL J. KUSLER, as Personal Representative of the Estate of James 0. Kusler, whose 

post office address is 1884 Hillcrest Avenue, St. Paul, Minnesota 55116, JOHNELL J. KUSLER 

and GEOFFREY E. TAYLOR, wife and husband, whose post office address is 1884 Hillcrest 

Avenue,St.Paul,Minnesota55116,ANDMILDAL.HEDBLOM,a/k/aMILDAK.HEDBLOM 

and EDWIN FOGELMAN, wife and husband, whose post office address is 1801 Summit Avenue, 

St. Paul, Minnesota 55105, Grantors; and KURT M. SWENSON and FAYE B. SWENSON, 

husband and wife, whose post office address is 5774 21 st Street SW, Beulah, North Dakota 58523, 

Grantees. 

WITNESS ETH, for and in consideration of the sum of Two Hundred Forty-Four Thousand 

Six Hundred Two Dollars ($244,602.00), Grantors do hereby GRANT to said Grantees, as joint 

tenants with right of survivorship and not as tenants in common, all of the following real property 

lying and being in the County of Mercer, and State ofNorth Dakota and described as follows, to-wit 

Southeast Quarter (SEl/4) of Section Twenty-Seven (27), Township One 
Hundred Forty-Three (143) North, Range Eighty-Eight (88) West of the Fifth 
Principal Meridian, Mercer County, North Dakota. 

The above legal description was obtained from a previously recorded instrument. 

The Grantors except and reserve unto themselves all of the oil, gas, coal, and 
all other minerals presently owned by them and located in a.nd under the above 
described real property, together with the .-ight of ingress and egress at all 
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SOLEM LAW OFFICE 
10!> CENTRALAVE S. 

P.0.BOX249 
BEULAH, ND 58523 
PH. (701) 873-5555 
FAX (701) 873-49S8 

e-mail: beulaw@wcs:triv.com 

times for the purpose of mining, drilling, exploring, operating and developing 
said lands for oil, gas, coal, and all other minerals containing fissionable 
materials, and all other minerals, and storing, handling, transporting and 
marketing the same therefrom with the right to remove from said land all of 
the Grantees' property and improv~~~nts. 

And the said Grantors, for themselves, their successors and assigns, do covenant with the 

Grantees, that they are well seized in fee of the land and premises aforesaid, and have good right to 

sell and convey the same in manner and form aforesaid; that the same are free from al I 

encumbrances, except easements, reservations ofrecord, and any outstanding protective covenants; 

and the above granted lands and premises in the quiet and peaceable possession of said Grantees, 

against all persons lawfully claiming or to claim the whole or any part thereof, the said Gran tors will 

warrant and defend. 

WI1NESS, the hand of the Grantors: 

I certify that the full consideration paid 
for the property described in this Deed 
is $244,602.00. 

DATED: /114rct. J.5', ck;;,l.3'. 
I 

SIGNED:~ L.-------

COUNTY OF Mercer-

) 
) 
) 

JOHNELL J. KUSLER, Personal 
Representative of the Estate of 
JAMES 0. KUSLER 

On this lffl. day of IYbirc.1-... , 2023, before me, a Notary Public in and for said 
County and State, personally appeared JOHNELL J. KUSLER, as Personal Representative of the 
Estate of James O. Kuster, known to me to be the person that is described in and that executed the 
within instrument, and acknowledged to me that she executed the same. 

sconr,~;; 
NOTARY i'U 

State of N:,,, ,, , 
rnmlssfon f: x P, r [", L 

~ ~ • .....__,,_, ..... ~~ 

2 
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SOLEM LAW OFFICE 
109 CENTRALAVE S. 

P.O,BOX249 
BEULAH, ND 58523 
PH. (701) 873-5S55 
FAX (701) g7;µ959 

e-mail: bC11law@westriv.com 

ST A TE OF ,A ~r-1-LJ,c, ~ 

COUNTY OF /??eo:;c:g-

) 
) 
) 

ti~~ T~ 
GEofFRiY E. TAYLOR 

On this /51-h. day of Jna,e-1-.. , 2023, before me, a Notary Public in and for said 
County and State, personally appeared JOHNELL J. KUSLER and GEOFFREY E. TAYLOR, 
known to me to be the persons that are described in and that executed the within instrument, and 
acknowledged to me that they executed the same, 

l scorn: SOLEM 
NOTARY PUBLIC 

i C State of North Dakota 
• Uv ommfssfon Expires: O~ober 28, 2028 i 

NOTARY PUBLIC 
P'kn~er COUNTY, A~r#, }>.r.t-G:ef.,..'" 
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SOLEM LAW OFFICE 
10!> CENTRALAVE S. 

P.O.BOX249 
BEUJ.AH, ND 58523 
PH. (701) 873-5555 
FAX (701) 873-4958 

e-mail: beulaw@westriv.com 

ST ATE OF Ahr,/-/, A?, l4d6 

COUNTY OF )?1r::::.1---c~ 

) 
) 
) 

EDWIN FOGELMANV 

On this /.5/-1-.. day of t?74:-cl. , 2023, before me, a Notary Public in and for 
said County and State, personally appeared MILDA L. HEDBLOM and EDWIN FOGELMAN, 
known to me to be the persons that are described in and that executed the within instrument, and 
acknowledged to me that they executed the same. 

scorn: sot.eM 
NOTARY PUauc 

StateofN 
My CommtssJon &piOrth Dakota 

rea: October 28, 20; s 
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Desirae Zaste 

From: 
Sent: 
To: 
Cc: 
Subject: 

Exhibit C to Declaration of Derrick Braaten 
Case No. 05-2023-CV-00065 

Tami L Norgard <tnorgard@vogellaw.com> 
Wednesday, March 25, 2020 3:47 PM 
Derrick Braaten 
Mccrum, Timothy; Weir, Pat 
Contractor access for survey work on K-1 Alternative parcels 

[Warning: External Sender] 

Mr. Braaten, 

As you know, I work with Billings County as local counsel on the Short's NEPA litigation and have otherwise worked with 
Billings County as special counsel for many years. Per your request of Tim Mccrum last Wednesday, you asked that all 
right-of-way communications from KU to you clients should be transmitted solely through you. As such, I write to 
confirm that KU will have consultants on the Short parcels tomorrow in order to conduct the surveying identified in the 
attached March 12, 2020 letter. They may continue day to day if the work is not complete tomorrow. This plan was 
discussed yesterday during the status conference with the Federal Magistrate Judge, but I wanted to reiterate it in 
writing for everyone's confirmation. This type of pre-condemnation access is allowed by state law without an access 
agreement and without payment pursuant to NDCC 32-15-06 so long as the contractors conduct themselves in a manner 
that creates the least possible private injury and so long as they repair any damage that may be occasioned. No damage 
is expected, but the contractors will repair any damage caused. 

If you have any questions or comments, please do not hesitate to contact me. 

Tami Norgard 
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Desirae Zaste 

From: 
Sent: 

Tami L Norgard <tnorgard@vogellaw.com> 
Thursday, March 26, 2020 3:39 PM 

To: Derrick Braaten; JJ England 
Cc: Weir, Pat; Mccrum, Timothy 
Subject: RE: Short v. Billings County 

I [Warning: External Sender] 

Thank you. 

From: Derrick Braaten <derrick@braatenlawfirm.com> 
Sent: Thursday, March 26, 2020 3:36 PM 
To: Tami L Norgard <tnorgard@vogellaw.com>; JJ England <jj@braatenlawfirm.com> 
Cc: Weir, Pat <pweir@nd.gov>; Mccrum, Timothy <rmccrum@crowell.com> 
Subject: RE: Short v. Billings County 

Ms. Norgard: 

I disagree with your legal conclusions. Mr. Short is, however, communicating to the tenants that they should not 
obstruct surveyor access in the next week. This should not be construed as a waiver or acquiescence. 

Derrick Braaten 
BRJ\/.\TEN LAW FIRM 

109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone: 701-221-2911 
Fax: 701-221-5842 
derrick(@braaten!awflrrn.com 
www. b r aat en! awfi nn .com 

PRIVILEGED COMMUNICATION 
This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic Communications Privacy Act, 18 U.S.C. 
Sections 2510-2521. This e-mail is confidential and may contain information that is privileged, attorney work product or exempt from disclosure 
under applicable law. Recipients should not file copies of this e-mail with publicly accessible records. If you have received this message in error, 
please immediately notify the sender by return e-mail and delete this e-mail message from your computer. 

From: Tami L Norgard <tnorgard@voge!!aw,com> 
Sent: Thursday, March 26, 2020 1:52 PM 
To: Derrick Braaten <derrlck@braaten!av<1flrm.com>; JJ England <ll@braaten!awflrm.com> 
Cc: Weir, Pat <pweir@nd.gov>; Mccrum, Timothy <rrr1ecrurr1(@crnwe!Lcorr1> 
Subject: Short v. Billings County 

I [Warning: External Sender] 

Hi Derrick and JJ, 

I tried to call your office today, but it appears your office is closed, so I will initiate this discussion by email. Per the KU 
letter dated March 12 to Shorts, the discussion in Federal Court on Tuesday and my confirming email yesterday, KU has 
surveyors on the Short property today to conduct the survey work indicated in the March 12 letter. Apparently, they 
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were stopped by the Short's tenants today, who threatened to call the Sheriff if KU steps foot off public 

roadways. Clearly the survey work will require them to step off the roadways, starting tomorrow. We are arming the 

Sheriff with appropriate information to respond to any tenant complaints. That said, you indicated that you wanted all 

landowner communication to be run through you, so I'm asking if you will please reach out to the Shorts' and their 

tenants and advise that KU has the right to survey the property, pursuant to NDCC 32-15-06. 

32:+'.15 .. (lf.t E:ntry fo:r making su rv,eys" 
In aH cases when land is required for pu bl!c usi,; the pers:0n or corporation, or the person1S 

or corporati=0n1s a;ients, !in charge of such use may survey and locate the· same·; but a rnust be 
located in the rnanner wh!c:h wm be :eompaUble wRh the greatest public benefit and the least 
priivate injury and subject to the provisions of se·cUon 3.2~15~-2-1. Whoever is !in charge of such 
public use may enter upon the !and and make examinath:ms, survey:s, and maps ther~1ot and 
such entry ,constRutes no claim for relief ill favor ,of the ,owner of the !and except for injurles 
reslilting fron1 n:eg!lgence; wantonness,i or rna!k::e. 

KU has approximately 3-5 days of survey work on the property. I hope a discussion with the Sheriff isn't 

necessary. Please call me on my cell phone if you have questions or comments 218-790-1437. 

Thank you, 

Tami Norgard 

Click here to report this email as spam. 
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Desirae Zaste 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Tami L Norgard <tnorgard@vogellaw.com> 
Friday, April 10, 2020 5:25 PM 
Derrick Braaten 
Marcia Lamb; Weir, Pat 
Little Mo-Survey follow up letters 
Litttle Mo-Survey letter follow up-Johnson Family.pdf; Billings County Litttle Mo-Survey letter follow 
up-Sarah Short Sarbacker.pdf; Billings County Litttle Mo-Survey letter follow up-Sandra Short.pdf 

I [Warning: External Sender] 

Hello Mr. Braaten, 

Attached please find follow up notice letters to Peggy Anderson, Sarah Short Sarbacker and Sandra Short, who I 
understand to be your clients. Per your directive that all right-of-way related correspondence go through you, I'm 
forwarding the letters to you by email. No paper copy will be sent to your clients. 

Thank you, 

Tami Norgard 
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April 10, 2020 

Sandra Short 
804 W. Merle Hibbs Blvd. 
Marshalltown, IA 50158 

Re: Research and Survey 

Dear Sandra Short: 

The purpose of this letter is a follow up to the letter mailed & dated March 12, 2020 and to notify you 
that crews have begun and will continue to be working in the area. 

Contractors will conduct various survey activities that are necessary for us to complete the project, 
pursuant to the authority granted to the County pursuant to North Dakota Century Code 32-15-06 and 
24-05-09. The surveys would generally consist of the following: 

• Topographic Survey-A survey crew measuring the location and elevation of landforms and 

various features such as utility lines (above and below ground), property, and building corners. 

• Soil Survey- A geotechnical engineering firm will be taking soil borings in order to analysis the 

soil at vary depths. To complete this operation a drilling truck will be used. 

Be advised that the consultants will make every effort to cause no damage to your property. They want 
to complete the survey work now, while the ground is frozen, to cause the least private injury possible. If 
there is any damage occasioned by the access, Billings County will make sure the repairs are completed 
or injury remedied. 

If you have questions or concerns regarding any of the information listed above, please contact KU 
Agent, Denese Mcleish, at (701)355-8741 or email denese.mcleish@kljeng.com. 

Sincerely, 

Denese Mcleish 

ROW Department Manager 



ACCESS AGREEMENT 
Name: Sarah Short Sarbacker 

Address: 5608 S. Deer Park Dr., Sioux Falls, SD 57108 

Phone: Home (701) ______ Cell ( 

Cell#: 605-261-5636 
Email: sarabsd@msn.com 

I hereby give Billings County, and its agent, Kadrmas, Lee & Jackson, Inc. access to 
enter/cross/work on the property described below: 

Lot 8, NW¼SW¼ of Section 22, Township 143, Range 102, ID#: 27 0000 01220 000 

N½ and S½ less 17.26 ARW of Section 34, Township 143, Range 102, ID#: 27 0000 01231 001 & 
27 0000 01231 000 

County of Billings, State of North Dakota. 

Billings County, and its agent, Kadrmas, Lee & Jackson, Inc. will enter the property identified 
above for the purpose of doing those things reasonably convenient or necessary to complete a 
survey, take soil samples, and prepare maps. They will follow landowner requested instructions 



to the extent possible. While no damage is expected, any property damage will be promptly 
repaired and/or reimbursed by Billings County or its agents. 

This form does not authorize any construction of any type. 

Owner: ---------------------- Date: _____ _ 

Special Notes: 

Tenant/Renter Name: _______________ Phone Number: _______ _ 



April 10, 2020 

Sarah Short Sarbacker 
5608 S. Deer Park Dr. 
Sioux Falls, SD 57108 

Re: Research and Survey 

Dear Sarah Short Sarbacker: 

The purpose of this letter is a follow up to the letter mailed & dated March 12, 2020 and to notify you 
that crews have begun and will continue to be working in the area. 

Contractors will conduct various survey activities that are necessary for us to complete the project, 
pursuant to the authority granted to the County pursuant to North Dakota Century Code 32-15-06 and 
24-05-09. The surveys would generally consist of the following: 

• Topographic Survey-A survey crew measuring the location and elevation of landforms and 

various features such as utility lines (above and below ground), property, and building corners. 

• Soil Survey- A geotechnical engineering firm will be taking soil borings in order to analysis the 

soil at vary depths. To complete this operation a drilling truck will be used. 

Be advised that the consultants will make every effort to cause no damage to your property. They want 
to complete the survey work now, while the ground is frozen, to cause the least private injury possible. If 
there is any damage occasioned by the access, Billings County will make sure the repairs are completed 
or injury remedied. 

If you have questions or concerns regarding any of the information listed above, please contact KU 
Agent, Denese Mcleish, at (701)355-8741 or email denese.mcleish@kljeng.com. 

Sincerely, 

Denese Mcleish 

ROW Department Manager 



ACCESS AGREEMENT 
Name: Sarah Short Sarbacker 

Address: 5608 S. Deer Park Dr., Sioux Falls, SD 57108 

Phone: Home (701) ______ Cell ( 

Cell#: 605-261-5636 
Email: sarabsd@msn.com 

I hereby give Billings County, and its agent, Kadrmas, Lee & Jackson, Inc. access to 
enter/cross/work on the property described below: 

Lot 8, NW¼SW¼ of Section 22, Township 143, Range 102, ID#: 27 0000 01220 000 

N½ and S½ less 17.26 ARW of Section 34, Township 143, Range 102, ID#: 27 0000 01231 001 & 
27 0000 01231 000 

County of Billings, State of North Dakota. 

Billings County, and its agent, Kadrmas, Lee & Jackson, Inc. will enter the property identified 
above for the purpose of doing those things reasonably convenient or necessary to complete a 
survey, take soil samples, and prepare maps. They will follow landowner requested instructions 



to the extent possible. While no damage is expected, any property damage will be promptly 
repaired and/or reimbursed by Billings County or its agents. 

This form does not authorize any construction of any type. 

Owner: ---------------------- Date: _____ _ 

Special Notes: 

Tenant/Renter Name: _______________ Phone Number: _______ _ 



April 10, 2020 

Peggy L. Anderson, as Personal Representative 
of the Estate of Anne W.S. Johnson 
6805 West 8th Street 
Sioux Falls, SD 57107 

Re: Research and Survey 

Dear Peggy L. Anderson, PR of the Estate of Anne W.S. Johnson: 

The purpose of this letter is a follow up to the letter mailed & dated March 12, 2020 and to notify you 
that crews have begun and will continue to be working in the area. 

Contractors will conduct various survey activities that are necessary for us to complete the project, 
pursuant to the authority granted to the County pursuant to North Dakota Century Code 32-15-06 and 
24-05-09. The surveys would generally consist of the following: 

• Topographic Survey-A survey crew measuring the location and elevation of landforms and 

various features such as utility lines (above and below ground), property, and building corners. 

• Soil Survey- A geotechnical engineering firm will be taking soil borings in order to analysis the 

soil at vary depths. To complete this operation a drilling truck will be used. 

Be advised that the consultants will make every effort to cause no damage to your property. They want 
to complete the survey work now, while the ground is frozen, to cause the least private injury possible. If 
there is any damage occasioned by the access, Billings County will make sure the repairs are completed 
or injury remedied. 

If you have questions or concerns regarding any of the information listed above, please contact KU 
Agent, Denese Mcleish, at (701)355-8741 or email denese.mcleish@kljeng.com. 

Sincerely, 

Denese Mcleish 

ROW Department Manager 



ACCESS AGREEMENT 
Name: Sarah Short Sarbacker 

Address: 5608 S. Deer Park Dr., Sioux Falls, SD 57108 

Phone: Home (701) ______ Cell ( 

Cell#: 605-261-5636 
Email: sarabsd@msn.com 

I hereby give Billings County, and its agent, Kadrmas, Lee & Jackson, Inc. access to 
enter/cross/work on the property described below: 

Lot 8, NW¼SW¼ of Section 22, Township 143, Range 102, ID#: 27 0000 01220 000 

N½ and S½ less 17.26 ARW of Section 34, Township 143, Range 102, ID#: 27 0000 01231 001 & 
27 0000 01231 000 

County of Billings, State of North Dakota. 

Billings County, and its agent, Kadrmas, Lee & Jackson, Inc. will enter the property identified 
above for the purpose of doing those things reasonably convenient or necessary to complete a 



survey, take soil samples, and prepare maps. They will follow landowner requested instructions 
to the extent possible. While no damage is expected, any property damage will be promptly 
repaired and/or reimbursed by Billings County or its agents. 

This form does not authorize any construction of any type. 

Owner: Date: ---------------------- ------

Special Notes: 

Tenant/Renter Name: _______________ Phone Number: _______ _ 



STATE OF NORTH DAKOTA 

COUNTY OF BOTTINEAU 

Northwest Landowners Association, 

Plaintiff, 

v. 

State of North Dakota, North Dakota Industrial 
Commission, Hon. Douglas Burgum in his 
official capacity as Governor of the State of 
North Dakota and as the Chairman and a 
member of the North Dakota Industrial 
Commission, and Hon. Drew Wrigley in his 
official capacity as Attorney General of North 
Dakota and as a member of the North Dakota 
Industrial Commission, and Hon. Doug 
Goehring in his official capacity as Agriculture 
Commissioner of North Dakota and as a 
member of the North Dakota Industrial 
Commission, 

Defendants. 

Exhibit D to Declaration of Derrick Braaten 
Case No. 05-2023-CV-00065 

DISTRICT COURT 

NORTHEAST JUDICIAL DISTRICT 

Case No. 05-2023-CV-00065 

PLAINTIFF NORTHWEST LANDOWNERS ASSOCIATION'S FOURTH 
SUPPLEMENTAL ANSWERS AND RESPONSES TO STATE DEFENDANTS' FIRST 
INTERROGATORIES AND REQUEST FOR PRODUCTION OF DOCUMENTS TO 

PLAINTIFF 

TO: STATE DEFENDANTS AND THEIR ATTORNEYS OF RECORD: 

INTERROGATORIES 

Interrogatory No. 1: Identify the name and title or position of each person who 

participated in preparing the answers to these interrogatories. 

ANSWER: Troy Coons, President; Bob Grant, Treasurer. Legal counsel and staff also 
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assisted with these answers and responses. 

Interrogatory No. 2: Identify the name, current address, contact information, and title or 

position of each person you will be calling, or anticipate that you may be calling, as a non-expert 

witness at trial or for any other proceedings in this litigation. For each person so identified, also 

state the anticipated substance of the person's testimony. 

OBJECTION: Plaintiffs object to this interrogatory as calling for attorney work 

product and premature disclosure of witnesses. This interrogatory is also objected to because it 

exceeds the scope of discoverable information pursuant to N.D.R.Civ.P. with respect to its demand 

for identification of witnesses "for any other proceedings in this litigation." Witnesses will be 

disclosed according to this Court's scheduling order. 

Interrogatory No. 3: Identify each document, communication, or tangible thing that you 

will or might use as an exhibit at trial or for any other proceedings in this litigation. For each 

document, communication, or tangible thing so identified, state: 

( l) the name, address, and contact information of the individuals who have custody of 

each original document, communication, or tangible thing; 

(2) the name, address, and contact information of the individuals involved in creating 

or acquiring each document, communication, or tangible thing. 

OBJECTION: Plaintiffs object to this interrogatory as calling for attorney work 

product and premature disclosure of exhibits. This interrogatory is also objected to because it 

exceeds the scope of discoverable information pursuant to N.D.R.Civ.P. with respect to its demand 

for identification of exhibits "for any other proceedings in this litigation." Exhibits will be 

disclosed according to this Court's scheduling ordec 
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Interrogatory No. 4: Identify the name, current address, contact information, and title or 

position of each expert witness you anticipate calling at trial or for any other proceedings in this 

litigation, to include any experts whom you expect to submit an expert report in this litigation. 

With respect to each person so identified, state: 

(I) The professional qualifications of the expert witness; 

(2) The subject matter on which the expert witness is expected to testify; 

(3) The substance of the facts and opinions to which the expert witness is expected to 

testify; and 

( 4) A summary of the grounds for each opinion to be expressed by the expert witness. 

OBJECTION: Plaintiff objects to this interrogatory to the extent it requests 

information exceeding the requirements ofN.D.R.Civ.P. 26 and this Court's scheduling order, and 

specifically the demand to identify witnesses who may be called "for any other proceedings in this 

litigation." 

ANSWER: At this time Plaintiff does not anticipate calling expert witnesses at trial 

except as necessary for rebuttal. 

Interrogatory No. 5: Pertaining to the claims in your Complaint challenging N.D.C.C. 

§ 38-22-10 (relating to the Industrial Commission's authority to amalgamate property interests for 

pore space storage of carbon dioxide), identify: 

a. The name, address, and contact information for each member of your organization that 

you claim owns real property where the pore space is or will be subject to an 

amalgamation order pursuant to N.D.C.C.§ 38-22-10, as well as the date when that 

individual became a member of your organization; 

b. For each member or your organization so identified, further provide: 
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(i) the legal description(s) of the member's real property(ies) that you claim is or 

will be affected by an amalgamation order; 

(ii) the date(s) when the member was presented with a voluntary lease, easement, 

or other contract for the storage of carbon dioxide in the pore space of the affected 

real property(ies ); 

(iii) the date(s) when the member accepted or rejected any such voluntary lease, 

easement, or contract for the storage of carbon dioxide in the pore space of the 

affected real property(ies ); 

(iv) the date(s) of the order(s) (or other directive(s), however styled) from the 

Industrial Commission subjecting the member's affected real property(ies) to 

amalgamation for the storage of carbon dioxide without the member's consent; 

(v) the date(s) when the member's affected real property interests became or will 

become subject to amalgamation for the storage of carbon dioxide without the 

member's consent; 

(vi) the compensation or payments that the member has received, is receiving, or 

will receive for the storage of carbon dioxide in the affected real property(ies); 

(vii) how, if at all, the member is currently using the pore space of the affected real 

property(ies) or intends to use the pore space of the affected real property(ies); and 

(viii) a brief description of the member's basis for opposing the storage of carbon 

dioxide in the affected real property(ies), and any additional information you 

believe would assist State Defendants in identifying and validating the member's 

claim of possessing affected real property(ies). 
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c. If you claim that you-as an organization-possess any real property(ies) that have 

been or will be subject to an amalgamation order pursuant to N.D.C.C. 38-22-10, 

provide the same information requested in the preceding subsection. 

OBJECTION: Plaintiffs object to this interrogatory as irrelevant and not reasonably 

calculated to lead to discoverable evidence, and as overly burdensome and not reasonably 

proportional to the needs of this matter. Additionally, the State of ND has indicated that it intends 

to attempt to depose the members of NWLA who are listed in these interrogatories. These 

interrogatories and the State's intended depositions are unreasonable and unnecessary and NWLA 

will seek a protective order to prevent the taking of such depositions. 

Further, subsections b (ii), (iii), (vi), (vii), and (viii) are improper and irrelevant on there 

face and appear to be interposed for the purpose of harassing NWLA and its members. The other 

parts of this interrogatory appear intended to obtain information regarding NWLA' s standing to 

bring this lawsuit, although they are also unreasonably invasive and at times overly broad. 

The United States Supreme Court and the Supreme Court of North Dakota recognize 

associational standing when, as in the case at bar, the plaintiff organization is seeking injunctive 

relief. Hunt v. Washington State Apple Adver. Comm 'n, 432 U.S. 333 (1977); First Intern. Bank 

v. Peterson, 797 N.W.2d 316, 2011 ND 87. An organization may have associational standing and 

may sue on its members' behalf, where: "(a) [at least some of] its members would otherwise have 

standing to sue in their own right; (b) the interests it seeks to protect are germane to the 

organization; and ( c) neither the claim asserted nor the relief requested requires the participation 

of individual members in the lawsuit." Nodak Mut. Ins., 2004 ND 60, 1 14, 676 N.W.2d 752; see 

also Hunt, 432 U.S. at 343. NWLA meets the requirements for associational standing. NWLA's 

members include many landowners in the oil patch and the area where numerous carbon dioxide 

Page 5 of29 



sequestration projects have been permitted or planned, and who own pore space impacted by the 

unconstitutional provisions in N.D.C.C. ch. 38-22 and chapter 38-25. The interests that NWLA 

seeks to protect are germane to its purpose of protecting landowners and maintaining a balance in 

resource development and property rights of individuals. The constitutional claims asserted by 

NWLA and the injunctive relief requested by NWLA do not require individualized proof from its 

members and their participation in the lawsuit is not otherwise required. This interrogatory is a 

tactic being utilized to engage NWLA in a discovery dispute such that the State Defendants can 

then claim that the individualized proof of members and their participation is required in the 

lawsuit, and the fact that they have disclosed information in response is evidence of this. Although 

NWLA will provide some limited information in support of its associational standing, the invasive 

attempts to depose NWLA members and make its standing a focal point for this litigation is 

inappropriate and NWLA objects to these transparent attempts to create an issue where none exists, 

and by providing limited relevant information as it agreed to do in informal conversations with the 

State Defendants it is not conceding that this discovery is appropriate and objects to the same. 

Significantly, NWLA has direct standing to assert the claims in its Complaint. One way for 

an organization to show direct organizational standing is to show that it has devoted significant 

resources to identify and counteract the deprivation of civil rights and the unconstitutional attack 

on private property rights that is inherent in the statutory provisions being challenged here. NWLA 

has been engaged with its legal counsel for years at the legislative session trying to defend private 

property rights, and it has expended most of the money, time, and resources it has ever held in this 

defense. The laws here being challenged undermine not only the very basis of and sanctity of 

private property rights in North Dakota, but strike at the heart of NWLA's existence as an 

organization because without private property to defend, NWLA loses its reason to exist. "Such 
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concrete and demonstrable injury to the organization's activities -- with the consequent drain on 

the organization's resources -- constitutes far more than simply a setback to the organization's 

abstract social interests." Havens Realty Corp. v. Coleman, 455 U.S. 363, 379, 102 S. Ct. 1114, 

1124 (1982). In general, NWLA exists as an organization to defend landowners' property rights. 

When the government takes those property rights away, there is nothing for an organization like 

NWLA left to protect. 

ANSWER: Notwithstanding the objections above and without conceding these 

objections, NWLA answers as follows. 

NWLA's members include many landowners in the oil patch where gas storage projects 

are most likely to occur (see https://www.ndlegis.gov/sites/default/files/resource/67-

202 l/library/sb2065.pdD and the area where numerous carbon dioxide sequestration projects have 

been permitted or planned, and who own pore space impacted by the unconstitutional provisions 

in N.D.C.C. ch. 38-22 and chapter 38-25. The interests that NWLA seeks to protect are germane 

to its purpose of protecting landowners and maintaining a balance in resource development and 

property rights of individuals. 

NWLA has devoted significant resources to identify and counteract the deprivation of civil 

rights and the unconstitutional attack on private property rights that is inherent in the statutory 

provisions being challenged here. NWLA has been engaged with its legal counsel for years at the 

legislative session trying to defend private property rights, and it has expended most of the money, 

time, and resources it has ever held in this defense. It has held conferences and community 

meetings, disseminated data and information, paid to compile expensive and lengthy reports, 

organized members, commented on agency rulemaking, lobbied at the legislature, and generally 

spent its entire existence fighting for the farmers and ranchers, and other private property owners 
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of North Dakota. NWLA stands behind the landowners of North Dakota, and stands up for them, 

and the laws here being challenged undermine not only the very basis of and sanctity of private 

property rights in North Dakota, but strike at the heart of NWLA's existence as an organization 

because without private property to defend, NWLA loses its reason to exist. "Such concrete and 

demonstrable injury to the organization's activities -- with the consequent drain on the 

organization's resources -- constitutes far more than simply a setback to the organization's abstract 

social interests." Havens Realty Corp. v. Coleman, 455 U.S. 363, 379, 102 S. Ct. 1114, 1124 

(1982). 

NWLA also has members who are directly impacted by the challenged laws. 

a. Kurt and FayE Swenson 
5774 2 pt Street SW 
Beulah, ND 58523 

b. (i) Wl/2 NE¼ of Section 14 T142N R88W, Mercer County 
Outlot B, E 1/2 of Section 7 142N R87W, Oliver County 
SEI/4 of Section 27 T143N R88W, Mercer County and 
see also attached documents. 

(iv)See attached documents. 
(v) See attached documents. 

a. Michael Dresser 
3731 24th St SW 
Center, ND 58530 

b. (i) See attached documents. 
(iv) See attached documents. 
( v) See attached documents. 

SUPPLEMENTAL ANSWER: 

a. Kurt and FayE Swenson 
5774 2ist Street SW 

Beulah, ND 58523 
February 17, 2022 

b. (i) Wl/2 NE¼ of Section 14 T142N R88W, Mercer County 
Outlot B, El/2 of Section 7 142N R87W, Oliver County 
SEI/4 of Section 27 Tl43N R88W, Mercer County and 
see also attached documents in subfolder "Swenson". 

(iv)See attached documents in subfolder "Swenson". 

Page 8 of29 



(v) See attached documents in subfolder "Swenson". 

a. Michael Dresser 
3731 24th St SW 
Center, ND 58530 
June 29, 2023 

b. (i) See attached documents in subfolder "Dresser", "C29029", 
specifically pgs. 953, 981, 1119, 1166, and 1676. Section 35-TI 42N­
R84W, Oliver County which can be easily found in a matter of a few 
minutes by simply doing a "control + f'' search for "Dresser" and see 
also attached documents in subfolder "Dresser". 
(iv) See attached documents in subfolder "Dresser", specifically pgs. 1-
50 of the pdflabeled "C29029", pgs. 1-7 of the pdf labeled "C29030", 
pgs. 1-5 of the pdf labeled "C29031 ", pgs. 1-48 of the pdf labeled 
"C29032", pgs. 1-7 ofthe pdflabeled "C29033", and pgs. 1-5 ofthe pdf 
labeled "C29034". See also recording in subfolder "Dresser". 
(v) See attached documents in subfolder "Dresser". 

SECOND SUPPLEMENTAL ANSWER: 

c. Kurt and FayE Swenson 
57742)51 Street SW 
Beulah, ND 58523 
February 17, 2022 

d. (i) Wl/2 NE¼ of Section 14 Tl42N R88W, Mercer County 
Outlot B, El/2 of Section 7 142N R87W, Oliver County 
SEI/4 of Section 27 Tl43N R88W, Mercer County and 
see also attached documents in subfolder "Swenson". 

(iv)See attached documents in subfolder "Swenson". 
(v) See attached documents in subfolder "Swenson". 

c. Michael Dresser 
2435 Concho Loop 
New Braunfels, TX 78130 
June 29, 2023 

d. (i) See attached documents in subfolder "Dresser", "C29029", 
specifically pgs. 953, 981, 1119, 1166, and 1676. Section 35-Tl 42N­
R84 W, Oliver County which can be easily found in a matter of a few 
minutes by simply doing a "control + f' search for "Dresser" and see 
also attached documents in subfolder "Dresser". 
(iv) See attached documents in subfolder "Dresser'\ specifically pgs. 1-
50 of the pdf labeled "C29029", pgs. 1-7 of the pdf labeled "C29030", 
pgs. 1-5 of the pdf labeled "C2903 l ", pgs. 1-48 of the pdf labeled 
"C29032", pgs. 1-7 of the pdflabeled "C29033", and pgs. 1-5 of the pdf 
labeled "C29034". See also recording in subfolder "Dresser". See 
attached bates stamped documents NWLA SUPP-001-040. 
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(v) See attached documents in subfolder "Dresser". See attached bates 
stamped documents NWLA SUPP-001-040. 

THIRD SUPPLEMENTAL ANSWER: 

e. Kurt and FayE Swenson 
5774 2I5t Street SW 
Beulah, ND 58523 
February 1 7, 2022 

f. (i) Wl/2 NE ¼ of Section 14 Tl 42N R88W, Mercer County 
Outlot B, El/2 ofNWl/4 Section 7 142N R87W, Oliver County 
SEl/4 of Section 27 T143N R88W, Mercer County and 
see also attached documents in subfolder "Swenson". See also 
attached bates stamped documents labeled NWLA SUPP-041-047. 

(iv)See attached documents in subfolder "Swenson". 
(v) See attached documents in subfolder "Swenson". 

e. Michael Dresser 
2435 Concho Loop 
New Braunfels, TX 78130 
June 29, 2023 

f. (i) See attached documents in subfolder "Dresser", "C29029", 
specifically pgs. 953, 981, 1119, 1166, and 1676. Section 35-Tl42N­
R84W, Oliver County which can be easily found in a matter of a few 
minutes by simply doing a "control + f' search for "Dresser" and see 
also attached documents in subfolder "Dresser". 
(iv) See attached documents in subfolder "Dresser", specifically pgs. 1-
50 of the pdf labeled "C29029'\ pgs. 1-7 of the pdf labeled "C29030", 
pgs. 1-5 of the pdf labeled "C2903 l ", pgs. 1-48 of the pdf labeled 
"C29032", pgs. 1-7 of the pdflabeled "C29033", and pgs. 1-5 of the pdf 
labeled "C29034". See also recording in subfolder "Dresser". See 
attached bates stamped documents NWLA SUPP-001-040. 
(v) See attached documents in subfolder "Dresser". See attached bates 
stamped documents NWLA SUPP-001-040. 

FOURTH SUPPLEMENTAL ANSWER: 

Surveys were sent to all members on November 14, 2023. As of January 8, 2024, we 
received 103 responses back from the surveys. The answers were as follows: 
9 members answered "yes" to the question: have you ever been involved in eminent domain 
or a condemnation proceeding? 
26 members answered "yes" to the question: "Have had ever had anyone threaten to use 
eminent domain against you?" 
73 members have had requests/demands for access to conduct surveys on their land. 
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12 members have had someone threaten to do surveys over their objection or they have 
used eminent domain or condemnation to do surveys. 
14 members have had someone ask them about leasing or giving an easement or other 
agreement for pore space for carbon sequestration or gas storage or something similar. 
4 members have leased their pore space or signed any other agreement for use of pore 
space. 

See bates stamped documents labeled NWLA SUPP-048-152. These documents have been 

redacted to protect the members' identity. 

Interrogatory No. 6: Pertaining to the claims in your Complaint challenging N.D.C.C. 

§ 38-25-08 (relating to the Industrial Commission's authority to amalgamate property interests for 

pore space storage of oil and gas), identify: 

a. The name, address, and contact information for each member of your organization that 

you claim owns real property where the pore space is or will be subject to an 

amalgamation order pursuant to N.D.C.C.§ 38-25-08, as well as the date when that 

individual became a member of your organization; 

b. For each member or your organization so identified, further provide: 

(i) the legal description(s) of the member's real property(ies) that you claim is or 

will be affected by an amalgamation order; 

(ii) the date(s) when the member was presented with a voluntary lease, easement, 

or other contract for the storage of oil and/or gas in the pore space of the affected 

real property(ies ); 

(iii) the date(s) when the member accepted or rejected any such voluntary lease, 

easement, or contract for the storage of oil and/or gas in the pore space of the 

affected real property(ies ); 
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(iv) the date(s) of the order(s) (or other directive(s), however styled) from the 

Industrial Commission subjecting the member's affected real property(ies) to 

amalgamation for the storage of oil and/or gas without the member's consent; 

(v) the date(s) when the member's affected real property interests became or will 

become subject to amalgamation for the storage of oil and/or gas without the 

members' consent; 

(vi) the compensation or payments that the member has received, is receiving, or 

will receive for the storage of oil and/or gas in the affected real property(ies); 

(vii) how, if at all, the member is currently using the pore space of the affected real 

property(ies) or intends to use the pore space of the affected real property(ies ); and 

(viii) a brief description of the member's basis for opposing the storage of oil and/or 

gas in the affected real property(ies ), and any additional information you believe 

would assist State Defendants in identifying and validating the member's claim of 

possessing affected real property. 

c. If you claim that you-as an organization-possess any real property(ies) that have 

been or will be subject to an amalgamation order pursuant to N.D.C.C. 38-25-08, 

provide the same information requested in the preceding subsection. 

OBJECTION: Plaintiffs object to this interrogatory as irrelevant and not reasonably 

calculated to lead to discoverable evidence, and as overly burdensome and not reasonably 

proportional to the needs of this matter. Additionally, the State of ND has indicated that it intends 

to attempt to depose the members of NWLA who are listed in these interrogatories. These 

interrogatories and the State's intended depositions are unreasonable and unnecessary and NWLA 

will seek a protective order to prevent the taking of such depositions. 
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Further, subsections b (ii), (iii), (vi), (vii), and (viii) are improper and irrelevant on their 

face and appear to be interposed for the purpose of harassing NWLA and its members. The other 

parts of this interrogatory appear intended to obtain information regarding NWLA's standing to 

bring this lawsuit, although they are also unreasonably invasive and at times overly broad. 

The United States Supreme Court and the Supreme Court of North Dakota recognize 

associational standing when, as in the case at bar, the plaintiff organization is seeking injunctive 

relief. Hunt v. Washington State Apple Adver. Comm'n, 432 U.S. 333 (1977); First Intern. Bank 

v. Peterson, 797 N. W .2d 316, 2011 ND 87. An organization may have associational standing and 

may sue on its members' behalf, where: "(a) [at least some of] its members would otherwise have 

standing to sue in their own right; (b) the interests it seeks to protect are germane to the 

organization; and ( c) neither the claim asserted nor the relief requested requires the participation 

of individual members in the lawsuit." Nodak Mut. Ins., 2004 ND 60, ~ 14, 676 N.W.2d 752; see 

also Hunt, 432 U.S. at 343. NWLA meets the requirements for associational standing. NWLA's 

members include many landowners in who own property impacted by the unconstitutional 

provisions in N.D.C.C. ch. 38-22 and chapter 38-25. The interests that NWLA seeks to protect are 

germane to its purpose of protecting landowners and maintaining a balance in resource 

development and property rights of individuals. The constitutional claims asserted by NWLA and 

the injunctive relief requested by NWLA do not require individualized proof from its members 

and their participation in the lawsuit is not otherwise required. This interrogatory is a tactic being 

utilized to engage NWLA in a discovery dispute such that the State Defendants can then claim that 

the individualized proof of members and their participation is required in the lawsuit, and the fact 

that they have disclosed information in response is evidence of this. Although NWLA will provide 

some limited information in support of its associational standing, the invasive attempts to depose 
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NWLA members and make its standing a focal point for this litigation is inappropriate and NWLA 

objects to these transparent attempts to create an issue where none exists, and by providing limited 

relevant information as it agreed to do in informal conversations with the State Defendants it is 

not conceding that this discovery is appropriate and objects to the same. 

Significantly, NWLA has direct standing to assert the claims in its Complaint. One way for 

an organization to show direct organizational standing is to show that it has devoted significant 

resources to identify and counteract the deprivation of civil rights and the unconstitutional attack 

on private property rights that is inherent in the statutory provisions being challenged here. NWLA 

has been engaged with its legal counsel for years at the legislative session trying to defend private 

property rights, and it has expended most of the money, time, and resources it has ever held in this 

defense. The laws here being challenged undermine not only the very basis of and sanctity of 

private property rights in North Dakota, but strike at the heart of NWLA's existence as an 

organization because without private property to defend, NWLA loses its reason to exist. "Such 

concrete and demonstrable injury to the organization's activities -- with the consequent drain on 

the organization's resources -- constitutes far more than simply a setback to the organization's 

abstract social interests." Havens Realty Corp. v. Coleman, 455 U.S. 363, 379, 102 S. Ct. 1114, 

1124 (1982). In general, NWLA exists as an organization to defend landowners' property rights. 

When the government takes those property rights away, there is nothing for an organization like 

NWLA left to protect. 

ANSWER: Notwithstanding the objections above and without conceding these 

objections, NWLA answers as follows. 

NWLA's members include many landowners in the oil patch where gas storage projects 

are most likely to occur (see https://www.ndle 0 is.gov/sites/default/files/resource/67-
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been permitted or planned, and who own pore space impacted by the unconstitutional provisions 

in N.D.C.C. ch. 38-22 and chapter 38-25. The interests that NWLA seeks to protect are germane 

to its purpose of protecting landowners and maintaining a balance in resource development and 

property rights of individuals. 

NWLA has devoted significant resources to identify and counteract the deprivation of civil 

rights and the unconstitutional attack on private property rights that is inherent in the statutory 

provisions being challenged here. NWLA has been engaged with its legal counsel for years at the 

legislative session trying to defend private property rights, and it has expended most of the money, 

time, and resources it has ever held in this defense. It has held conferences and community 

meetings, disseminated data and information, paid to compile expensive and lengthy reports, 

organized members, commented on agency rulemaking, lobbied at the legislature, and generally 

spent its entire existence fighting for the farmers and ranchers, and other private property owners 

of North Dakota. NWLA stands behind the landowners ofNorth Dakota, and stands up for them, 

and the laws here being challenged undermine not only the very basis of and sanctity of private 

property rights in North Dakota, but strike at the heart of NWLA' s existence as an organization 

because without private property to defend, NWLA loses its reason to exist. "Such concrete and 

demonstrable injury to the organization's activities -- with the consequent drain on the 

organization's resources -- constitutes far more than simply a setback to the organization's abstract 

social interests." Havens Realty Corp. v. Coleman, 455 U.S. 363,379, 102 S. Ct. 1114, 1124 

(1982). 

NWLA also has members who are directly impacted by the challenged laws. 

a. Kurt and FayE Swenson 
5775st Street SW 
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Beulah, ND 58523 
b. (i) Wl/2 NE¼ of Section 14 T142N R88W, Mercer County 

Outlot B, El/2 of Section 7 142N R87W, Oliver County 
SEI/4 of Section 27 T143N R88W, Mercer County and 
see attached documents. 

(iv)See attached documents. 
(v) See attached documents. 

a. Michael Dresser 
3731 24th St SW 
Center, ND 58530 

b. (i) See attached documents. 
(iv)See attached documents. 
(v) See attached documents. 

SUPPLEMENTAL ANSWER: 

a. Kurt and Fay E Swenson 
5774 2l5t Street SW 
Beulah, ND 58523 
February 17, 2022 

b. (i) Wl/2 NE¼ of Section 14 T142N R88W, Mercer County 
Outlot B, E 1 /2 of Section 7 142N R87W, Oliver County 
SEl/4 of Section 27 T143N R88W, Mercer County and 
see also attached documents in subfolder "Swenson". 

(iv)See attached documents in subfolder "Swenson". 
(v) See attached documents in subfolder "Swenson". 

a. Michael Dresser 
3731 24th St SW 
Center, ND 58530 
June 29, 2023 

b. (i) See attached documents in subfolder "Dresser", "C29029", 
specifically pgs. 953,981, 1119, 1166, and 1676. Section 35-Tl42N­
R84W, Oliver County which can be easily found in a matter of a few 
minutes by simply doing a "control + f' search for "Dresser'' and see 
also attached documents in subfolder "Dresser". 
(iv) See attached documents in subfolder "Dresser", specifically pgs. 1-
50 of the pdf labeled "C29029", pgs. 1-7 of the pdf labeled "C29030", 
pgs. 1-5 of the pdf labeled "C29031 ", pgs. 1-48 of the pdf labeled 
"C29032", pgs. 1-7 of the pdf labeled "C29033", and pgs. 1-5 of the pdf 
labeled "C29034". See also recording in subfolder "Dresser". 
(v) See attached documents in subfolder "Dresser". 

SECOND SUPPLEMENTAL ANSWER: 

c. Kurt and FayE Swenson 
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5774 21 st Street SW 
Beulah, ND 58523 
February 17, 2022 

d. (i) Wl/2 NE¼ of Section 14 T142N R88W, Mercer County 
Outlot B, El/2 of Section 7 142N R87W, Oliver County 
SEI/4 of Section 27 Tl43N R88W, Mercer County and 
see also attached documents in subfolder "Swenson". 

(iv)See attached documents in subfolder "Swenson". 
(v) See attached documents in subfolder "Swenson". 

c. Michael Dresser 
2435 Concho Loop 
New Braunfels, TX 78130 
June 29, 2023 

d. (i) See attached documents in subfolder "Dresser", "C29029", 
specifically pgs. 953, 981, 1119, 1166, and 1676. Section 35-Tl42N­
R84W, Oliver County which can be easily found in a matter of a few 
minutes by simply doing a "control + f' search for "Dresser" and see 
also attached documents in subfolder "Dresser". 
(iv) See attached documents in subfolder "Dresser", specifically pgs. 1-
50 of the pdf labeled "C29029", pgs. 1-7 of the pdf labeled "C29030", 
pgs. 1-5 of the pdf labeled "C2903 l '\ pgs. 1-48 of the pdf labeled 
"C29032", pgs. 1-7 of the pdflabeled "C29033", and pgs. 1-5 of the pdf 
labeled "C29034". See also recording in subfolder "Dresser". See 
attached bates stamped documents NWLA SUPP-001-040. 
(v) See attached documents in subfolder "Dresser". See attached bates 
stamped documents NWLA SUPP-001-040. 

THIRD SUPPLEMENTAL ANSWER: 

g. Kurt and FayE Swenson 
5774 2l5t Street SW 
Beulah, ND 58523 
February 17, 2022 

h. (i) Wl/2 NE¼ of Section 14 T142N R88W, Mercer County 
Outlot B, El/2 ofNWl/4 Section 7 142N R87W, Oliver County 
SEI/4 of Section 27 T143N R88W, Mercer County and 
see also attached documents in subfolder "Swenson". See also 
attached bates stamped documents labeled NWLA SUPP-041-04 7. 

(iv)See attached documents in subfolder "Swenson". 
(v) See attached documents in subfolder "Swenson". 

g. Michael Dresser 
2435 Concho Loop 
New Braunfels, TX 78130 
June 29, 2023 
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h. (i) See attached documents in subfolder "Dresser", "C29029", 
specifically pgs. 953, 981, 1119, 1166, and I 676. Section 35-Tl 42N­
R84W, Oliver County which can be easily found in a matter of a few 
minutes by simply doing a "control + f" search for "Dresser" and see 
also attached documents in subfolder "Dresser". 
(iv) See attached documents in subfolder "Dresser", specifically pgs. 1-
50 of the pdf labeled "C29029", pgs. 1-7 of the pdf labeled "C29030", 
pgs. 1-5 of the pdf labeled "C2903 l ", pgs. 1-48 of the pdf labeled 
"C29032", pgs. 1-7 of the pdf labeled "C29033", and pgs. 1-5 of the pdf 
labeled "C29034". See also recording in subfolder "Dresser". See 
attached bates stamped documents NWLA SUPP-001-040. 
(v) See attached documents in subfolder "Dresser". See attached bates 
stamped documents NWLA SUPP-001-040. 

FOURTH SUPPLEMENTAL ANSWER: 

Surveys were sent to all members on November 14, 2023. As of January 8, 2024, we 
received l 03 responses back from the surveys. The answers were as follows: 
9 members answered "yes" to the question: have you ever been involved in eminent domain 
or a condemnation proceeding? 
26 members answered "yes" to the question: "Have had ever had anyone threaten to use 
eminent domain against you?" 
73 members have had requests/demands for access to conduct surveys on their land. 
12 members have had someone threaten to do surveys over their objection or they have 
used eminent domain or condemnation to do surveys. 
14 members have had someone ask them about leasing or giving an easement or other 
agreement for pore space for carbon sequestration or gas storage or something similar. 
4 members have leased their pore space or signed any other agreement for use of pore 
space. 

See bates stamped documents labeled NWLA SUPP-048-152. These documents have been 

redacted to protect the members' identity. 

Interrogatory No. 7: Pertaining to the claims in your Complaint challenging N.D.C.C. 

§ 32-15-06 (relating to public use entry for surveys) and N.D.C.C. § 24-05-09 (relating to public 

use entry for roadway surveys by boards of county commissioners), identify: 

a. The names, addresses~ and contact infonnation for each member of your organization 

that you claim has been or will be affected by an entry for purposes of conducting a 
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survey or examination under either N.D.C.C. § 32-15-06 or N.D.C.C. § 24-05-09, as 

well as the date when that individual became a member of your organization; 

b. For each member or your organization so identified, further provide: 

(i) the legal description(s) of the member's real property(ies) that you claim was or 

will be affected by an entry for survey or examination; 

(ii) the date(s) when the affected real property(ies) was or will be affected by an 

entry for survey or examination; 

(iii) information sufficient to identify, if any, the litigation, complaints, or other 

public grievances the member has made or is involved in concerning any such 

entries for survey or examination of the affected real property(ies); and 

(iv) a brief description of any such entries for survey or examination of the affected 

real property(ies), to include the alleged duration, impacts, and reasons for entry, 

and any additional information you believe would assist State Defendants in 

identifying and validating the member's claim of possessing affected real property. 

c. If you claim that you-as an organization-possess any real property(ies) that has been 

or will be affected by an entry for surveys or examination under N.D.C.C. § 32-15-06 

and/or N.D.C.C. § 24-05-09, provide the same information requested in the preceding 

subsection. 

OBJECTION: Plaintiffs object to this interrogatory as irrelevant and not reasonably 

calculated to lead to discoverable evidence, and as overly burdensome and not reasonably 

proportional to the needs of this matter. Additionally, the State of ND has indicated that it intends 

to attempt to depose the members of NWLA who are listed in these interrogatories. These 
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interrogatories and the State's intended depositions are unreasonable and unnecessary and NWLA 

will seek a protective order to prevent the taking of such depositions. 

Further, subsection b (iii) is improper and irrelevant on its face and appears to be interposed 

for the purpose of harassing NWLA and its members. The other parts of this interrogatory appear 

intended to obtain information regarding NWLA' s standing to bring this lawsuit, although they 

are also unreasonably invasive and at times overly broad. 

The United States Supreme Court and the Supreme Court of North Dakota recognize 

associational standing when, as in the case at bar, the plaintiff organization is seeking injunctive 

relief. Hunt v. Washington State Apple Adver. Comm 'n, 432 U.S. 333 (1977); First Intern. Bank 

v. Peterson, 797 N.W.2d 316, 2011 ND 87. An organization may have associational standing and 

may sue on its members' behalf, where: "(a) [at least some of] its members would otherwise have 

standing to sue in their own right; (b) the interests it seeks to protect are germane to the 

organization; and ( c) neither the claim asserted nor the relief requested requires the participation 

of individual members in the lawsuit." Nodak Mut. Ins., 2004 ND 60,114,676 N.W.2d 752; see 

also Hunt, 432 U.S. at 343. NWLA meets the requirements for associational standing. NWLA's 

members include many landowners in who own property impacted by the unconstitutional 

provisions in N.D.C.C. § 32-15-06 and N.D.C.C. § 24-05-09. The interests that NWLA seeks to 

protect are germane to its purpose of protecting landowners and maintaining a balance in resource 

development and property rights of individuals. The constitutional claims asserted by NWLA and 

the injunctive relief requested by NWLA do not require individualized proof from its members 

and their participation in the lawsuit is not otherwise required. This interrogatory is a tactic being 

utilized to engage NWLA in a discovery dispute such that the State Defendants can then claim that 

the individualized proof of members and their participation is required in the lawsuit, and the fact 
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that they have disclosed information in response is evidence of this. Although NWLA will provide 

some limited information in support of its associational standing, the invasive attempts to depose 

NWLA members and make its standing a focal point for this litigation is inappropriate and NWLA 

objects to these transparent attempts to create an issue where none exists, and by providing limited 

relevant information as it agreed to do in informal conversations with the State Defendants it is 

not conceding that this discovery is appropriate and objects to the same. 

Significantly, NWLA has direct standing to assert the claims in its Complaint. One way for 

an organization to show direct organizational standing is to show that it has devoted significant 

resources to identify and counteract the deprivation of civil rights and the unconstitutional attack 

on private property rights that is inherent in the statutory provisions being challenged here. NWLA 

has been engaged with its legal counsel for years at the legislative session trying to defend private 

property rights, and it has expended most of the money, time, and resources it has ever held in this 

defense. The laws here being challenged undermine not only the very basis of and sanctity of 

private property rights in North Dakota, but strike at the heart of NWLA's existence as an 

organization because without private property to defend, NWLA loses its reason to exist. "Such 

concrete and demonstrable injury to the organization's activities -- with the consequent drain on 

the organization's resources -- constitutes far more than simply a setback to the organization's 

abstract social interests." Havens Realty Corp. v. Coleman, 455 U.S. 363, 379, 102 S. Ct. 1114, 

1124 ( 1982). In general, NWLA exists as an organization to defend landowners' property rights. 

When the government takes those property rights away, there is nothing for an organization like 

NWLA left to protect. 

ANSWER: Notwithstanding the objections above and without conceding these 

objections, NWLA answers as follows. 
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NWLA' s members include many landowners who own property impacted by the 

unconstitutional provisions in N.D.C.C. § 32-15-06 or N.D.C.C. § 24-05-09. The interests that 

NWLA seeks to protect are germane to its purpose of protecting landowners and maintaining a 

balance in resource development and property rights of individuals. 

NWLA has devoted significant resources to identify and counteract the deprivation of civil 

rights and the unconstitutional attack on private property rights that is inherent in the statutory 

provisions being challenged here. NWLA has been engaged with its legal counsel for years at the 

legislative session trying to defend private property rights, and it has expended most of the money, 

time, and resources it has ever held in this defense. It has held conferences and community 

meetings, disseminated data and information, paid to compile expensive and lengthy reports, 

organized members, commented on agency rulemaking, lobbied at the legislature, and generally 

spent its entire existence fighting for the farmers and ranchers, and other private property owners 

of North Dakota. NWLA stands behind the landowners of North Dakota, and stands up for them, 

and the laws here being challenged undermine not only the very basis of and sanctity of private 

property rights in North Dakota, but strike at the heart of NWLA's existence as an organization 

because without private property to defend, NWLA loses its reason to exist. "Such concrete and 

demonstrable injury to the organization's activities -- with the consequent drain on the 

organization's resources -- constitutes far more than simply a setback to the organization's abstract 

social interests." Havens Realty Corp. v. Coleman, 455 U.S. 363, 379, 102 S. Ct. 1114, 1124 

(1982). 

NWLA also has members who are directly impacted by the cha11enged laws. 

a. Sandra Short 
804 W. Merle Hibbs Blvd 
Marshalltown, IA 50158 

b. (i) See attached documents. 
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(ii) See attached documents. 
(iv)See attached documents. 

SUPPLEMENTAL ANSWER: 

a. Sandra Short 
804 W. Merle Hibbs Blvd 
Marshalltown, IA 50158 
April 27, 2022 

b. (i) See attached documents in subfolder "Short", specifically pg. 2 of 
"Billings County Litttle Mo-Survey letter follow up-Sandra Short", pg. 
2 of "Billings County Litttle Mo-Survey letter follow up-Sarah Short 
Sarbacker", generally "Little Mo-Survey follow up letters", pg. 2 of 
"Litttle Mo-Survey letter follow up-Johnson Family". Lot 8, 
NW¼SW¼ of Section 22, Township 143, Range 102, ID #: 27 0000 
01220 000; N½ and S½ less 17.26 ARW of Section 34, Township 143, 
Range 102, ID#: 27 0000 01231 001 & 27 0000 01231 000, Billings 
County. 
(ii) See attached documents in subfolder "Short". 
(iii) See attached documents in subfolder "Short". Sandra Short is not 
involved in any legal challenges for entry for surveys and examination 
under the challenged statutes. 
(iv) See attached documents in subfolder "Short". 

SECOND SUPPLEMENTAL ANSWER: 

Surveys were sent to all members on November 14, 2023. As of January 8, 2024 we 
received 103 responses back from the surveys. The answers were as follows: 
9 members answered '"yes" to the question: have you ever been involved in eminent domain 
or a condemnation proceeding? 
26 members answered "yes" to the question: "Have had ever had anyone threaten to use 
eminent domain against you?" 
73 members have had requests/demands for access to conduct surveys on their land. 
12 members have had someone threaten to do surveys over their objection or they have 
used eminent domain or condemnation to do surveys. 
14 members have had someone ask them about leasing or giving an easement or other 
agreement for pore space for carbon sequestration or gas storage or something similar. 
4 members have leased their pore space or signed any other agreement for use of pore 
space. 

See bates stamped documents labeled NWLA SUPP-048-152. These documents have been 

redacted to protect the members' identity. 
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Interrogatory No. 8. Pertaining to the claims in your Complaint challenging N.D.C.C. 

§ 38-22-03(7) (relating to the Industrial Commission's ability to grant exceptions to certain 

requirements and implementing rules), identify: 

a. The orders(s) (or other directive(s), however styled) from the Industrial Commission 

which have granted an exception under N.D.C.C. § 38-22-03(7) that you are 

challenging in this litigation; 

b. The name, address, and contact information for each member of your organization that 

you claim has been or will be injured by an exception granted under N.D.C.C. § 38-22-

03(7), as well as the date when that individual became a member of your organization; 

c. For each member or your organization so identified, further provide: 

(i) the exception(s) that you claim has caused or will cause injury to that member; 

(ii) the legal description(s) of the member's property interest(s) that you claim is or 

will be affected by the granting of the exception(s); 

(iii) the date( s) when the affected property interest( s) was or will be affected by the 

granting of the exception(s); and 

(iv) a brief description of the injury(ies) allegedly suffered by the member as a 

result of the granting of the exception(s), and any additional information you 

believe would assist State Defendants in identifying and validating the member's 

claim of possessing affected property or other interests. 

d. If you claim that you-as an organization-possess any property interests that are or 

will be injured by any exception(s) granted under N.D.C.C. § 38-22-03(7), provide the 

same information requested in the preceding subsection. 

ANSWER: See objections and answers to Interrogatory Nos. 5, 6, and 7. 
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SUPPLEMENTAL ANSWER: Without limiting the generality of the foregoing, see 

attached documents in subfolder "Dresser", specifically pg. 1509 of the pdflabeled "C29032", and 

pgs. 1-24 of the pdf labeled "C29032". Additionally, Mike Dresser and Kurt Swenson and any 

member owning pore space (which is all members as property ownership is required for members) 

are injured by this provision because it allows the NDIC to suspend the law arbitrarily at its whim 

at any time, making any rights or safeguards provided by the challenged statutes transitory and 

amorphous. 

Interrogatory No. 9. If you contend any of the claims asserted in your Complaint are 

judicially cognizable without your organization ( or a bona fide member thereof) having directly 

suffered an actual or threatened injury to its real property or other property interests, identify the 

factual basis for any such contention. 

OBJECTION: Plaintiffs object to this interrogatory as it calls for attorney work 

product and legal conclusions and is an overly broad and inappropriate contention interrogatory. 

SUPPLEMENTAL ANSWER: Notwithstanding the objections above and without 

conceding these objections, NWLA answers as follows: See Complaint filed in the above­

captioned matter. This legal challenge is not an as-applied challenge, it is a facial challenge to the 

constitutionality of the pertinent statutes and for that reason, this interrogatory is not asking for 

facts, it is asking for attorney work product and legal theories and is inappropriate. Because the 

statutes at issue are unconstitutional on their face as a matter of law, this inquiry for the '"factual 

basis" of any such contention is artifice. As indicated in response to other interrogatories, NWLA 

has suffered significant injury because it has expended the majority of its time and resources in the 

last six years arguing, lobbying, educating, and working on issues related to these challenged 

statutes and related property rights issues. Because the State of North Dakota, through the Attorney 
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General, has chosen to attack the standing of NWLA and its members rather than focus on the 

actual constitutional issues in dispute, NWLA will also move to join additional members as real 

parties in interest with taxpayer standing in the near future. 

Interrogatory No. 10. If you contend that you are a trade or professional association with 

standing to bring this action under N.D.C.C. § 32-23-11, identify the factual bases for such 

contention, including the identity and contact information for any member of your organization 

licensed and regulated by state or federal agencies. 

ANSWER:N/A 

Interrogatory No. 11. If you contend that Governor Doug Burgum, Attorney General 

Drew Wrigley, and Agricultural Commissioner Doug Goehring are necessary parties to this action, 

identify the factual basis for any such contention. 

OBECTION: This interrogatory calls for attorney work product and is an overly broad 

and inappropriate contention interrogatory. These executive branch officials are named in their 

official capacity and are the three members of the North Dakota Industrial Commission which 

takes private property through the guise of "amalgamation." Governor Burgum and Attorney 

General Drew Wrigley are responsible for implementing and enforcing the laws being challenged 

as well as prosecuting and participating in numerous takings of private property rights pursuant to 

the challenged laws. Governor Burgum and Attorney General Wrigley are also defending the pre­

condemnation survey laws rather than the constitutions in an action currently before the North 

Dakota Supreme Court. This legal response is not a waiver of the objection nor should it be 

construed as a factual response from NWLA. 

Interrogatory No. 12. If you contend you are entitled to any damages or monetary 

payment from the State Defendants through this litigation ( other than claims you may make for 
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attorneys' fees and costs), identify the factual basis for any such contention and the monetary sum 

you are, or will be, seeking. 

RESPONSE: NIA. 

REQUESTS FOR PRODUCTION 

Request for Production No. 1: All documents and communications that provide the basis 

for, are referenced by, or are identified in your answers to the above Interrogatories. 

RESPONSE: See attached documents. 

Request for Production No. 2: All documents, communications, and tangible things that 

you will or might introduce as evidence at trial or for any other proceeding in this litigation. 

OBJECTION: This Request for Production calls for attorney work product and 

premature disclosure of trial exhibits and does not comport with this Court's scheduling order. 

Trial exhibits will be identified in accordance with this Court's scheduling order and not in 

response to this Request. 

RESPONSE: Without waiving the foregoing objection, see response to Request for 

Production No. 1. 

Request for Production No. 3. With respect to each expert witness you anticipate calling 

at trial or for any other proceedings in this litigation, documents sufficient for identifying the 

grounds for any opinion expressed, or expected to be expressed, by the expert witness, and 

documents sufficient for identifying the substance of the facts and opinions to which the expert 

witness will or might testify. 

OBJECTION: This Request for Production calls for attorney work product and 

premature disclosure of trial exhibits and does not comport with this Court's scheduling order. 

Trial exhibits will be identified in accordance with this Court's scheduling order and not in 

Page 27 of29 



response to this Request. This Request for Production is also objected to because it calls for 

identification and disclosure of any exhibits that may be used "for any other proceedings in this 

litigation" which is a demand in excess of the requirements ofN.D.R.Civ.P. 26 and other rules and 

is inappropriate. 

RESPONSE: Without waiving the foregoing objection, see response to Request for 

Production No. 1. 
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AS TO ANSWERS: 

I verify under penalty of perjury that the foregoing answers to interrogatories are true and correct 
based on the information available to and in the possession of Northwest Landowners Association. 

Signed on the 110812024 day of January, 2024, at Donnybrook, North Dakota, United States of 
America. 

Northwest Landowners Association 
By: Troy Coons, its President 

AS TO OBJECTIONS: 

Dated this 8th day of January, 2024. 

Page 29 of29 

Isl Derrick Braaten 
Derrick Braaten (ND #06394) 
BRAATEN LAW FIRM 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone: 701-221-2911 
Fax: 701-221-5842 
derrick@braatenlawfirm.com 

Attorneys for Northwest Landowners 
Association 
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[ifl] Plaintiffs Northwest Landowners Association, Mike Dresser, Sandra Short, the Swenson 

Living Trust, ("Landowners") submit their response to the Motions for Summary Judgment filed 

by Minnkota (Index #152), Basin Electric Cooperative and Dakota Gasification (Index #163), 

Summit (Index #179), and State ofNorth Dakota (Index #183). 

ARGUMENT 

I. Landowners' claims are properly brought as a facial challenge because the laws cannot 
be validly applied under any set of circumstances, and the claims are not barred by any 
statute of limitation. 

[if2] The State quotes the Sorum case with respect to the standard for a facial challenges. Index 

#184, ,r 41. The standard from Sorum was discussed in Northwest Landowners Ass 'n v. State, 2022 

ND 150 ,r 14, 978 N.W.2d 679. The Court explained: 

Id. 

No consideration of circumstances is necessary to resolve a facial challenge 
because the claim is that upon enactment, the legislation has an immediate 
unconstitutional legal effect. In Sorum, we held that if legislation requires an 
unconstitutional act ( a prohibited gift in that case), the statute does not avoid a facial 
challenge "merely because the statute includes constitutional applications along 
with potentially unconstitutional applications." 2020 ND 175, ,r,r 22-24, 947 
N.W.2d 382. 

[if3] Here, the legislation has an unconstitutional legal effect because in no circumstances is the 

due process required by Article I, § 16 of the ND Constitution provided by the amalgamation 

statutes and the authorization for physical invasions in the form of amalgamation and 

precondemnation surveys is similarly unconstitutional in every legal application. The "no set of 

circumstances" test referenced in Larimore Pub. Sch. Dist. No. 44 v. Aamodt, 2018 ND 71, ,r 37, 

908 N.\V.2d 442 and United States v. Salerno, 481 U.S. 739, 745, 107 S. Ct. 2095, 2100 (1987) 

has been given negative treatment in recent years. See Nw. Lando-wners Ass'n v. State, 2022 ND 

150, ,r 14, 978 N.\V.2d 679. But the issue is with treating the "under no set of circumstances" 

standard as a threshold for a facial challenge in all instances. It is not. 
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[if4] But it is instructive in some as a matter oflogic. The courts abandoned the standard because 

it is not a necessary condition for there to be no set of circumstances under which a law can be 

constitutionally applied in order for it to be facially unconstitutional, as the ND Court said in N·w. 

Landowners Ass 'n. Id. But, it is a sufficient condition for a facial challenge if it can be shown that 

there is no set of circumstances under which the law can be applied constitutionally. And that is 

the case here, as explained in the Landowners' opening briei~ and as further explained here, both 

because the challenged amalgamation and precondemnation survey laws are takings, and also 

because they violate procedural and substantive due process on their face. See Art. I, § 16, 

Constitution of North Dakota. The NDIC has no authority to require determination of just 

compensation, and definitely cannot require it be decided by a jury. It can only take the property 

rights required for the permit in violation of the constitution, and because that is all it can do, the 

amalgamation statutes can be challenged facially. Similarly, the precondemnation survey laws 

authorize a physical invasion while simultaneously prohibiting payment of just compensation or 

its detennination by a jury before the taking, so a facial challenge is proper. 

[if5] The State's argument that a statute of limitations applies to this action is incorrect. It cites 

to Hager v. City of Devils Lake, 2009 ND 180, ,r 34, 773 N.W.2d 420, which involved a claim for 

compensation for a taking in an inverse condemnation case and based on a theory of implied 

contract for the promise to pay for the taking, and is therefore inapposite. Similarly the other case 

cited by the State is Asociaci6n de Suscripci6n Conjunta de! Segura de Responsabilidad 

Obligatorio v. Juarbe-Jimenez, 659 F .3d 42, 50 (1st Cir. 2011 ). This case was an action under a 

federal enabling statute to recover for a violation of constitutional rights and to which a specific 

statute of limitations applied, and which does not cover the range of claims here. Id. 
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[if6] More importantly, the claims in this action are that the challenged laws violate the 

Constitution of North Dakota and the Constitution of the United States of America. This action 

and the claims asserted are therefore based on "the principle, supposed to be essential to all written 

constitutions, that a law repugnant to the constitution is void; and that courts, as well as other 

departments, are bound by that instrument." Marbury v. Madison, 5 U.S. (1 Cran ch) 13 7, 180 

(1803). The judicial branch of our government has both the ever-present jurisdiction and duty to 

interpret the law and enforce the Constitution. 

[if7] A statute of limitations does not bar the judiciary from declaring a law void that is 

repugnant to the Constitution. Id. The North Dakota Supreme Court discussed the North Dakota 

corollary of the principles first espoused in Marbury v. Madison in State v. First State Bank and 

its discussion provides a helpful reminder of the important principles guiding the Court in this 

action: 

Before entering into a discussion of the questions raised by the appellant, we deem 
it proper and desirable to consider some of the fundamental rules which must guide 
us in determining them. We are asked to declare a legislative enactment void. The 
judicial power thus invoked is one of the highest which the people by the 
Constitution have conferred upon this court, and imposes upon the judges 
responsibility and duty as grave and solemn as the power is high. The duty imposed 
is the very source of the power granted. For in establishing government, both in 
state and nation, the people adopted written constitutions, which it was agreed 
should constitute the supreme law .... 

*** 

The Constitution emanates from the people, and is the supreme law. It creates all 
the departments of government, and is the charter of their authority. This applies as 
well to the legislative as to the judicial department. 'The powers of the legislature 
are defined and limited; and that those limits may not be mistaken or forgotten 
the Constitution was written.' Ibid. The legislature was created by the 
Constitution and vested with power to enact laws conformable to the provisions of 
the Constitution .... 

State v. First State Bank, 52 N.D. 231, 242-44, 202 N.W. 391, 395-96 (1924) (emphasis added). 
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[if8] When a challenge is leveled that the Legislative Assembly violated the Constitution in 

enacting laws, and when a Court is convinced this is the case, it has its own Constitutional 

obligation to defend the Constitution. See Bd. ofTrs. v. N.D. Legislative Assembly, 2023 ND 185, 

,r,r 89-91, 996 N.W.2d 873 (explaining that granting a stay is not possible if the effect would be to 

allow a constitutional law to remain enforceable because the law requires it be treated as void ab 

initio. ). A statute of limitations is impotent to shield an unconstitutional law from the supreme 

power of the Constitution and the Judicial Branch's mandate to protect the sanctity of that 

Constitution. 

II. Landowners do not lack standing for any of their claims. 

[if9] The State does not challenge Landowners' standing with respect to N.D.C.C. § 38-22-10, 

32-15-06, and 24-05-09. The State does dispute that Landowners' have standing with respect to 

N.D.C.C. § 38-25-08 and 38-22-03(7), either through members or through direct organizational or 

taxpayer standing. 

A. Landowners have standing to challenge N.D.C.C. § 38-25-08. 

[ifl0] Landowners recognize that the NDIC has not held any permit proceedings pursuant to 

N.D.C.C. ch. 38-25. But their members are also well aware of the comments from the North Dakota 

Petroleum Council during the legislative hearings regarding SB 2065 (2021 ), which created 

Chapter 38-25. 1 The Petroleum Council's general counsel and director of government affairs 

explained the purpose of Chapter 38-25 as follows: 

[T]he regulatory framework in this bill allows the NDIC to properly standardize 
and control temporary underground injection of associated natural gas, providing 
oil and gas producers another option by which to avoid flaring. This option is of 
particular use in instances where a producing unit is considered "stranded" due to 
geographic challenges in gas gathering pipeline construction. A producer is much 
more likely to consider and develop stranded areas of the Bakken if the added 
challenge of meeting gas capture goals may be accomplished by injecting the 

1 bttps://ndlegis.gov/resea.rch~center/historv'>session ___ id=34270&biU ___ number=2065 
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produced natural gas underground and temporarily storing it until gas gathering 
infrastructure is in place. Such a gas capture option provides an added opportunity 
for gas midstream companies to invest beyond the over-$20 billion they have 
already invested in the state and continue development of the gathering lines and 
other infrastructure necessary to successfully gather, transport, and process North 
Dakota's abundant natural gas resource. 

Testimony of Brady Pelton, Senate Bill 2065, Senate Energy and Natural Resources Committee 

(January 8, 2021). 2 The Landowners' membership spans the oil patch, and those landowners may 

not like the sound of"develop[ing] stranded areas of the Bakken" or additional gathering lines and 

infrastructure, in addition to the prospect that their pore space will be taken from them in order to 

do it all. While it true that involvement in permit proceedings for gas storage would easily qualify 

an individual for standing, that is not the only set of circumstances that establishes standing. Here, 

given that the nature of the action is a facial challenge to the constitutional validity of statutes that 

are directly targeted at the Landowners' property, it is evident that Landowners are the most 

appropriate party with standing to challenge and strike down these laws. 

B. Landowners have standing to challenge N.D.C.C. § 38-22-03(7). 

[ifl l] The State concedes that the Landowners have standing to challenge N.D.C.C. § 38-22-10, 

but not N.D.C.C. § 38-22-03(7). Index #184, ,r 52 n.5, 58-62. But the fact that the NDIC has not 

granted an exception under this standard is not the test of whether Landowners have standing. The 

State says the landowner members have not been impacted by an exception granted, but this fails 

to acknowledge that the mere existence of this provision causes harm to the landowners. At any 

time an exception could be granted to any requirement anywhere in Chapter 38-22 simply because 

two of three of the Governor, Attorney General, and Agriculture Commissioner decide good cause 

exists. As explained in Landowners' opening brief, it is an unconstitutional delegation. The 

2 bttps://ndlegis.gov/resea.rch~cente:r/histor,/>session ___ id=34270&biU ___ number=2065 (page 8 of .pdf file). 
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potential for nullification of any and all requirements of Chapter 38-22 causes concrete damage to 

members of Northwest Landowners and is sufficient for purposes of standing. 

C. Northwest Landowners Association has standing in its own right pursuant to 
Havens Realty. 

[ifl2] In response to discovery, the Landowners explained the basis for the organization's direct 

standing: "NWLA stands behind the landowners of North Dakota, and stands up for them, and the 

laws here being challenged undermine not only the very basis of and sanctity of private property 

rights in North Dakota, but strike at the heart of NWLA's existence as an organization because 

without private property to defend, NWLA loses its reason to exist." Index #199, p.8. "Such 

concrete and demonstrable injury to the organization's activities - with the consequent drain on 

the organization's resources - constitutes far more than simply a setback to the organization's 

abstract social interests." Havens Realty Corp. v. Coleman, 455 U.S. 363, 379, 102 S. Ct. 1114, 

1124 (1982). It is not simply a matter of a special-interest organization diverting funds to lobbying 

efforts on a bill - it is a matter of a small and scrappy organization of volunteer farmers and 

ranchers standing up for years to very powerful interests to protect the People and the Land. 

D. The individual members of NWLA who asserted the claims in their own right 
have taxpayer standing. 

[if13] For the members ofNWLA whose pore space is being amalgamated, they will eventually 

be directly reliant on the public fisc for any claims. Specifically, pursuant to N.D.C.C. § 38-22-

17(6), after the storage facility is closed "[t]itle to the storage facility and to the stored carbon 

dioxide transfers, without payment of any compensation, to the state." This provision means that 

when the State issues a certificate of project completion, the State steps into the shoes of any 

property rights held by the operator, such as becoming the lessee of pore space leases. At that time, 

"[t]he storage operator and all persons who generated any injected carbon dioxide are released 

from all regulatory requirements associated with the storage facility." N.D.C.C. § 38-22-17(6). 
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Further, "[ a ]ny bonds posted by the storage operator must be released." Id. As such, it is not only 

as landowners that the individuals in the complaint object to the taking of their property for the 

storage facility, it is also as taxpayers who will ultimately be liable for the facility as both lessor 

and taxpayer to the State government and thereby also his own lessee. 

[if 14] As explained below, one landowner is actually subject to a lease imposed against his will, 

and he will later be forced to look to the State and the public fisc as his lessee. That is a unique 

and direct relationship with the public fisc that is not generalized to taxpayers and is sufficient to 

support taxpayer standing. 

III. The doctrine of correlative rights does not apply to the amalgamation statutes, and 
regardless its application in this context proves that the challenged laws are 
unconstitutional takings. 

[if I 5] The State and others argue that the doctrine of correlative rights is applicable to the use of 

pore space for carbon sequestration. See, e.g., Index #184, at ,r,r 85-133. But there is no precedent 

for this sea change in the law and indeed the State cites no standard for its application of oil and 

gas law to pore space rights. It argues that the policy statements for both activities are "remarkably 

similar" Id., if 86, and then frames the issue with a question: "The question then is whether the 

State's ability to amalgamate pore space interests is analogous to the forced pooling of oil and gas 

interests." Id., at ,r 95. But whether the State's "ability" is "analogous" is not a proper standard by 

which to assess this issue, and applying an entire body of highly technical law to an entirely new 

field of activities is not something to be done simply because an executive agency's "ability" to 

do it is "analogous." The State later frames it as "the question of whether pore space amalgamation 

is similar to oil and gas pooling." Id., ,r 97. Again, this is not a proper standard to begin with, as 

will be discussed in more detail below. 

[if I 6] Putting aside the improper standard, the State goes on to explain that both oil and gas 

development and carbon sequestration are important. Id., if98. So are property rights, the 
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protection of which are enshrined in the Constitution of North Dakota in literally the very first 

sentence: All individuals are by nature equally free and independent and have certain inalienable 

rights, among which are those of ... acquiring, possessing and protecting property .... " N.D. Const. 

Art. I, § 1. 

[ifl 7] The State then explains that "both exist as underground reservoirs that do not cleanly 

correspond with surface boundaries and are likely to have shared ownership by multiple 

individuals." Index #184, ,r 98. This much is true, but the argument is ultimately specious. If the 

State is arguing that the courts should adopt the principles of oil and gas law related to correlative 

rights and force-pooling and spacing, it needs to take the entire corpus of law, not simply the 

authority it believes allows it to take property from its citizens. Owen Anderson, a supporter of 

CCUS as a tool to combat climate change, claims that the correlative rights doctrine should apply 

because pore space owners cannot fence each other out. Id., ,r 99. What is left out is that Professor 

Anderson's comment refers to two sides of the coin and the State is only acknowledging one of 

them. As Professor Anderson goes on to say, "the correlative-rights doctrine recognizes that each 

pore-space owner must have a fair opportunity to use a fair and common share of the pore space." 

Id. This is presumably the State's argument for why it can amalgamate pore space for a CCUS 

project. But it forgets to complete the application of the doctrine to the pore space owners who did 

not participate. In the oil and gas setting, it is necessary to treat them in a very specific way to 

respect and protect their property rights, and if this is not done it is nonetheless a taking. They 

must be afforded their full share of the revenue from development of the resource. The State's own 

cases provide this authority. 

[ifl 8] In Slawson v. North Dakota Indus. Comm 'n, 339 N.W.2d 772 (ND 1983), the ND Court 

affirmed rulings from the district court and the ND Industrial Commission ordering, as part of a 



force-pooling application, "[t]hat any unleased interests within the spacing unit shall be treated as 

cost free royalty interests as to 1 /8 thereof and as working interests as to the remaining 7 /8 of the 

unleased interest." Slawson, 339 N.W.2d at 773. Not only did the NDIC have authority to order 

this, but the Court ruled it was required as a consequent of the property ownership itself Id. et 

seq. 3 The Court also discussed why the NDIC had this authority, first explaining that "The purposes 

of pooling are to prevent the physical and economic waste that accompany the drilling of 

unnecessary wells and to protect the correlative rights oflandowners over a reservoir." Id. at 774. 

[if 19] The Court also explained: 

There appear to be two aspects of the doctrine of correlative rights: ( 1) as a corollary 
of the rule of capture, each person has a right to produce oil from his land and 
capture such oil or gas as may be produced from his well, and (2) a right of the land 
owner to be protected against damage to a common source of supply and a right to 
a fair and equitable share of the source of supply. 

Id. at 774, n.1 (emphasis added). The language ofN.D.C.C. § 38-22-08(14) requiring "equitable 

compensation" echoes this but does not require it explicitly. The State concedes that the 

nonconsenting owners must receive "their equitable portion of the revenues" and "their equitable 

portion of the proceeds" from the Class VI well but the State has failed to understand the import 

of this requirement. 4 If the courts agree to its proposal to treat pore space owners as mineral 

3 And before the State jumps to conclude that this is inapplicable because the royalty discussed in Slawson was a 
consequent of mineral ownership and not pore space ownership, then it is either an argument that the doctrine of 
correlative rights does not apply or an admission that thus far the State has only applied it half-way (as a way to take, 
but not as it was intended, as a way to protect the full interest of the owner). The doctrine protects either completely 
or not at all, for that is the very nature of correlative rights. 
4 The State's representations to this Court that nonconsenting owners must receive "their equitable portion of the 
revenues" is true and as will be explained is ultimately irrelevant because oil and gas law does not apply. But if it did, 
it should be noted that the State is agreeing to this legal principle before this Court while doing something different in 
practice. For example, NWLA member Mike Dresser had his property "amalgamated" by Intervenor Minnkota. The 
NDIC incorporated Minnkota's "Geologic Storage Agreement" directly into its order. Index #28, pp. 5-6. That 
Agreement then states that "Any Pore Space Owner in the Storage Facility who owns a Pore Space Interest in the 
Storage Reservoir that is not leased for the purposes of this Agreement and during the term hereof, shall be treated as 
if it were subject to the Pore Space Lease attached hereto as Exhibit 'D' ." Exhibit 1 to Declaration of Derrick Braaten, 
Section 3.1, p. 5, bates no. 00939. That lease at Exhibit D only provides the following compensation: "During the 
Operational Term, Lessee shall annually on or before May 31 st pay to Lessor a royalty equal to the greater of a flat 
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owners, then it must do so as the law has always required. Correlative rights, by definition, go both 

ways-the nonconsent landowners have correlative rights too. And those rights would entitle them 

to their proportionate share of all revenue for the Class VI well injecting the CO2 just as they share 

in all revenue from an oil well. 

[if20] The issue was best summed up by another case cited by the State, Texaco, Inc. v. Indus. 

Comm'n, 448 N.W.2d 621,624 n.4 (N.D. 1989) 

At the moment production commences, resulting pressure differentials in the 
common source of supply portend, in greater or less degree, drainage from all parts 
of the unit toward the producing unit well. This drainage is occurring from areas 
where oil and gas lessees are prohibited from doing anything to protect their leased 
premises from drainage. With the purpose of § 87.1 [Oklahoma's spacing unit 
statute] to prevent the drilling of unnecessary wells before it, the Commission will 
not, except in extreme cases, make an exception to the rule that permits one 
producing well only on each spacing ( drilling) unit. To impose this denial without 
granting the right to participate in production of the unit well, as of the time the 
non-drilling owners were prohibited from drilling, is the taking by the State of 
their property without due process in violation of the Fourteenth Amendment 
to the Constitution of the United States. 

Texaco, Inc. v. Indus. Comm'n, 448 N.W.2d 621, 624 n.4 (N.D. 1989) (emphasis added). The 

same principle regarding pressure differentials applies to injection wells and saturated reservoirs 

in reverse with CO2 sequestration. 

$100.00 payment or the Storage Fee(s) for the immediately preceding Operating Year." Id., p. 4 of Lease at Exhibit 
D, bates no. 00966. The "Storage Fee" is defined as "Lessor's proportionate share of sixteen cents ($0.16) per metric 
ton of Carbon Dioxide ("Storage Rate") as determined by the Lessee's last meter before injection as part of 
Operations .... The Storage Fee shall be: (i) calculated separately for each amalgamated area as created and established 
by the Commission that includes any portion of the Leased Premises; (ii) limited to the Carbon Dioxide injected in 
said amalgamated area in the immediately preceding Operating Year; and (iii) based on the Lessor's proportionate per 
net acre share of said unit." Id., p. 2 of Lease at Exhibit D, bates no. 00964. An operator cannot arbitrarily determine 
that the proportionate share is further reduced to an arbitrary amount it decides unilaterally - as explained above, that 
is not how even oil and gas law works and is a taking. But this is being pointed out because it appears the State agrees 
with the legal principle that the proportionate share is required to be provided to the landowner, but is saying something 
else to the landowners out of the other side of its mouth. The proportionate share is the constitutionally required 
allocation to the nonconsenting owner, otherwise the very basis for the exercise of the police power through the 
conservation laws is undermined. That proportionate share is the proportionate share, not the proportionate share of 
"sixteen cents" as arbitrarily decided by the developer. 
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[if21] In Slawson, the Court not only stated that the nonconsenting landowner must receive their 

equitable share of all production or profits, but must also receive a portion of that share cost free, 

meaning that there must be an amount paid to the mineral owner that is equal to their proportionate 

share of 7 /8 of net revenues and 1/8 of gross revenues Slawson, 339 N.W.2d at 777. 

For conditions of a pooling order to be "just and reasonable," the order must afford 
an unleased mineral owner all that he is entitled to because of his ownership of the 
minerals. One of the things to which an owner of minerals is entitled is a cost free 
portion of production. Any share less than that to which a mineral owner is entitled 
because of his ownership of minerals is not "just and equitable." We conclude that 
§ 38-08-08(1), N.D.C.C., provides the Commission with authority to treat unleased 
mineral interests as cost free interests as to a portion thereof when entering a 
compulsory pooling order. 

Id. ( emphasis added). So too if the State would like to apply these principles to the owners of the 

pore space, that does not get the State around the problem of taking private property without due 

process and just compensation. It simply walks the State right back into the same problem, unless 

the courts construe "equitable compensation" to require the proportionate share (property in the 

storage facility divided by property owned) of all proceeds from the storage facility and Class VI 

well for every nonconsenting landowner. 

[if22] The North Dakota Supreme Court explained: "We agree with the Nebraska Supreme 

Court's rationale that unless the Commission can issue pooling orders retroactive to the date of 

first operations, an adjoining landowner may not receive his just and equitable share in a pool, 

thereby confiscating his property without due process." Texaco, Inc. v. Indus. Comm 'n, 448 

N.W.2d 621, 624 (N.D. 1989). Unless the nonconsenting landowners receive their equitable share 

of revenue for the storage facility, the amalgamation statutes confiscate their property without due 

process. So the doctrine of correlative rights does not get the State around the fact that it is taking 

private property without due process and just compensation ( among a myriad of other specific due 

process issues such as a lack of jury trial guaranteed by Art. I, § 16 of the ND Constitution). 
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[if23] Minnkota cites to Professor Righetti in its brief, but fails to understand her point: 

"Correlative rights refers to the notion that each property owner in a common pool or source of 

supply has the opportunity to use his or her just and equitable share of that property." Index #153, 

,r 44 (quoting Righetti, 47 Envtl. L. Rep. News & Analysis at 10421-22) (emphasis added)]. This 

refers to both the property owner developing his property, and the property owner who does not 

consent. The nonconsenting property owner receives his or her "just and equitable share of that 

property" meaning the proportionate share by property of all revenue generated from development 

of the resource. For Mike Dresser, for example, it is 0.1639142% of the total revenue according to 

Minnkota's records. See Affidavit of Shannon Mikula, Index # 154, ,r 10. That is also what 

Professor Righetti meant when she said that correlative rights ensures each owner receives "his or 

her just and equitable share of that property." 

[if24] The failure to apply principles of oil and gas law in a manner that avoids constitutional due 

process and takings violations does not end with the failure to recognize the property rights 

involved and require payment of a proportionate share of proceeds. As explained the State fails 

first to recognize that correlative rights are also held by the nonconsenting landowners, and they 

must be paid their equitable share of proceeds which is their proportionate share, not merely 

"compensation." 

[if25] But the principles of oil and gas law such as the doctrine of correlative rights do not apply 

because as indicated earlier, it is not merely an issue of whether oil and gas development and 

carbon sequestration are "similar." There are twin purposes for pooling that underpin and justify 

the authority itself 

[if26] "The purposes of pooling are to prevent the physical and economic waste that accompany 

the drilling of unnecessary wells and to protect the correlative rights of landowners over a 
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reservoir." Slawson at 774 (emphasis added). It is important to first note that the underlying and 

implicit assumption here is that drilling unnecessary wells causes physical and economic waste, 

and it does so by depressurizing the reservoir such that less oil and gas can be produced. 

[if27] For example, in Syverson v. N.D. State Indus. Comm'n, 111 N.W.2d 128, 131 (N.D. 1961), 

the Court explained the circumstances of the case, but also the underlying reason that conservation 

programs are allowed to force-pool or force-unitize property. 

The Tioga-Madison oil field has been in production since the beginning of oil 
production in North Dakota, in 1951. In 1957, the twenty-three operators in that 
field determined that the field had been substantially drilled out and that a program 
of pressure maintenance, by injection of water, was the proper and necessary 
method of maintaining the field pressure in order to secure the greatest ultimate 
recovery of oil therefrom. 

[if28] Drilling unnecessary wells is also a problem for pressure maintenance, and was a particular 

problem when oil development commenced and the rule of capture allowed property owners to 

compete to pump oil out of the ground based on that rule. It was this situation that led to pictures 

of oil derricks almost stacked on top of each other and the end result was depressurization of the 

reservoir in a profoundly inefficient manner that reduced the overall recovery of oil. "The rule of 

capture ownership regime creates two major problems: []overdrilling, []and premature dissipation 

of natural reservoir energy." 1 Bruce M. Kramer & Patrick H. Martin, The Law of Pooling and 

Unitization 1-3 (3d ed.), Scope and§ 2.01. 

[if29] As was recognized in Syverson, the point of the conservation programs is that "more oil 

and gas would ultimately be recovered." Syverson, 111 N.W.2d 128, 133 (N.D. 1961). In the 

Syverson case "the appellants themselves [ agreed that the conservation program] will substantially 

increase the amount of oil and gas recovered from the field." Id. This is not a surprise or a 

secondary benefit. It is the entire point and purpose, and the very reason that the conservation 

programs are not obvious takings of private property. True it is that a mineral owner in a force-
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pooling situation might have a stream of revenue reduced from his lease based on the dilution 

effect of a spacing unit larger than his property. But this is not a taking because the overall effect 

of the conservation program is to produce more oil - so it cannot be a taking, it is quite literally a 

giving. The landowner must wait longer to get his equitable share of the oil, but the doctrine of 

correlative rights ensures that he receives his full share of the oil in the reservoir, or in the context 

of CCUS, it would simply be the revenue for injection of the CO2 such as the 45Q credits that are 

the revenue stream for some commercial CCUS projects. And because the doctrine of correlative 

rights requires that the nonconsenting landowner get his full share of oil and because at the same 

time the overall amount of oil is being increased, it cannot be a taking as a matter of math. But the 

key is that this is why the conservation laws allow force pooling as an exercise of the State's police 

power- these things must be true. The State continues to argue for an expansive scope to its police 

power while continuing to forget that even the police power is subject to the Constitution. 

[if30] More importantly, when the State argues for application of the doctrine of correlative 

rights, it fails to understand that this doctrine is applied first to ensure the landowner gets his 

equitable (i.e. proportionate) share, and second, that it is applied to increase the recovery of a 

resource, namely oil and gas. And it is because the conservation laws increase the recovery of the 

shared resource and ensure a proportionate share to each owner that they were not struck down as 

takings. These things are not true of using pore space for carbon sequestration. No greater amount 

of pore space is created. 

[if3 l] In reality, the pore space being used for a storage facility is subject to a set of laws that 

ensure it will never again be monetized for any such purposes, thus taking away the landowner's 

right to any future development of their pore space resource. For example, it is apparent that by 

requiring a finding that "carbon dioxide will not escape from the storage reservoir" it would not 
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be possible for a landowner to later develop their own sequestration project in their own pore 

space. N.D.C.C. § 38-22-08(8). Similarly, the closure requirements and requirements to prove the 

stability of the plume foreclose any corollary development by the landowner of their own pore 

space. See N.D.C.C. § 38-22-17. The State of North Dakota is dictating to landowners that they 

must use their property for storage of carbon dioxide because that is what the State has decided is 

an important policy. But that policy choice cannot override the constitutional protections for 

private property and the requirement that the State cannot take property without due process and 

payment of just compensation. And even if the courts were to start applying the doctrine of 

correlative rights, it does not get the State around the requirement to then provide those 

nonconsenting landowners what the doctrine requires, which is their entire proportionate share of 

the revenue from the development of their resource. 

[if32] The State unfairly presumes a bizarre motivation from the Landowners when it states: "And 

if Plaintiffs are successful in killing the implementation of CCS, the effects will extend far beyond 

the majority of owners denied the ability to profit from their pore space." Index #184, ,r 32. Why 

a group of North Dakota farmers and ranchers would have any interest in "killing the 

implementation of CCS" is a mystery. It is also histrionic. 

[i133] Just a couple hundred miles west of Bismarck near the border of North Dakota and 

Montana, there is a natural gas storage facility operated by WBI Energy in Fallon County, 

Montana. WEI Energy Transmission, Inc. v. Subsurface Easements for the Storage of Nat. Gas, 

No. CV 18-88-BLG-SPW-TJC, 2020 U.S. Dist. LEXIS 144001, at *1 (D. Mont. July 6, 2020). 

The Baker Storage Field is located in Fallon County, Montana, and has been 
continuously operated as a federally certified natural gas storage field since the 
1940's. The Federal Power Commission, the predecessor to the Federal Energy 
Regulatory Commission ("FERC"), originally certified the Baker Storage Field and 
determined that its operation was a matter of public convenience and necessity in 
1946. In 1985, the FERC issued WBI a Certificate of Public Convenience and 
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Id. 

Necessity to operate the natural gas facilities at the Baker Storage Field. At that 
time, WBI obtained rights to operate the Baker Storage Field from the fee and 
mineral rights owners of the properties included in the storage field. 

In 2011, however, the Montana Supreme Court held that the surface owner owns 
the pore space and rights to subsurface storage of natural gas. See Burlington Res. 
Oil & Gas Co. v. Lang and Sons Inc., 2011 MT 199,361 Mont. 407,259 P.3d 766 
(Mont. 2011 ). Due to the change in the law, WBI began working to acquire 
subsurface storage easements from the surface owners of the properties in the Baker 
Storage Field. WBI reports that it was able to acquire 99% of the easements by 
agreement. For the remaining properties, WBI filed this action to condemn the 
natural gas storage easements. 

[if34] The State's argument that providing due process and just compensation before taking 

private property is "killing the implementation of CCS" is unsupported and there are examples that 

prove this literally within eyesight of North Dakota's border. First off, faced with the need to 

secure the rights for its facility, WBI acquired 99% of them through voluntary agreements. It then 

brought a condemnation action and condemned the remainder for nominal compensation. Id. 

While Landowners obviously do not agree that nominal compensation is just compensation, the 

court in the WBI case was clear that it was awarding nominal damages because "the landowners 

have failed to produce any evidence of the amount of just compensation due." Id. ( emphasis 

added). 

[if35] Ultimately the argument made by the State and other intervenors is that the doctrine of 

correlative rights applies because sequestration of CO2 into pore space is "similar to" production 

of oil and gas. But the reality is that while certain aspects of this resource are similar to oil and gas 

development, such as the reservoir dynamics, certain more important aspects are different, such as 

the reality that force-pooling pore space does not create more pore space. When the principles of 

conservation law are applied piecemeal to carbon sequestration as the State tries to do here, a 

taking occurs because the assumption that underpins all conservation laws is that they result in 
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production of more of the resource and that every owner gets their proportionate share of the 

resource. The application of these laws to the development and use of pore space is different and 

no more pore space is created - it is simply that the owner of the pore space has his pore space 

used by force (which is the real goal of the State). 

[if36] But the fact that it is unconstitutional to "amalgamate" pore space as that term is used in 

the challenged laws, or that the doctrine of correlative rights does not apply, does not at all mean 

the carbon capture and sequestration cannot move forward. To the extent that responsible operators 

obtain 99% of the property rights by negotiation, they should be applauded. If they bring a 

condemnation action, with all of the constitutional guarantees that entails and obtain the rights to 

the remainder of the property through eminent domain, that is how the system works in the United 

States of America. The Landowners, to be sure, are no fans of the power and process of eminent 

domain. That process literally takes away what defines their very being. They should be hostile to 

it. But that process is the one that our Constitution allows when our government takes our property 

from us, and that process is the only one that our Constitution allows. 

IV. The Landowners' due process claims are not derivative and are independent claims. 

[if37] The State argues that "Plaintiffs' Due Process claims are entirely derivative of their 

Takings claims and otherwise undeveloped .... " Index #184, ,r 142. Landowners disagree. For 

example, the North Dakota Constitution requires payment of just compensation before a taking 

occurs, and it also requires that just compensation be decided by a jury. Constitution of ND, Art. 

I, § 16. The failure of the amalgamation statute to provide for these rights is not merely part of the 

takings claims here - it is also a separate due process claim for failure to provide the literal due 

process required .by the North Dakota Constitution. Art. I, § 16 ("Private property shall not be 

taken or damaged for public use without just compensation having been first made to, or paid into 

court for the owner. ... "; "Compensation shall be ascertained by a jury, unless a jury be waived."). 
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[if38] Where fundamental rights or interests are involved, a state regulation limiting these 

fundamental rights can be justified only by a compelling state interest and legislative enactments 

must be narrowly drawn to express only the legitimate state interests at stake. Therefore, state 

limitations on a fundamental right such as the right of privacy are permissible only if they survive 

strict constitutional scrutiny." Hoff v. Berg, 1999 ND 115, ,r 13, 595 N.W.2d 285, 290. The rights 

at issue here are unquestionably fundamental, being some of the first listed in our Constitution. 

N.D. Const. Art. I, § 1 ("All individuals are by nature equally free and independent and have 

certain inalienable rights, among which are those of . . . acquiring, possessing and protecting 

property .... "). 

Substantive due process analysis requires a close correspondence between 
legislation and the goals it advances. See Law v. Maercklein, 292 N.W.2d 86, 91 
(N.D. 1980). This Court may declare a statute unconstitutional on substantive due 
process grounds if "'the Legislature had no power to act in the particular matter or, 
having power to act, [] such power was exercised in an arbitrary, unreasonable, or 
discriminatory manner and [] the method adopted has no reasonable relation to 
attaining the desired result. 

Hoffv. Berg, 1999 ND 115, ,r 14. 

[if39] As to procedural due process, the standard is usually a flexible one, but here the standard 

is unnecessary given that the procedural due process of which the Landowners are being deprived 

is literally specified in the North Dakota Constitution. 

[if40] The North Dakota Court in Bigelow v. Draper, 6 N.D. 152, 166, 69 N.W. 570, 574 (1896) 

discussed the clear constitutional requirement for a jury on just compensation as opposed to any 

requirement for a jury for questions of constitutional necessity or public use which are for the 

court: 

As the issues in such proceedings were not wont to be tried by a jury, as, with the 
exception of the matter of compensation, there is no constitutional right to such a 
mode of trial, we cannot infer from the mere fact that the proceeding in this state is 
to assume the form of a civil action that a jury trial of the whole case was designed. 
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Such radical change in the manner of settling the controverted points in such a 
proceeding must not be built up on a mere inference in the face of an implication 
so strong as to be practically equivalent to an express declaration that no other 
question except that of compensation should be submitted to a jury. 

Id. ( emphasis added). 

[if41] The Court explained, however, that "[t]he constitution reqmres this question of 

compensation to be left to a jury. Const. § 14. Section 5955 of the Rev. Codes, declares, in the 

language of the constitution, that 'compensation shall in all cases be ascertained by a jury unless a 

jury is waived.' In the absence of the provision contained in § 14, a jury trial in such cases could 

not be demanded as a constitutional right. Bigelow, 6 N.D. 152, 164-65, 69 N.W. 570,573 (1896) 

( emphasis added). 

[if42] Thus the North Dakota Court has already explained that absent an explicit requirement in 

the North Dakota Constitution there would not be a right to a jury on general due process grounds, 

but in the case of the North Dakota Constitution the right to a jury on compensation is explicit and 

unquestionable. Summit makes an argument that no jury is required based on its reading of Martin 

v. Tyler, 4 N.D. 278, 60 N.W. 392 (1894). Index #180, ifif32-38. It is simply wrong and a jury is 

a constitutional requirement as was recognized in Bigelow in 1896 and recently when the North 

Dakota Court said "Article I, § 16, N.D. Const., states '[p]rivate property shall not be taken or 

damaged for public use without just compensation having been first made to, or paid into court for 

the owner.' A jury decides the amount of compensation due for the taking, unless a jury is waived." 

Sauvageau v. Bailey, 2022 ND 86, ,r 9, 973 N.W.2d 207. Elsewhere the ND Court has said clearly 

that "[t]he determination of what constitutes just compensation is a question for the jury to resolve, 

unless the right to a jury is waived" and cited directly to Section 16 ( formerly 14) of the North 

Dakota Constitution for the proposition. Hultberg v. Hjelle, 286 N.W.2d 448, 451 (N.D. 1979). 
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[if43] The amalgamation statutes, however, provide for the taking of private property in violation 

of these procedural due process rights, and this is a violation of both the substantive and procedural 

due process rights that the Landowners have in their fundamental right to own and protect their 

property. The Landowners are also entitled to have just compensation (not "equitable 

compensation" as determined by an executive tribunal (NDIC) consisting of the Governor, 

Attorney General, and Agriculture Commissioner), and they are entitled to have a jury determine 

this before their property is taken. Because the amalgamation statutes violate these rights to 

procedural and substantive due process, they should be struck down on grounds of due process in 

addition to and independent from the takings claims. 

V. There is no requirement to exhaust administrative remedies and obtain an order from 
the NDIC amalgamating property rights. 

[if 44] This is a facial challenge because there are no constitutional applications of the 

amalgamation statutes. In every instance, the application of the statute results m an 

unconstitutional taking because the entire intent, purpose, and effect of the law is to subject 

property to geologic storage if the landowner does not consent. N.D.C.C. § 38-22-10, § 38-25-08. 

As explained above, it is unconstitutional to do so without following the constitutional 

requirements for due process and just compensation found in Article 1, Section 16 of the North 

Dakota Constitution. Because that section also requires things like just compensation to be 

determined by a jury, the challenge to these laws is also not merely based on the fact that they 

constitute a taking, but also that they deny the due process that is required by the North Dakota 

and federal Constitutions by failing to afford the bare process required by the North Dakota 

Constitution itself They further deny the right to just compensation and require only that the NDIC 

find that pore space owners will be "equitably compensated," a term that is unconstitutional unless 
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is means just compensation, but was clearly written to mean the equitable or proportionate share 

of oil production, or for sequestration, revenue from 45Q credits. 

[if45] Regardless, the constitutional challenge mounted is based on both takings claims and due 

process claims. It is a facial challenge and with respect to the amalgamation laws, the claim is that 

they are unconstitutional takings because in every instance of their application they result in an 

unconstitutional taking and violate the due process protections of Article I, Section 16 of the ND 

Constitution. In such a situation, it is not necessary to obtain an order from the agency or to exhaust 

administrative remedies, and the challenge is appropriately brought as a facial challenge. See 

Larimore Pub. Sch. Dist. No. 44 v. Aamodt, 2018 ND 71, ,r 37, 908 N.W.2d 442 and United States 

v. Salerno, 481 U.S. 739, 745, 107 S. Ct. 2095, 2100 (1987). The agency is without even the 

authority or jurisdiction to provide a jury trial, for example, so because exhaustion would be futile 

in all instances it is not required nor does it promote the goal of judicial efficiency, which is the 

basis for the doctrine. See, e.g., Tracyv. Cent. Cass Pub. Sch. Dist., 1998 ND 12, ,r 13,574 N.W.2d 

781, 783 (noting exhaustion is required "[u]nless exhaustion would be futile .... ") (emphasis 

added). 

VI. The United States v. Causby case and the nuisance-law interference theory was already 
argued to the North Dakota Supreme Court and the argument was rejected. 

[if46] Summit argues that "[t]he issue that Summit is raising in the case at hand (i.e., whether 

Causby or Loretto is the proper standard for assessing whether a government-authorized invasion 

of non-surface property constitutes a taking) was neither considered nor decided by the Northwest 

Landowners Court. Causby was not even cited in the Court's opinion. Moreover, the parties in that 

case never argued that the Court should apply a standard other than Loretto." State brief, Index 

# 184, ,r 23. These statements are false. 
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[if47] The North Dakota Supreme Court's docket can be accessed to view the briefs filed in that 

case, and Continental clearly made an almost identical argument to the Court in the prior Northwest 

Landowners case regarding the application of the Causby case. See Appellant Brief of Continental 

Resources, ,r 50, ND Supreme Court Case Number 20210148. 5 Indeed, the argument was made in 

almost the exact same way with almost the exact same block quote. Id. 6 The North Dakota 

Petroleum Council also made a similar argument in the prior Northwest Landowners case: 

In Chance v. BP Chemicals, Inc., the Ohio Supreme Court reviewed a claim that 
BP Chemicals trespassed on the plaintiffs land when legally injected fluids 
laterally migrated into the plaintiffs subsurface. 670 N.E.2d 985, 986. The court 
reasoned that "[j]ust as a property owner must accept some limitations on the 
ownership rights extending above the surface of the property, there are also 
limitations on property owners' subsurface rights." Id. at 992. Surface owners' 
"subsurface rights in their properties include the right to exclude invasions of the 
subsurface property that actually interfere with [landowners'] reasonable and 
foreseeable use of the subsurface." Id. (emphasis added).The Chance holding 
strikes the proper balance between protecting a landowner's interests and 
supporting oil and gas development for the public interest. 

See Brief of Amicus ND Petroleum Council, ,r 13, ND Supreme Court Case Number 20210148. 7 

5 https • //porlal .dn:,ck ndcowts gov/porlal/courl/68f02 l c4-6a44~4 73 5-9a7 6-5360b2e8afl .3/case/07 cf.54 97 -1 l 6b-44c0-
a6d f--b08abf9d07f7 
6 Continental argued: "From the standpoint of the statutory phrase 'everything permanently situated beneath or above 
it,' N.D.C.C. § 47-01-12, the use of pore space is the same as the use of airspace. Yet in 1923 the Legislative Assembly 
declared the surface owner's right to the air above was subject to the "right of flight." N.D.C.C. §§ 2-03-03, -04 
(recognizing North Dakota landowners own space above the land "subject to the right of flight"). The United States 
Supreme Court later adopted the same view. See United States v. Causby, 328 U.S. 256, 260-61 (1946). In Causby, 
the Court considered whether use of the airspace declared by Congress to be a public domain and in accordance with 
the applicable statutes and regulations could constitute a taking. Id. at 260-67. In beginning its analysis, the Court 
noted: 

It is ancient doctrine that a common law ownership of the land extended to the periphery of the 
universe-Cujus est solum ejus est usque ad coelum. But that doctrine has no place in the modern 
world. The air is a public highway, as Congress had declared. Were that not true, every 
transcontinental flight would subject the operator to countless trespass suits. Common sense revolts 
at the idea. 

Id. 260-61 ( emphasis added). 

7 https://portal.ctra.ck.ndcourts.gov/portal/court/68f02 l c4-6a44-4 735-9a76-5360b2e8af13/case/07 cf54 97-1 l 6b-44c0-
a6df--b08abf(}d07f7. 

24 



[if48] Contrary to Summit's claim that the North Dakota Supreme Court did not hear or decide 

the issue, it had precisely the same arguments about the Causby case and limitations on subsurface 

rights before it in the prior case, and it squarely responded to the Causby argument as follows: 

Senate Bill 2344 constitutes a per se taking. It allows third-party oil and gas 
operators to physically invade a landowner's property by injecting substances into 
the landowner's pore space. As demonstrated in Arkansas Game & Fish Comm'n v. 
United States, 568 U.S. 23, 34, 133 S. Ct. 511, 184 L. Ed. 2d 417 (2012), physical 
invasion by water, even for a limited duration, results in a per se taking. 
Furthermore, because S.B. 2344 permits oil and gas operators to use pore space to 
temporarily or permanently store or dispose of gases and wastes, the bill authorizes 
an occupation of the landowners' property. Similar to the unconstitutional 
regulation in Cedar Point Nursey, S.B. 2344 grants oil and gas operators a right of 
access to the landowners' private property. Further, as in Loretto, 458 U.S. at 436, 
S.B. 2344 restricts landowners from having any control over the "timing, extent, or 
nature of the invasion." As amended, the statutes would allow anyone conducting 
operations under Chapter 38-08 to inject waste into a surface owner's pore space 
without the surface owner's consent. See N.D.C.C. § 47-31-09(1) (stating that 
"[i]njection ... of substances into pore space ... is not unlawful and, by itself, does 
not constitute trespass"). Allowing such usage takes away one of the most treasured 
property rights because it takes away landowners' right to exclude oil and gas 
operators from trespassing and disposing waste into their pore space. 

Nw. Landowners Ass'n v. State, 2022 ND 150, ,r 26, 978 N.W.2d 679. 

[if 49] Indeed, the Court reiterated: "Furthermore, although the use of pore space may not 

seriously interfere with a landowner's use of the rest of his land because the pore space is deep 

beneath the surface, Loretto held that compensation is required for physical invasions even if the 

owner suffers only a 'minimal economic impact.'" 

[if50] Summit's claim that its Causby argument was not specifically and squarely rejected by the 

North Dakota Supreme Court is demonstrably false. 

VII. The precondemnation survey laws authorize physical invasions in violation of Cedar 
Point Nursery v. H assid. 

[if 51] The background principles that are inherent limitations on title and the right to exclude 

were listed in the United Supreme Court's decision in Cedar Point Nursery v. Hassid, 141 S. Ct. 
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2063, 2079-80 (2021). The lists from both the Court and the dissent did not include the survey 

statutes claimed by the State to be such a principle. Id. 

[if52] In the United States Supreme Court's discussion of background limitations on a 

landowner's title, it was simply recognizing that if a limitation inheres in property title itself, it 

cannot be said to be a taking when the state enforces that limitation. Cedar Point Nursery v. Hassid, 

141 S. Ct. 2063, 2079 (2021). The U.S. Supreme Court was not "carving out exceptions" to allow 

unconstitutional takings, as presumed by the State and the court in Klemic v. Dominion 

Transmission, Inc., 138 F. Supp. 3d 673 (W.D. Va. 2015) and Charlottesville Div. v. Dominion 

Transmission, Inc., 138 F. Supp. 3d 673 (W.D. Va. 2015). The Court, as even Justice Breyer 

recognized in his dissent, was merely reasserting the principle recognized in Lucas that "the 

government can, without paying compensation, impose a limitation on land that 'inhere[s] in the 

title itself, in the restrictions that background principles of the State's law of property and nuisance 

already place upon land ownership." Cedar Point Nursery v. Hassid, 141 S. Ct. 2063, 2088 (2021) 

( emphasis added). Justice Breyer asks a couple of rhetorical questions in his dissent: "Do only 

those exceptions that existed in, say, 1789 count? Should courts apply those privileges as they 

existed at that time, when there were no union organizers?" Id. at 2089. The obvious answer based 

on any reasonable reading of the majority opinion is YES and YES. Id. 

[if53] A District Court in Virginia ruled on a case prior to the Cedar Point decision and got it 

wrong. For example, the Virginia court states that there are "common-law privileges to enter 

private property without trespass liability" as found in some statutes, and proceeds to quote this as 

an exception to liability for an unconstitutional taking. Charlottesville Div., 138 F. Supp. 3d 673, 

688 (W.D. Va. 2015). This statement fundamentally conflates trespass law and takings law. Of 

course a statute may relieve trespass liability when it provides an "authorization" because the tort 
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of trespass is an "unauthorized" entry. But whether that is true is irrelevant to whether it is an 

unconstitutional taking of a private property right, and is also irrelevant to whether such a statute 

is a limitation that inheres in the landowner's title. If it does, then it cannot be "taken" by a physical 

invasion because it was never a consequent of the right to exclude in the first place. The language 

ofN.D.C.C. § 32-15-06 that limits just compensation(" ... and such entry constitutes no claim for 

relief in favor of the owner of the land except for injuries resulting from negligence, wantonness, 

or malice), cannot reasonably be said to inhere in any title - it is simply a misstatement of law that 

violates the state and federal constitutions and must be struck down as unconstitutional on its face. 

Government-authorized physical invasions of property constitute the "clearest sort 
of taking" and therefore are a per se taking. Cedar Point Nursery v. Hassid, 141 S. 
Ct. 2063, 2071, 210 L. Ed. 2d 369 (2021). "[A]n owner suffers a special kind of 
injury when a stranger directly invades and occupies the owner's property." 
Loretto, 458 U.S. at 436. A physical invasion "is qualitatively more severe than a 
regulation of the use of property ... since the owner may have no control over the 
timing, extent, or nature of the invasion." Id. Further, regardless of whether the 
physical occupation is permanent or temporary, just compensation is required. 
Cedar Point Nursery, 141 S. Ct. at 2074. Even if the physical invasion has only 
minimal economic impact on the owner, compensation is required because when 
there is a physical occupation of property, it effectively destroys the owner's rights 
to possess, use, and dispose of the property. Loretto, 458 U.S. at 435-36; Cass Co. 
Joint Water Res. Dist. v. Aaland, 2021 ND 57, ,r,r 13-14, 956 N.W.2d 395. Further, 
because government-authorized physical invasions take away the landowner's right 
to exclude-" one of the most treasured" rights of property ownership---they are a 
per se taking. 

Nw. Landowners Ass'n, 2022 ND 150, ,r 25, 978 N.W.2d 679, 691 (emphasis added). 

[if54] In Jacobsen v. Superior Court of Sonoma, 192 Cal. 319,320,219 P. 986, 987 (1923), the 

California Supreme Court considered the same statutory language at issue here, and also specific 

language that had been added to the California constitution which rendered its statute 

unconstitutional in most regards and also made its takings provision almost identical to North 

Dakota's: 

At the time the present constitution was adopted (in 1879), the law as declared by 
the supreme court was as follows: The possession and use in terms authorized by 
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the statute, before compensation had been made and while the proceeding was 
pending, is a taking within the meaning of the constitution, but the requirement of 
the former constitution, which only provided that private property should not be 
taken for public use without just compensation, was satisfied by a provision which 
insured the payment on reasonable terms as to delay and difficulty in the 
enforcement of the right. Viewed in the light of these facts, the change made in the 
language by the new constitution becomes significant. The following italicized 
words were added, and no other change was made in the general provision: 'Private 
property shall not be taken or damaged for public use without just compensation 
having beenfirst made to or paid into court for the owner. 

Id., 192 Cal. at 327 ( emphasis in original). 

[if55] This language is significant because it also appears verbatim in the North Dakota 

constitution's takings clause. This Court recognized as much recently when it wrote: "The North 

Dakota Constitution provides overlapping and broader protection against government interference 

with property rights [than the federal constitution]: Private property shall not be taken or damaged 

for public use without just compensation having been first made to, or paid into court for the 

owner." Northwest Landowners Ass'n v. State, 2022 ND 150, ,r 16 (quoting N.D. Const. art. I, § 

16) ( emphasis added). 

[if56] Additionally, the North Dakota constitution requires that just compensation be determined 

by a jury unless waived by the landowner. ND Const. Art I, § 16. The only exception to this is for 

the State itself and its political subdivisions, who could utilize quick take procedures in order to 

effectuate immediate possession subject to appeal on all grounds, and potential reconveyance 

along with just compensation for the temporary taking if the taking was found to be 

unconstitutional or unjustified. Id. The California Supreme Court agreed with this. Jacobsen, 192 

Cal. At 331,219 P. 986 ("The only means by which [the government] can acquire such property 

without the owner's consent is through the exercise of the right of eminent domain."). And as in 

California, if the State itself or its political subdivisions seek to acquire survey access in an 

28 



expedited manner, it can be done through the quick take procedures allowed by the Constitution 

and other state law, but not through N.D.C.C. § 32-15-06. 

[if57] Defendants argue that it is impractical as a policy matter to strike down the 

precondemnation survey statutes because they are relied upon by condemnors to obtain access for 

surveying activities prior to a project and there will be dire consequences if they cannot. See, e.g. 

Basin Brief, Index # 164, ,r 35 ("If the Survey Statute was held unconstitutional, Basin Electric's 

ability to provide reliable electricity to its members and to support the reliability of the electrical 

grid would be seriously impaired."); State brief, Index# 184, ,r 21 ("Plaintiffs' sweeping argument 

to the contrary would, if taken on its face, destabilize other areas of State law."). As with the 

amalgamation statutes and the histrionics about having to use condemnation, there are clear legal 

paths forward if the government needs to conduct surveys that do not involve unconstitutional 

takings. 

[if58] As one example, on September 27, 2019, in response to concerns over illegal immigration, 

the United States government filed United States v. 117.543 Acres of Land, 504 F. Supp. 3d 595 

(S.D. Tex. 2020). In this case it sought a temporary "easement 'to conduct surveying, testing, and 

other investigatory work needed to plan the proposed construction of roads, fencing, vehicle 

barriers, security lighting, cameras, sensors, and related structures designed to help secure the 

United States/Mexico border within the State of Texas."' Id., 504 F. Supp. 3d 595, 599 (S.D. Tex. 

2020). Given the pressing nature of the concerns the government was trying to address, it is hard 

to square the defendants' claims that government cannot function without invading private 

property for precondemnation surveys. If the United States government can respect private 

property rights even while attempting to address a situation it considers to be an emergency of 

national consequence, so too can the executive branch of the state of North Dakota. The state of 
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North Dakota also allows "quick take" actions to be filed by the state and its subdivisions and local 

governments, meaning that it can obtain almost immediate access for this type of survey when 

necessary. 

VIII. The hyperbolic claims made by defendants are not new and are not a reasonable basis 
for the Court's decision. 

[if 59] Throughout the briefing, defendants make hyperbolic claims about the potential effects and 

impacts of striking down the challenged laws as unconstitutional. These same claims were made 

in NWLA I, and the energy industry yet survives, and the lights in North Dakota have not gone out. 

[if60] For example, in NWLA I, the State warned: 

*** 
If this court adopts or accepts the NWLA interpretation of S.B.2344, the court will 
indirectly, or directly, limit the Industrial Commission's statutory and regulatory 
authority, and reject the Court's longstanding precedent relative to property rights 
and mineral development in North Dakota. Such a result would upend mineral 
development in North Dakota. 

*** 

(See 05-2019-CV-00085, Index #58: State's Motion for Judgment on the Pleadings, at ,r 2) 

( emphasis added). 

[if 61] The State later doubled down on its dire warning in NWLA I, claiming: 

If this Court adopts or accepts NWLA's invitation to read the laws within S.B.2344 
in isolation, the Court will significantly impact and upend longstanding precedent 
relative to mineral rights and development in North Dakota and the Industrial 
Commission's powers to regulate oil and gas development. The Court will 
transform the surface estate into the dominant estate. 

(Id., Index #115: State's Response to Motion for Summary Judgment and Cross-Motion for 

Summary Judgment, at ,r 4) (emphasis added). 

[if62] Continental later told the Supreme Court that this Court's ruling in NWLA I, " ... places 

North Dakota in the position, unwittingly, of having seized through the Pore Space Statute 

potentially tens of billions of dollars of the rights of mineral owners and given them to surface 
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owners without compensation or public purpose." See Supreme Court No. 20210148, filed 

November 8, 2021: Appellant Continental Resources, Inc.'s Opening Brief & Addendum, ,r 81. 

[if63] Of course none of this hand waving amounted to anything and the Court should also ignore 

the current hyperbolic threats from defendants. There are paths for industry to take that are within 

the bounds of the Constitutions. Responsible developers like WBI have shown that when 

landowners are treated fairly it is possible to reach agreements with almost all of them, and ifthere 

is that 1 % that does not agree, there is a process for taking private property through eminent domain 

that does not run afoul of the myriad constitutional violations that the so-called "amalgamation" 

statutes create. See WEI Energy Transmission, Inc. v. Subsurface Easements for the Storage of 

Nat. Gas, No. CV 18-88-BLG-SPW-TJC, 2020 U.S. Dist. LEXIS 144001, at *1 (D. Mont. July 6, 

2020). Similarly, even the United States government does not appear to have trouble addressing 

what it considers national emergencies within the bounds of the Constitution and eminent domain 

law when it needs to conduct surveys prior to condemnation for an actual project. See United States 

v. 117.543 Acres of Land, 504 F. Supp. 3d 595 (S.D. Tex. 2020). 

CONCLUSION 

[if 64] Alexander Hamilton once discussed the important role of the judiciary in the American 

form of government: 

By a limited Constitution, I understand one which contains certain specified 
exceptions to the legislative authority; such, for instance, as that it shall pass no 
bills of attainder, no ex-post-facto laws, and the like. Limitations of this kind can 
be preserved in practice no other way than through the medium of courts of justice, 
whose duty it must be to declare all acts contrary to the manifest tenor of the 
Constitution void. Without this, all the reservations of particular rights or privileges 
would amount to nothing. 
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Alexander Hamilton, Federalist No. 78, (The Judiciary Department, McLEAN'S Edition, New 

York). 8 

[if65] "No legislative act, therefore, contrary to the Constitution, can be valid. To deny this, 

would be to affirm, that the deputy is greater than his principal; that the servant is above his master; 

that the representatives of the people are superior to the people themselves; that men acting by 

virtue of powers, may do not only what their powers do not authorize, but what they forbid." Id. 

[if 66] "The powers of the legislature are defined and limited; and that those limits may not be 

mistaken or forgotten the Constitution was written.' The legislature was created by the 

Constitution and vested with power to enact laws conformable to the provisions of the 

Constitution .... " State v. First State Bank, 52 N.D. 231, 242-44, 202 N.W. 391 (ND 1924). 

[if 67] Landowners respectfully request that this Court strike down the challenged laws as 

unconstitutional and prohibit their implementation and enforcement. 

Dated: May 13, 2024. 

Respectfully submitted, 

Isl Derrick Braaten 
Derrick Braaten (ND #06394) 
derrick@braatenlawfirm.com 
BRAATEN LAW FIRM 

109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone: 701-221-2911 

Attorneys for Plaintiffs Northwest 
Landowners Association, Mike 
Dresser, Sandra Short, the Swenson 
Living Trust 

8 bttps://s-:uides.loc. gov/frckralist-pape:rs/text-71 ~S0#s-k-box-wrappe:r~25493470. 
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STATE OF NORTH DAKOTA 

COUNTY OF BOTTINEAU 

Northwest Landowners Association, Mike 
Dresser, Sandra Short, the Swenson Living 
Trust, and North Dakota Farm Bureau 
(intervenor), 

Plaintiffs, 

vs. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

State ofNorth Dakota, North Dakota ) 
Industrial Commission, Hon. Douglas ) 
Burgum in his official capacity as Governor ) 
of the State of North Dakota and as the ) 
Chairman and a member of the North Dakota j 
Industrial Commission, and Hon. Drew 
Wrigley in his official capacity as Attorney )) 
General of North Dakota and as a member of ) 
the North Dakota Industrial Commission, and 
Hon. Doug Goehring in his official capacity j 
as Agriculture Commissioner of North ) 
Dakota and as a member of the North Dakota ) 
Industrial Commission, ) 

Defendants, 

and, 

SCS Carbon Transport LLC, SCS Permanent 
Carbon Storage LLC, Summit Carbon 
Solution, LLC, Minnkota Power Cooperative, 
Inc., Basin Electric Power Cooperative and 
Dakota Gasification Company, 

Intervenor-Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

1 

DISTRICT COURT 

NORTHEAST JUDICIAL DISTRICT 

Case No. 05-2023-CV-00065 

DECLARATION OF ATTORNEY 
DERRICK BRAATEN 



[if I] I am legal counsel for Plaintiffs, Northwest Landowners Association, Mike Dresser, Sandra 

Short, and the Swenson Living Trust, and make this declaration based on personal 

knowledge. 

[if2] Attached hereto as Exhibit 1 is a true and correct copy of the Geologic Storage Agreement 

incorporated in NDIC Order No. 31584 (Index# 28) by reference in paragraph 2 of pp. 5-

6. Minnkota Power Cooperative produced this Agreement with bates numbers Minnkota 

00935-00976 in response to North Dakota Farm Bureau's Requests for Production of 

Documents. The property of Mike Dresser is listed on the page bates stamped as Minnkota 

00953 and the Surface Use And Pore Space Lease, "Attached to and made part of the 

Storage Agreement" as Exhibit D, begins at bate stamp Minnkota 00963. 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 

and correct. 

Signed on the 13th day of May, 2024 at Bismarck, North Dakota, United States. 

Derrick Braaten 
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Exhibit 1 to Declaration of Derrick Braaten 
Gase No. 05-2023-CV-00065 
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ST.ORAGIK .AGRKEfvUtN''f 
TUNDRA BROOM CREEK - SECURE GEOLOGl:C S1~0RAGJt 

OLIVltRCOUNTYt NORTH DAKOTA 

'rHIS. AGJU:EM:F.!NT C'' Agrce:ttK'rff~) is entered into as uf the lit day o.f'Nwvember l.~ 2021.~. 
by the· parties. who h@ve signMd the o-riginaI nfthfa instnm1entt a cttt1nterpnrt: tbereoJ:, radfic:atfam. and 
Joinder or other instn.trnent agreeing to become a. Pn:tty hereto. 

/\., tt is in the: public interest tn promote the geologic storage•·of carl:mn dioxide in a 
manner which wHl benefit the state and the global environment by reducing g:recn1muse gas 
emisskms an<l in a nn.tnner which ¼ill help ensure the viahHity of the stahls cna1 and pow·er 
ind:vs:tde:s~ to the ¢COrtt\rttic•·henefit of North Dakota and its eitizens; 

ft To further gcolngk stornge nf carbon dh)xk1e~ a potentially vnltwblc ctu:n.mnd~ty~ 
rnay allow fo=rfr.s ready avai!abmty if ncedt.xf fist con:unercin1~ lnd:ustrial~ nr other uses~ including 
en'.hanced reeovery of oils. £tVh and other :minerals; and 

A]lTfCLF.:1 
DEFINrr10NS 

l , l c::~rt•~•t {)ioddt meanscarbnn dioxide in gaseous~ Hquid.,i. nr mopercd.ticru fluid state 
together \\1th itK'ideutal associated substances derived frnm the source materhds} capture prnct'Ws and 
any s:ubstam:.es addttd or used to enable: or impn>ve the injection process. 

1,3 E:ffedive Date is the Hme and date this x\greernent becomes eftectivtt as provhlc~1 fat 
/\.rticle 14. 

t .,4 :F:acllitv .Ar.Mt ts the• land described by ·rracts in. Exhibit Hfr and shtnvn on Exhibit 
HA\% cotH:ah:dng 18903,.211 a.cre-s~ more or less, 

Minnkota fH.1936 



I 5 Party- is any indivkhmJ~ corpor.ath:tn~. limbed Hahmty cnm:pa:nyt partnership~ 
assodadon~ rec,eiver\ trusti-e~ cumton executor:~ ad:ministt<J.tO.l\ guardi@th n.110t~ fiduciary'!' or other 
reprt}stntativc of any kind, anv dttfXtttrn:ent awen.cy~ or- htst:tlUUCrt.taHtv of the: . state~ tff anv 
gpvemtne:ntal subdiviskm thtteL;t, or any nthe~ e;tity C~p.abie of holding .aii interest in the Storag~ 
Reservoirs 

-~ J~ ~~~rt :s;nacr. means a cavity or 'vOhJ.~ ,vhether natural or rutificiaUy created~ in any 
subsudace stratum. 

l ,, 7 P:ore.S:naee 1:n.,~xft,t is a :rig.ht to or :interest in the Pore Sp.ace ln any Trnct \Vithin the 
bound.ades of the Facifit:y Area, 

I ❖9 Sh»rag~ f£g(til,?.ttt~;lt.ts any pcrsnnaJ property,~ let1se, and tvell equ.irnnent~ plant» and 
othe:r fo<t.fHties and equipment fhr 1:1c~ in Storage (lpcrations, 

l ❖ 10 StiJry®ll~ ~xtwrt*~ is an cos.ts~ expense ot l.ndehtedness incurred by the· S:tom:ge 
()pctator pursuant to this Agreement for or on acc:mmt of Storage Operu:tiotts❖ 

l·,.J J S~1Jtt,tg~~¢$¥,tv-oh· c,n:isists of fut. Pure Space and c:onfi:ning ·subsurface strata 
underlying. the: Facfiity Ar.ea described as the OpeChe,,Pic:ard (Upper Confining Zt1neJ~ lkoorn <>reek 
(StoragM Rescrvoi:r!lnje.ction: Zone)~ attd Atnsden (L;ower Confining .Zone) fotmation(s) and wbfoh 
are·dcfi.netl as idtM1tified by the vteH logging suite pc:rfhnned at bvn stratigraphic wCUsi the J❖LOCJ 
well (FHc. No., 37380) and the J,ROCl l wen (File NO. 37672), ':the fog suites in.duded caliper~ 
gamma ray (GR)~ de:nsity~ porosity (neutmnt densh:y)~ dipole oonfa\ rns.i.stivhyt spectral (JR~ a 
ct1mhinahfo tnagnetit. resm:tance: (:CMRL and fracture finder log, Furtheti the logs wete used to pick 
fairmatfon top depths and interp:ret HthnhJg;y j petrophys.ica~ pn)pcrties~ and tim:ewtir--depth shi:f1iug of 
seismic data obtained from twn 3D seJs.mic snrvcvs covering an area totalh:ui 18.5 miles in. and • . • . • . , ~ • -
around the :L•ROCl l (foc.ated in Section 41 S:Co\vns.hip 141 North~ Range 8'3 \Vest) and the J❖-TA)(:'. J 
ti,J•·•,};t,,~,J_ i+:1> fiM~tht•'t ?:7 't\v~.vqshfo i4,·2 ~:r"T':f:-... n,".,>*\tt~* ~-1: \\h~;;,+1 s*r3:.t:J_&:*'·f..''~nt1.\c w01ly· 1ncahd in Offver \ t :is... ·lM~t.:ix.:\.I ~ ~.:t ;-:)~'-"· .~ ~ i.❖. :«,( .. :t. .l "'<;.: • .s ....... l . : . :t·='· .·l ,e,,.,(• J ~ ~ .. :!: ·tl.i:~- _f\.,~ )(-~!f'.'«· ~ vt . . ~ :W:l._! ,:,.: t .. ~ ~ e- ~;f: .· .. ·. -~ . . : ~-- . ~ ·.. . . . . . . ~ •. . -- . -. - - . --

f:onnty~ North Dak@ta. Form,adon k.rp depths. w~te picked f:tornthetop o.fthe Pierre Fon1mtk1n to the 
top of the Precamhrhm .. ·rhcse logs and data which. encompass the stratlgraph.k interval fr.om an 
avexage depth nf 4,li50 fort tn an average depth of 5?-450 feet vdtbin the limits of the Facility i\::rcn.❖ 

l, l 2. Storage :t·acillty is the unitized or amatgamated Storage Reservoir created punn.mnt 
to an nrder nfthe Comu1issioc 

1, :~ 3. :S:torage Facitit;t; Particlpade~, fa the percentage shtnNn on EKhibit: ,~c~t lbr alk1eat.ing 
payments fhr use: of the Fore Space under each Tract identified in Exhibit. ~{aH, 

1 .. 14 ~f,9~1¢ 9e¥rnt:it)~ffe are un npemtions conducted by fue Sh.xage (}µ¢:takw pursuant to 
this 1\grtKtme:nt or othc:f\-vise authorized hy any lem;e t:ovedng any Pore S.tKtPe Interest 

Mirmkota fH.1937 



t , 16 Storage .. ~igll:~~ are the: tights :tn explore~. develop~ and operate hmds vdtbin the 
FacHhy /\.tea for the: storage of Storage SubstanetK 

ARTJCLE2 
EXHif:UTS 

2, l, J EXhibh ,,.ltn is a map that shows the boundary Hnes of the :•rundr& llr@Jm 
Creek FacHit:y Atea and the tracts therein;. 

2., t ,2 Exhibit #gr~ is a schedule tbatd.escd.hes the acres of each Tract. in fhe Tundra 
Btnorn Creek Facility Arca; 

2., L3 ExhfhH 8
'
8C'.n it a s.chedu1e that s.hn\vs the Storage Fadhty Partfo:ipatkm. of 

e.ath Tract; and 

2:,3 Exbibit@C'.•utiffe:idir:rd (}orrr:rt~. Exhibits ''A.t HIJ~h ~·c}~ and Mn~~ shaH be- c.onsidertxi 
to be ror.rect until ttrvised 1.-w herein prnvkh .. '\1 ❖ 

"1 di £"• . • ••• : •.•· .•• 1· "> . ·rr . . . . . ... , '"r'i.... . . , •. :,l-· ,: •. . ❖ . •• • A ❖t ., . . . . . . '> f:' . "•\ .f· . t- . . . . ·, ·•·: .,,., ... 1❖ •·· •· "'I.•"'. ..... ·•· •t· ... , ·o·• .. . ·: r, : :t.~,, 
.,i:..;,~~ '-,•Ufrt~:.Jn:g~-Wf:~H"i:~ ~,Ht'.- l'kn1pesrnnv,uescnJh.U'MJ&O· tue rc½pt~-.1v:e .. · rue~ ave l.~en 

established bv ·uslnt{ the best information avai1abht ff it ¾Ubse.nuentlv l.r,;fy .. ats that at.1u T\ .. 4ct. 
•••• • •• • • • •• ••• :.;, ••• : ••• ~-::- • • • •• ••· • • .... · •• : • • .: • • •••• • • • · •• -=- • •• ,(. • ••• ... ❖• • ~- • ··-~ ~. t-.. ·_t"·'.IO-:>. • -~· • • • •• • -l ·. ··· ···· ~ 

meduirdcal mise.a:tcula:tfon. nr cle:ricaI error has. "been made~ Sk.1mge Opend.or~ whb the• approval of 
nr.r··:.,,.,. '-~+'i.>."l<.''i(.,: [;··. • •• ;,;, •. , •• <k.:. ·» <·. :t:·&s<· -1·· t: <' ,i<:W,,, .... f.w . .J t. H ""' .. "'t· ·1·:t.,.. · . .' t·.,...L.,:;; l,,:·•·: • :'>: ,❖.,.''.'""""': ·t·t."' . /h· .'·t,,.❖ •ti' 1"" r ~J ,,._, .. -,r4t.:~• "- ,vm;Js \Nuose Ul. ~,~.eN, ~s antt: .. ~¼'\t, snau currec- .·· ne m.ts 4.f;;.t. v}' r~.'k1Sh~g nc ex, Jut. ij .. .,:r-

co:nfbrrn lo the facts.., 'l'he :revision slmJl nnt include any re.,evaluntion of enginee:dng or geoiugie-al 
fntcrpretath:ms used in deterrninln.g Storage Facility Partkipation, Each such revi.skm t.rfan. exhibit 
made nrfor lo thirty t:JO) days after the Effoctive :Date shall bu effective as of the Effective Date, 
Eaeh. ~~ch revisio~ thereaft~r made shaU be effective at. ?:(HJ asrL on the fir.st day of the calendar 
mnnth next ibHovd:Ug the filing Jb:r reeord of the revised exhibit or on such other date as may be 
determined by Storage Ope:mtor antl set forth in the revised exhibit. 

25 ~-1);ll:g~~x1s~.~~~.i~~l$" If an exhibit is revised~. Stor4ge ()peratnrshaU execute an 
up.prttpdnte htstmme:nt \¾1th the revised c:&hihit attached and m.e the same for record in. fhe county or 
eorn:tdes. in ,vhich this .l\.greernent or n1c:rnnrandnm of the sun:w~ is recorded and shalt also file the 
amended changes with the Com:mlsskm., 

4 
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AR1]CLE3 
C~EAT!ON AND lDJtfr:t>CT f>Jt STOlt?\GE FACII~tr~l 

3.,1 Pnlt\a*ed Po,r~,Spa.ce btterests. A:ny Pore Space Owner ht the Storage Facility vlho 
O\VU$ a Pore Spac:e. Interest Jn the Storage Reservoir that: is not leased for the purposes or this 
Ag:reement and cludng the teun hereof~ shaU be treated as ff it were: sul:zjtttt to the Surface: l..Jse and 
l'.l<,- ··• Q: ·': '"'I.•·. §1"". ,. ,-·•·if:, .. ;,..1. .. •~.d ·t.,,.. ,;t· .. • ·1=::r .. A ·b·: ''t ~<i-M~1 r OT~ ,:,-p.dt:t'... .... ,ellt¥ tu:1<aC<u~~- w;:::fCt,0 RS .:eKHl :.,J~. JJ ., 

•1< '':'l· " . . .. i . • ... • . ·it:-~ • • .·. # :n . : . . £•. . . "' i1< H n ~. . .. •(;L ,. "' •.. l .. • .· : . "· --- :-: . .,..;l t . t1:- . ··y .. ' " '.,-t- .•. "•. • "'" 
...:1 ,;;.. 4':rn;~~g;un@~.ltHt. (h .r ore .~@at.e. ~-1,.n f'H"re. DJM-ce lntewe~lB u1 anu dJ ~ue .' f-t.h,~-tS ~rre,. 

hereby ntnaigamnttd anrl • torubined. Itisofitt as the r.especdve Pore Spnt;e lntenests pertain to the 
Storage Reservoir:~ so that Storage t:,tperafions nmy be conducted with respect to said Storage 
0. :x· .• ,.?. , .... ~r H •. ,l':tk~ O· ·.··. f_'> •• ,, I·· :,;- :x.•· ❖ , ••..• • ·t : r .,/T' . . 1.·:····•' t . . A 1.. . . " \ ":1· •· A .. ~ . .J: ❖ . ·::.'. l·x j .:•·:···· KCSt,:fV(Hr us u au. ru ~:uc r ore ,,pac-c !tlk.re.sts rm t:de t·a41dty {iXt%i nau uec.n u:tc: Uuoo Ula suJg. t, iea.~ 

executed by aH Pore Space Chvners-~ as les.s,tt-sr in :favor nf Storage OperaJ:tn\ a.._:,;;;. lessee and as if the 
tease tt)ntah:wd alt of the pm visions ·of this ./igreement 

3 J A:mcudmcnt of Leasf.$: and Other Ag:reemcnt:s" 111c pruviskms of the vadrm.s 
leases.} agreements~ or other instn.nnents pttrtaining to the: respeetive Tracts or the storage of the 
Stomg;e Su.bsta11:ces therein.~ inCh.1d:ing the SurfaGt tJse and Pore Space lA::&%! attached hereto as 
ExhibH: "'IY .. f are am.ended. to the extent :nece,ssary to rnake ttu::m. con:fonn to the pnYvisions. of this 
i\greerncnt~ but othe:rwise shaH remain in effoet 

l4 Cmttinu.ation. of Leases arntT enn Interesbh l:njection in to any part of the Stor&ge 
R.esef'\'t~frt nr other SNm1ge Operations~ shall he t>on.s.kiered tL½ injection in to or upon each Tkact 
vtithin said Storage: Reservoir~. and such ir.rjectinn or operations s.baH confim.1e in effect a.1 to eath 
lease as to aU lands and ib=r.matkms. covered thereby Just as if such operations ·were cnnductedon and 
as If a vret! were injecting in each Tract ,v:ithin said Stota,gc Rese=rvoic. 

3.,5 l]tfts UOatltd:ed hv St.orag=e~ Nothing heteiu shaH he construed to result in the 
transfer of thle of the Pore Space· Interest o.f imy Patty hereto to any other Party nr to Storage 
Opera:ktr., 

3.,6 hdtxrtion Rights,. Sh)r.age Operator is hereby granted the right t❖ it1Ject intn the 
Storage Jteservoir any Storage Substances in ,vhntever amounts Storage OpernUJr may deern 
expedient f6r Storage Operadnns~ together vdth the right to• d:dUt uoot nnd rnainttth1 injec.dtwi weHs in 
the Facility Area* and to use for irtiection purposes, 

3 .. ,1 l'r@,tj${e:r o:f.Sio:ra.g;e ~~~$.lWuc~ fr@Ml. ~tor-,gwE3..:iU,t,yx. Storage Operator may 
tt'&:l.sfor from the Storage Facilhy any Storage Suhstant,es1 in whatever arnnunts Storage Operator 
may deem expedient for Storage: t)pt~ttd:innst tt) any other reservoir~- subsur:fac.t\ stratum or formatkm 
permitted. by the Conurdsskn1 jbr the storage of carbon. dioxide under Chapter 38~22 of the North 
Dakota Century (\'Kie. The tnms.ter of such Storage Substances tltH: of the Stnmge FaclHty shaU be 
disregarded. for t.ln.!, purpost.-s ofttdcidathag the royalty under any kVJse covering a Pote: Space Intet©St 
(incJuding Exhibit ··~r,.~~) and sha.U not a.Hect the aJJoc.adon of Storage Substances. injected into the 
Sto:ragt Facility through the sudllc•e nf the Facility Area in accordance wi.th A.r.ticle 6 vf this 
t\.g:ree·men:L 



3.8 ~~et:n;t o!St~r•g~ ~~b$t@n~e-$~ Storage Opera:tnr may accept and tfx~eivtt tmn the 

~=~~i==.t:U:::\~~::r~)~:::i~.=~: 
pertrtitted by the Commissk:m for the storage -of ca.thou dkndde under. Chapter 33,»22 of the N'trrth 
Dakota Cent.ury Code, 'The receipt nf snch Stor4ge· Substances into the Stom:ge Facility shall he 
dis.regarded for the putpt1ses. ofcakadnttng. the n1yalty undetaay lease Cttvcting a Pnre $pace late.rest 
(iududing Exhibit '''tY·) and shaU not affect the aHocatkm of Storage Substances iqjected intt) the.: 
Storage F aciHty through Jhe surface of the F ad.Hty Area in mt>cotda:nc.:e ·with 1\:rtfole: 6. of this 
Agreenwnt 

:t9 (:'.oollcra:t:ive Agretm.cnts.. Storage Operator :may t"Utct intn cooperadve: agreem@nts 
with resJX.;1:t to hmds adjacent to the FacUhy Att.%t. fn:r the purpose of e=0t1rdinaH11g $M:Jttt@t 

Opernth.1rnL Such cooperative tig:rei~:netd:s may inclndt\ hut shall not ·be limited lt\ agreements 
A'' •• • -~:L. • '"' · · .,1 •• • •• '" • ,t S) · · "'' L. • C• • • ·· °1 ·7···· J J ◊ t• ~-i ' tegaru1ng iue transter arnJ rece1pt Oi ,,Avr&ge Suustauc,es pursuant to dectmns X- ❖ antt ❖ .@en: wns 

/\grcemenL 

1, l 0 Uer-der· Agroom.en,.ts~. Stomge Operah>r may enter into an ngreetnent or agreements 
,vith rrwners of adjacent ]ands with respect to operations which may enhanc:e the iqjection nf the 
Storage: Substances in thtt Storage Reservoir in the Facility Area ·nr vvhich may otherwise be 
necessary for the conduct nf Storage· Operations.,. • 

.AJtTICLfi: 4 
S1'0:RAGK OPICRATIONS 

4,. 1 ~~{tr~gc Pll*:t'~tot\ Mirmk:nm Ptnver Cooperative) lnc. is he:reby designated as the 
initiaJ Storage, ()per4tor. Storage Operator shaU have the exclusive dght lo ¢tttiduct Storage 
Opt.tt'Jtions.1 \\th.fob shaH c:ort.frlrm fa:J the provisions of this Agreement and any teas.e eovedng a ?ote 
Sp.ace Tn:tttrest lf there is any t.wm.fl:ict between Mich agreet:nents~ this Agreement shaft govern,. 

4-2 ,~~tt•$$(,r ~'lnµra,:twr,, T'he initial Storage Operator and any subsequent operatnr 
may"' at .any timet lranster operators.hip of the: Sh1rage FaciUty ,vith and upon. the ap:provn1 of the 
Czwnmls.siott 

4,3 M:cdmd of (~g,cradon~ Storage Operator s.bail engage l:n Stnt'4ge Oper.atkms vdth 
dJUgence and in aczwwdance with good engineering and. injttc.tion practices, 

4A b;~ange ofMtt:~1~d efOaeration~ As permitted by the (:nn1n1iss.km nothing herein 
shaU prevent Storage Operator from discontinuing or changing in whole or in part: any metbod uf 
op.eratkm whichi In its opiniont is no longer fa1 aec:ord with good e:ngirtt"C'dng nr htjectkm. practices, 
Other rnethtxis n:f:ope:radtin may be ctmdue.ted nt changes may be made by Storage Operator £mn1: 
time tu tfane. if determined by H to he feasible~ necessary or desirnbh:: tn incre,ase the: injt¾J.tion or. 
storage of Storage Substances"' 
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AR'I'lCL:lt5 
.,l"'RAC>f' PARTICIPA''f!ONS: 

5, l t:r.A¢1 P@.tt;h:iQ@:fionR. The Storage FaciHty Part~cipatfon of each 'ftact is sho\vn in 
Exhibit-~~(:_~-~ The ShJtagc· FaCHity Pttttk.ipatinn ofettt:h Tract shall be based. l (HJ% upon the ra.tJo of 
surface acres in each 'fr.act to the tntaJ surface acres R:w aU Tracts tvithin the FadH:ty AtctL 

5,2 Rttlativc Storage faciUts Pa:rtid[tatlous. lfthc Fat;Hfay Area is enlarged otr£1:hiccd.~ 
the revised Storage FatHity Part:k:ipatkm of the Tracts remaining in the Facility Area and '.\vhkh were 
within the FaciHty .i\xea p:rior to tht~ enlargement or teducth.Jn shall rermtin in the same radn to one 
another, 

ARTl:C:Ll(6 
ALLOCATlO?i" OJt STORAGF1 SUB:ffl'ANCES 

6,1 AU,,eatlon o:f Tracts~ All Storage Substances inJtcttxt shuH be allocated HJ thtJ 
several Tracts in accmdance with the rcspectivt1 S.ttJttige .Fm:dHty Participathm effective during the 
period that the Storage: Substances are h1jecbtd, The amount of Storage Substances aUrn:ated to each 
tracL regardless of whether the amount ls more tff less than the actusJ iqJectkm of Storage 
Substan:ces fro111 the weH flt ,ve.HK~ if.any~ on such TtactJ s.haJl l,e deemed fhr a:U purposes to have 
been inJtW:ted h1to such Trant Storage Substances transferred or ttxccived pursuant tu Sections 3 ,7 
and. 3,8 of this A.greetnent shalt be disregarded for the purposes of this S-t'.'Ction 6.1,. 

6,2 l.).~stri~u.fi-00.w:it:~i-~:Jr~~~* T'.he Storage Substances .injected and. allocated to each 
·rt.act shall be distributed an1onft. or accounted fo:r to~ the Poro Space Ow'ners ·whn o,vn a Pote Space 
Interest in such Tract in @t:ctmJance with the Pote Space 0\vnerst Storage FacHlty Parth:.ip.afion. 
eflectivtt during the peri.od that. the Storage Substances were injecttxL 1f any Pcffe Space Interest in a 
Tract hereaflct becomes divided &rtd ,rvl:ned ht s.evendty as tn different putts ofthe Tta-011, the owners 
of the d.ividtxl inMrests.~ in the ;t:bsence of an agreeJ11cnt providing for a d.iflerent tHvisinn~ .shall be 
CtJru.pensated thr the stnr<lge of the Storage Substance:s in prQptJrtfon to the s.uti:ace acre.age nfthefr 
respt}cttve parts of the Tr.act Stt1r4ge Substances tm:nsforred or teceivcd purnurutt to Sections 3.s7 and 
3 ... 8 ❖fthis Agremnertt sb:aH be disregarded Jbt the purposes -of this Section 6,2, 

A.R:fn:Cl-1E: 7 
T:tTLES 

7., l \V:'•r~~t~: -AA•d: ~i~t,hnnnitt~;. Endt :Pore Space Owner ~who$ by acceptan:c.e of revenue 
fhr the htje:ctiou of Storage Substan,>es into the Stonige Reservnki shall bt} dt1;::med tu have 
warrantix~ title to its Pore Space Interest\<: and~ upon receipt of fhe proceeds then,.t::d'' to the credit of 
such itdctest, shaB im1emni(v .and hold harmJess the Storage Operator and othet Parties from any 
krns due to fhih1rt\ in whole or in part~ of its title to any such interest 

72, ln:ie~~hm.W'p;\tll.°'fltfe.J~~:JJ.l.)l$[tU.te~ Jfthe tide or right of any Pore Space (hvner 
t:lairning the right hl receive: aH nt any f.'.¾)ttinn of the proceeds Jbr the stnr.agc of any Storage 
Substances· aHocated tn a Tract is in tUspnteJ Storage {)perntrw sha!J require that the: Pure Space 
Owner to wJwnn the proceeds the:rN;f ate paid furnish security for the prnpttr ac.t:tJundng thereof to 
the dghd\11 Pore Space 0¥i11tr If the tide or tight of$Uth Pote Space t)wner :foils in tvhole nr in pUtt. 

7 
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7.<3 P:avments ttf''f a.;tett# P:rutett 'Cititt;. The owner- ofsurlace rights tu lands \\:1thin: the 
FaciHty .A:rea is responsfMe lbr the paynwnt o:f any ad vaforem taxes on all such tights, interests or 
property~- unless such O\vnet n.nd the Sttuage. Operator othenvise agree, If any ad wtlorem taxes are 
n.nt n_···~·· frl bu or f.ht s.uCh. .. ..,.\.\iff'=· \VU~>M A_,~e. St. on:~n""'? r~.·.• \:r··,,~•t:<:Jf' ·ry~:•:&'.•w -~•t .:'~·~<s.;? ~J:~i~ en_ ,0qr i!:tt *<:Ht- 9\1m. nr·.· 

t:,)~.. l · .. :-......... ·. V .-.... %:-:~ . ,· ~-S.3. u~ ··$ , .... ' 'Q~-~ . ...-:-1;~~:. Ut:~.. .i.~.~-UJ ~:t. ~-~«~ -~-~X.l:.~¢» i-<·~:·t~.::e: t-:-,, :S:«S..<"'x -: .. ~~~w ,,.., 

expimtk1n of pedod of redemption after tax %ihh pay the tax,J re.deem such • dghtsJ interests or 
propert:y1, :and di$C:harge the tax. H.ert Storage Operator shalt~ if possible~ withhnld from any proceeds 
de.rived from the storage nf Storage Substances othet\NtSc due any Pore Sp.ace o,v:net \Vbo is. a 
delhtquent taxpayer an arrwunt su.ffiicieut to dcfhtJl the costs of snch payment or redemption~ sucb 
lvhhhoh:Hng to be t:redited to the Swr.age ()perat:or. Such ,vithhold:i:ng shaU he• with❖ut prejudice to 
any other remedy avaHabJe to Storage Operator.. 

7A Pore SJ)a.ec lnterett. Tides~ If thle to a Pore ·space Lr.ih:rest fails* hut the tract to 
·wltkh it relates is nt.H n.n:n(tV{XJ from the.: FedHty A.rt\1~. the Party \Vhose title failt\J shall not be· 
entitled to share· ixnder this /\greeme.nt: vtith respect to that inte:mst 

1\..RTICt: .. :E 8 
EASE.M:EMI'S Oil US'.ii O'ff SlJRPAC'Fi 

8,, l ~}rant of Easem.e:nt:. Stornge Ope:tatot shall lmve: the tig:ht Ml use as mttth of the 
surface nf the land. \Vithfn the Fac:iNty .Area as m.ay be reasonably necesswry for Storage Operations 
and the injection nf Storage Substances, 

R,2 ll'sc of w:ater.. Stt1rnge ()perutnr sh.an have and. fa hereby granted free use of water 
:frorn the FttcH1ty Area faw Storage ()peratknM\ except water from any weH1 lake* pond or irrigation 
ditch. nf a Pore Space ()vrner; not:withstandjng the t1:wegning~ Storage Operator :may access any ,ven~ 
iake~ nr pond as provided h1 Exhibh u:rr~,, 

K4 Su.rfttce arul Sub,.,Snrfac¢ 0Rerating JUgnts,. Except to the extent modlfkxi in this 
Agrecrnent~ Storngc Operator shaH ht.we the sru:ne rights to use the surtac:e and s:ub»HtttfrM;::e and nse of 
water and any other tights gramed. to Storage Operator in any lensc ctJVttring Pote- Sp.ace lntettBUL 
Hxc,ept hJ the: exbt:t1t expanded by this A.greement or the extent d:tat such tights are common to the 
e:ffec:ted IetMws~ the: dghts granted by a lease may be exerdsed only on the land covered by that leawr:, 
S.tvrage Operator wiU to the extent possible :miuhnite :M1rface impacts, 

AR'.1'1:CLlt 9 
ENLARGE7,U.;NT OFSTORA(iE. FAC:l:LrrY 

9.1 l£;l.l~:Qt¢:n.l:¢Uf q($JQ:f:'!t&e lflt¢J:l:l,~:« ''f1w;: Storage Facility may be: enlarged from, time 
t❖ thne to inch:ule ac:reag:e and fottnafion.s rensnnahly proven to he geologkally c.apaMe of s:t:odng, 
Storage Substances.. i\r.ry ex:panskm m:ust be approved Jn accordance ¼ith the rules and regulatkw1:w 
nf the Cortt:mfasfon,. 
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9,2 Dcterminat:itm nf Trae.t P.:a:rt:~t:•Qation. Storage Opcn.rh:w?, ·subject NJ Section. 5.,.2~ 
shall deh..trrninc the Storage Fm:Uhy Partk:ipttdon of each Tract within the Storage FacfHty ts 
enlarged.~. and s:ha:U revise B:x:hfbits u,A1c~t MBn and we,~ acconiingly and ln accordance with the m1es.'1 
r.egultitiuns and orders of the Commission., 

9,3 l:l'.t=r.tlve Da:tc., The effective date ofany enlargement ofilie Storage Facility s.han be 
eflbctivc -a% determined by the Commission. 

ARTICLE: Ml 
TRANSFE'.R OF 'ff'n .. ~E P..ARTrnoN 

t (L l Tt~tl~f:sr uf ~l]t~e .. Any ttHtvcyance nfaH or pan. of any lntetest zvwned by any Party 
ht~teto with respect to any Troctslu.dl be made expressly suhJect to thfa. l\g:reement No change of 
title ahaH be biudirtg upon Storage Opettttot;,. or tnty Party hcretti other than the Party so tmnstbrdng?> 
untU 7:00 a.,m,. on the first day of the calendar month Jbltowing thirty (3{}) days from fue date ❖f 
rec:cdpt by Storage Operator ofa pbotocopy1. or a cettHie-d copy~, of the rctHJrded or filed instrnrnent 
evident.d.ng sach a change in owner.ship, 

10.,2 ·waiver of R.igb.ts to Pti.rtlt:ion,. Each Prtrty hc:reto agrt..-es that~ during the existence of 
this· Agteernent~ it wm not resort tn any action to part:itfon .any Tract or parcel within the Fa.xHity 
.Axea M the fadHtfos used in. the, development ox operation thereof:. and lo that extettt waives the 
benefits nr far,vs authorizing such partition., 

AR1]CLI(, t ·t 
:RELATl:ONSHIP OP :P.A.R':fUt.S 

~- 1, 1 No Padneriddn,. 'The duth;;s1. obligations and H.abilh~es tuising: hereunder shaH be 
seveta1 and not joint or coHecdve, 'l'.Ws A.g:ree:nient is uot intended to c:r.eate~ and shaH not be 
c:0nstr.ued: to c:rcati\ an assoc:httkm: or trust* or ttl Impose a partnership duty t obligation or Hab.iUty 
with regard to any nne. or rnnre of the Parties hereto, Each Party hetttto shaII be individually 
responsible fot its own obhgations as herein provided, 

l 1 ,2 ~fo :~fnint.1\'J:a.~~Mi:ing~, This. Agtee:rnent is not intended to pnJvide?- and shall not he 
construed. w provide~ directly or in.ditectly1 for any jnlnt marketing of Storage Substat:K::es❖ 

11 ❖3 ~9~ §ga,ef: Q"'':~~r,~ f:t~~ @f()J~f$~ This i-\g:reen1ent is nut htt.cnde.d to impnse~ and 
shaH nvt be cnnst:rucd to irnpos,\ upon rin:y Pure Space: Owner any obUgaU:on to pay any Stunt,ge 
Expense unless. sm,:h Pore Spat.\;~ O\vner is othtw\vise St,) £1Mignted, 

11 A Jnf(rtmat:hn1: h) P'~,reS=oa,ttOwn-0rs~ Each. Porn Space (hvner shalt be entitled. to aU 
itdbm:uttkm in. possession of Storage: ()peratnr to \Vhich such P.ore Space (hvncr is entided by an 
existing: lease nr a lease impose& by this J\.grcc:m-ent.,. 
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A.Rl'l:CLE ll 
LA\¥$ ANJ>- R,EGf.JLAT'itJNS 

llL1 :~;fftWS, tuJ:d.~egtlla.ti~~:~~ T1tis Agreement shall be subject to a:U ap.pHcaMe fodend ❖,. 
wtate and municipal tawst rule.st regulations. and orderfL 

13,l Force. Mnjeure~. AU obligatitms imposed by this J\greement on each P:arty~, except 
lhrthc payrnen:t of mtmey 1 shall he suspended vih:He compl:faittett ht prevented❖., in whole or in pant by 
a labor <lispmes. fire~ war~ civil disturbance\ nr act of Goo; by federal~ state or municipal htws; by any 
n.dt\ regufat:krn nr otxier of a gnv·emmental agency; by inability to secure materials:;, or by uny other 
cause or causes~ \Vhether similar or diss.hnHar~ beyond reasonable control of the Party" No Party 
.shaU be required against his wiU kl adjust or settle any lttl'x)t dispute, Neither thls Agreement :ntw 
any lease or tltt1Ct instrument suq_iect hereto shall be tenninated by reason of :Uttspension of Storage 
Opt~ratinns due to any one or more of the causes set fhrth in this i\.rtide, 

ARTICLE14 
EFFECU'V:E DATE 

I 4❖ 1 11:ffeetive Date. This Agreement shall become effective as deter.mined by the 
0Jrru:ni ss.iorL 

t ,~ ·'1· l ·• · . 'ts~: .. .. ,t s:r,;, ... · ···· '"· · ·· i~ .. ·· • l~"·s.k .. · : · :~: · • · · ·• • · , , · ~•.~ ~ ·t··.~.-.· ·t ·:t '! • •. • ·t· -~ . ..,_ .... , • · ·· • j" ,t -;;,J 
t~t,h 1!1'M'l :r a.c:tO l itmltUi.h:lOD.» t~: iue r:eqtureruents.: Oi .~it'..c: mn ~ ~,,. J: are rHJ. ll.L.com.p~1snvv 

on ot before A.prfl l i, 2022 this ./\gre.ement shalt ipso jitcto, ter:rninate on that date (herehm.fler c:aHed 
.. ~tennination dahl*) and theretdttT [be, ofno further efl:et:t.1 unless prior. thereto Pore Spae:e O.,vners 
ovvuin.g a combibed Storage FneUity Participation uf at least thirty per.cent {3tt}f) t&'the Facility Area 
have bectnne Pttrt1es to this Agreement and have decided tn extend the tem1inatkm date fi:,:r a period 
not to extt-ed six: (6) :m<mths,. lf fhe tenninathrn date is so ex.tended and the requirements. nfSectkm 
t 4, l are not act\.11:npHsbed ·on or hc:fhre, lhe extended tcn:nh1ation date this Agreement s.haU ipsofiu.ud 
tcnuinate tm, the extended te:rminadnn date and therea:fter be of rm further e:ffett 

l43 Certl:titat:e t.t:(,:ft~tiventt# .. Stor&ge Operator shall file tnr ttKz1rrl in the faJttnty ot 
counties in which the land . nffected is luca:ted n certificate stating t:he Effcctf,ve Date of this 
/\:g:reetnent, 

A.RTl:CLI': 15 
TE.RM: 

t 5,. l .Tt:mh \Jtdess. ooone:r. tettnh1uttd ht the manner he:rd.naflcr provided or by order of 
ihe Contmissinnt this Ag:reitnicnt sr.wH tmu.ain in fuU force· and e:ftern: until the Cotn:m.fasion has: 
is.sued a certificm:e of pntject comp.Ietkm whh respect to the Storage Facfthy in tK'COrthmcc with 
§ 3-3.,zz-t 7 of the Nnrth Dak❖ta Ceuttwy Ct,de __ 

Mirmkota H0944 



15-2 T¥:,;?,d~.~,l~~ i,,t Stt1rage Qpe:rator.;, This Agreement may be terruhutted atauy time 
by the, Sh1rnge Operator. with the approval of fhe Com:misskm❖ 

15,.3 li:ttect of'rer.mi.mttiou., l.Jpon termination ofth.is. Agreement an Stomge Operations 
shall e-easc, Each lease and other agreement covering l\.,wc Space ivilhin tbe FacHity Arca shall 
remain in fhre.e fbt ninety (90) daysaft:et the date on vibich. thfa .Agreement terrnh:mtes~ and fot st.u,:h 
:thr.ther ;,edod as fa provided by ExI:dhh net~ or other agreement 

15 A Salvaging ~tgu.ienient: Uuou 1>ennlnatbnt. 1£ not otht:r,vise grm1te.d by Exhibit ~~c~~­
nr ntber instn.n:nents a:ffocting ewch: Tract~ Pore Space {Jw:ne.rs here.by gnm:t Storage Operator a period 
nf six (6) ttHJrtths a:fitn- the date nf te:rrninadtm. of this i\gree.ment within tvhfob to Nilvnge and :rerno.ve 
Storage. Equipment. 

15,,5 <::vrt:i:f.tl.'.'ate~fJ~rm.~~:;t,t1ou. Upon terrnination nffuis ,Agreement~Storage()pt;tratnr 
shat] m# :for ta-cord lu. the cotmly or c(m:nties in which the hmd affected is ltH::ated a certificate that 
this Agreement hrts tetr:nimttedt. stating its te:rrni:nation date:, 

A:lt'rf(;Lt: l 6 
APPRUVAl. 

16,.1 Otigi:nal~. (:t~~:uter.gad v.:r Otn¢r.~:~s.lrtttt¥;~t~:i,. A Pore Space Owntw rn:ay approve 
this /\g:reement by signing: the odgirttd of this h:rn:trun1ent1 a ctHmter-part: theren:C ratificadon. or 
joinder nt nther instrument approving this inst:mrnent hereto, .. The signing of any such instrument 
shaH have the same effect as ifaU Parties. had signed th.tt sarru..t instrument 

16·.2 ~P.~,~~~tr in. p:u.al:_<:an.,~~~Y,\ Hxe.cutfon as he:rein provkk~d by any Party as ehber a 
Pore Space (hvner ot the Storage Operator shaU commit cll interests. O:\Vtvtd ot conttnHed by mJ:th 
Party and any additional interest the.:realte.r acquired in. the Fac.iHty Area❖ 

t 6,3 t"UUtnval. b:,t th£. Nur:tb. ~~~ota lttt}.J~:~;p~l ~;9:~~i:stdot),. 
Nntwithstand.ing ·anything in this A.r.t:k:le to the contrary~ aU 'Tracts within the Facility Are.a 

shall be deemed to he qu.a.lHled for panic.ipatkm if this A.grceme:nt is duly approved by order of the: 
Commis.siorL •• • 

A.:ltl':l(:Llt. l'i 
(lENlfL~Al; 

17,, 1 A~~~~bue~J'-:4\~<(:Iitll '"fW£ ~!~~~ ~h¥:ttlJ:n•• Amendments hereto relath1g \vhnHy 
tn Pore Spac:e Owners may be made ,vith approval by the Corn.mission., 

l 1 ,,4 (:;()~$:£:ru¢ti<~n,~ 'this agreeme:nt shall be ctmstr.ut~ acczwtUng to the laws of the State 
of Nor.th l)akot&, 

Mirmkota (.!0945 



AR1'1Clit: Hi 
SUCCESSORS AN:D ASSIGNS 

1 R, l Sut£~*:~()y~ ~~,~ .f\.;$~igru~. T'his t\gn,--e.ment sba:U extend to~ he binding upon~ and inure 
to the benefit of the Purt:ies hereto and their respective heirs~ devisees., legal represe:ntutivcs~ 
success.ors and assigns and shall constitute a cnvenant running vvith the lands~ leases and i:nten:.sts. 
covered hereby. 

12 
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Exe.~::uttd. the date S¢t c.pJXtiiW tath n#rne beJow but d1ttthte for au pmpowm ®t provided by 
A.rfkle 14., 

Minnkota (.!{)94 7 





I J J J J J J J ) J l J J l 

Tr•e.t, 
~~. tln~.-~fTIPJ19!1 

1 

Attached to and made part of the Storwge Agreement 
Tundra Broom Creek " Sernre- Geological Storage 

onver C.ountyt North Dakota 

Melvin Schoepp 
Caro.tine ft Schoepp 
Raymond Fdedlg_. as p-ersonat 
repr.esentadve of the Estate of 
Magdah"m F, Fdedlg;; deceas,ecd 
Traet:Totsh 

Mary Erhardt 
Keith Erhardt 

Keith Erhardt and Kelty Jo Ethardt 
MeMn Stho-e-pp and C:aroffne 
Schoepp 
Tratt Tobth 

Mary Erhardt 
Matthias A. .. Erha:rdtt as trustee of 
the Matthias A, Erhardt rrnst dated 
O:ecember Zii 1.994 
Jotephlne Errwnit! as trustee of the 
Jtwephlne Erhttdt 1'tuit dated 
December 27f 1994 

20,000 
20J)00 

120:J'.)00 
100.000 

110,000 
35J)OO 

320,000 
430,000 

160,.000 

4.(1000 

40,000 

$tru:wJatlWt.v. 
em:ttt;m~Jiq"-

12,50000000% (L10SS0214% 

12,.50000000% tJ.10580114% 

7:5,00000000% 0,53.48128.l¾ 
100.000.00000% 

15,00000000% 
7 ,:Z9166$67% 

Rfi34S:1282% 
(Ll.8515374% 

66,666666$7% t,69283418% 

:100.Utl00000t.r% 
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,4. 

5 

j 

Matthias A,. Erha.rdti trustee"' ot 
.sut:t.ess.or trustee{s)s. of the Matthias 
A. Erhardt Trust dated December 

J.7*1994 
Josephine trhartit. trustuef or 
iucc.essor tn.rntee{s), of the 
Josept'dne· t:rh@rdt Trutt dated 
December 27:* 1944 
Tract T@taJ; 

Mlnnkottl Power C)::mperahve/ Jnt::, 
R.yantWeber 
D.adene Vneg¢Je 
TraetTntah 

Mtnnkota Power CoopernUve., lnc❖ 

Oatlen:e Voegeh; 
Darlene M❖ Voegele and Kennie tt 
Vce:gcehi 
Trude Nehrlhij 
Tr®tttotah 

Minnkota Power Cooperatlve"' inc.,. 
Dale Batth 
Dusty Backer 
Tract Totah 

Oafe Barth 
Tractlotah 

20.000 
4t'Ml00 

322:,1.70 
40,000 
77.830 

44t1Ulotl 

s:taan 
221,64(1 

300,000 
]:0,000 

64tl.tl00 

160,000 
476320 

3,680 
MCM)OO 

500,000 
$00.000 

S0,00000000% (UOSS0214% 
100.~ 

73.22045455% 
9,09090909% 

17,68863636% 
100,0~ 

14,4)125000% 
3556.875000% 

1'70431371% 
tl'.21.1.60427% 
(J,41172901% 

0<48859427%. 
L20423991.% 

46,87500000% 1❖58703204% 

3,12500000% (t 10580214% 
100~~ 

2s.,00000000% 
74,42.500000% 
0,57500000% 

lOOAfflOOOOOO¾ 

100,00000000% 
1tKMWOOOOtlO% 

(LS464ii09% 
2❖51978368% 

0::01946759% 



Raymond Fdedigf as pets.anal 
representative of the Estate of 
Magdalen F,. Fdedlg, deceased 
Lori $plna~Hoherz 
Larry On!! 
FayOoH 
Randolph Mkidteton= and Mary 
Mi:ddleton 
T:ractfotak 

Brennan Pdce 
'tract Ttttah 

154 .. .460 
2(U)OO 
1.0.000 
l(tOOO 

S . .540 
200,000 

560A)O(} 

S&CLOOO. 

7723000000% 
10,00000000% 
5,00000000% 
$,00000000% 

2. 71000000% 
itl0.00tXl(j00{)% 

10Ct00000000% 
100.00QOOOOO% 

0Jl1710990% 
{J.1.058021.4% 
0,052:901.01% 
0,05290107% 



l l l J l l l J l l J l l l l ) l l l ) l J l l l J l l l l J l J l l J l J l J l J l 

1.3 

14 

Minnkota Power Cta1perative~ h1t:. 

State of North Dakota GF 
Tract: Totah 

Mlnnkota Power (iooper:aHvef h1c,, 
AU.ETE? INC, 
Tratt Tot:ak 

Mirn1knta Power- Cooperadvt\ Inc, 
Oadene Voeg:e~u 
BNI Coat ltd, 
TraetTotak 

Brian Rehitke 
eenJamk1 Reinke 
EH.ta.beth Wagendorf 
Dwdene Voege~e 
SN! Coat Lb."L 
Ttaet Total: 

State of North Dakota 
Board of University encl Schoo~ 
Lands 
tra:tt Totrdt 

Mkhael P.. Dresser 
TrmTotak 

4fKtOOO 
160.000 
640,000 

625J)40 
11A160 

640.tma 

545Jl30 
37A70 
56<100 

$40 •. 000 

lOfJ.,.65$ 
173.B'.W 
173<616 
l4iL640 
4(t930 

647.480 

320,000 
J:t().,000 

80,000 
SQAlOO 

JS,OOOOOOL10% 
25J}000t1000% 

:U)O •. ~ 

97 ,.662:50000% 
l,72812500% 

100:.:00~ 

85,.28593750% 
5.85468750% 
SA!:5937500% 

100.~ 

16,:93:tl:12:158:% 
26,$15$5454% 
26,81565454% 
23,.1111$$51% 
6,32143078% 

100,.0.0000000% 

2.,53925127% 
OJJ464:t:709% 

OJ)i.063142.% 

$,.3:0652836% 
0,058508.58% 

2J1$.749900% 
0.1:9822010% 
tti9994906%. 

0,53010153% 
(UJ1850000% 
0,91$50009% 
0]916115:!{% 
(L2165i407% 

10tt00000000% 1.6928.3418% 
100,000.0~ 

100.,00000000% OA23208SS% 
10tl.J)00~% 



City of Center Park District 

Barry A,. Berger and Carrie Berger 
Dwight Wnmgham and Uoda 

Wrangharn 

ON!. Coat~ ltd❖ 

Tract Total; 

J l I > ) ) l 

46.050 

286A&O 

3.000 
9SA50 

4:l(l.900 

10,68544645% (t2.4300942.% 

6£,4702:0005% 1;51540400% 

0,6961.2029% 0,01587032% 
22,14822:721% 050494070% 

100.0.0000000¾ 



Jnktne aerget 
Trnvki Klatt anti Jesika KhMt 
Gary teirdus 
Tract T@tai: 

Srkm Reln¾e 
Uenjarrdn Reinke 
E.Hzabeth Wagendorf 
Jolene Berger 
Gto'Y lfrittlus 
Tract' Totak 

SqwanJ Butte fJectrlr:: CooperaHve 
Trad Total: 

Mlnnkota Power C:onpernthte, hie, 

'fr~et To.1tak 

fVHrmkota Power Cta,perative, Ute, 

Alan Schwalbe 
Trt.ttt T@ta:k 

Car! Schwalbe 
RoHand Schwalbe. 
Ttaet:Tntab 

627,32:0 
8,310 
4Al90 

640.$20 

19,577 
30.997 
30,991 

245.840 
$)(t2.4.0 

641-.$50 

0,40000000 
641.600 

638,200 
Mt.020 

7.120 
634,240 
641.960 

321.,52.0 
311.,520 
643.040: 

4CLOOO 

97.,9391.7442% 
1,29738338-% 
0,16344220% 

10CMJOOOOOOt'f% 

3,02:274377% 
4.78601096% 
4, 78601096%. 

37,95877403% 

J ❖31858981 % 
(U}4396079% 

OJ125S68.62% 

0,10356336% 
0,1.6397532% 
0,16⇒97532.% 

1,3005198-6% 
49,4464-5028% L694103-81% 

100.0UOOOO@&¼. 

0,074.$.1297% (U.)025391 $% 
100.000QOOtttr¾ 

99,.40SOOJ.96% 3.316:1.461.1% 
100.~. 

l. ❖202.56714% OAJ40839.62% 
9iL79743286% !L3S51.9734% 

lJ)0.00000000% 

50,00000000% 1,70051514% 
S(t.00000000% l,, 70087514% 

100,~0% 



RoHand Schwalbe 
TnM:j Totah 

Rkhard A. Sthwa~be and Ula M❖ 

25 SetHon 12-Tl41N-R$3W Schwalbe 
T.ratt Total: 

4(t000 
$1).()00 

16(M}00 
100,000 

SO.JJOOOOOOO% 0.,21.160427% 
UXtOO~ 

l00JJ0000000% 0 .. 84641.709% 
UXl .. 00000000% 
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) l l J l l I J J J 

Alan Schwalbe 
Julie Hat1enblfdet 
Rodney L: Hatzenblhhw 
NtH'KY Herdte 
Sormie Schwab 
P'eggy G-obat 
Annette Hatzenhihhu 
Brent Hatienbth!er 
Randy Hatzerfbih1er 
Tract Totah: 

Nhru1kota Power Ct.Hlp-etatlvt\. !nc, 
Dehner Hag¢rott 
Tract Total:: 

Minnkota Power Coopernt1ve.1 !nc, 

Tract: Tmab 

Minnkota Power Cooperwtlve:1 tnc. 
Nve !Ys; LlP 
Tract To.tab 

Janet K Dohrmann and L J. 
Oohn'rH~hhr Trustees of the Janet 
and L L OohrmarW\ Revocable TttM 
(i::aty le:inkM; 

Tract Total: 

Jolene Berger 

l J J ) l I J J l l l J l J J J J J J J l 

4S(LOOD 
15,000· 
15,000: 
15,000· 

1$.,000 
15,000 
t5J)00 
15,000 
15,000 

IOCMJO.O 

2,1fr0 

40(1.000 

~0.000 

640A)OO 
M(U'.fflO= 

1.60,000 
319,000 
64-0,000 

328,4:60 
3tttOOO. 
641.460 

160JJ0000000 

SCt:00000000% 
2.50000000% 
:~t.50000000% 
250000000%. 
2,50000000% 
;t,50000000% 
2,$0000000% 
2,500000.0t)¾ 

:L50000000% 
100.00®0000% 

2,539:25127% 

Q,()7'$;$1$0% 

0,01935160% 
0«)79=35160% 
0,0793$160% 
0£09$5160% 
0,0193$160% 
0,()7935160% 
0,07935160.% 

L25Sl9900% 

0,33750000% Oll1142663% 
62,50000000% 2,1.1604l73% 

100.00000000% 

100,00000000% 3,365668.36% 

100.~oon% 

25,00000000% tUM641709% 
49,8437500.0% l,68754407% 

100.00000000% 

S0,6$231.411% 
49.34768Si.9% 

l0(L00000000% 

:t.:13158&48% 
1,692$341$% 



Sthm DtMh#f 

Franc.es Fuchs 
Tract ·rotat~ 

320,00000000 

160,00000000 

640,UOO 

SCU)OOOOOOO¾ U%l2834t8% 
25,00000000% Q,84641709% 

100,00000000% 



BNf: Cordi UtL 
'rrm'fotah 

Pohrmant\ a$ Trvstee.B: of The Janet 
and LJ, Dohrmann Revocable Trust 
Wayne Reuther 
Kent Reuther 
f{e'!th Reuther 
Karen Shub: 
Jerald RetJther 
Martha Reuther 
lany f, Schmidt t,rtd Vltgh1la 
Schtnhit 
SNt Coa!l Ltd< 
TtadT~k 

Flvetts LL? 
Jem!d Ct Reuther 
Wayne A. Reuther 
Karen L Reuther 
Jeanttte wt Reuther 
Larry F. SthmkJt and Vlrglnla 
Schmkh: 
Tr.act Ti!tab 

Larry L Sehmldt: and VltgJnla 
Schmidt 
SN! Coat~ Ltd, 
State of North Dakota • Dept of 
Ttu@t Lands Attn: Comm~Miioner of 
Untvetslty and Schoo! Lands 
rratt. Totali 

2StU)00 

280.000 

12:3.820 
'.l):,,9$7 
33,$5; 
33,957 
33,.951 
33,957 
33,957 

318,000 
2:,000 

•$41.560 

$20<000 
19.698 
S:3,l.3$ 
2:6.667 
0302 

160X100 
640.000 

160Al00 
1.6(),000 

320,000 
64(U)00 

10(UJ0000000% 

1.tKUID000000% 

19,12:100809% 
$,24378693%. 
S.14.37$693.% 
5,24378693% 
5,24.378693% 
s,.2a.s1ass3% 
5..24318693% 

49,10741861% 
0,30$85159% 

l®AltlJ~ 

$.0<00000000% 
1.ZA.52$645$% 
B<3:l33$333% 
4,.16.665661% 
Od)471:3.542%. 

25,00000000% 
100.~ 

25.00000000% 
2.5,00000000% 

0,655021.03% 

0,17963439% 
0.1796343'9%-
0,.17963439% 
o .. 17963439% 
tt17$:fH439% 
0 .. 17963.439% 

1 .. $-$225397% 
(L01QS801:1% 

L69283418% 
OAJ.1#1270% 
0.23213901% 
{J, 14106952% 
(l..001.t:i:9$8!5:% 

{),$4641709% 
0,84641709% 

50J)0000000%. 1 .. 691834-18% 
10(1.00000000% 

10tl00000000% :L26962564% 

Minnkota 00tl59 



37 Sectkm 14./f141.N❖RS3W Alan SchwaJbe 
Tract Total: 

190,000 

190.000 
1.00,00000000% LOOS1Wl9% 
10(t~ 

Minnkota OO:tl60 
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Douglas p., OuH and Deberta, K. Dol! 

James D, ?aidetnlk and Bonita 
PatdernMJ 
Doll farm Knterpdses 
Delmar Hagerott: 
Ttatt To.itih 

Dou,glas. O,. 0.oH and 0.ehena, K. Ooli 
James Ct Panie.rnik artd BtH1Jte 

Pazdernik 
Dale P< Pfliger and Judy Pfliger 
Thomas PfHger 
lrattTotah 

Winf:dd Kener 
.Jerald Reuther 
Wayne Reuther 

Kent Reuther 

Xehh Reuther 
Karan Shub: 
Tttu:.t Totak 

100,000 

100,000 
16(1000 

8:0,000 
44.() •. 000· 

S0,000 

S(LOOO 
$0.000 
8(LOOO 

JJ0.000 

110.000 
23,684 
23,684 
;2::) ... 684-
27224 
2:3,684-

241:,960 

22, 7'.l7272.73% 
l6❖l6363636% 

18,1$1$:1.$18% 

100,0ffil00000% 

25,00000000% 
25..00000000% 
25 ... 00000000% 
lJJO.~ 

49.59491438% 
9]6839478% 

9,78839472% 

9,76839478% 

0$2:90l.068% 

0 .. 8464-1709% 
OA2320855% 

0,42320855% 
{),42320$55% 
0,42:3208$5% 

0,63481282:% 
tt:12529.089% 

0,1.252:9069% 
(tl.252.9089% 

1L2.S144:6S2% 0,1.44'01757% 
9'V78.S39478% Q:,:li51B08:g% 

100:~~ 

Minnkota fl-0-061 



AttM:he-d to and mwtle- p~rt et the Stttrage ft$:ntemert 
Tunclrn. Hroomt:reek w Sutum Ge•olog\tij/ Storage 

OHver County;, N◊tth Dakota 

Tract:No~ 
1. 

AQr,pw 
1$0,000 
480.DOO 
24(t000. 

~aftldpado.n, faaor 
{l,84641709% 
2S3$:l$127% 
1,26962:564% 
tt2H604:21% 
232164700% 
3,385:86$:36% 
3385$$$36% 
236245981:% 
1,C$$0.21lfi% 
1:$6245982% 
3'38566836% 
3,38566$3$% 
'.3,38566836% 
3A2$2$:$J6.% 
1❖69283418% 

0,42320855% 
2,]7$$2441% 
3...38841922% 
J,4261.3768% 
3,39413253% 
:).,39$3$4$$% 

3,39003697% 
£t40175028% 
OA:2:320855% 
tt84$11.10$% 
'.:lJ.7400409% 
S,38566836% 
S,)856$.BJB¾ 
3'3856#$3:W¼ 
3A3041.26£% 
J,3856$.$16% 
J,481.228-91% 
)JAJSB$1S7% 
3.3:8566836% 
3,3856683€% 
J,::UmGJS64% 
1.XID:51.1.ffl.9% 
:Z.32.764700% 
1.,692.83418% 
1,1799941.4% 

1: 

40,000 
440,000 
(40 .. 000. 
640 . .000 
5tWWOO 
2.tlttOOO 
5.BtkOOO 
640J)O(j 
64{t000 
MttOOP 
641,4$0 
320J)OU 

SOJJOO 
43(\9$0 
64tL520 
64.J,65'0 
$41-600 
542.,020 
64.L.960 
$4it040 

80,000 
J.B(LOOO 
&JttOOO 
640.t)OO 
B40A)00 
540 .. 000 
&4:8.460 
•&-ttU)OO 
280,000 
641,560 
$.4{1❖000 

6.4tlJJOO 
240/)00 
190..000 
44(Jh00 
320,000 
24L960 

Mirmkota t.!0962 



Sndht:=t: And Prwe Spw:t lLewst 
,Auached to and nmde pan nfthe svwaiw AgrtenH:nt 

·rundrn Broom Cmr'.h 
()ijl:vtr C:onnty~ Ntdh Dnktdn 

·rHJS tH.JR.FA('.'E USE .AND P()R.E: SPACE LEASE C"l3NM~en} h inw:k\ entered inh>. and tffocdve 
w~ otd'w dny nf ............ ·--······ •··-~......,,,. 2020 f'•Efftt'.tivc Oatl't) by and bet¾¼'tttn 

·•·•·• ·······"'m'~ ............. <~ \Vfanse oddrtss, iJ ....................................................................................................... ·.·····················•·w·••·w·•·· (\l'h0ther one or rnort\ 
"'lA!MHJrM}, and tvl~nnkotn PtPNtr tA}OlfH;\rntivie, a JA!nnernta tnopcnitive tbsncfatkrn, w·hntt 

:~;!:;;'.;~:r::\ rvfoned tu in thb L,t/kW itttf{%::i~it;;:~:lr;◊::.i.~: ~:~::;:;;'::~ :!;~:::·~~~~~<' ;:~:\:r.~1~:!1~:::~~::.
0 

WW 

l, lHCFTNr:f'l(lNS. The fhHc,Ning terms shnH hnvc the fblbwing HH/@:nbgs in thfa J.AMSC' 

i•C~tdwm.[lfoxMc,t,,. mtMJs <Arbon <lJnxkit lh gtiJetAli'i, Jfqukl, or supertdtknt Ouid staJw together 
wfth {nciiden1al MkKwim:ed subrhintt$ derived froin the s.owrce rnRt:dnls, t:apttntt prw;N;Sf tmd $fl}=' 

s.ubstnntts ttddtd tR in:td to erw.bk or frnpruve the lqJectinn prntets, 

'"C'fannitmtt-nient of Opcnttlotun tnmuw die date nn whkrh Carbon [Hnxlde is flrwt lnjtxttd 
intn a Reservnfr for tnnnnerdaJ npcmt.kms. wridt:r this. LhWN\ pn)vi:ded dMt the perfi:wrnwnct rd' Hst 
hdtx.:.tinns .n:nd N®tted ncdvities shnil nut bt detwned Cnn~niencr.rns;mt nf ()penttiOnL 

~·~t'::'.6u-uuiMitVn~$ rnemis the North l)nkntn indvstdaJ Commimdun, 

M,Camplt·Ouu Noti:tit/1 mtmns a tMt1ificw:e nf pn:dett ct:nnpknkm hsuwd to l:..A;;--::tst:f' by the 
Commhnkm pursunnt. h::i. C'hapgw 38--22 of.the Non.fa Dnknta C#ntnry Codtr 

"*E'.nvirat1mknhd AUdtm.lt$$':\< n:wuns rrny and nH cn,~dhr~ benefit\ n:nlmrkmr rndw:tlCML offkt:h\ 
n.nd nJ\O%:\HHtt'.:it, hnw,stntvtr endtiwJ, attdburn.bte tn tht Optrnidnn:s., inclu<lfng any av<)idod emisshwis 
nn.ct the rq:v:wting dghh rdited to these wvokhxi cmi:m;kmh, such 1s 26 tJ,K.C. §45Q ·rux Cn:dhs.:. 

"~Knvfn:mn:tcttbd ln:ttnHvet''~ .tneans nny mtd id@ trt:dkh n::hnJtSi $Htwh.1ks,1 paym1mw ct tAhir 
incentJvi:s that rtbte to the ntt uf technnk~gy ini;xwponited intn the l}pen:itions~ envin::mntf:tllnl 
hcnefirn of ()pernJionh or otht:r itindbr ptog:nwns avaHtMc fn:wn any ttg.nbted ,entity nr any 
Gnvcrnme.nt:ni /\tithodty ,. 

ii-"'f'atthtit':S*'· nwnnt aJl fac}lidi::::t,, :4rw:tures, hnprovrnH:.>.nts.1 fix.turn;;, equiprn.imt. nnd tmy nth:t:r 
pe:rsnnMl property M. any time &◊quited nr ;:onstn.r.G:h:-d' by orfbt l,,;i.:.t1.st·t dwt 1:we nete.ssmy nr <ltsimMc 
ht connttvdon vtith nny twc of Res.ervnhs rmd tht>::ir Fnnmukms nr OperMklns,. lnch.iding \vhhtxn 
limiL:Hion \w.,db, pfpelhtmh rnrndt~ HttHtk+, rnetedng or tnnnitnring equipmt'.nL and hu~Mlng< 

··Ftnnrtchig Partfotn rne:rnnt ptwstin nr p:e:r:%>n& ptnvkHng o.:n1Mr:rttiun or pennnnent fin@wing tn 
l.,,esst%:: hi t.x:mnectkm with tnn&tn:1£tinn1 trwnrrnhi;\. ur,wtnttion ·nnd nmlntettantt nf Faci!hks or 
()pt'.:ratknH,, including finn.nckd tnm:hutkins,. hnrn~ng ron:ipnnle:i, hwtittnkmt,, n.x ,uph:y padntx:s., Joint 
v1:n:trnm pmtners andh:w ;n+vaw londets .. 

~iFnrn1atfon~•i< rneans tht:• gf'.olng.icMl h:wn-wtlvn nf \vhiQh nny.·RtscrvOit It n part.. 

""'Hat:nrdtnni; Subst4.ne~P~ mttms nny ctwrnk:aL WtHM tK nthe:r sHbttunti:&\ Pxprts:tly e::w:luding 
C''.nrhnn [Jiu::dde J:ncl Nnn••Nntlve Carbon Dkndde, (AJ wh)th now or hernafi:er bw;;nrnes dtfhitd us or 
lnciudod in the dcfinhi:on or '"hmt1rtfous sut:wwr1t:1t, ~· ;1hn:ttu:dnnr Vtfa:~4Vi\.;, ''hannclvus tniutwhlis,"'' 
'·8©:Ktrenu;iy .bttn.rdnas \Vtt}tt\£,J\ ''YtMrh:;Utd lmzwrdtni:s w·a::Ht$,.1

'f ~"tnNit:: substancts,''' •i'toxh; pnliuttints,·''' 
%polhition1./' Hpolhitantsi•,·,, ,;•tigHbtetl s..nh;ta.n;\w~(, nr \.Vnrds of s.hnilnr irnrmrt: un<ltT nny tavf 
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pcrtmiHlng tn entironrnent henh:h1 1mfdy or w=t&hvei {h) which :is det:bred tn ht hm:ttwdnus:, tnxh:; nr 
pn~iudng by any (Jnvernmentd .Atdhnrity~ {c)vxptmunt tn vthkh now nr hervaher µrnhibh:ed~. Hmited 
nr ttgn!Mtd hy wny GovonunenuJ /\uthorhy, {d) dw d:nragt\ use~ handJ~nf\ dfopovd or rmkww of 
vlhk:h b remdcted nr rcgufated by any GcvernmentnJ Awthodt}\. or {e} frw w=hkh rern0dfad0n o:r 
ckannp is requkcd by nny ()nve-rmnerrhd Authnrhy,. 

~{lAWt. s. <cd Pt. :,t_, ~rtd:W\t t1 m ei~n s tlH ~;;H •'fu,,'!< ,H, A Si, frtt•>i·❖1?,,,;=-'..,,. ,·J/' •· i~,,,,. * 1~.,., <':1 "'"~• .i~ l:<.v~ r,,, (? .,.,,,, ; :•••".·r.· 0 l ~-, ,,?·•,*""·= . "'.ft. ...... ·.". "'.C: • . '. •• • ~:L. ~. . .. -.. ~ ~ '$,~ ~ •• <~ ".>'· ".,,: ~:$.P-~~ .. ~ .......... -.:.~- . (:~·». ~· "'.<-... ~ tl-~~ {:i:;~-~;~~J--:: "'-:---::''5.~. }-~~~,:. ~ :~.t:~ -~ ::N. ~- ~f--:c. .. : -=::~,--. ~: ~--8~- ~ .. ~-~·:~ 

tk~wdbcd in ltxhibHd.~ of this Ltfase. 

hNath·i\: Oil and Gal'% means HIT oil~ natund &/H1 wnd nthtt hydrnuffhmu pre.sent in Nrid under 
tht t.s:Hseu Prembes and nnt h\i(tctttt by L,t&M<,. L-tSKt@nr any third party. 

4 N=on.,.Nath·t~ Ct~rb:nu lJi:nxhltf~ means Carbnn DkixhJt= that is not nrtturn.Uy o<.xurdng ~m the 
Rt:9trv=olr tngtAher \Vhh incfd-eotnl ;ts\t~ebtt:d svhttanc=ti; HUlds,, n1i=nern.is1• oil,.. and giw;. tK:th.tding 
thtit \thk:h~ indepcndt:nt nt ()penvii::Hh~ origi.ndt=s fr=nn=i nn av;.mmu!ahon n1e=e=Hng the dtfinhinn nf a 
hxA, Alt Nnn--Nadvt C=arhon Dinxkk: wni he consideNd perHNMi prop~rty of dw Lttw:t mtd hs 
succos:1or mid n.s;;fgns under rhts Agreenh:.nt, • • • 

"*Orwrating Y~t:ilt1~ nh;ans .thti c:akndar yeM' or portion nf the cH.lendar ye;=w H>llowing 
Comffwncemtnt nf C)pe-r;vkm\ dw.dng v4dth {)ptnHions occur, 

i•~opt~rationi*' moans tfretri=i.nspon:atkni and injecdnn of Carbon Dinxkk into n ReMwvdr ttfkr 
C'.ornnwnccment of Ci=pMNHi<wu,, and any i\;hhdrav/a@ thfa Carbon Dln:Kidt\ w:; 'Wt.di ns the 
vddidrnnvnJ of Non--Nwth+: C'iWbtw =l)i<mkh:'1, fi:w tak or ditpGtrn~ in wtcnnJitnce wh:h rnppl k·mhk law· .. 

¼.t)pdon Nhu1t=y~·* rnitttns an percent of the tnhhd ''Terrn= PAy:rntnl (ns :stn:=:h ttrn:i b deflrwd In tbM 
tertnln t)ptinn to L@ne btJ\%:\.!=itn t.,0M1:nr nnd Lesstt;t: v,;='kh Htsptxt to the Leased Preniiser).. 

H-:P.oor~ means an undiwgruund Reswrvoir containing a vomlntwi accumufotkm nfNM}vc (JU nnd 
Chm thnl is eennornk:afty nwov'twabk: .. , A tone of u. !:4n1ctur0 thnt is cmnplek\ly stiparakd fn:xn wny 
11thcr :.tNH.:.' in the SUJHe ;1.tnxture. is a Poni, 

npote Spactt' mtmtm a <:avity or vtdd:, w'hi%htr natun:d or artificbHy crti:dtd, i.n t Rw=;:tr\tiir. 

Hft~tlatcd P~n-sn=n:i•:i mNtnt any metnber, pmtner, pdntipal., t.dfictr❖ dirn:wkw.,. shaNhnkk:=i\ 
pr:td0t:0ss,w-inwinh.>:rcn,, sucudsor ... (n ... )ntcrnst, emplnyet\ agent,.. heir, n:q:wett:nhuivt.; euntrnttcr,, 
'"'··=••<·,,,."•'"···•· tnb!csstt\ He=etr-W=fr, invlHt\ pertnhte:e H F;:uty., Fi=nnntdng; Panics cw any other pernnn or 
cnthy thtt hts ohtninod (W In future nhtnfnt dghtr or inh.xcm:s. frorn~ under nr thn::nJgh 6 Pttrt:y 
{ wxc lud htg tht: other Pany httd f)., 

1=•fbw=tn·votr"-=l meunr t.ny s:=l.d:tiudhce MnM.urn~, sand, fbnnwi:nn, uquif½r, rwvhy or i·nkL, \thd:ixT 
nKtund or wtiHGkilly t:remwd, 'Whni=iy nr pnnfa!ly Vihhln lh@ l:.JsWtd Premises~ PJitable nx tho mrwrge 
nr ;;;cqm.::ttratfon cif ;:n.rbnn dioxide <w other gat@>us substance's. 

~/;stvrage l?efH rnwuw lA1+snr'S propnrtionut0 dmrn nf six.teen cents ($0,. t 6) per rnt+tk'. tun of 
C\trbnn 1)~otide C'Stnmge: Rnte'') m1 deten:nkwd by the Lessee's fost rnrte=r brfbre in,Jtxtion ts pan 
nf ()p.endinns.. For lnjcctkm peduds afhn 2026, thii Svrmgt. Rate shtdl bf'. aJjvs:k.d to an nnnunt 
cqmd: to tbe ptndud of :dxk=tn cems {$◊, t 6) and HK~ htffaihnn udjtHtmud: frwh:w kw tuch t:@lom:fat 
yetw, 'The inflntkm utUustment fiwkw shhH be dei:tnnined far the sarnt mannt:r Rt pmvkfod in 26 

1j45()(f)(7}(BL sutwtittihng <1026;'0 fer =--,znntr\ The Stornge Foe sh&ll be fU wdt=ulnted 
itpMtHe!y fbr e.uch attw.lgnrmditd antrt Js crcAhtd n:nd tnt@hH\htd by the Cnrntnkwton th#: hw:hulcs 
any p<wtlon nfthe Lensed Prnrnhwr; {ii) Hmfaod tntheC\~d>nn Dinxkk h\jetted in suid nmuJgmn;:tted 
an:.m. in drn hnnw.diandy prt=etding {)perntfng Ytur; und (hi} bunedun the LtRhw'sprnpnrti.nnnk: per 
rrn=t ncn} shart'. of said nnk, For avokl4rwe nf dnuht:~ the J..,,e%ot slJ&U rttdvr a J-ep.iw=Hte Smmgg Fi:t 

!hr Mrh anm!ganwted area t:rmned nnd tstn,bHshed by the O>mrnisdnn tl":mt lnc.bdes any ponlnn nf 
tht L.ea:S=ed Pte=ndtes on n net 1wto h;.=nfa whhfo the lA:.sww1s hHert%l being the nunwrntnr wnd the 
KtTtt in the ;:nnJJgmn:lded W'G4 being the ~:fonominutor. 

HT.wt Cr@dil1t1 rnn::n:iw n:ny nnd n~l {n} in\=tntmcnt Mtx. crtditsi th) p=rodu:dion tux tredhh, 
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2. Lt;ASE 1:UGHTS. ijn cnntkkwatkm of lh@ compcns/ttk:m1. <:ovtwnntsi agreen:ients, end 
onndkiont MA forth in thi@ txMw~,\ Lttsnr grnnts~ denibei\ leases and htM to t,.essee thti :t:xclusive. dgbt ln 

::v:~:;;;11<=
0
:X~:::::sa::1n :~~u~':ta~~=c~~rl

1:1;:::i ,=:~!~r!~11:!:1:::i::~~ 
sequestration ❖ snk\ vlithdrwNnl or dltpnsal nf Carhnn Dioxide, Nnn,,.f<atlvt~ Cartr-nn f>ku;ki@ and 

dghts: 

{n} to uie dte LenMtd Prtndr.Hts fhr developing~ t>>nMruoting~ instulHng1 hnprnvfnfh 
n1tdntainintL rcptmcinth repnvd:.+in§h ndocwdnfh rernoviHfh abandoning ~n ptact❖ txpaading1 

and opi;.wntlng Fat:Uities: 
(h) ln hJ\ nmfrn:nfr\ re:phKA\ repah., and t-emove Hmdt on th, L.ewM::d Pn/tnises tn nflow 

L.'i:%:Stt\ in hs sok discnAinn. m extrche hs dghts under thb lAJtt>iVi and 

{c} to wrttr upon atid vt.e the Lca1ed Pren1ises fbr the purposes of ccmducdng: 

(0 any lJVoiAigwti:nnx,, studitt\ stwvty% and tew:s; including vihhnut 
Hniitndnn dd~!ing. nnd instn@!ing H~f# vltfh nnd tnnnhndng \Nt{lls; se-imnlc 
UWtlhfL u.nd {Ahdt w:::frvifoes fa$ Lfvse:e dt:Cffh nt'CC$$W'Y cw JesitahkJ tn 
deh:.nnine the suIM.bi:~ity nf thtt L,tmsed Prnn1iMts Dr Opt~rutlntw. 

{li:J rnny }nsptxdons wnd rnnn.hodng nf R.eMwvnlt-s ;nd Cathon t>inxhJe 
ns tAWt#t: or wny g-ovtwntnennd J.utbotity dtw-rns net'tssary ur dtwhahb~dudng 
Hur ttnn of this L.tnse. and 

OH) any rnnh1tcnance to the :Fw:;lHdtrn thwt LesH:e or nny gnvernnmntn!1 

nwhodty deernt nec-essury nr as required by AppHrnbk k.\N., 

Ltw;;or ds:n hereby grantt nod t:onveys unto Lesso;.:: :uh other nnd h1n:htr easemenl:t acn::+si. over, 
under and ahtrve the L.ensrrd Prendwts as reasnrw.bdy ntctssary to pn::ndde acctts. h> nod servhAtt 
tensnnah!y rtqvirtd fbt Lt·tnue'·s pcrfrwrnm1,:;;0 under i:bt l:.,tas#., Th& t:Hsen10nts grunted htx&under 
thnH run vdth nnd burden th~/ I.Anistx:i Pre.ndses for th(~ v:nn nf' t:tds LAtastL N{A\vidu;tandfog tht 
sudhc-e NW?rnents granted hcreln~ LxssNt shd i prov id# ntAke to L,.essnr prkw ln wc<ttd ng the surfhct 
oftb: Prcpen:y, and if:::;uc:h activity tequit4t pennh Own prkwnnli<e thn!f he in :frwrn and not be itss 
thwn that required by hrvi or tuhr,. 
i.,ossee mt/? excn:.::ile ht fights undvr this L.eas:c ln cnnjunct~nn· tvhh rttatt'<l op-erntkau;· nn other 
pn:ipertlt$ nenr the LmHed Prernbes, L,.essee shu!! hn:ve. no oh1\gndnn,, ti\pn.~s1 ot \rnptitd~ to·bcgin~ 
pn>sw:ute nr continue sNwage npentdonf ht, upon or undet Mw Li~awed Prem h;er.$ or tu stoN~ and/or 
sen ot use nH nt nny ponion the gnst:cnns suhstune:t.nt t:H:rHtd thereon, 'The ihrdng, naturt\ manner 
@td rxtent of L,esn1.tfs. openu:k:ms. if nny,, under tMs Ltwre shaH ht. at the w:.:de rfrn::::ndiOn of Lrs.t#tL 

Ad obdgadons nf Less.mt nm ex.prc&std hernh\. and there shnO he no tisvenanb imphtd under thit 
t .. ense,. it beJng a.gn~ed thwt. ui i Pm◊unts paid hcreonder e:tmithuh: foU and udeqtulte c<m+ldcrntbn fbr 
th b; L.-tmsr, 

3. lNlTli\L TE;Rtd, ''Thl+Lea:Ht Jh@H conunence on the Efib:ttivc LNHc ttnd shnH rnntirnw 
wn htkU1:d tenn oftwwnty (20} years ('';lnhinf TerrnH} uniess WA>ner wnninnted tn i:w<:twdmn:t %'frh the 
nn-nVi thb L,.{%1tt:•. LA::s.ste ntn}\ hut h nnt ohHgawd U\ cxhJnd the Jnkh.d .:-:rern~ fbr up tu frnw 
stKtesshw flvt•·Y◊tff pl3dodn by paying lA.'.iiNHt $253)0 per net th.we in the L,tmsed Prmnh;es per five"' 
year extenskm un or pdor to the last dhy nf Hw inHlt.l l'enn or expidng five❖yeu.r txhnwinn fKW:indL 
·rht ltdrkti T'.l.:tm h)@:tthtw \Vlth any· txlens\ons are refbrrtd to as the gPrhrwry 'Tenn .. ;, 

4,. OP!<ttATlONAL TE.R!Vt tJpq.n Cornrneneernent of Opwn:ni:ons at nny drne during thw 
Prhrrn.ry 'J\nnL; 1hh L+MM tdwH ;;ontfrnm f6r so long as n:ny pnrtlon of the l.,tAst\J Prembes cx 
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Lesste't Fadlhits are subject tn n pt:nnh hrnnrd by the CoimmtssiDn nr under the n\vnerslfrµ or 
or~ntrni nf the StMe qf North Duk{it? t·' 1'0iv~ratVH'•<'ii 'T;~"•n''~.,, •• nr•J· v.1,•·i0:-'-~'·,1 h,··,14ie·v·s::,r' i·h<~~ ,~it ,·-~-~: .t: .i,:;;;·:;;;p,::;, 

1
-~ ,:., • ,: -~ ;.:., .·X • '.'-:"'·· • •. -X-:• ·•· .: •• ••• , • , :'. • .• w .. (4- ., ,: t,--·...._,.: •• •. , •. ,. ·H:· . . ~ -o/-~-:t;__. }'.:! ).-=• .. , (. • .. ·.~.-.:. ~--~-'.~:L· :,'-'S-:-<..) ,·..,, •. •-~;.,, J t~~> .. ~.:t; ·,s..❖ ~-~: 'J:.._-:t .t_~~--....,<•.~«•«-· ·""-

obligations under this Leose shNll terminate upon Lwmante of a CompkHhm NiAke, except fbr 
payment nfthe Final Royalty Piyment {at{ nppHcablt~h nnd Fina! ()cc.upant.y Fee (as apptionhfe), if 
Commencement uf Opetadutrn does not nctnH' during the Pdrrmry Tenn. this Lt'.fa:Se shnU tenni nBif\ 
nnd Lessee sfod l. exvrute: a tlvcvment cvhl~rwing terrninadon of thi; LA·ase !ti reconfahk ibtrn ttnd 
shuU rttnrd Hin thi ofildai rctnrds of the tounty it vdrkh the Leased Pretrdse:; ls kwrtterL 

:::i. COMPENSA.TlON. 

(a) hiitfoil 'ferm P'nymcnt. L;(:S®tt: shnH pay to Lessor the greatqr of $50,00 per net acre }n the 
Leased Prern.ises· C"1nida1 ·1\:trn Pnyrnenfi) nr r:i one.,;lJme flat $.500,0D payment\ 1he rec.et pt ·and 
sufik:.iency of which are hereby a;,.:.kwYwlcdgwi 

(h) Royalty. During the Optndi9nrd T'ctni, Lessee: dmH JnnuaHy on or bvPsrn tvluy J 11
"

1
• pay tu 

Le%or H. nJyHlly equal to tht greuttT of a flat $ i UOJJU Pti:rment or the Storage Fte(s) f6r the 
hnrrwdiatety preceding ()pemting Year, Fnrthe {)peratfog Yi%.v In w·hkh Lcsset: provides Lessor 
with a Cnmpktion >h::i-Hcr\ Lessee shaH pay a pro rntu shore nfthe Storage Fee(s) f';Ffnai Rnyalty 
Payment'i)~ as appfo:ahh.\ and said payment sbiH he madit W'hhin shd:y tfays after the date the 
C\1tnpk4km Nt:aice \Vtts: ls.sved. • • 

(c) Occn1nulcy Fee, \Vhh!n sixty days ofth~ a.nnh,enmry nftbe Effective Date nfr0r w'hkh at(y 
FncHhkr MT frwtnikd vr lJsed$ LeMwt shaH pay Lessor; as npplk:nhle~ a one-thne tee of {i) 
$lfH)(LOO per m:t svrhKe acre of the l.A:M.s~d PrernlSes occupied by FadH.Hes {eKc!wJing 
pipelines), u.nd (ii)$ L50 for eath Hnear Jbot of pipelfoe in pb.ctt oa tht Leased Premises, For 
the year ln \vhich Lessee- pmvLhts Lessor vdth a Cnrnpietkm Notkr\ LtrnJee shtd! pay any tees 
O'Ned p.urstrn;Ht to this proViJkm C"FhmJ (ktvr,anty Fe~ .. ') w}th}n s\1/iy days nfi:er the date tht 
Cnrnpledon NoHce vvat. kt\ued, 

Lessor and Lessee agrew dmt the Lease shah 0tmdm10 as spcdffod hereln ,·ven ht the absence nf 
()perttiunt and the payn1tmt nf rnyahics, 

6. AMALGAM.ATJON. (a} L:fn:Stt\ in itt m:de dh,0rctlon., tdrnh have Hit dght t:nd powt:r, Jt 11ny 
hrne· (htcluding both bwfbre and afiet Cominentenlent nf f)penttionq~ 10 pnol,,, unitite, nr mnalgrHliate 
any Rest•rvoi tor portion ofa Rdrnrvnfr \vh.h any other lands rw interests into whkh that Rewirvofr extends 
w1d rkwunHmt such tm it kn 1K:qwdtn0c vdlh npphcahk !aw nr agency order, /\nr:dgtnnnrd nflib :thnH be 
of 1.{uth sh¥pe and dlrnen1ions ffS Lessee rnny elect gndits are nppn:rs,:ed by the Cnmrnis@i(m; ArnnJwunnted 
artas may inch.:1<le; hut are not required tn hwlude~, land upon which itdec:tknt or exuaeiinn weHs have 
b:len cnmphned nr upnn \Vhkh the iqJe<::t!on and/nr withdrnwHl vf Ctvlxm DkLtk1e imd Nrm--N:rttlve 
Carbon Dioxide has comrnent-td prior to the effet:Hve date of a.n1atgnmn:Unn, tn exern:hdng Hs 
HnHdgw-nntion dghts. underthfa LoJse &n<l ffteqt.dtcd by b\v, Lewwe shill record nr t)mtse to berecor&:rl 
a cnµy uf tht"l C<nntnissiort:i ainalgmnntkm nrder or nd'wr notkt~ .tht:ntnf in the c(lHni:y irt vAtk:h dw 
wnnlgamated unlt .Amalgamating in one-Dr n1ore lnsbmccs shalt if nppn:ivtd by the Comtnbsion~ rwt 
txhMHl the· dg;ht¾ of L,esse-e tn 0n1.idgarnute Reicrvufrs or portkms nf RostPlnirn into oHKT amalg;mnatinn 
areas, and Lesstxi shall have the recurring right to rtwlse uny nnwJgmnrded anm fbrmed 1w1der thhf LAMBe 
by expansion nr tottrndiQn nr both, Lessee mHy dhsnlve hny am1it!gHrt1Med ar~a N: any tine and 
doc:urnent sw;d; db&olutlon b:y reccrd~ng an instninrnnt in nccorrlance vdth appl i¢.4b1e b\v or ag;e-ncy order❖ 
1Ar1Sbt·-fihaff fm.v~ the .right Hi nr~gnti<{tc, on beh~lf ofrm<l n$ agprH LJr l.x»st:i-r, any unit ag:rci:mcnts.and 
operating agreNne:nts vlith retptn t.n·the openttion of any arnalgnrnated areas kirnwd undctthis Lease, 
(h} T'ho inh\ttfon ind/or tvhhdrawJ! nfCmbon Dloxhfo and Nnn,.,Native (\ubon [linx.ide into i1 Rt%\"'-rvoir 
frorn xny ·f.Rt)fWH:y wkhin u an:w:lgamauxf area that includes th,e Le.used Prttn~scs shall he troati)d ;1s. lf 
{)perntions -s.vne occurring un the Leattid Ptt'.tfflf,t:Si exct~pt that the roynhy fMytihk bJ Lfsww under 
Section 5(h) qf this Lense shalt be l.::t::\S<w's p¢r wn .acre pn:Jportlorntte share nfthe totaJ Storage Fee for 
Hw preceding Openning yeur''s lqJetth>ti of Carbon DkiN\dt! h1H:1 the mtmltfmmtcd ttt1:.fa. 

7. KN'VlRONMKNT/\L INCENTIVES. tJnftss othtx•Nise spetaled, Lxss00 it the o~xnet of.ail 



Cnvironmtnt:a!' /HtdbuH1s wnd EnviN:mmentnf hwtrHives and is enth!@d to the benefit u:f rdf 'fffx Credhs 
or any other attribuhn of nwnership of the Fa:e11hkm and OperntlnnJ .. Lessor s!vd~ ennpera:k v.dth Lt:stet: 
l:n OhminlntL sttvdng wnd trwnsfbrring an E.nvfrunnhintal /\ttdhuhk:~ and F.nvltnntncnttd lnt.e:rnivtt n:nd 
the btmtA1t nf rd! Titx Credhs. Lt%VW shnH nnt ht: nb! igahx.:l to incur any tfW❖nf:.pncket iJWb <W ex:perwe,s. 
in cminot:ti:nn with M.wh ut:.tlnnf unless rdrnbvrsed by LtsM .. K'\ ff nny E.nvfronnKtitd hHx.mtives are paid 
dfrect!y h} LtJW:W; LAh@{ff shnH kmrnxHakdy pny such itnnunts over tu i.PS#W, • 

8. StJRR.ltNJ)ER (),tt lJlASEO PRKf\,USl'.S, LkiWtiJ shnU have the vni:bh:rmi dtht at Wh' tkne 
und fhnn tknc h> ti:ww, h> e.x:1r:;titt inwt deliver in t.,vsst:w u t\tHten notkAt nf nrtrtntkw"·'andlnr ;~ieiwt 
i..::thi'#dng n.H ur any pmrt nfHw Lwwird Frer4iMts fbr which the m.ihtwrfw:e ptwm tpattr is nnt htfrng utilized 
fr:w Jkwngt us set Kwth hett.':ln, nnd upnn dnH-;,,;wty nf such :surn:nvkw and/nr it+N1se tn Luwnr tMs Lt:B:M:~ 

dMH ien-ni:nnto as w m,wh lands, n.nJ Lessee shaH be rnkmwJ fhwn rtH fbtther Hb!igadons and dvtltt as to 
tbt fa.nds. to fmn'rn1rlernd rnnd/tw rek.Nised, iHc.lwJtng~ whJvmt lhnh;M..inn; any ohUgwtkm tn nrnkt paynwnts 
provided Fw hirefn, tx<:tpt db\:*gntinns nr:cnMd ns of the dwk uf lht snrnnder and/rw refoase. 

(a} L@YkK shuJi ~n gnod faith ct.Hbtth -with t,essnt regarding the: kxation nf Utt Fhi:.Jihics, 
selnntkn1 of the Ftwi~~tivs kmatkm shall he- ¾vhhin the dht.Ntkm of ·the Ltssee wfrb 
ennsent nftho fA.'?.S-S(W, not to he unn.msonabiy +ddih(iht 'fht wh.hhnkhng. of Mich ·tA>nsent 
by the Lessor regarding the inrw:km nf the Facf lkkw sfa.df •bo· dm;.+ned ;"-µnp;;:wsondbkl; if 
the rwnp(H:t-d lntM:inn of the F@tlHty fa hf.:::med tnnrn thtm $fr!) foot frvm nny nccupfod 
dVdtf!ingy or rurrrndy p:1rd bufkhngr rx.hning nn t:ht LeasuJ Premises as of dw Eftix;dve 
Duk .. Not14l1h1vmzHng the fbrt@ving, hi no tven.t shdJ FtwHhks he lN.Attd within snn 
fbtt of nny cwxrbndy nt:t:upi+:d dwwl:!lng or ttu-n1ntiy used bui:kUng exhting on tho Lensed 
Vrem,bwi ns the Effottive f>nw ·w:/:thnnt Letsnr's expn\ts cnnJmM, L#tH;o@ mny t<rnrt 
fontes nxnund nH or pnrt. of any :;dmvegrnund r::acHHfos {ext.duding n:ttdt} tn sq:wnne 
Fw:lhtks front ndjiMA:nt Lessnr-,-t:nntroHed bnd11 an<l shuH do %l if Lesww s.n n:,qnesw. 
i.A:%:9\t shait maintt.in wnd tt:fNdr ¼t ·ib cxpenHt wny rnudr h constn.ici:& on the Lt~used 
Preni is.en in reaw::matdy snfc wnd usahhr cnndHkin.. 

L.,crnnr tmd L.¢:::i:HMt ngree drnt ad FwdEtk:s Hnd prnp:erty nf \Vhutev·er kind +nd nature 
ccnm:rwtbd.; ptut:td or nffrxed on drn rig:hL.;;.,nf:--wny, eusttnenrn, pahin:h.d or !t;.s:ed idtn:fa 
Mi pan: of Ltf!-H>;(s Opcn.ttions~ @s against all p;utks and persons whnnrM:wvtr ( including 
without !frnHitlon any party acqnfring intt+m:4 in the dghb❖of.,vmyi e.asmnents.,, prin:.~1w0d 
nr i+iwtd b:mds nr m1y inhwe'.4 fo nr hen; tkd:rn or en;;;umbnrntw ng:dnM any of such 
Fm:.Hhitw)\ shah he dnnned lo ht i!nd rt.'.rmdn thi property ofdw Lxsse<~ wnd :shuU n,ot bt 
c.cm:ddered tn ht fixtures or n pwn of the LtnPtd PnwnhtYL L#%tW ¾vnlvts, tn tht foHtst 
vdtnt pon:rdtted by applk*hkt hrw~ any and ntl dghb H rnay hMve under dw bnvs of the 
SWHt nf North f)akota., adshtg untk+ lhfa Ltn::N.\ hy statute nr mhor\:vfav tn any hen upon, 
nr any right tn- dtldN>W tW Mhtthntent upon; rw sny nthtt \nt:rtcst Jn; nny inn-n connitt.nfaig 
thr Fadlitiei nr any nthortquipment nr im;:nO\\/tnents ttnstn,wted nt acqi:drtHJ hy nr frw 
Lxsscc and kK@tcd nn the teusrvJ Prm:nbc:1 or 'Flbhin nny r::ustmvm area. Ew:h lxww.ff and 
Lemwe Hgnt.t'- that #w (;t:stfat. {or the de<ignolwJ U$signet nf LifH*Vt or Fhmndng Parties} 
ls tht htx uw:tuw nrany su-th Fatd!hks,. stn..tchwes\ InrproH.;A:ntntv, equiprnent and pmperty 
of h'hWk:ver kind and rmtum wnd nH' W.N. fi~i:ngs and rrpnds tvUl be fihxJ i:n a manner 
cnushttnt \thh tMs Ltast.,. FM:Hhk$ dni'! it frh tlfnfj, tttnJn the it@Al dM:tM of perw:inal 
prnpi:xt:y as dtflned under A.dk:Je 9 nf the UnHhm1 C<nrrmrrtbi Code Lf thcrt. b any 
morqpgc er fix.tun:.>: flhng Rg4inst the Pn,'%rthms ~Nhh:h tnuJd rtfasoimbJy be cnn:Strutd tw. 
pn:rnipt~tti:veiy RHM:.-hing to thv h:u:;:i!ltks as. ~t fixhnt nfthe Pn:-mi10s~ (.;◊sw:w dn/:!i pnh:'ldt 
a dis<lnimc.r nr ndtM:fw frn.m, M.K:h Henhrddt+ .. Ltws.nt.; as %w uwnwr; eun'ik:4HK to the OUng 

n dhwk.hMt nf the Facmtks as a fiNture of the Pn;i:nbes in the f)Hve-r C'nrnny 
Rn:::<wdH~t t)ffltt\ (w 'W'hert reni wtNHe H;xnnb of CHlver <>nmty Mt tnstoniad!y med., 
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tO:, SURFAt:::t:;. ilAMAGJt CONfPlCNSAllON ACT. The compensation cnnttwnplntc.d and JHlid 
h> lK%HJt rH::teundtw hr t:rnnpensatkm fbt:\ wmnng Uher thin1p" datn:130;-; MHlnifwd by Lxssnr hw the.test 

::l:!:;:~t%~"::c~:!J;:p:: ::,1~;1:r~::~f ~~:,~~~=: t?.:i~::. 1~'! ~, ~: 
i l. MINERALS., OIL A.NJ} GASL This L,tasn b not intended tn g:nrnt nr ,x:wvuy❖ nor dnes lt grant 

tw roitvty, any dght tout ohHgHtfon fa:w Lt:::sset--: tn tx.pbre fbr or pn:nhv'c rniinernls\ inrtm:Hng NMUve OH 
ttnd Cbls;, friat nu(y exhn on the Leased Ptemhw1:r, L.:tssee shaH not: engage in imy ncthdty or ptwrnh its 
Rthd:td PerM:Wh; to t:ngnge ht any atdvky that unrt;nsnrmh!y interferes whh the L,esw::;f's nt third pMty"/> 
(or panfow') tights: to the gnmted, fanue:J, or n;;=:;tn\::d wdnentl interci4s.,. ff Lessor ownr hydn:K=ttthon 
tnhwmJ interests in trm T,,ewttd Prent bes and Lesw'stt :thoaM i:rwdvm1ttndy dis.cover a PrnA fas ocnjunctkm 
vdth h1 etforw tn e:tph:we {ht and dtN'G'lop a Rewtrvofr for {)perMh>ns, lkssec rhuH lnfbrm Lctttw %'H:hln 
60 duys ofdbcovery. lflA%¥Wdeb:.unifMs that it \VHl not use in conjww:.;:tkin vAth ()ptnnions a At+l that 

~l=r~~::::::~~:::;!S::r~1;!~::::;3~;;r= ~~(::~:= 
nfscw'chy of nr rm kw&dlhy tn nbtaht rwtn useequlpmentnt tnwt:t.wbl faHurerw bn:.Akdrrw=n nf:eqrniptnvr-it,. 
nr by optmdfrn1 of fowoq mAjeure {hwlm:Hl''.{{L hut not Hmhod Hh dbts lnsurre<tioi\ WAX (dtclMtd nr iHA:h 
rnnb*bt:.nHnn,, expkiskm; Inbor dh:puN:\ Htf\ fiond,, thtthqwikc, storm, light.ninth tsun.mni, bt:tk\''h)ter 
t#nttd by fk+xl, vundwihwn,, ~wt oftbc pub.He mwnny,, terrnrlsvi,,, cpidnnio;, pnndtxnk {inctwJing COVJt>~ 
! 9L civ i] distudHin:cts, tttikt;, bhnr d \stnd>a.nttt,. t\'Otk skrvvdo\¾'H rl:t stoppngt.~ binck;v.:lts, Mthorngt\ h1hi:w 
or niwkrbJ s.hndage,. rwtinnd -vrntrgenty\ and the amendnhWt, Hdoptinn tff rtpi..'m l nf ot mhtr <::lw.ng< in, 
nrthe lin:erprctntkm or nppii=cntk:m nL any appticab!e !@\vs,. nn::btsi, rules nr rt:gnbtkms uf guvcrnmontd 
tuthodty L then \vh*k: ;;r;: prevtnted: Le1100\; nbl lgm:km tn cnnq:dy tvhh snch cnvenantsh@A l he sa1pended 
and this Lcnse whrdi be ONlendtd ~Nhdt and so lung rs Less-eo is prcvtnted by wny irnxh ;mu&.c :frnrn·udhti:ng: 
th# r.wnpirt_y fbr undmrg:n::mnd swrngr purposis nnd dw thne \Vhile LcMN~t fa; so rwevtnled shwll nnt be 
<:nunk.d rt@llintt t,.c,~scw,. w1ything: in thiJ Lt:tHt: tn the rontnwy n,ohvhhstandb'~g> 

t3. UEF.AtJLT/TE,H;i\llN>A110N. Lessnr n:u\y not tennimMt' the LANHW fbr any nunnn v,'hant1tv'tr 
unk>;s a Defkuh: Event hat nccunvd and ls condnui:ng conS.isknl whh the· Wrrns of this Sett km J J, Any 

·,T)t:fo.w!t Event,~'' A. Dtfhuh Event {w) thdun~ ofn Party· h> pay wty nmount due Artd r:wyHblc underthi1 
Ltnss:, nthcr thwn n.n wri(na:n tint 1J ;:n.d:tHwt tn tt gond faith (hiputt\ vAthln thirty (30) day+ Jb!lOtving 
recei:µt of A'dtten nntk:.:e fhun Nnn-Dufrwlting Pnn:y of such fitilm'e to µwy; nr (h) a n:i::dtriul vh:d;ukm nr 
defrruh nf any tcnns nfthiw L,t@}:e by 11 Pmty,,: provM1td tht Non,.·lDfffrtulti'.ng Party provides 'wrlumn nntk:t 
of v'foiM:inn or dtdhuh and OehiuhJng Party fldb h> ttrhstantiaily cnre the vinhttkw, or ;:k:fault \Vhh!n: dxty 
(60} drys afiet ttu3pt of w:tld notkt to cure :Ri:t:h vkdatkww nr dtdbdt;. Pan:k:S nt::knnw-itdgt that in 
:=nnnettlon whh rnny <xnn:htK'.tinn or kmg-h:xrn finnnclng or nther rr:r:dh m.rppon prov Med tn Lessee or ks 
nh\Hwhtj hy Vinam::ltg Pt:rdt:w. Urn such Fln.n.nt~ng Ptrtkw tnzy w:r to runt a tontinuing Dtfaw!l Event 
&nd LtNtor a.gtoes tn wccept pedbnnnnce frwrn n:ny n.Joh F[rnmdng Pwtbs so loi1::g. us sMch Finanrirtg 
Pu.rti.tt pcrh>nn ~n w:<nrdaw.:::e lvhh tht( t0rn:1s of this Ltm.mr. if Lt£tte ❖ hs sffil\.Mts nr Fintneing Pa.nies,. 
fhH tn suhstnndwHy cnrt suth Defandt Cvtnt within the appik:.th(n turn period~ LAsM)t nwy m:nnlnww the 

a!f Facilities ofL:tm5.t%:: h>(Mhxl nn the l.A.:n;sed Prenthw)s in w.:::r(wdancr w'hh nppfk.nhk.1 pennh requlin:1ne1M 
or other appEcahte swtnhM,;, rulws or rngubtkww, 

14. ASSlf/N:l\:lf:NT"s {a} Lessur shtdJ not M.rlt tnmsfor,, atdgn or encumber the Fw:llities·fw any 
pan of C}µerHtkrns~ Lt-%\Nt's tidt: er L,tHsee';s dghts under thb LetM.L {b) Left:t.t }ns tho dght HJ seH,, 
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assign,. n-inrtgttgc< pledge< tranJfor~ U\G as <:ol fohrrnt, nr nthervvist cnl hltendly essign or t:on'fty ail or 
any of hs rights under Hds L,eiHt\ lHdvdh1g~ vdthnut Hmiwtiot\ .an nssi:g.ninent by Lessee to 
Flmrndng Pwtdes, {G) ln th⇒ evtnt l,ewwe at:dgns hs dghtt urt<,kt tMs Ltwse, LeMwe shuH ht n/!itved 
nf11il nhllgntions tvhh respect ln th~ attigntti port:bn a.filing aHer the date nfastignrnent io long as 
nodt::e nfsw::h tnsignnv:nt h prwvkktd H> LA.ISMW. and prnvlded that l3ttstc s.hn:H nnt he rdleved frnrn 
any nbHgatkm Jn t'Cspet:t of nny pnyrnent <W nthtr obhgath.1.ns that have not been tatlslkt1 or 
pm·•h:w:mtd p.rkv to such dntt nf nssig:nrnenL (d) 'This Lente s.htd! be bhr:Eng on rmd lw.:Jrt to the 
benefit of the StNtessors and us$lfilntws, The ikisi:g1dng Pwn:y sbdl prnvhle written m::ltice ttny 
as1)gnmt~nt whhb sixty (60) days afhw such nstignment has ho.::-:.nmi:- tff½tA'.ive; µrt>vided~ how·evct, 
that nn assigning: Pwty''t hditwM h> thdlvet vtdtten nnt\ce of n.wdgnrnent ~sithin :ntch 6fr~day period 
shaH nrA be tfottn#d n. brt:h(th nftbi3 Len:nruniess such fMhne fa winfhl and hnenHnnnL Further, no 
change nr dhiiisinn ht L,t:sv:w"s thvnerxhlp uf or tnternM lrt the l.AtH:%td Pteml&t5 tw royn.hks shtdl 
enbxge tht otdlgpdons <ff dindnfa;h tho r~ghh of Leswse rw he binding nn Lt.tSt'.•e undl afl:et L.esst\.\ 
has he·cn hrrnishtd viith n writh:wi ussignrnent nr n trne copy of tht asS.ignntent with eVl<lent%i that 
swmt has boen rt.'.t:twded tvlth tht Oliver County Rt:t:nrdtw"s CHficc .. 

1ft FfNANCJN(t {a) LMscravknntvkdg:GB that L..esMte may obtain tax equh:h cnnM:rw::;tkmi long·· 
tenn fin.i.ntt·hig :and nther t'N\:Ht support frorn one nr rnnrc Flnwrwing Pnttie::,; and JhM Lesree jntendr tn 
t:rthtr !nh> vadons Jg:tctrntnb arnt extcuM ·vnrhms docutttTts refoting to such finandng; whkh 
dncm:nt~nts niny, tnnnng nther things, :n.wdg:n tMs l.knHt and Hny re!utod caw:rntnts ton Fknnchig Pwrty; 
gnrnt n subh:.a.1:e in the t,.etised Pretnfaew ind a lmwc nftht: Fucihtks frnni suth Flnatwing Pnny to lx*see, 
gnvn: the Flnunr:ing Prv:t.kt u snbleuse nr other rttd pn>perty interist in Ltsset.fs inhJHNtr in arid tn the 
tx;t~ed Prnntfak%. g:rwnt zt firnt pd.orit;y vtcurhy lDterest in Lt:s1¢¢\; interest in tht Fw:-ihtbs and/or rMs. 
f..twsv and L:os10c•·s. othtx hHtteMs in nnd tn the L,eMed Prrwd'.H.w.i inchidhiz~ htd not Untiled tc, any 
eeserncntt. dghts nf w=ny or shndnr inwrest& (M.wh documents., ,-~Fhwxwfng: [h>cnmenh/'}. !A-t%wr 
acknnwk'.dgcs nndee nf the fbr@gulng MHf conH::nh to the {hrng,oing attkmt Md F:inwnr:)ng f)l>;:wnonts 
des-edhed nbovc .. 

(h) LtNP:W ❖~wl•Fl,-s::;,:,, tn wxetUh\ &tld hf.ft':{'$ kl (:@HSt gn,y wnd au nf LA:.SSOt'.$ ltnd:ern tn ex,v:t!lC,, m:ich 
cornrnert:fo.Hy rcisnnnblt sahnrdinmkm H§.Jt:cnwnb,, nnn-,--distnrbww.:w ngreements, lbrhu:WM!tt.: 
ug:n.:xrncnts,.. tnntrnts., ettoppe.Js,.. rnndi:fit:frd.nnt nf this L@at+ ilnd other i:wkno'Nk::dgrinentt of the 
frnrgrdng th l.,t~ss,N~ or the Fin@rtt-ing Pnn:kn nisy rewMnwbly requeM (c.t:Akctlvely:., ··>Lew:.;cr Financing 
Consent Jn\trunwtits~'}.. L.esuw ncknnvdedget and agrees tint fi) L.esset's aMHty tn nhtuin hnundng for 
dHt ronstruetkm n.nd opnnKlon nf the f'M:1,~hfot. fa dependent npnn the prompt tonptnM:ion tA.tt:M>t and 
its lendern &1 cnntunpiakd by this i:kttinn l5\ {ii} Lw%et it unohk· 10 dnse nn the mw.nc{ng fbr the 
Fm:.:i:ihks;, the rnnm:rw.-::tkm nf tht Ft:tdiilies and tho Cnninv:nctnnent nft)penvlnn; tvlH nnt iike~y occur;. 
und {iii) h is in the h:o:st inn.nest nf both Lmrnee nnd Lxssor :for L-0;nwt ti> Uht&in finan<:ing from the 
Finaw:ing Fm1j4s ts cnrdtrnpbted by thb Se<.Aion \j, ·rherefrwe., t.,e;.sor 1grnt1 tn nd pmrnpdy,; 
ttBtnrwhl:v and in gnod fidth in cnmwt:tkm whh any ttiqut&t fix· Bpprnva~ and ex.ctutinn nII LAssot 

or innctnn:fo.nce vdth appikahkt: fo,ss and In tiw np<tMio:n nnd mrdnten@:niAtofthe Fw:llhfos, all snbJ/ tt 
tbt: expense of the L,.Kux1e, 

n pr;;'.;::ondhion to exernbin:g. any rights nt rt:rnedkt1 as v n.wnh nf;1ny defknh or ntfogtd de.thwh: 
hy .Lotsee under this L,t:Xt¥\ Lt8Jnr dud!; deffvor a duplkdt tnp.y cf tht npp}kmhlv nmke nf defotlt to 
vich Flnanciwg Frrthx.; t>nntur:rtndy ;vlth dtd:ivwy of:nxh rHHk:e tn Le1m.w,. sp%olfa+nn in dent! the il:l !eg<-d 
defoUlt +nd thf= toqiAred nmwdy;. prov kltd L.01vw vnu givim nntict nT such FiHMtdng Pwn:ies :and ff oo 
Hrnh notk:o of defrnih fa, requirod to hL deHvcred ln t.:t-nsee under this !Lt%VW\ Ls0%tff nmy not tenninaw 
this L.tmK' uaij0ss L.ewKw h;w dt:h'Ht:rtd $ nndtt ofdefanit to each Financtng lhvty spotdfying. in deinil the 

== t:11:;::5:~::s~~t~~~;~:,{:~?2:::=1

~:~:::;::::::~ 
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{0}. tf any L:ess.tA:. l)efotdt Evvm f.'.annnt be cattd tvhhnut obtakdng pnfuuwkm nf wU or pnrt. oftlw 

1:::,1t:'iHtkrn nndlN the hmseho!d interest t::rttUed by the i .... ,iXHe (the 1sLlWtwhnld b:sh~hf'L then rnny sut.h 
LAtssce Default n:verH thwH nniHMhtkss be rk::emed rcmedhtd OJ \Ydhin si,xty (60) d0y1 wfrtw rnridvlng 
tht nudt:e nf defhu!ti t Fhrnncing P&.rty tw9ulres p-n:Messkm thtntoL nr ton-in1ences nppn>priMe judkid 
or nt:m-jndkkd ptottt~dingt tn obtwin the samw {ii) wuch Fhu:ncing Party it pn>seeudng wny Mhlh 
prn,:otdingw tc t:trmpktinn 9/jth conunirckd}y re-MsnnH!Ae di:Hgwi.tt-; and {iii) @Het gnlntng: pnW:Htssinn 
then..toC such Firwm::dng Pnn:y prrfbnns all other otAigatinns as wn:<l \Vhtn tlw sarnc an~ dtw fat nerordanct 
\Vith dw ternts nffrw Lt%.HW., 'if M FTnntittng Party b ptohihhe:J by any pn)ctwf tw Injunction fssu;::d hy 1:.wy 
cnun nr hy· rrnrnnn of rnny w:-tkm of any ttnnt havingjudsdict>::m over any bnnkrnptty nr insntvency 
pnx::teding invnlvhig LAWS◊t fhnn cornmem::}ng or pn:WtKUting the prne,dtdings dt:sodhed nbon\ then the 
Jbd:y {tA}}evdny fKTind specified whnve frw NHtHht:ih;)Hfil: such pnH>t@4ings shHH be tXlt:ndtd for thu pe:rbd 
uf snth prohibition, 

(e) Financing P~uHws dwH hnve nn obHgudon or linbHhy VJ the, L◊tsrw fbt ptTfhrn1wnco of tho 
Lesset~r nbh,Wttinns under the tAtH#J pdnt to the hnw the FTnanclng Pwrty B:oqnirns thhr tnthe L,t&ithok1 
E,:Mwh.t /\. Fin¼:nt:ing P'Mty shaft he HApked HJ ~wrfrwrn the nb~igMJons txfthe L.ewwe nnclct thit. lAtl:Wf'. nnJy 
fbr wnd during tht: ptd:ud the Finant:i.ng Ffany thnJcHy b>ids. sw::h f.Aw,Jehdkl U:std.e, i\ny wnlgnrntmt 
pm'tumd w thit St<tiUn t 5 sh&H J<ilen10 the t~ssfap-irn· from nhfigMkmJ :wctufng vnJtt thb l .... e+:w wh:tt the: 
d;Me thc.Hnbilhy h Js1.unnvi by dw J.tdgxvre. 

enfr+ct dNi Fkwntlng Pwrty''s Lkn; tm) uoquke Hde {¾'vhothtr hy D:Wt'.d(Mvn\. assig;nnirmt ht Ueu of 
tbrntln%ire or nther rnenns} tn the LktH:Chold Estate; (lv) mke possess.km nfand opttHN.~ the Fwti!Hks ot 
#HY portion tbcrwrf and podbnn any obiigptions to hr pm'fhrtned hy L:et:WN;: under the 1AWM:\. or t'M.tno a 

fi:weokwure Mi.le. ·Lti'Sot dudi ttcognlze the F1lnrmt~ng Party nr·such rd:her party (Hs dw t:Jse uwy lw} Ni 

t.,t~s'tft:" s prnptr :iuccettfH\ and th ts LPwse shnH rerntdn in fb il I litre(· nnd tdfot'.t, 

(g) tf thfa Lease h; ttwrniwtted fhr any n-n1M:H1 w,hat:u::w:v0r, hK:lndi:ng & tntrnhtKion by L;}t;sttw on 
M:.count of i L.trwee ni~fa:uh Event-. or if this l.-tmw it rejerted by n truMee of L,BHM~t in a hnnkrqptcy nr 
reorgn.nbrndtH"l proveediHg or by Lesso.: rw a dehh:w~bt··po+stsskwi fwh,;Aher nrnt# sw;h nrfwi:Jh:i:n shnH bt 

LAAS¾t,, whbin thhty {JO} tfa.ys fl>lkwving the dnh~ of suzh rrquest Ttw Nt?,N Leww shnH be nn 

and payable undtw this Ltate iJtMN {AHbiC had not been h>nnhwted tw r~jt,rted, The proviskwis nf thfo 
Soe:ti.nn l S(g} shaH SiWYhw any tcrtnlntdinn of thh Lt<BHt prkw tn th,:: ex.pirmk'ln of the ·renn,, md H!t:Y 
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rejectlon-oftrds. L,tnso Jn uny hankrupwy or rw:wgt~niz:n.Hnn provttding .. 

i:~l¥~lt~~[f:E::fS§~!:g~t~~~§~#~1~;:::i5~ 
UL fNJ)r::MNlFICATIONt VV.Al'VER. {a} r h F ! • • • • •• • 

~:~1~f~fi;~]~If~~~1~1:~~~;~~@ff f ~~ 
:m}g.iigt.noo. nt \Nlt!:fo,! misonndnct of the indomni:fied Pwrty or its Rvlated PotH)n.s, {h} Each Puny 

!~t!~\~0:~~ :t::::s ~~~r~ni:::;:~h=~ i::t~:!~1!~,:~;::::•~~ ~';;~~~cl r!'!~~=! 
arising out nf nr refafrng tn the exLsknce riti fH\. ahove:, bci❖w nr rKKW rhe L,ensed Prtwnlstr of any 
!·tn.znrdnus Suhfn.n:nctL except tn thn extent dipoibedt spllled or nther,vbt~ c2intt:cl by the indemnified' 
Party nr 4HY nf hs coMta~kirs nr agents, µrnvkled dw.r Lessee dnd! not be nhHgntt<l to hi:dwnrdfy 
Lts®nr rvhh respect H> nny lhn~atdcns. Bubs:tttnce nn the l.-t1a.sed Prendsc:t prior to rh~.t Ef'focdvt: Date, 

17, INSURANCE, Lessee slw.H; wr ht snie cnst and cx.ptiVN.\ koep nnd rntdntrdn in fbtc¢ 

frj::;~:~~:.:~:t,!~1:;;;:1~:~::: ~==~=~ "~:~.:~:~::!::tl:'.1:: !1::::::~:;f~ 
not !m~s trmn Ono ?Attiinrt f)o1btt ($) ,.nvn~OOO,OiJ} ttnd! Mwh tirne ns L,.ttrnee ornnrnenc:es physind 
ttwting of any [njtcHnn we!b n:r nthtx sirniiar ccmmerckt!i wrdVhhn~ viith stnth ccrHn:let=titHy 
nmm:m:Hhk.t dedm:;)jbh\t n:s Lessee, in H:s diBt'ftdnn, rnay dee:rn nprwnpriMt\ Le&wt>r shnH he na1ned as 
an nddh:ionid insured fn 5uth pn=Hty but only to th@ cxamt of the- Hwhili.tks sp@cTfit.td ly twsunntd by 
the L.cs:NK undtt thit L)t+se, The f.H>hcy shaH' t:n.nwht provisions by whkh the l.n:n.WiTV>"tth\.rn any dght 

tJns(:w~s requesL L.o.m;to shall prnrnpt!.y doFver cerdflcwtet of such hwHrunte to L,t:tscw, 

l®,. tdJSCELLANKt)lJS. 
(ii:) C{mfidtntbdity. Ltwsvr shnil nutlniaiin ln the: m:rltk\H tiJnfirh:nci\ wxf shall n:.qnire uwh of 

Lessof''s Hehn:ed PstrMms tn boki and nw.iwnin ln the Mdu:est rn::m.fkk\m;:e, fbr tht~ hentHl of t.,esMw, sh 

R;:.9,J\tdr1 nnd wny other iHfrwitwtkm dwt is dttwnod ptopde·nuy or thmt Lessee rnqnests or h:h::nd:fks t1 

be k:!d confidcnda!., in each MKh urne \vhd:htr dfadoted by L::essec nr tfrn:Kwcred by Ll.rnstw.. 

{h} !.Arus. {{} l._e;ste shnU pn:ncct dw· Ltn:n:d Pren:rbws fhnM Hens of wr@ry chn:rnrhw arb1ng from 
ht ntdv·hits nn Hw LtJthtd PtemisLK, provided that LABtJt@ r:nuy, at any time and -,,vhhout the ttnt¼.TH Df 

., .. ,,i.:.,,x~ui,.,. -t.ntumlxw, hyptA:twcun\ mortg;tgk, pkdge,,, or ctdlwkntlJy assign (im::.dudfng hy rnortgagi\ dtxd 
nf tnrnt tw pt'Jsorn:d prvperty securhy lnmrument) aU or itny pnrtkm of L:A/£.tet-;'-s right,. dHe nr inWtt,st 
undtt thfa; Ltmst: (hut not .L.esww'w tight~ th1e or l.nwr-tst ln the Lxnsed Prwn~sw$'\ ns security frw the 
repttynient of any indet?tdness and/or tht perfhnnancti of nny nbJign:tkm,. (li) L&-srnr shaf! nnt ciktn:ty 

frrhJrts:t thtwdn, L;:01.+>tshati i:mt:nodh=l.udy nobf): Leswrn fn %:riting offrrnt>;h4om.>c afany such :rnnn;;age, 
piitdgt, li.t:n; t:hnrge, 'Mtcurhy inV:Ntn .. ent::umhn:mec ot othwr t-hdn-t, f.tbdl pn:miptf:y ctwie tht smne tu tw 

:::::::;~~=!>:;:lt!t:!:::, \:fuc~~~;:::,;:: ;;b~ui:~~u:1~ 



n1nrtgt%\i\ plrd§\t\ ltt'.'n~ t:hfarge,. sec.nrhy inu:ren,. tthAlt1htunce nr odwr okim,. 

(t) W'arrunt:y of'Tide,,. L,:essotrtprnsents and wwrrnnts tn LAMJtn;: that 1..+sM;r ts the owner in ft,e 

=~rt= ~
00U:!:1~'4V:~::t!:!~sby ~~\n!i~.:::~s"o4;;:~ s:ll ?~U:: 

right M> dfotl'nrgt: any tux. mortg;lf:N,.. nt othtT Hen upon the Lcw;cd Pnnnbes~ and in the event Le:::;Jcf 

=1~)1;::: :!~~,t~~=~a:~i:;: l1: .:1~!:r :=~~:~::o:~ ~!:~t::·1::1

: 

§~A~~;~E~~~;~~?~~E¥f ~r:;:J§1:~ti~€~ 
Financing f%ny n~ay n:MwHwh(y requtst in conncwcthwi there'w'hh. 

(d) Comlth:'t of(lp,~rntfous, Enth Pa.tty HmiL wt hr e:x:perbt\ ur.e he# t:ffr:Hts fa) cnrnply fund t:¾tlNt 

its Ridated Persons to comp{y} in tH nmterial respectr with uh lwv<s rnppHcahie ln hs (nr thdr} ixtit'ltks 
on the L.wwtd Frernises, provided that eath. rany .ttndt .have.the dght~ in its snk~ dbtrctlon, to conte:m:, 
by apprvpdnts:. k.:gaJ pnxrvdingri the vatkthy or nppfk:abi!hy of any lW\V, and the nther Patty shn}l 

shaii ht cndtled kt (i:) apply for and obtain twy Wti>i::1Awy permkS:, npprnvab. and other govcrnm:◊nud 
audv1dt..nUons {colletdvtdy udk'.:d ~'GtA't"..HHHtAhtf Avthorhath:m£') rn:quired for the dt.vefopnent, 
cnnstnictkni~ nptnHion nnd mainkwmncc ofth± Project and L.es.wJt :ng;rHtS to r•i>·optnU:t\ W"<t:<:Uk:, obtiln 
orJoht wJth LMWJ<t in any n.pplkadons. ot pn>cteding.s relating tn dw GovtwnmentnJ Avthrwittnlons upon 
Lth,'M:lf\~: wrhttn tt\fHttt &:nd at Lestee\;,. ditcehnn, cost wnd expense; tmd (ii} apply fbr any Hppnwds 
and p0u:nht wnd n:ny :i:on+ng hnh.mdrnent of any trmt nf the {.A1wrcd PromiHN reqnk<:d in tmitwctkm \Vtth 

the Prqfec\ and L:es:snt ngrees to r:n~<i1wrq1t\ exr<Uh\ dhtain or jtfrn :;,vith LK&set in itny npplk'.:nfkms of 
pn>,:ttdlngA tekrdng to mn:;h tpprovals\ p#nnitt wnd zoning Mnendrncnts upon 1AtK-it'.<?s wdthtn ttqucM 
nnd at Lost.t~o's dfrectlnn. com: and expense, 

{c} Tith.~ to Car.b9u t:Hoxidtt. As behveon t..:e◊.srrr and L,t>Wi'Wt\. nH right. dtk~ iwH~rts:t and <twnetthip 
to J~i C'n:rbtw D~oxidt inJN:;Wd ~mu any Res#rvolr sha!l bdong tn L,tsstt~ HS rnensunx1 by corresponding 
SL:Wtigc For paymont tu 1..dtstw .. 

Uatardous SubMStHWs, 1.2:ssoit thnH have no !bbHhy fbt any rcguhth:d hAnwdnns t,u.bstances 
kwMvd on the Lensed Prtxnistn pdtw tv tho Effect~vtt !Jnte or piNt@d \in,,, on zw w:fddn t!w: Lktued Ptbntht:it 
by L,t%tW ortwy of H:s R.iid&iN:l Pers.on;:; on tw after dw Effocli'\=e l)Wh.\, u.nd nnddng In Hds :L,rwse dmH ho 
c:nn:strw:d tn hnpose.upon {Hsseeany nbJigttkm fbrthe n.-n-nov.nl of such n:gu!attd hanwdoa1 ;mhstun,;41, 

{g) lutt=dbn~:1HNt, L+:Jtt=t dml! pdH:{ttb!y wnd qr kdy hth{\ hoM wnd enjoy tht t,ettMtd Pn:.mbh:J 
ngnin;:;t wny porsnn dnkni:ng by,; thrnugh nr under tho L,ttsor 11.nd \vllhout dfaturhsneo by the L+mvw, 
wnh.s:\ LAY-dt:u is fbund :in tkfauh of the totntt nf this L.ease ind tnt.h dtfouh fa nonttnuing, L.ts1nr shrill 
not unrmtvwmhl:Y intedkrt vdth Les9:.:t\t. w.::t=t:ts. to or rnainhnmn;:w of th@ FndHtlcs or at.ttK>bt©d tis.t nf 
Ltwted Pn:mbew under thb t,,ew;t.; tmhngrw the Mi.hAy ofLe:ssot,. Ltsuw~ dn gewnd puhlk\ pdvm.c KW 

::::1~1:i~~i:f :t~~:1::;~g:::~:1;:i:;:~:!~;f ~!;:::r~~;i~:f ::: 
unrat:h)nnb!y i.Oterkwe tn L:t'SMAt .&ecest or use nf tht F:aei lhit-~\ Fnrn-itduns nr lAJtMXi; s ustt of the LeMsed 

~:~{:rt:~:::~~~::::;;E;~;:~:tf~!i~i;r:r=~~E= 
drnt Lstww has nn dght to pundt tw to prnh1hh the e;,wrcho of any rndncnd d1Jits. not ffW':WNJ by LR:¾.M:W 

at tht Hn:w of entering into thi; ()ptkm to Lem;« btt'wten l,itSM::W and L,cYwe ·with r1uptit:t tn the Lcm.;;ed 
Prernbes. Neither L,ttstx nor As agents will tmgnge in any atdvh:y that dnnw.gtrn tx.isting: nH~ grts wnd 
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other miner-4! ,xpinnnion wrnd deve!oprnent ntti=vh.i.e& nc<'.urdng nn the l.,eased Frmnbts. \Nhhoui firnt 
(>htabing permhdfnn front the rdevNni: ndtwnd rights h<Ader, 

(h} Reservutioni. Lemu:w Ntttvtw the dght tn wd!\ knst\ (W mher\vise dh,:pust nfany ·intetrm in the 

~::;!ti=:i~:,t=~~$St~ ::~=~:r::o ~!:iR~~:1r:! ::rr::,,:'=~~b=~~ t~= :: 
nfthb: Lxase and shzU not MHttasnnahiy inh.wibre \vhh Les.sot\;. ti£ht5. under rhh LeHse .. 

{~) ·Tait$. Lt.Nsot Sbi!l pny fur tt/1 nwi td:nht w:x.es and nthtt sssew;nh.mfo. i:evk:d upon th9 L:ta\ed 

:::~=~t!t~=◊::1~:$/ ®: r:1~~~~~=~~n=~ .. :; : :::!::!:t!r; 
tn nbta!n any avaH4bk fJX ndhndt tw dhatemerns vdth n.'f:qJ:tGt to trm t .. eaJtd Pren:ri:wr, L.e%t:t*- shtH htwe 
the dght tn puy rdi taxes,. mrn.eM;ntehts- and t4htt fo@t on· bvhHif L.esw:w and tn dethw:t the anmunt to 
rmid from other pwynwnts due tn Lstws.cw hHtvndtL 

0} .Amtndnwnb, ~-.·••"-'•'~·•,.,.•·i.-i•"'-' nt.±wtvts th(~ dghr to Htv)se tbfa lA:Al.Sti to retnedy any niis:takes, i!nt:iuding 
tvrret:tfog the names nf the Pmties., Htt~ kgnI dthft:dp:km of the- Lrased Premkts, ta- nthtrw:isc, tn the· 
cvrnt thnt rrny amendrnent nhert d-w bnnqs and royn!ty paynbht um:k-r Sect km 5fn}-(b) uf Hti+ l.xmt<i. tho 
LesstM shaft pty the: L.e;:;tot dw amtmnt OA'rd under dw Lerce :..ts amended, /tny mnendtntntt ntuM hw ln 
's#t%~ng n:nd wigned by huth parties 

{kJ Rtmt{lltNL Nnn.vlthsrnnding anythlng tn the t.:nnumy ln thiS Lt~n.se~ ndthor Party shnfl be Hnhh: 
to the other fbr any indirect t:pu:iaL. pwnd.hte,. iw;:identa1 or exempb:(V thtnnges~. v.hethtr fbr:1.e,whht or 
not and \\·hethex ilt:h<i:ng out nf or ht ccmm:eticn w·hh thfo L.ea:Je:,. by Mm:uN\ in tontrw.:.n.t fort, induding 
ntgiigenPe, Mrkt U@tdthy tw othttwist, nnd fa~t sutb d.Mnugin; aw expressly dischllnHML. ·•rhht ptnvidon 
does nnt ~irnh Ltt.S:N.l:t nhiigtnin-n H> 1ndemniif:j lA%tor thr thfrJ.,-pa.rty svhs, rfo.hn:t;. or tfornag0r under 
Sv:tion 16 ofthfa L:tt.fft 

{!) Pinanthll R,wpuntihillty ... i •..••• ,,, •• ,.;:<-.;:,,. •.• ,. •• W'iit t:nrnpty M<=ilh rdi uppikabht !wn= ttgarding Hrm.nrini 
rrsponsibiiity fox Carbon iJinxkk ,;h:mige,. imd Vli:!! post bonds or other finnncinJ gunmnh:et its n:quktd 
by· the go\=trnment endti0s, 

{rn) A.ttm:'ueyi~ f.'e:tt, n·Hny m.dt or w.::tkm b Hhtd nr atbitnlikm tommtxKBd by either PN(V sgnbtt 
the other Party w cnfaxce thls L,.eate nr uthtT\vbc vlith respetl h> the rnitf6Ct rnatkr of thb: the 
prevJ.iHng party shaH bo tvnh!cd to recover rt~-Ksnnabie costs and 1dtornty1' feet int:unvd in invesdgMinn 
nf rebH:d rtHdt@n and ht ptetmnMkm frw and pnwcttHifrn nf +uch thh., 1totkm, tw mhkrahnn ws Hxtd by 
the Hrbin:au:wnt ctmrt, wnc!: ifnny aprwa! ornther L:wni ofrcvk·vristaken fhnnthe decltkm nfthtnrbhrM:nr 
rw n.ny court,. rewvm.abh;: C(mts and uUnrneyS1 f0tt as fixed by the court .. 

(n} lttiprtsenhtlhms #Un \VatTHnlics. L.wrsur rcpn:sent:s and \tarmnts P Let.StW; dw tbUowing ms 
ur the EffottiVti DMv and covNmms dvn dwovghnut the 1·entL 0} L.wwct lws thit fVH tight, powwr and 
tmthnrity to· grnnt rights., ~nlont1As and Hccw:w us conhdned fn thb Let.be .. Such g;rHnt of the right lrtktt:.4t. 
nnd !h.:::t.<nM.~ docs. not vkd.#0 any !@w, twdhnrnce, ru!e nr other governrnentH.! restdrtiQn applkAh!e H> the 
Lessor nr the L.vlStXi PNNnimi'.X and it NH innonsisteAt whh and vA!! rn::4 result in a breath or default under 
any agritmttH by whith tb:t LWMXff fa; btwttd <W that affects Uw .LiNJ&td PnnnkMML (ll) N@ither the 

·\vhkh Lxsstw fa; x p@iy nr hy which Lst'.Sstw or the L.tase.d Ptvnbtw ii houmL {iii) .AJ! ;nnwmatiion 
provkbd by L:t.tWJt to t . ..esw:.t\ ns it ptdwlns to the LJtastd Prembes:-i phySiud ,:cndhinnt akmg whh 
Les.st.w''s rightti inttwtMs &nd tkk nfthe LAMMN:J Pnnnbws-., is %:cnndc in $dt nutkrfad n:.sptttb. (iv} tJ:tMA' 

has no w:tuaf or <i>nsu·neti"it w:nk:t or kntArk,<lgi: of thv:artlo-ns SwbswtH::<S Hh tWL nhuvt\ htdnw or nenr 
the Lewwd PrernLKW. (v) e:~w:h of th@ um:itrni.g:ntd rwprt.:tents: And tvM'fnnts thtn they hW"it~ fhe avihnrhy tn 
cx:ecuh:-: this Len+; nn behgJfnfthv. Pmiy for vvhkh they w-e signing, 

{q) Sc"·r.rnbilhy, ShovM nny ptnvfainn tbb fx-ase he he!dS In a firnd and unnpptmbbit dttision 
by a couttc.fcompen.:ntjurhdkdon, to bt tither invalki. voM nt unvtfbrcenhk.t,,, the rnntniHing prtwfal:nns 
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ofthfa Low-n than N.wni=dn in hJH force and tffbtt., unirnpa:irtd by the hnhiiing:, tfthe e&1ttntntt orntht:r 
dghts nnder thb Lett':Ml WT found tn be in tt¾:ct*S of the k1ngeM durwdun pennitt:t<d by wppiktdih: llw. the 
uwrn of suth t~wem<ntt nr other dghts ihaH instead expke on tht htkN data porndHtd by ti:ppHtubie fow. 

{p} l\ltmornnduin vf lstWH'\ This fAtWkt dmH rnt ht. re=cnn .. fod tn the reHl prnpt'tty nwotds:- i.mww;e 

:~i~~u: i:::::~ ~!' :::a;:;-;::,::::y~J:::~1::::~=;:~t~f~:::: :~ 
L#&ttw w=hhht lhiny {30} days ofre=turding. 

{q; Nvtkeih AJi ntAkxs rnqidted M) he given under thb [A/tlit shidl he ht irtitingi and t½Ail be 
deenitd to rmve betn gJven uptm {a) pen<inal deDvtr;\ {b} <mt(!) Business Dtty after being deposited 
ivith FedEx or Jnothtr tdkAdt:: ovtTnig:M: cnurkw M.\rvke:~ vdth ret@lpt twknoh=hxigtntn-ll n.::WfW.:tsh,:'.<t. nt 

beghthbg nf thl.s L1ms#: ot to such othtx @:hfress tW- dthtr Pwrty shtdi from drne tu tkne desigrrntr in 
wTldng to the other f\uty. 

(r} No \Vtdver. ·rhe fhihwe of either Party to insht in any one or tnW'tI inAnm:es upon ttrlct 
µerhJrn1rm<:t; nf J:ny of tho pt\rvb:lnni -nf this. Leoso nr to tnbt ndvn.ntngq of any qf its dghts hrntundcr 
tht!:t nm ht construed Ks n wAivert;:fa:ny su;;h prnvfaion or die tdlnqub:hnitmt ofwny si.wh dghn❖ but the 
f.MUtW s.hai* v:mtinut= n,nd ternw.in in fhlf fbtne and cffbct 

(t} Est:nppds, Either pwrt:r hem.to (the ''RC!:>fidng Pruty~'<:L= withnut charge; tH any tkne and from 
dme tn thnt:.; ·within w-n (10) Buslners f)wyw ofter n,>tdpt of M vtdUtn HNtuest by the nthtw pa.ny heri:tu 
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DISTRICT COURT 

NORTHEAST JUDICIAL DISTRICT 

Case No.: 05-2023-CV-00065 

NORTHWEST LANDOWNERS 
ASSOCIATION, ET. AL.'S REPLY IN 
SUPPORT OF NWLA MOTION FOR 

SUMMARY JUDGMENT AND IN 
OPPOSITION TO MOTIONS FILED BY 

MINNKOTA, BASIN ELECTRIC 
COOPERATIVE AND DAKOTA 

GASIFICATION COMPANY, SUMMIT, 
AND STATE OF NORTH DAKOTA 



[if l] Plaintiffs Northwest Landowners Association, Mike Dresser, Sandra Short, and the 

Swenson Living Trust, ("Landowners") submit their reply to the Responses to Motions for 

Summary Judgment filed by Minnkota (Index #214), Basin Electric Cooperative and Dakota 

Gasification (Index #206), Summit (Index #218), and State ofNorth Dakota (Index #216). 

ARGUMENT 

I. The doctrine of correlative rights cannot be applied piecemeal and is not appropriately 
applied to pore space because no more pore space is being produced. 

[if2] The State and other defendants continue to argue for application of the doctrine of 

correlative rights but only in one direction, which defies the very definition of correlative rights. 

Further, the State's and others' attempts to adopt aspects of oil and gas conservation laws 

piecemeal is dangerous and wrong, and most importantly, does not avoid a constitutional violation 

here. While some of this ground has been covered, it appears a brief background on the 

conservation laws on which the State and others rely is necessary. 

[if3] These principles developed over time to address practical problems with oil and gas 

development, so they must be understood against the backdrop of historic oil and gas development 

in the United States. 

By most standards, the development of the American oil and gas industry is a recent 
phenomenon. Although oil and gas was known to exist through natural seepage as 
early as the seventeenth century, the modern oil and gas industry only dates back 
to the landmark well drilled by Colonel E.L. Drake near Titusville, Pennsylvania, 
in June 1859. Following the Drake well, discoveries and production expanded 
throughout the Appalachian Mountain region and into areas of Texas, Oklahoma, 
and California. 

Even though this was a neophyte industry, state and local governments were quick 
to follow up discoveries in their states by enacting regulatory measures largely 
designed to conserve oil and gas resources and deal with the drilling of hundreds 
of wells within a comparatively short period of time. The next key date in the 
development of oil and gas in the United States was the drilling of the Lucas 
Spindletop discovery well in October 1900. The discovery was significant both for 
the size of the field and for the use of newly developed drilling equipment and 
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techniques designed to probe deeper into the earth's surface than had previously 
been possible. 

The golden age of oil started in the 1920s when new reservoirs were discovered 
throughout the United States and new uses were developed for crude oil and its 
refined products. Further state and federal governmental involvement in the oil and 
gas industry was triggered by the discovery of the massive East Texas field in 1930. 
The enormity of the reservoir combined with the depressed economic conditions of 
the 1930s to cause a severe drop in the price of oil. Another factor exacerbating the 
industry's problems was the highly fractionalized oil and gas ownership patterns in 
the East Texas field. 

Since the East Texas discovery, both the private and public sectors have been 
concerned with the dual issues of the conservation of oil and gas (more narrowly 
referred to as the prevention of waste) and the protection of correlative rights. The 
twin goals of achieving both conservation and the protection of correlative rights 
have been difficult to attain. In many instances achieving one goal has meant 
sacrificing the other. Individuals and corporations representing the interests of the 
producers and consumers of oil and gas have at different times focused their 
attention on competing objectives. As a result, many different approaches or 
avenues have been attempted as both the public and private sectors sought to 
achieve these sometime conflicting goals of conservation and protection of 
correlative rights. 

1 Williams and Meyers, The Law of Pooling and Unitization, 3rd Edition§ 1.01 ( emphasis added). 

[if4] "The law of conservation regulation can only be understood by looking at the common­

law doctrine of the rule of capture that was universally adopted by the states to define the 

ownership of oil and gas." 1 Williams and Meyers, The Law of Pooling and Unitization, 3rd 

Edition Ch. 2 (2019). 

Id. 

The rule of capture provides that the owner of a tract of land acquires title to the oil 
and gas that is produced from wells drilled on the tract even if it can be shown that 
the oil or gas migrated from adjoining lands. A corollary to the rule of capture is 
the offset well or self-help protection rule whereby each owner can protect the oil 
and gas from being captured by drilling wells to prevent the migration of the 
hydrocarbons to adjacent wells. The concept of correlative rights in the common 
source of supply is also analyzed as it came to allow one owner over a common 
source to protect its interest against another owner who negligently injured the 
common source. 
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The reason why pooling and unitization have been effective in conserving oil and 
gas and protecting correlative rights is directly related to how oil and gas are 
produced. There are three major sources for the natural energy needed to propel 
hydrocarbons from their natural state into the well bore. They are dissolved-gas 
drive, gas-cap drive, and water drive. Gas serves two functions in the production of 
oil. In the first place, when it is dissolved in the oil, it decreases the viscosity and 
surface tension of the oil, which thus permits the oil to flow more easily through 
rock. In addition, gas tends to expand, which forces the oil to the bore of the well 
because the bore is the point of lowest pressure. In both dissolved-gas-drive and 
gas-cap-drive fields, it is the pressure caused by the presence of the gas that 
produces the oil. As more gas is produced in the wellbore, less oil is recovered. 
Without conservation techniques, dissolved-gas-drive fields will only produce 
approximately 10 percent to 30 percent of the oil in place, while gas-drive fields 
are only slightly more naturally efficient, producing only 25 percent to 50 percent 
of the oil in place. 

Water-drive fields are the most naturally efficient of the three. Since water is more 
viscous than gas, the capillary drive of the reservoir washes the oil from the sands. 
Thus, if properly drilled, water-drive fields may produce 7 5 percent of the oil in 
place without having to resort to artificial means to provide the needed reservoir 
energy. 

Id. at§ 1.02. "The concept of correlative rights in the common source of supply is also analyzed as 

it came to allow one owner over a common source to protect its interest against another owner who 

negligently injured the common source." 1 The Law of Pooling and Unitization, 3rd Edition ch. 2. 

[if 5] The rule of capture essentially treated natural resources such as oil the same as the law 

treated wild animals; if a wild animal left your neighbor's property and entered your own property, 

you had a right to capture that animal. Similarly, if your oil well happened to pump oil that flowed 

beneath your property from your neighbor's property, you had a right to capture that oil. If your 

neighbor wanted to protect himself from having his oil drained by your well, his remedy was to 

drill his own well, and generally he would drill just off the property line so as to capture as much 

of that common source as possible. Of course, this incentivized the first landowner to drill an 

additional offset well in order to capture more of the oil, which in turn incentivized the neighbor 

to do the same again, and so the development went before regulation. The resulting chaotic 
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development is best described by old pictures of oil derricks practically stacked on top of each 

other. 

(Picture taken from Wikimedia Commons, 

https://commons.wikimedia.org/wiki/File:Spindletop_Oil_Field_l.jpg). 

available at 

[if6] This also led to premature dissipation of the natural reservoir energy. 1 Williams and 

Meyers, The Law of Pooling and Unitization, 3rd Edition Ch. 2 (2019). Generally speaking, the 

rule of capture led to significant economic waste, inefficient development, and due to reservoir 

mechanics, even waste of the oil itself It was in response to this that oil and gas conservation laws 

were passed to facilitate creation of spacing units, pooling, and unitization, but most important, to 

facilitate recovery of more oil from the reservoirs, and in keeping with correlative rights, ensure 

that each owner of the common resource received their equitable share of the resource (not an 

arbitrary royalty in a lease imposed as a form of indentured servitude on the landowner, as the 

NDIC is doing now). 

[if7] Defendants also rely on arguments and caselaw related to the police power of the state, and 

the public policy justifications for pooling and unitization to support their arguments in support of 

the validity of the amalgamation laws. The legal and policy arguments supporting the use of the 

police power for the "dual purpose" of preventing waste and protecting correlative rights in the 
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context of pooling and unitization are strong; but they do not apply to the purpose and effect of the 

amalgamation laws that take pore space. The frameworks for forced pooling and forced unitization 

also provide significant due process protections for the rights of property owners; something that 

is again entirely lacking in the amalgamation laws. 

[if8] The editors of Williams and Meyers explain correlative rights as follows: 

As an often-stated goal of state conservation statutes, the protection of correlative 
rights has played an important role in conservation agency practice and judicial 
review of agency action. For example, the Kansas Supreme Court described how 
the protection of correlative rights legislative objective affects agency action as 
follows: 

Along with the prevention of waste, the KCC [Kansas Corporation Commission] is 
directed to prevent the unfair or inequitable taking of natural gas from a common 
source of supply. This concept of equitable recovery of a common pool is known 
as correlative rights. Correlative rights means that each owner or producer in a 
common source of supply is privileged to produce that source only in a manner or 
amount that will not (a) injure the reservoir to the detriment of others, (b) taken an 
undue proportion of the obtainable oil or gas, or (c) cause undue drainage between 
developed leases. 

l Williams and Meyers, The Law of Pooling and Unitization, 3rd Edition§ 2.02 (2019). 

[if9] "The rule of capture ownership regime creates two major problems: overdrilling, and 

premature dissipation of natural reservoir energy. Conservation regulation arose as a response to 

these two problems. Eventually the concept of correlative rights, giving each owner over a 

common source of supply a fair opportunity to produce, without waste, its just and equitable share 

of the reservoir was developed." 1 The Law of Pooling and Unitization, 3rd Edition, ch. 2 

( emphasis added). 

[ifl0] An opinion from the Supreme Court of the United States, Ohio Oil Co. v. State of Indiana, 

explains the nature of correlative rights as they relate to state regulation and exercise of the police 

power. 1 77 U.S. 190 (1900). While the opinion and issues in that case related to venting of natural 

gas while producing oil from a common source, the discussion nonetheless illustrates well the 
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competing interests that justify use of the police power through conservation statutes that allow 

force-pooling and force-unitization. It is also significant for its commentary on what the police 

power does not allow. While defendants also cite to this case, they miss the important points: 

[A]s to gas and oil the surface proprietors within the gas field all have the right to 
reduce to possession the gas and oil beneath. They could not be absolutely deprived 
of this right which belongs to them without a taking of private property. But there 
is a coequal right in them all to take from a common source of supply the two 
substances which in the nature of things are united, though separate. It follows from 
the essence of their right and from the situation of the things as to which it can be 
exerted, that the use by one of his power to seek to convert a part of the common 
fund to actual possession may result in an undue proportion being attributed to one 
of the possessors of the right to the detriment of the others, or by waste by one or 
more to the annihilation of the rights of the remainder. Hence it is that the legislative 
power, from the peculiar nature of the right and the objects upon which it is to be 
exerted, can be manifested for the purpose of protecting all the collective owners, 
by securing a just distribution, to arise from the enjoyment, by them, of their 
privilege to reduce to possession, and to reach the like end by preventing waste. 
This necessarily implied legislative authority is borne out by the analogy suggested 
by thingsferoe naturoe, which it is unquestioned the legislature has the authority 
to forbid all from taking, in order to protect them from undue destruction, so that 
the right of the common owners, the public, to reduce to possession, may be 
ultimately efficaciously enjoyed. Viewed, then, as a statute to protect or to prevent 
the waste of the common property of the surface owners, the law of the state of 
Indiana which is here attacked because it is asserted that it devested private property 
without due compensation, in substance, is a statute protecting private property and 
preventing it from being taken by one of the common owners without regard to the 
enjoyment of the others. 

Ohio Oil Co. v. State of Indiana, 177 U.S. 190, 209-10 (1900) ( emphasis added). 

[ifl l] This commentary makes clear that the police power is used in the context of force-pooling 

and force-unitization to ensure an equitable allocation of this common resource and protect it from 

waste or wanton destruction ( as in the Indiana case where the operator was simply venting gas it 

had no desire to capture and thereby depressurizing the reservoir and wasting a resource that had 

value to other owners of that same resource - a very different situation than seen here with CO2 

sequestration and amalgamation of pore space, but such detail is lost in the defendants' arguments). 
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[ifl2] These equitable purposes are reflected in North Dakota's law regarding force-pooling 

interests, "[e]ach such pooling order must be made after notice and hearing, and must be upon 

terms and conditions that are just and reasonable, and that afford to the owner of each tract or 

interest in the spacing unit the opportunity to recover or receive, without unnecessary expense, 

that owner's iust and equitable share." N.D.C.C. § 38-08-08 (emphasis added). It is the 

ownership interest in the spacing unit which determines that equitable share, and it is not 

diminished to a negligible royalty in a lease imposed as an indentured servitude on the landowner 

by the NDIC as with the amalgamation laws. 

[ifl3] The Supreme Court of North Dakota has recognized that preventing waste and protecting 

correlative rights is often a balancing act, but the failure to protect a landowner's correlative rights 

by ensuring the full just and equitable share will result in a taking. 

[W]aste prevention measures restrict the right to produce and share in production 
from one's property under the rule of capture; unless the state affords some 
compensation or protection to the rights restricted, the state will be taking property 
without due process of law. If the state does not protect correlative rights, then it 
must allow the drilling and production practices that will result in waste. 

Hanson v. Industrial Comm'n ofN Dakota, 466 N.W.2d 587,594 (N.D. 1991) (citing 1 B. Kramer 

& P. Martin, The Law of Pooling and Unitization § 5.01[1] (3rd ed. 1990) (emphasis added)). 

[if l 4] It is only through striking a balance that protects correlative rights that the police power 

can justify adjusting the rights of co-owners in a common source of supply. The protection for the 

rights restricted is set out in statute and requires a just and equitable share. N.D.C.C. § 38-08-08. 

Indeed, the North Dakota Supreme Court has gone a step further and ruled that the mineral interest 

itself includes the inherent right to a cost-free interest and therefore that also is required when force 

pooling occurs or it will be an unconstitutional taking. 
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[ifl 5] In Slawson, the Court noted that part of the mineral estate includes the landowner's royalty. 

339 N.W.2d 772, 777. In order to protect the correlative rights of the mineral owner, the 

Commission ordered that a portion of the force-pooled owner's interest be paid as a cost-free 

royalty to reflect that the mineral interest inherently includes a royalty. Id. The Court approved, 

and indeed, noted that "[f]or conditions of a pooling order to be 'just and reasonable,' the order 

must afford an unleased mineral owner all that he is entitled to because of his ownership of the 

minerals. One of the things to which an owner of minerals is entitled is a cost-free portion of 

production. Any share less than that to which a mineral owner is entitled because of his ownership 

of minerals is not 'just and equitable."' Id. Indeed, the Court explained: 

If the statutes were construed to require that all of the production attributable to the 
interests of an owner of unleased minerals be subject to appropriation by the 
operator until the operator has recovered all of his costs, the owner of unleased 
minerals would be deprived of the equal protection of the laws in that he would not 
be guaranteed of receiving anything for production attributable to his interest while 
a royalty owner under a lease would be guaranteed to receive payment for 
production attributable to his interest. 

Id. at 778. 

[if I 6] While Defendants make repeated reference to the fact that the police power has in the past 

justified adjustment of private property rights and trespass claims, they fail to acknowledge the 

limited context in which this occurred, and the special emphasis that the law has always placed on 

protecting the landowner's correlative rights. The manner in which defendants propose to apply 

over a century of oil and gas law to pore space takings is ill-considered and standardless 

( apparently because injecting CO2 into pore space in deep reservoirs and producing oil from deep 

reservoirs is "similar" in some ways). 1 More importantly, the fundamental bases that justify the 

1 Minnkota' s discussion of the Fisher and Mosser cases is confused. The undersigned handled both the prior 
NWLA case and the Fisher case. Judge Miller's orders in Fisher speak for themselves, but numerous of 
Minnkota' s arguments on this line of cases are simply wrong. For example, Chapter 3 8-11.1 does indeed 
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use of conservation laws for oil and gas development, and specifically the use of force pooling and 

unitization, simply do not exist for CO2 sequestration and therefore the entire argument made by 

defendants about correlative rights is inapposite and unavailing and does not save the 

amalgamation statutes from this constitutional challenge. 

II. A facial challenge is the appropriate mechanism for addressing the challenged statutes. 

[ifl 7] In NWLA I the North Dakota Supreme Court rejected the defendants' construction of the 

"no set of circumstances" test from Salerno and Larimore. Nw. Landowners Ass'n v. State, 2022 

ND 150, ,r 13, 978 N.W.2d 679 (citing appellant argument and Larimore Pub. Sch. Dist. No. 44 v. 

Aamodt, 2018 ND 71, if 38, 908 N.W.2d 442 and United States v. Salerno, 481 U.S. 739, 745, 107 

S. Ct. 2095 (1987)). Although the construction of the "no set of circumstances" test argued 

previously by defendants inNWLA /has fallen into disfavor, the purpose and utility of the test was 

recently described by the 11th Circuit in an opinion on a 1st Amendment case: 

Next, the City's claim that the Club needs to show that the law is invalid in all 
circumstances misstates the law governing facial challenges. It is true that when a 
plaintiff raises a facial challenge to a statute, she generally "must establish that no 
set of circumstances exists under which the [law] would be valid. 11 United States v. 

refer to just compensation: "Owners of the surface estate and other persons should be justly compensated 
for injury to their persons or property and interference with the use of their property occasioned by oil and 
gas development." N.D.C.C. § 38-11.1-01(3). This is actually totally irrelevant, however, because Chapter 
38-11.1 does not authorize the uses for which it requires compensation and does not effectuate any taking, 
and the compensation required is divorced from the granting of the rights for the use itself. Those cases 
address issues with the split estate when the rights for those uses have been previously granted by lease or 
granted by the courts through the implied easement. On the other hand, it is literally illegal to even sever 
pore space. N.D.C.C. § 47-31-05. The compensation for those rights in that context pursuant to special 
statute is not analogous to just compensation for the taking that is amalgamation. None of Minnkota's 
discussion of Mosser and Fisher is relevant, helpful, or instructive and covers ground thoroughly briefed 
in NWLA I and irrelevant here. What is relevant, however, is the Eight Circuit's recent discussion of the 
physical impact of injections, when it said last week that "Under North Dakota law, the Fishers are entitled 
to compensation for lost use of their pore space. Continental has pumped 448,805 barrels of saltwater into 
the Fishers' pore space. That water took up space, at least for some time. Even if the water eventually 
migrated into other areas of the Lodgepole, the jury still could have found that the Fishers had lost use of 
their pore space temporarily." Cont'l Res., Inc. v. Fisher, No. 23-1147, 2024 U.S. App. LEXIS 12525, at 
* 11 (8th Cir. May 24, 2024 ). In other words, even the Eighth Circuit agrees that in;ecting substances into 
pore space results in the landowner losing access to their pore space - and it is therefore a physical invasion 
of the pore space. 



Salerno, 481 U.S. 739, 745, 107 S. Ct. 2095, 95 L. Ed. 2d 697 (1987) (emphasis 
added). 11 [T]his rule, known as 'the Salerno rule,' has been subject to a heated debate 
in the Supreme Court, where it has not been consistently followed." United States 
v. Frandsen, 212 F .3d 123 l, 1235 n.3 (11th Cir. 2000) ( collecting cases from the 
Supreme Court). The City seems to interpret Salerno to require that the Club prove 
that there is no hypothetical situation in which the Ordinance could be validly 
applied. Because the Club's performers are purp01iedly employees, and not 
independent contractors, under the 1RCA, the City reasons that the Club's federal 
preemption claim fails. 

We are not persuaded. Even applying Salerno's no-set-of-circumstances test here, 
the question that Salerno requires us to answer [**49] is whether the statute fails 
the relevant constitutional test (in this case, the standard for federal conflict 
preemption discussed above). As the Tenth Circuit explained in Doe v. City of 
Albuquerque, l1t?hen it rejected a similar construction of the Salerno standard, 
''Salerno is correctly understood not as a separate test applicable to facial 
challenges, but a description of the outcome of a facial challenge in which a 
statute fails to satisfy the appropriate constitutional framework." 667 F.3d 
1111, 1123 (10th Cir. 2012)~ see also United States v. Supreme Court, 839 F.3d 
888, 917 (10th Cir. 2016) (applying the same Doe construction of the Salemo 
standard to a facial federal preemption challenge). 

Club Madonna Inc. v. City of Miami Beach, 42 F.4th 1231, 1256 (11th Cir. 2022) (emphasis 

added). 

[i118] Understood in this context, the standard illustrates why the amalgamation statutes must fall 

under a facial challenge rather than an as-applied challenge. Defendants make numerous 

arguments to the effect that, because the amalgamation statutes do not effectuate a taking upon 

enactment, they are not susceptible to a facial challenge and must be challenged through an order 

from the NDIC actually amalgamating private property. This is incorrect. 

[ifl9] Any order from the NDIC that applies the language of N.D.C.C. § 38-22-10 will be 

unconstitutional because it must be. That section states: "If a storage operator does not obtain the 

consent of all persons who own the storage reservoir's pore space, the commission may require 

that the pore space owned by nonconsenting owners be included in a storage facility and subject 

to geologic storage." N.D.C.C. § 38-22-10; see also N.D.C.C. § 38-25-08. The only thing the 
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NDIC can do to apply this language is order that all "nonconsenting owners be included in a 

storage facility and subject to geologic storage." And the moment it does, it has violated the North 

Dakota and United States Constitutions in several ways. 

[if20] It has taken that nonconsenting landowner's pore space and given the use of it to a third 

party for their carbon dioxide sequestration business. N.D.C.C. § 38-22-10; see also N.D.C.C. § 

38-25-08 (natural gas storage). That landowner no longer has the right or ability to choose whether 

this company is the right company, or this project is the right project, or this time is the right time 

- those decisions are all swept away along with the landowners' right to exclude when any order 

under the amalgamation laws is issued. "In Sorum, [ the Court] held that if legislation requires an 

unconstitutional act ( a prohibited gift in that case), the statute does not avoid a facial challenge 

'merely because the statute includes constitutional applications along with potentially 

unconstitutional applications."' Nw. Landowners Ass'n v. State, 2022 ND 150, ,r 14, 978 N.W.2d 

679. Here, the only thing the NDIC can do to put N.D.C.C. §§ 38-22-10 & 38-25-08 into effect is 

require the unconstitutional act of taking the right to exclude away from private property owners 

without payment of just compensation, without just compensation being made before the taking 

as required by Art. I, § 16 of the ND Constitution, without determination of the just compensation 

by a jury, as required by Art. I, § 16, and without the other due process afforded by the ND 

Constitution and a judicial proceeding under Chapter 32-15 of the Century Code. 

[if2 l] The procedural and due process violations here are also uniquely inherent in the text of 

Art. I, § 16 because that constitutional provision several specific procedural and substantive 

requirements for due process that must be afforded to any owner before a taking occurs (just 

compensation determined and paid before a taking, no increase to tax base as public benefit, etc.). 

Chapter 32-15 is the chapter of the Century Code that sets out the additional requirements for the 
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use of eminent domain, and this chapter again sets the baseline for due process - and therefore any 

taking that fails to follow the requirements of Art. I, § 16 and Chapter 32-15 ( except the quick-take 

actions specifically excluded by the Constitution and Century Code) is per se violative of due 

process. 2 These violations all exist at all times that N.D.C.C. § 38-22-10 or N.D.C.C. § 38-25-08 

are effectuated. They are susceptible to attack by facial challenge and should be struck down. 

III. By definition there are no administrative remedies to exhaust in a facial challenge. 

[if22] To recap, NWLA argues that§ 38-22-10 and§ 38-25-08 are unconstitutional because they 

allow operators to physically invade the pore space owned by nonconsenting landowners; that 

equitable compensation under § 38-22-08(14) does not comport with the prescription in the 

constitution requiring just compensation and just compensation must be determined by a jury 

before a taking to comport with due process; that § 38-22-03(7) is an unconstitutional delegation 

of legislative power; and that § 32-15-06 and § 24-05-09 constitute an unconstitutional taking 

because they allow entry and limit compensation to something less than just compensation in 

violation of Art. I, § 16. 

[if23] Administrative agencies have adjudicatory and rulemaking functions. For a court to have 

jurisdiction over issues within the province of an agency, one must either exhaust administrative 

remedies or the challenge must be exempt from this requirement. "Whether the exhaustion of 

remedies requirement applies in each case depends on a mixed bundle of considerations, including, 

2 Cf. City ofW Fargo v. McAllister, 2022 ND 94, ,r 8, 974 N.W.2d 393, 397. The ND Court there explained 
that "Section 40-22-05, N.D.C.C., provides an exception to eminent domain proceedings under N.D.C.C. 
ch. 32-15, i.e., a quick-take procedure, when the interest sought for an improvement authorized under 
N.D.C.C. ch. 40-22 is a 'right of way .... "'. Id. (emphasis added). The Court also explained in that case that 
despite the authorization for the use of quick take in Art. I, § 16, it has recognized that the provision is not 
self-effectuating and requires a statutory authorization in each instance. Id. Given these holdings, it is 
elementary that takings in North Dakota require a separate statutory special proceeding that complies with 
the North Dakota Constitution, or must comply with Chapter 32-15. 
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but not limited to, expertise of administrative bodies, statutory interpretation, pure questions of 

law, constitutional issues, discretionary authority of the courts, primary, concurrent, or exclusive 

jurisdiction, inadequacies of administrative bodies, etc." Garaas as Co-Trustees of Barbara Susan 

Garaas Family Trust v. Petro-Hunt, L.L.C., 2024 ND 34, ,r 11 (quoting Vogel v. Marathon Oil 

Co., 2016 ND 104, ,r 6, 879 N.W.2d 471) (emphasis added). 

[if24] Though the exhaustion requirement sometimes applies to matters within the jurisdiction of 

the Industrial Commission, Garaas, ,r 13, the requirement "has several well-recognized 

exceptions, including when a legal question simply involves statutory interpretation and does not 

need the exercise of an agency's expertise in making factual decisions." Garaas, ,r 12. This 

exception applies here because NWLA is making facial constitutional challenges to the statutes at 

issue. Just as the courts have a "primary role in statutory construction," Medcenter One, Inc. v. 

North Dakota State Bd. Of Pharmacy, 1997 ND 54, ,r 6 ( quoting the district court) ( cleaned up), 

the courts also have the primary role in determining the constitutionality of a statute. Marbury v. 

Madison, 5 U.S. 137, 177 ("It is emphatically the province and duty of the judicial department to 

say what the law is."). 

[if25] That the district court rather than the agency is the proper arbiter of the constitutionality of 

the statutes at issue is made clear by the fact that none of the virtues of the exhaustion of remedies 

doctrine apply here. For example, the agency's technical substantive expertise in oil and gas 

production will not be an asset in construing the Takings Clause, the non-delegation doctrine, the 

due process clause, or any of the other issues in this case because they are all based in constitutional 

law-issues that the courts are uniquely equipped to decide. Relatedly, since no factual 

determinations are necessary here because this facial challenge is based on the pertinent laws and 

constitutional provisions on their face, an administrative record would be of no value to the Court 
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in deciding whether the statutes are constitutional on their face. The Court will be looking to the 

statutes, the constitution, and case law in rendering its decision. 

[if26] Cases in which the Court found that it did not have jurisdiction because of a failure to 

exhaust administrative remedies are easily distinguished. In Garaas, the Court held that the 

doctrine applied, but there, the primary issue was the proper royalty interest owed to the plaintiffs 

based on how to allocate royalties between overlapping spacing units created by the Commission's 

orders-and whether the appropriate allocation there was .00007757 or .0005819. Here, unlike in 

Garaas, no such factual determinations or calculations are at issue, of consequence, or helpful to 

the analysis of the claims at issue. 

[if27] As in Medcenter, "[s]ince this case is nothing more than" a determination of the 

constitutionality of certain statutes, "the exhaustion of administrative remedies doctrine has no 

application .... " Medcenter One, Inc., 1997 ND 54, ,r 6. 

CONCLUSION 

[if28] The State and others attempt to apply a piecemeal version of the doctrine of correlative 

rights, and with the clear goal of justifying the State's attempt to take pore space rights and give 

them to third parties. It is a wrong-headed sea change in the law that is unnecessary. Just over the 

border in Montana and elsewhere, CCUS and gas storage are conducted already within the confines 

of the constitutions. There are paths forward using eminent domain that for constitutional takings 

of private property and afford the due process explicitly requires by Article I, Section 16 of the 

North Dakota Constitution. The other challenged laws are also unconstitutional as argued, but 

there too, with the precondemnation survey laws, even the United States government has no issue 

finding ways to conduct such surveys using the power of eminent domain within the confines of 

the Constitution. That is all the landowners ask when they ask this Court to strike down the laws 

challenged here. 
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Dated: May 28, 2024. 
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NORTH DAKOTA INDUSTRIAL COMMISSION 

OIL AND GAS DIVISION 

 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 

 

 

  



3 

 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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[¶1] I hereby certify that true and correct copies of the following documents: 
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• Written Comments of Intervenors The Swenson Living Trust, Michael Bauman, 

Glenn and Lisa Gerving, Michael and Bonnie Haupt, John M. Jochim, Kevin and 

Kimberly Kraft, Charmayne Liebelt, Kirk and Linda Maize and Allen Maize, Paul 

and Christy Metz, JoLene Rust, and Gary and Cassie Smith; 

• Attachment A – Declarations of Landowners with attachments; 

• Attachment B – NWLA Briefing in Northwest Landowners Association, et al. v. State 

of North Dakota, et al., Case No. 05-2023-CV-00065; and 

• Declaration of Service. 

were, on the 10th day of June, 2024 sent via electronic mail to the following: 

 
North Dakota Industrial Commission 
slforsberg@nd.gov 
 
 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 

and correct. 

Signed on this 10th day of June, 2024 at Bismarck, North Dakota. 

       __________________________________ 
       Desirae Zaste 
        



From: MEDA SCHULTZ
To: Forsberg, Sara L.
Cc: MEDA SCHULTZ
Subject: Summit Carbon Solutions Storage #1, LLC, Case #30869-30872 – (Against)
Date: Monday, June 10, 2024 1:15:22 PM
Attachments: Opposed - Summit Carbon Solutions #1.pdf

Opposed - Summit Carbon Solutions #2.pdf

You don't often get email from medajo@comcast.net. Learn why this is important

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Good morning,
Please find attached two files describing my opposition to Summit Carbon Solutions
Storage #1, LLC's and SCSS #2, LLC's proposal to sequester carbon within North
Dakota's land. 
I appreciate your team's attention to this matter. Please include my opposition to the
count on this matter.
Respectfully,
Meda Schultz

mailto:medajo@comcast.net
mailto:slforsberg@nd.gov
mailto:medajo@comcast.net
https://aka.ms/LearnAboutSenderIdentification



 
June 10, 2024  
 
North Dakota Industrial Commission  
Dept. of Mineral Resources  
Oil and Gas Division  
1016 East Calgary Avenue  
Bismarck, ND 58505  
 
Ref: Summit Carbon Solutions Storage #1, LLC, Case #30869-30872 – (Against)  
 
Via email: slforsberg@nd.gov  


M. Chairman and Members of the Committee: 


I write today in opposition to the approval of the application for permit before you from Summit Carbon 
Solutions Storage #1, LLC (Summit). 


My name is Meda J. Schultz, and I am a mineral owner in the property detailed in Summit’s application 
for permit. Approval of this project will have a direct negative impact on the value of my property, 
making future exploration and development of those mineral interests more difficult, costly, and very 
possibly unfeasible. Furthermore, by allowing this project to proceed as described, the affected surface- 
and mineral-owners involved may incur additional risk associated with any related consequences of 
carbon sequestration, and/or dispersions or other incidents, either planned or unplanned. 


If allowed to proceed as proposed, Summit would be allowed to declare without challenge that minerals 
do not exist in the pore space and/or are of such little value as to not warrant compensation. This 
provides an opportunity, and in fact encourages, Summit to do just that, thereby taking property without 
just compensation to the surface- and mineral-owner.  


This proposal establishes a condition in direct opposition to North Dakota 47-31-08, which states, “In the 
relationship between a severed mineral owner and a pore space estate, this chapter does not 
change or alter the common law as of April 9, 2009, as it relates to the rights belonging to, or the 
dominance of, the mineral estate.” 


As of this writing I know of no agreement in existence, past or present, allowing for extraction of the 
minerals detailed in my deed without my prior agreement and without equitable compensation. 
Therefore, I retain those minerals and the pore space in which they are contained. North Dakota law 
requiring compensation to the surface owner for the voided pore space below it does not preclude 
compensation to the mineral owner for the assets represented by that ownership. 


To move forward, Summit Carbon Solutions must first be required to negotiate with me, a mineral-
owner, a fair price for the severance and/or use of my property and any consequential impacts to my 
interest. Granting a permit without required, negotiated, compensation allows Summit Carbon solutions 
to TAKE my and others' property without just compensation, an outcome that is not in the North Dakota 
public's best interest.  


I say NO. I call on you to DENY this permit. 


 


Meda Schultz | 21804 SE 248th St. | Maple Valley, WA 98038 | 425-584-7384 | medajo@comcast.net 








 
June 10, 2024  
 
North Dakota Industrial Commission  
Dept. of Mineral Resources  
Oil and Gas Division  
1016 East Calgary Avenue  
Bismarck, ND 58505  
 
Ref: Summit Carbon Solutions Storage #2, LLC, Case #30873-30876 – (Against)  
 
Via email: slforsberg@nd.gov  


M. Chairman and Members of the Committee: 


I write today in opposition to the approval of the application for permit before you from Summit Carbon 
Solutions Storage #2, LLC (Summit). 


My name is Meda J. Schultz, and I am a mineral owner in the property detailed in Summit’s application 
for permit. Approval of this project will have a direct negative impact on the value of my property, 
making future exploration and development of those mineral interests more difficult, costly, and very 
possibly unfeasible. Furthermore, by allowing this project to proceed as described, the affected surface- 
and mineral-owners involved may incur additional risk associated with any related consequences of 
carbon sequestration, and/or dispersions or other incidents, either planned or unplanned. 


If allowed to proceed as proposed, Summit would be allowed to declare without challenge that minerals 
do not exist in the pore space and/or are of such little value as to not warrant compensation. This 
provides an opportunity, and in fact encourages, Summit to do just that, thereby taking property without 
just compensation to the surface- and mineral-owner.  


This proposal establishes a condition in direct opposition to North Dakota 47-31-08, which states, “In the 
relationship between a severed mineral owner and a pore space estate, this chapter does not 
change or alter the common law as of April 9, 2009, as it relates to the rights belonging to, or the 
dominance of, the mineral estate.” 


As of this writing I know of no agreement in existence, past or present, allowing for extraction of the 
minerals detailed in my deed without my prior agreement and without equitable compensation. 
Therefore, I retain those minerals and the pore space in which they are contained. North Dakota law 
requiring compensation to the surface owner for the voided pore space below it does not preclude 
compensation to the mineral owner for the assets represented by that ownership. 


To move forward, Summit Carbon Solutions must first be required to negotiate with me, a mineral-
owner, a fair price for the severance and/or use of my property and any consequential impacts to my 
interest. Granting a permit without required, negotiated, compensation allows Summit Carbon solutions 
to TAKE my and others' property without just compensation, an outcome that is not in the North Dakota 
public's best interest.  


I say NO. I call on you to DENY this permit. 


 


Meda Schultz | 21804 SE 248th St. | Maple Valley, WA 98038 | 425-584-7384 | medajo@comcast.net 







 
June 10, 2024  
 
North Dakota Industrial Commission  
Dept. of Mineral Resources  
Oil and Gas Division  
1016 East Calgary Avenue  
Bismarck, ND 58505  
 
Ref: Summit Carbon Solutions Storage #2, LLC, Case #30873-30876 – (Against)  
 
Via email: slforsberg@nd.gov  

M. Chairman and Members of the Committee: 

I write today in opposition to the approval of the application for permit before you from Summit Carbon 
Solutions Storage #2, LLC (Summit). 

My name is Meda J. Schultz, and I am a mineral owner in the property detailed in Summit’s application 
for permit. Approval of this project will have a direct negative impact on the value of my property, 
making future exploration and development of those mineral interests more difficult, costly, and very 
possibly unfeasible. Furthermore, by allowing this project to proceed as described, the affected surface- 
and mineral-owners involved may incur additional risk associated with any related consequences of 
carbon sequestration, and/or dispersions or other incidents, either planned or unplanned. 

If allowed to proceed as proposed, Summit would be allowed to declare without challenge that minerals 
do not exist in the pore space and/or are of such little value as to not warrant compensation. This 
provides an opportunity, and in fact encourages, Summit to do just that, thereby taking property without 
just compensation to the surface- and mineral-owner.  

This proposal establishes a condition in direct opposition to North Dakota 47-31-08, which states, “In the 
relationship between a severed mineral owner and a pore space estate, this chapter does not 
change or alter the common law as of April 9, 2009, as it relates to the rights belonging to, or the 
dominance of, the mineral estate.” 

As of this writing I know of no agreement in existence, past or present, allowing for extraction of the 
minerals detailed in my deed without my prior agreement and without equitable compensation. 
Therefore, I retain those minerals and the pore space in which they are contained. North Dakota law 
requiring compensation to the surface owner for the voided pore space below it does not preclude 
compensation to the mineral owner for the assets represented by that ownership. 

To move forward, Summit Carbon Solutions must first be required to negotiate with me, a mineral-
owner, a fair price for the severance and/or use of my property and any consequential impacts to my 
interest. Granting a permit without required, negotiated, compensation allows Summit Carbon solutions 
to TAKE my and others' property without just compensation, an outcome that is not in the North Dakota 
public's best interest.  

I say NO. I call on you to DENY this permit. 

 

Meda Schultz | 21804 SE 248th St. | Maple Valley, WA 98038 | 425-584-7384 | medajo@comcast.net 



From: eric@pipersdream.com
To: Forsberg, Sara L.
Subject: Summit Carbon Solutions Storage permitting meeting June 11 & 12, 2024
Date: Monday, June 10, 2024 10:32:17 AM
Attachments: 240609_Summit_Carbon_Solution_Storage_N1_LLC_Ltr_of_Opposition.pdf

240609_Summit_Carbon_Solution_Storage_N2_LLC_Ltr_of_Opposition.pdf

You don't often get email from eric@pipersdream.com. Learn why this is important

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

To Chairman and Members of the Industrial Committee,
 
Please submit my two letter in opposition to the Summit Carbon Solutions Storage permitting of their CO2 permits.

 
Thank you
 
Eric
 
Eric Schultz
Project Manager/Engineer
Piper’s Engineering, Inc.
P.O. Box 130
311 South B Street
Glen Ullin, ND 58631
(701)348-3441 Office
(701)426-4162 Cell
 
Confidentiality Notice: This e-mail message is for the sole use of intended recipient(s) and may
contain confidential and privileged information. Any unauthorized review, use, disclosure,
distribution, or copying is prohibited. If you are not the intended recipient, please reply to the
sender of this e-mail and destroy/delete all copies of this e-mail message.
 
 

mailto:eric@pipersdream.com
mailto:slforsberg@nd.gov
https://aka.ms/LearnAboutSenderIdentification



 Eric R. Schultz | P. O. Box 13, Almont, ND 58520 | (701) 426 - 4162 


June 9, 2024 
 
 
North Dakota Industrial Commission  
Dept. of Mineral Resources 
Oil and Gas Division 
1016 East Calgary Avenue  
Bismarck, ND 58505  


Via email: slforsberg@nd.gov (emailed on June 10, 2024) 


Re: Summit Carbon Solutions Storage #1, LLC – (Against)  


       Case Nos. 30869-30872 


Chairman and Members of the Committee:  


I write today in opposition to the approval of the application for permit before you from Summit Carbon Solutions 


Storage #1, LLC.  


My name is Eric R. Schultz, and I am a mineral owner of the property detailed in Summit Carbon Solutions 


(Summit) application for permit. Approval of this project will have a direct negative impact on the value of my 


property. Making future exploration and development of those mineral interests more difficult, costly, and very 


likely unfeasible.  


Further, the information available from Summit Carbon is quite opaque and nonspecific. I have concerns about the 


safety of this proposal. I am unable to find dispersion models in the event of a leak, etc. There is limited information 


regarding liability and damages if this situation were to arise. Also, I believe it to be prudent to establish a long-term 


account and/or insurance coverage, from a reputable company like Lloyds of London, which would be maintained 


for the distant future if there is an incident to protect the owners from liability and damage claims futuristically.  


If allowed to proceed as proposed, Summit would be permitted to declare without challenge that minerals do not 


exist in the pore space and/or are of such little value as to not warrant compensation. This provides an opportunity, 


and in fact, encourages Summit to do just that, thereby taking property without just compensation to the surface and 


mineral owner.  


This proposal establishes a condition in direct opposition to North Dakota 47-31-08, which states, “In the 


relationship between a severed mineral owner and a pore space estate, this chapter does not change or alter the 


common law as of April 9, 2009, as it relates to the rights belonging to, or the dominance of, the mineral estate.”  


As of this writing I know of no agreement in existence, past or present, allowing for extraction of the minerals 


detailed in my deed without my prior agreement and without equitable compensation. Therefore, I retain those 


minerals and the pore space in which they are contained. North Dakota law requiring compensation to the surface 


owner for the voided pore space below it does not preclude compensation to the mineral owner for the assets 


represented by that ownership.  


To move forward, Summit Carbon Solutions must first be required to negotiate with me, a mineral owner, a fair 


price for the severance and/or use of my property and any consequential impacts to my interest. Granting a permit 


without the required, negotiated, compensation allows Summit Carbon solutions to TAKE my and others' property 


without just compensation, an outcome that is not in the North Dakota public's best interest.  


I say NO. 


I call on you to DENY this permit.  


Respectfully, 


Eric R. Schultz 


 








 Eric R. Schultz | P. O. Box 13, Almont, ND 58520 | (701) 426 - 4162 


June 9, 2024 
 
 
North Dakota Industrial Commission  
Dept. of Mineral Resources 
Oil and Gas Division 
1016 East Calgary Avenue  
Bismarck, ND 58505  


Via email: slforsberg@nd.gov (emailed on June 10, 2024) 


Re: Summit Carbon Solutions Storage #2, LLC – (Against)  


       Case Nos. 30873-30876 


Chairman and Members of the Committee:  


I write today in opposition to the approval of the application for permit before you from Summit Carbon Solutions 


Storage #2, LLC.  


My name is Eric R. Schultz, and I am a mineral owner of the property detailed in Summit Carbon Solutions 


(Summit) application for permit. Approval of this project will have a direct negative impact on the value of my 


property. Making future exploration and development of those mineral interests more difficult, costly, and very 


likely unfeasible.  


Further, the information available from Summit Carbon is quite opaque and nonspecific. I have concerns about the 


safety of this proposal. I am unable to find dispersion models in the event of a leak, etc. There is limited information 


regarding liability and damages if this situation were to arise. Also, I believe it to be prudent to establish a long-term 


account and/or insurance coverage, from a reputable company like Lloyds of London, which would be maintained 


for the distant future if there is an incident to protect the owners from liability and damage claims futuristically.  


If allowed to proceed as proposed, Summit would be permitted to declare without challenge that minerals do not 


exist in the pore space and/or are of such little value as to not warrant compensation. This provides an opportunity, 


and in fact, encourages Summit to do just that, thereby taking property without just compensation to the surface and 


mineral owner.  


This proposal establishes a condition in direct opposition to North Dakota 47-31-08, which states, “In the 


relationship between a severed mineral owner and a pore space estate, this chapter does not change or alter the 


common law as of April 9, 2009, as it relates to the rights belonging to, or the dominance of, the mineral estate.”  


As of this writing I know of no agreement in existence, past or present, allowing for extraction of the minerals 


detailed in my deed without my prior agreement and without equitable compensation. Therefore, I retain those 


minerals and the pore space in which they are contained. North Dakota law requiring compensation to the surface 


owner for the voided pore space below it does not preclude compensation to the mineral owner for the assets 


represented by that ownership.  


To move forward, Summit Carbon Solutions must first be required to negotiate with me, a mineral owner, a fair 


price for the severance and/or use of my property and any consequential impacts to my interest. Granting a permit 


without the required, negotiated, compensation allows Summit Carbon solutions to TAKE my and others' property 


without just compensation, an outcome that is not in the North Dakota public's best interest.  


I say NO. 


 I call on you to DENY this permit.  


Respectfully, 


Eric R. Schultz 


 







 Eric R. Schultz | P. O. Box 13, Almont, ND 58520 | (701) 426 - 4162 

June 9, 2024 
 
 
North Dakota Industrial Commission  
Dept. of Mineral Resources 
Oil and Gas Division 
1016 East Calgary Avenue  
Bismarck, ND 58505  

Via email: slforsberg@nd.gov (emailed on June 10, 2024) 

Re: Summit Carbon Solutions Storage #2, LLC – (Against)  

       Case Nos. 30873-30876 

Chairman and Members of the Committee:  

I write today in opposition to the approval of the application for permit before you from Summit Carbon Solutions 
Storage #2, LLC.  

My name is Eric R. Schultz, and I am a mineral owner of the property detailed in Summit Carbon Solutions 
(Summit) application for permit. Approval of this project will have a direct negative impact on the value of my 
property. Making future exploration and development of those mineral interests more difficult, costly, and very 
likely unfeasible.  

Further, the information available from Summit Carbon is quite opaque and nonspecific. I have concerns about the 
safety of this proposal. I am unable to find dispersion models in the event of a leak, etc. There is limited information 
regarding liability and damages if this situation were to arise. Also, I believe it to be prudent to establish a long-term 
account and/or insurance coverage, from a reputable company like Lloyds of London, which would be maintained 
for the distant future if there is an incident to protect the owners from liability and damage claims futuristically.  

If allowed to proceed as proposed, Summit would be permitted to declare without challenge that minerals do not 
exist in the pore space and/or are of such little value as to not warrant compensation. This provides an opportunity, 
and in fact, encourages Summit to do just that, thereby taking property without just compensation to the surface and 
mineral owner.  

This proposal establishes a condition in direct opposition to North Dakota 47-31-08, which states, “In the 
relationship between a severed mineral owner and a pore space estate, this chapter does not change or alter the 
common law as of April 9, 2009, as it relates to the rights belonging to, or the dominance of, the mineral estate.”  

As of this writing I know of no agreement in existence, past or present, allowing for extraction of the minerals 
detailed in my deed without my prior agreement and without equitable compensation. Therefore, I retain those 
minerals and the pore space in which they are contained. North Dakota law requiring compensation to the surface 
owner for the voided pore space below it does not preclude compensation to the mineral owner for the assets 
represented by that ownership.  

To move forward, Summit Carbon Solutions must first be required to negotiate with me, a mineral owner, a fair 
price for the severance and/or use of my property and any consequential impacts to my interest. Granting a permit 
without the required, negotiated, compensation allows Summit Carbon solutions to TAKE my and others' property 
without just compensation, an outcome that is not in the North Dakota public's best interest.  

I say NO. 

 I call on you to DENY this permit.  

Respectfully, 

Eric R. Schultz 
 



From: rlipp@midco.net
To: Forsberg, Sara L.
Subject: Summit Carbon Storage Application for Storage Facility Permits/Amalgamation of Pore Space
Date: Sunday, June 9, 2024 4:41:44 PM
Attachments: Mine - Letter to Summit Carbon Solution Storage #1 LLC Ltr of Opposition.docx

Mine - Letter to Summit Carbon Solution Storage #2 LLC Ltr of Opposition.docx

You don't often get email from rlipp@midco.net. Learn why this is important

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

To: ND State Industrial Commission,
 
This is regarding the large-scale Carbon Capture and Storage project across the Midwest,
with injection wells located in the Mercer and Oliver County, ND regions. The Commission
will be meeting on June 11-12, 2024,  to consider the Class VI Storage Facility Permits
including the amalgamation of pore space.  Attached please find my comments regarding
the permit application and draft submitted by Summit Carbon Solutions. 
 
Brenda L. Lipp
126 Estevan Drive
Bismarck, ND   58503-0317
(701)-220-1051

Virus-free.www.avast.com

mailto:rlipp@midco.net
mailto:slforsberg@nd.gov
https://aka.ms/LearnAboutSenderIdentification
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.avast.com%2Fsig-email%3Futm_medium%3Demail%26utm_source%3Dlink%26utm_campaign%3Dsig-email%26utm_content%3Demailclient&data=05%7C02%7Cslforsberg%40nd.gov%7C1dfc9e74619c4e0252e208dc88ccdae6%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638535661033497585%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=OlrjxKfZdvHTUoKNMHCvngkPJ2Hjf7a200YG3Yk8wbw%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.avast.com%2Fsig-email%3Futm_medium%3Demail%26utm_source%3Dlink%26utm_campaign%3Dsig-email%26utm_content%3Demailclient&data=05%7C02%7Cslforsberg%40nd.gov%7C1dfc9e74619c4e0252e208dc88ccdae6%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638535661033509688%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=OnYKBQMHTvZsSEAPzeQq2dK06jwu4rYriGZYJ%2FclhcM%3D&reserved=0







June 8, 2024





North Dakota Industrial Commission 

Dept. of Mineral Resources
Oil and Gas Division
1016 East Calgary Avenue 

Bismarck, ND 58505 

Via email: slforsberg@nd.gov (emailed on June 9, 2024)

Re: Summit Carbon Solutions Storage #1, LLC – (Against) 

       Case Nos. 30869-30872

Chairman and Members of the Committee: 

I write today in opposition to the approval of the application for permit before you from Summit Carbon Solutions Storage #1, LLC. 

My name is Brenda L. Lipp, and I am a mineral owner of the property detailed in Summit Carbon Solutions (Summit) application for permit. Approval of this project will have a direct negative impact on the value of my property. Making future exploration and development of those mineral interests more difficult, costly, and very likely unfeasible. 

Further, the information available from Summit Carbon is quite opaque and nonspecific. I have concerns about the safety of this proposal. I am unable to find dispersion models in the event of a leak, etc. There is limited information regarding liability and damages if this situation were to arise. Also, I believe it to be prudent to establish a long-term account and/or insurance coverage, from a reputable company like Lloyds of London, which would be maintained for the distant future if there is an incident to protect the owners from liability and damage claims futuristically. 

If allowed to proceed as proposed, Summit would be permitted to declare without challenge that minerals do not exist in the pore space and/or are of such little value as to not warrant compensation. This provides an opportunity, and in fact, encourages Summit to do just that, thereby taking property without just compensation to the surface and mineral owner. 

This proposal establishes a condition in direct opposition to North Dakota 47-31-08, which states, “In the relationship between a severed mineral owner and a pore space estate, this chapter does not change or alter the common law as of April 9, 2009, as it relates to the rights belonging to, or the dominance of, the mineral estate.” 

As of this writing I know of no agreement in existence, past or present, allowing for extraction of the minerals detailed in my deed without my prior agreement and without equitable compensation. Therefore, I retain those minerals and the pore space in which they are contained. North Dakota law requiring compensation to the surface owner for the voided pore space below it does not preclude compensation to the mineral owner for the assets represented by that ownership. 

To move forward, Summit Carbon Solutions must first be required to negotiate with me, a mineral owner, a fair price for the severance and/or use of my property and any consequential impacts to my interest. Granting a permit without the required, negotiated, compensation allows Summit Carbon solutions to TAKE my and others' property without just compensation, an outcome that is not in the North Dakota public's best interest. 

I say NO.

I call on you to DENY this permit. 

Respectfully,


Brenda L. Lipp







	Brenda L. Lipp | 126 Estevan Drive, Bismarck, ND 58503-0317 | (701) 220-1051








iJune 8, 2024





North Dakota Industrial Commission 

Dept. of Mineral Resources
Oil and Gas Division
1016 East Calgary Avenue 

Bismarck, ND 58505 

Via email: slforsberg@nd.gov (emailed on June 9, 2024)

Re: Summit Carbon Solutions Storage #2, LLC – (Against) 

       Case Nos. 30873-30876

Chairman and Members of the Committee: 

I write today in opposition to the approval of the application for permit before you from Summit Carbon Solutions Storage #2, LLC. 

My name is Brenda L. Lipp, and I am a mineral owner of the property detailed in Summit Carbon Solutions (Summit) application for permit. Approval of this project will have a direct negative impact on the value of my property. Making future exploration and development of those mineral interests more difficult, costly, and very likely unfeasible. 

Further, the information available from Summit Carbon is quite opaque and nonspecific. I have concerns about the safety of this proposal. I am unable to find dispersion models in the event of a leak, etc. There is limited information regarding liability and damages if this situation were to arise. Also, I believe it to be prudent to establish a long-term account and/or insurance coverage, from a reputable company like Lloyds of London, which would be maintained for the distant future if there is an incident to protect the owners from liability and damage claims futuristically. 

If allowed to proceed as proposed, Summit would be permitted to declare without challenge that minerals do not exist in the pore space and/or are of such little value as to not warrant compensation. This provides an opportunity, and in fact, encourages Summit to do just that, thereby taking property without just compensation to the surface and mineral owner. 

This proposal establishes a condition in direct opposition to North Dakota 47-31-08, which states, “In the relationship between a severed mineral owner and a pore space estate, this chapter does not change or alter the common law as of April 9, 2009, as it relates to the rights belonging to, or the dominance of, the mineral estate.” 

As of this writing I know of no agreement in existence, past or present, allowing for extraction of the minerals detailed in my deed without my prior agreement and without equitable compensation. Therefore, I retain those minerals and the pore space in which they are contained. North Dakota law requiring compensation to the surface owner for the voided pore space below it does not preclude compensation to the mineral owner for the assets represented by that ownership. 

To move forward, Summit Carbon Solutions must first be required to negotiate with me, a mineral owner, a fair price for the severance and/or use of my property and any consequential impacts to my interest. Granting a permit without the required, negotiated, compensation allows Summit Carbon solutions to TAKE my and others' property without just compensation, an outcome that is not in the North Dakota public's best interest. 

I say NO.

 I call on you to DENY this permit. 

Respectfully,


Brenda L. Lipp







	Brenda L. Lipp | 126 Estevan Drive, Bismarck, ND 58503-0317 | (701) 220-1051



 Brenda L. Lipp | 126 Estevan Drive, Bismarck, ND 58503-0317 | (701) 220-1051 

iJune 8, 2024 
 
 
North Dakota Industrial Commission  
Dept. of Mineral Resources 
Oil and Gas Division 
1016 East Calgary Avenue  
Bismarck, ND 58505  

Via email: slforsberg@nd.gov (emailed on June 9, 2024) 

Re: Summit Carbon Solutions Storage #2, LLC – (Against)  

       Case Nos. 30873-30876 

Chairman and Members of the Committee:  

I write today in opposition to the approval of the application for permit before you from Summit Carbon Solutions 
Storage #2, LLC.  

My name is Brenda L. Lipp, and I am a mineral owner of the property detailed in Summit Carbon Solutions 
(Summit) application for permit. Approval of this project will have a direct negative impact on the value of my 
property. Making future exploration and development of those mineral interests more difficult, costly, and very 
likely unfeasible.  

Further, the information available from Summit Carbon is quite opaque and nonspecific. I have concerns about the 
safety of this proposal. I am unable to find dispersion models in the event of a leak, etc. There is limited information 
regarding liability and damages if this situation were to arise. Also, I believe it to be prudent to establish a long-term 
account and/or insurance coverage, from a reputable company like Lloyds of London, which would be maintained 
for the distant future if there is an incident to protect the owners from liability and damage claims futuristically.  

If allowed to proceed as proposed, Summit would be permitted to declare without challenge that minerals do not 
exist in the pore space and/or are of such little value as to not warrant compensation. This provides an opportunity, 
and in fact, encourages Summit to do just that, thereby taking property without just compensation to the surface and 
mineral owner.  

This proposal establishes a condition in direct opposition to North Dakota 47-31-08, which states, “In the 
relationship between a severed mineral owner and a pore space estate, this chapter does not change or alter the 
common law as of April 9, 2009, as it relates to the rights belonging to, or the dominance of, the mineral estate.”  

As of this writing I know of no agreement in existence, past or present, allowing for extraction of the minerals 
detailed in my deed without my prior agreement and without equitable compensation. Therefore, I retain those 
minerals and the pore space in which they are contained. North Dakota law requiring compensation to the surface 
owner for the voided pore space below it does not preclude compensation to the mineral owner for the assets 
represented by that ownership.  

To move forward, Summit Carbon Solutions must first be required to negotiate with me, a mineral owner, a fair 
price for the severance and/or use of my property and any consequential impacts to my interest. Granting a permit 
without the required, negotiated, compensation allows Summit Carbon solutions to TAKE my and others' property 
without just compensation, an outcome that is not in the North Dakota public's best interest.  

I say NO. 

 I call on you to DENY this permit.  

Respectfully, 

 
Brenda L. Lipp 
 



From: MARK SCHULTZ
To: Forsberg, Sara L.
Subject: Summit Carbon Solutions Storage #1 and #2 - Against
Date: Saturday, June 8, 2024 2:33:35 PM
Attachments: Summit Carbon Solutions Storage #1 - Mark Schultz.pdf

Summit Carbon Solutions Storage #2 - Mark Schultz.pdf

You don't often get email from mschultz52@verizon.net. Learn why this is important

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Please find attached two letters against granting a permit for carbon capture to Summit Carbon
Solutions Storage at Site #1 and Site #2.  Please advise the results of the hearings on the same.

Regards,
Mark Schultz

Mark Schultz
mschultz52@verizon.net
11402 Towering Oak Way
Reston, VA 20194
(703) 439-4862

mailto:mschultz52@verizon.net
mailto:slforsberg@nd.gov
https://aka.ms/LearnAboutSenderIdentification
mailto:mschultz52@verizon.net



June 7, 2024 11402 Towering Oak Way


Reston, Virginia 20194


North Dakota Industrial Commission Dept. of Mineral Resources
Oil and Gas Division '
1016 East Calgary Avenue
Bismarck, ND 58505


Via email: slforsberg@nd.gov


Re: Summit Carbon Solutions Storage #1, LLC – (Against)


Mr. Chairman and Members of the Committee:


I write today in opposition to the approval of the application for permit before you from Summit
Carbon Solutions Storage #1, LLC


My name is Mark Schultz, and I am a mineral owner in the property detailed in Summit Carbon
Solutions (Summit) application for permit. Approval of this project will have a direct negative
impact on the value of my property. Making future exploration and development of those mineral
interests more diaicult, costly, and very likely unfeasible.


If allowed to proceed as proposed, Summit would be permitted to declare without challenge that
minerals do not exist in the pore space and/or are of such little value as to not warrant
compensation. This provides an opportunity, and in fact encourages, Summit to do just that,
thereby taking property without just compensation to the surface and mineral owner.


This proposal establishes a condition in direct opposition to North Dakota 47-3 1-08, which
states, “In the relationship between a severed mineral owner and a pore space estate, this chapter
does not change or alter the common law as of April 9, 2009, as it relates to the rights belonging
to, or the dominance of, the mineral estate.”


As of this writing I know of no agreement in existence, past or present, allowing for extraction of
the minerals detailed in my deed without my prior agreement and without equitable
compensation. Therefore. I retain those minerals and the pore space in which they are contained.
North Dakota law requiring compensation to the surface owner for the voided pore space below
it does not preclude compensation to the mineral owner for the assets represented by that
ownership.


To move forward, Summit Carbon Solutions must first be required to negotiate with me, a


mineral owner, a fair price for the severance and/or use of my property and any consequential
impacts to my interest. Granting a permit without required, negotiated, compensation allows
Summit Carbon solutions to TAKE my and others' property without just compensation, an


outcome that is not in the North Dakota public's best interest.


NO. 1 call you to NOT grant this permit.


U
Mark schulD\1402 Towering Oak Way, Reston VA 20194 (703) 439-4862








June 7, 2024 11402 Towering Oak Way


Reston, Virginia 20194


North Dakota Industrial Commission Dept. of Mineral Resources
Oil and Gas Division '
1016 East Calgary Avenue
Bismarck, ND 58505


Via email: slforsberg@nd.gov


Re: Summit Carbon Solutions Storage #2, LLC (Against)


Mr. Chairman and Members of the Committee:


I write today in opposition to the approval of the application for permit before you from Summit
Carbon Solutions Storage #2, LLC,


My name is Mark Schultz, and I am a mineral owner in the property detailed in Summit Carbon
Solutions (Summit) application for permit, Approval of this project will have a direct negative
impact on the value of my property. Making hrture exploration and development of those mineral
interests more difficult, costly, and very likely unfeasible.


If allowed to proceed as proposed, Summit would be permitted to declare without challenge that
minerals do not exist in the pore space and/or are of such little value as to not warrant
compensation. This provides an opportunity, and in fact encourages, Summit to do just that,
thereby taking property without just compensation to the surface and mineral owner.


This proposal establishes a condition in direct opposition to North Dakota 47-3 1-08, which
states, “In the relationship between a severed mineral owner and a pore space estate, this chapter
does not change or alter the common law as of April 9, 2009, as it relates to the rights belonging
to, or the dominance of, the mineral estate.”


As of this writing I know of no agreement in existence, past or present, allowing for extraction of
the minerals detailed in my deed without my prior agreement and without equitable
compensation_ Therefore, T retain those minerals and the pore space in which they are contained,


North Dakota law requiring compensation to the surface owner for the voided pore space below
it does not preclude compensation to the mineral owner for the assets represented by that
ownership.


To move forward, Summit Carbon Solutions must first be required to negotiate with me, a
mineral owner, a fair price for the severance and/or use of my property and any consequential
Impacts to my interest. Granting a permit without required, negotiated, compensation allows
Summit Carbon solutions to TAKE my and others' property without just compensation, an
outcome that is not in the North Dakota public's best interest.


you to NOT grant this permit.


a
T


Mark Sch 1402 Towering Oak Way, Reston VA 20194 (703) 439-4862







June 7, 2024 11402 Towering Oak Way

Reston, Virginia 20194

North Dakota Industrial Commission Dept. of Mineral Resources
Oil and Gas Division '
1016 East Calgary Avenue
Bismarck, ND 58505

Via email: slforsberg@nd.gov

Re: Summit Carbon Solutions Storage #2, LLC (Against)

Mr. Chairman and Members of the Committee:

I write today in opposition to the approval of the application for permit before you from Summit
Carbon Solutions Storage #2, LLC,

My name is Mark Schultz, and I am a mineral owner in the property detailed in Summit Carbon
Solutions (Summit) application for permit, Approval of this project will have a direct negative
impact on the value of my property. Making hrture exploration and development of those mineral
interests more difficult, costly, and very likely unfeasible.

If allowed to proceed as proposed, Summit would be permitted to declare without challenge that
minerals do not exist in the pore space and/or are of such little value as to not warrant
compensation. This provides an opportunity, and in fact encourages, Summit to do just that,
thereby taking property without just compensation to the surface and mineral owner.

This proposal establishes a condition in direct opposition to North Dakota 47-3 1-08, which
states, “In the relationship between a severed mineral owner and a pore space estate, this chapter
does not change or alter the common law as of April 9, 2009, as it relates to the rights belonging
to, or the dominance of, the mineral estate.”

As of this writing I know of no agreement in existence, past or present, allowing for extraction of
the minerals detailed in my deed without my prior agreement and without equitable
compensation_ Therefore, T retain those minerals and the pore space in which they are contained,

North Dakota law requiring compensation to the surface owner for the voided pore space below
it does not preclude compensation to the mineral owner for the assets represented by that
ownership.

To move forward, Summit Carbon Solutions must first be required to negotiate with me, a
mineral owner, a fair price for the severance and/or use of my property and any consequential
Impacts to my interest. Granting a permit without required, negotiated, compensation allows
Summit Carbon solutions to TAKE my and others' property without just compensation, an
outcome that is not in the North Dakota public's best interest.

you to NOT grant this permit.

a
T

Mark Sch 1402 Towering Oak Way, Reston VA 20194 (703) 439-4862



From: Knutson, Amy N.
To: Joshua A. Swanson; Bender, Lawrence; Derrick Braaten; tthrone@thronelaw.com
Cc: Forsberg, Sara L.; Garner, David P.; Helms, Lynn D.; desirae@braatenlawfirm.com; BHughes@fredlaw.com;

MEtter@fredlaw.com
Subject: Summit Carbon Storage (Case Nos. 30869-30880)
Date: Friday, June 7, 2024 3:19:14 PM
Attachments: 2024.6.7 - Order on Request for Telephonic Testimony.pdf

2024.6.7 - Order on Motion to Continue and Expedite Discovery.pdf
2024.6.7 - Decl of Svce & Ret of Doc.pdf

Counsel,
 
On behalf of Hearing Officer Garner, please see attached:

1. ORDER ON MOTION FOR EXPEDITED DISCOVERY AND MOTION FOR
CONTINUANCE OF HEARING; and

2. ORDER ON REQUEST FOR TELEPHONIC TESTIMONY.
 
**Please note for all future filings and/or correspondence in this matter to include Hearing
Officer David Garner (dpgarner@nd.gov), Lynn Helms (lhelms@nd.gov), Sara Forsberg
(slforsberg@nd.gov), and Amy Knutson (anknutson@nd.gov).
 
Amy Knutson
Paralegal
Civil Litigation Division
North Dakota Office of Attorney General
500 North 9th Street
Bismarck, ND 58501-4509
Telephone: (701) 328-3640
Fax: (701) 328-4300
 
Confidentiality Notice:  
This electronic mail transmission is intended for the use of the individual or entity to which it is addressed and may
contain confidential information belonging to the sender. If you are not the intended recipient, you are hereby
notified that any  disclosure, copying, distribution, or the taking of any action in reliance on the contents of this
information is strictly prohibited. If you have received this transmission in error, please notify the sender
immediately by e-mail and delete the original message.
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BEFORE THE INDUSTRIAL COMMISSION 
OF THE STATE OF NORTH DAKOTA 


 
 CASE NOS. 30869–30880 
In re application of Summit Carbon Storage #1, LLC 
requesting consideration for the geologic storage of 
carbon dioxide in the Broom Creek Formation from 
the Midwest Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, Sections 1, 11, 
12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, Sections 2, 3, 
4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, Sections 1, 2, 
3, and 12, Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, Range 
87 West, Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage # 1, LLC 
to consider the amalgamation of the storage reservoir 
pore space, in which the Commission may require 
that the pore space owned by nonconsenting owners 
be included in the geologic storage, as required to 
operate the Summit Carbon Storage #1, LLC storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, Sections 1, 11, 
12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, Sections 2, 3, 
4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, Sections 1, 2, 
3, and 12, Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, Range 
87 West, Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage # 1, LLC 
for an order of the Commission determining the 
amount of financial responsibility for the geologic 
storage of carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility located in 
Sections 31, 32, 33, and 34, Township 142 North, 
Range 87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 
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16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 
31, 32, 33, 34, and 35, Township 141 North, Range 
87 West, Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, and 7, 
Township 140 North, Range 87 West, Mercer, 
Morton, and Oliver Counties, ND, in the Broom 
Creek Formation. 
 
In re motion to consider establishing the field and 
pool limits for lands located in Sections 31, 32, 33, 
and 34, Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, 
and 36, Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 
18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 
33, 34, and 35, Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 North, Range 
88 West and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, and Oliver 
Counties, ND, subject to the application of Summit 
Carbon Storage #1, LLC for the geologic storage of 
carbon dioxide in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage #2, LLC 
requesting consideration for the geologic storage of 
carbon dioxide in the Broom Creek Formation from 
the Midwest Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 34, and 
35, Township 143 North, Range 88 West, Sections 1, 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 
34, 35, and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, 
Township 142 North, Range 87 West, and Sections 
1, 2, and 3, Township 141 North, Range 88 West, 
Mercer and Oliver Counties, ND 
 
In re application of Summit Carbon Storage # 2, LLC 
to consider the amalgamation of the storage reservoir 
pore space, in which the Commission may require 
that the pore space owned by nonconsenting owners 
be included in the geologic storage, as required to 
operate the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 34, and 
35, Township 143 North, Range 88 West, Sections 1, 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 
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19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 
34, 35, and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, 
Township 142 North, Range 88 West, Sections 5, 6, 
7, 8, 17, 18, 19, 20, 29, 30, 31, Township 142 North, 
Range 87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and Oliver 
Counties, ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage # 2, LLC 
to consider the application of Summit Carbon 
Storage #2, LLC for an order of the Commission 
determining the amount of financial responsibility 
for the geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 34, and 
35, Township 143 North, Range 88 West, Sections 1, 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 
34, 35, and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, 
Township 142 North, Range 87 West, and Sections 
1, 2, and 3, Township 141 North, Range 88 West, 
Mercer and Oliver Counties, ND, in the Broom 
Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for lands located 
in Sections 27, 28, 29, 32, 33, 34, and 35, Township 
143 North, Range 88 West, Sections 1, 2, 3, 4, 5, 6, 
7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, Sections 5, 
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142 
North, Range 87 West, and Sections 1, 2, and 3, 
Township 141 North, Range 88 West, Mercer and 
Oliver Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation, and enact such special field rules as may 
be necessary. 
 
In re application of Summit Carbon Storage #3, LLC 
requesting consideration for the geologic storage of 
carbon dioxide in the Broom Creek Formation from 
the Midwest Carbon Express Pipeline in the storage 
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facility located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 30, 31, 
32, 33, 34, 35, and 36, Township 143 North, Range 
87 West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 
34, 35, and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13 14, and 24, Township 142 
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, and 24, Township 142 North, 
Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 
26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, Township 
142 North, Range 86 West, and Sections 6, 7, 17, 18, 
19, and 20, Township 142 North, Range 85 West, 
Oliver County, ND. 
 
In re application of Summit Carbon Storage #3, LLC 
to consider the amalgamation of the storage reservoir 
space, in which the Commission may require that the 
pore space owned by nonconsenting owners be 
included in the geologic storage, as required to 
operate the Summit Carbon Storage #3, LLC storage 
facility located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 30, 31, 
32, 33, 34, 35, and 36, Township 143 North, Range 
86 West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, Sections 1, 2, 
3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 
34, and 35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, Township 142 
North, Range 85 West, Oliver County, ND, in the 
Broom Creek Formation. 
 
In re application of Summit Carbon Storage #3, LLC 
for an order of the Commission determining the 
amount of financial responsibility for the geologic 
storage of carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility located in 
Section 36, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31 , 32, 33, 34, 35, 
and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142 
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and Sections 
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6, 7, 17, 18, 19, and 20, Township 142 North, Range 
85 West, Oliver County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for lands located 
in Section 36, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31 , 32, 33, 34, 35, 
and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142 
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and Sections 
6, 7, 17, 18, 19, and 20, Township 142 North, Range 
85 West, Oliver county, ND, subject to the 
application of Summit Carbon Storage #3, LLC for 
the geologic storage of carbon dioxide in the Broom 
Creek Formation, and enact such special field rules 
as may be necessary. 
 
 


ORDER ON REQUEST FOR TELEPHONIC TESTIMONY 
 
 


[¶ 1] The Swenson Living Trust, Paul and Christy Metz, Michael and Bonnie Haupt, John 


Jochim, Gary and Cassie Smith, Michael Bauman, JoLene Rust, Glenn and Lisa Gerving, Kirk and 


Linda Maize and Allen Maize, Kevin and Kimberly Kraft, and Charmayne Liebelt (collectively 


“Intervenors”) filed a Request for Telephonic Testimony for their experts, Shane Bofto, Paul 


Button, P. Ted Doughty, and Christopher Stockness on June 4, 2024.  


[¶ 2] On June 7, 2024, Summit Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC and 


Summit Carbon Storage #3, LLC (“Applicants”), filed a Request to Participate by Telephonic Means. 


[¶ 3] The Intervenors’ Request for Telephonic Testimony is hereby GRANTED.  


[¶ 4] The Applicants’ Request to Participate by Telephonic Means is hereby GRANTED. 


  












BEFORE THE INDUSTRIAL COMMISSION 
OF THE STATE OF NORTH DAKOTA 


 
 CASE NOS. 30869–30880 
In re application of Summit Carbon Storage #1, LLC 
requesting consideration for the geologic storage of 
carbon dioxide in the Broom Creek Formation from 
the Midwest Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, Sections 1, 11, 
12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, Sections 2, 3, 
4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, Sections 1, 2, 
3, and 12, Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, Range 
87 West, Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage # 1, LLC 
to consider the amalgamation of the storage reservoir 
pore space, in which the Commission may require 
that the pore space owned by nonconsenting owners 
be included in the geologic storage, as required to 
operate the Summit Carbon Storage #1, LLC storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, Sections 1, 11, 
12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, Sections 2, 3, 
4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, Sections 1, 2, 
3, and 12, Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, Range 
87 West, Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage # 1, LLC 
for an order of the Commission determining the 
amount of financial responsibility for the geologic 
storage of carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility located in 
Sections 31, 32, 33, and 34, Township 142 North, 
Range 87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 
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16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 
31, 32, 33, 34, and 35, Township 141 North, Range 
87 West, Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, and 7, 
Township 140 North, Range 87 West, Mercer, 
Morton, and Oliver Counties, ND, in the Broom 
Creek Formation. 
 
In re motion to consider establishing the field and 
pool limits for lands located in Sections 31, 32, 33, 
and 34, Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, 
and 36, Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 
18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 
33, 34, and 35, Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 North, Range 
88 West and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, and Oliver 
Counties, ND, subject to the application of Summit 
Carbon Storage #1, LLC for the geologic storage of 
carbon dioxide in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage #2, LLC 
requesting consideration for the geologic storage of 
carbon dioxide in the Broom Creek Formation from 
the Midwest Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 34, and 
35, Township 143 North, Range 88 West, Sections 1, 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 
34, 35, and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, 
Township 142 North, Range 87 West, and Sections 
1, 2, and 3, Township 141 North, Range 88 West, 
Mercer and Oliver Counties, ND 
 
In re application of Summit Carbon Storage # 2, LLC 
to consider the amalgamation of the storage reservoir 
pore space, in which the Commission may require 
that the pore space owned by nonconsenting owners 
be included in the geologic storage, as required to 
operate the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 34, and 
35, Township 143 North, Range 88 West, Sections 1, 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 
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19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 
34, 35, and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, 
Township 142 North, Range 88 West, Sections 5, 6, 
7, 8, 17, 18, 19, 20, 29, 30, 31, Township 142 North, 
Range 87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and Oliver 
Counties, ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage # 2, LLC 
to consider the application of Summit Carbon 
Storage #2, LLC for an order of the Commission 
determining the amount of financial responsibility 
for the geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 34, and 
35, Township 143 North, Range 88 West, Sections 1, 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 
34, 35, and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, 
Township 142 North, Range 87 West, and Sections 
1, 2, and 3, Township 141 North, Range 88 West, 
Mercer and Oliver Counties, ND, in the Broom 
Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for lands located 
in Sections 27, 28, 29, 32, 33, 34, and 35, Township 
143 North, Range 88 West, Sections 1, 2, 3, 4, 5, 6, 
7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, Sections 5, 
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142 
North, Range 87 West, and Sections 1, 2, and 3, 
Township 141 North, Range 88 West, Mercer and 
Oliver Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation, and enact such special field rules as may 
be necessary. 
 
In re application of Summit Carbon Storage #3, LLC 
requesting consideration for the geologic storage of 
carbon dioxide in the Broom Creek Formation from 
the Midwest Carbon Express Pipeline in the storage 
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facility located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 30, 31, 
32, 33, 34, 35, and 36, Township 143 North, Range 
87 West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 
34, 35, and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13 14, and 24, Township 142 
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, and 24, Township 142 North, 
Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 
26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, Township 
142 North, Range 86 West, and Sections 6, 7, 17, 18, 
19, and 20, Township 142 North, Range 85 West, 
Oliver County, ND. 
 
In re application of Summit Carbon Storage #3, LLC 
to consider the amalgamation of the storage reservoir 
space, in which the Commission may require that the 
pore space owned by nonconsenting owners be 
included in the geologic storage, as required to 
operate the Summit Carbon Storage #3, LLC storage 
facility located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 30, 31, 
32, 33, 34, 35, and 36, Township 143 North, Range 
86 West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, Sections 1, 2, 
3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 
34, and 35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, Township 142 
North, Range 85 West, Oliver County, ND, in the 
Broom Creek Formation. 
 
In re application of Summit Carbon Storage #3, LLC 
for an order of the Commission determining the 
amount of financial responsibility for the geologic 
storage of carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility located in 
Section 36, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31 , 32, 33, 34, 35, 
and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142 
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and Sections 
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6, 7, 17, 18, 19, and 20, Township 142 North, Range 
85 West, Oliver County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for lands located 
in Section 36, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31 , 32, 33, 34, 35, 
and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142 
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and Sections 
6, 7, 17, 18, 19, and 20, Township 142 North, Range 
85 West, Oliver county, ND, subject to the 
application of Summit Carbon Storage #3, LLC for 
the geologic storage of carbon dioxide in the Broom 
Creek Formation, and enact such special field rules 
as may be necessary. 


 
 
 


ORDER ON MOTION FOR EXPEDITED DISCOVERY AND  
MOTION FOR CONTINUANCE OF HEARING 


 
 


MOTION TO CONTINUE HEARING  
 


[¶ 1] On February 6, 2024, Summit Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC, 


and Summit carbon Storage #3, LLC (collectively, “Summit”), filed with the North Dakota 


Industrial Commission (“Commission”) applications for permits for carbon dioxide storage 


facilities. 


[¶ 2] On April 18, 2024, the Swenson Trust (“Trust”) filed its Petition to Intervene with the 


North Dakota Industrial Commission (“Commission”). See Petitions to Intervene. 


[¶ 3] On April 25, 2024, the Trust filed a Motion to Continue Hearing and Request for 


Scheduling Conference. See Brief in Support of Motion to Continue Hearing and Request for 


Scheduling Conference. 
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[¶ 4] Summit filed its Response to Motion to Continue Hearing and Request for Scheduling 


Conference on April 25, 2024, in opposition to the request. See Response to Motion to Continue 


Hearing and Request for Scheduling Conference. 


[¶ 5] The Trust offered conclusory statements regarding its need for discovery in support of its 


motion. 


[¶ 6] Summit responded stating it will be prejudiced by continuing the hearing given all of the 


significant, unrecoverable costs that will be incurred should a new hearing be ordered. Id. at ¶ 23. 


[¶ 7] Furthermore, the Trust did not contact Summit for the purpose of obtaining a stipulated 


agreement before seeking a continuance as required by N.D. Admin. Code § 98-02-03-07. Id. at ¶ 19. 


[¶ 8] The Trust’s Motion to Continue Hearing is hereby DENIED.  


[¶ 9] The Request for a Scheduling Conference is hereby DENIED. 


MOTION FOR EXPEDITED DISCOVERY 


[¶ 10] After the Trust filed its’ Petition to Intervene, it served several discovery requests upon 


Summit on May 2, 2024, May 6, 2024, and May 10, 2024. The Trust subsequently filed a Motion 


for Expedited Discovery with the Commission on May 16, 2024. See Motion to Expedite 


Discovery. 


[¶ 11] Summit filed a Response to Motion to Expedite Discovery on May 28, 2024, indicating the 


amount of information being requested by the Trust was a large volume and would not be feasible. 


See Second Declaration of Jeff Skarre.  See Response to Motion to Expedite Discovery. 


[¶ 12] At the time of filing the Trust’s Motion to Expedite Discovery, the Commission had not 


ruled on the Trust’s Petition to Intervene. Due to the volume indicated by Skaare, it would not be 


possible for Summit to comply with such an order and the burden would be significant to Summit. 


[¶ 13] For the foregoing reasons, the Trust’s Motion to Expedite Discovery is hereby DENIED. 


 







Dated this day of ir\Q , ^ 2024.


David P. Gafner


North Dakota Industrial Commission


Hearing Officer








BEFORE THE NORTH DAKOTA INDUSTRIAL COMMISSION 
OF THE STATE OF NORTH DAKOTA 


 
 


In re application of Summit Carbon Storage #1, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in Sections 
31, 32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 
25, 26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 
15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 
29, 30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 12, 
Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver 
Counties, ND, in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage # 1, 
LLC to consider the amalgamation of the storage 
reservoir pore space, in which the Commission 
may require that the pore space owned by 
nonconsenting owners be included in the geologic 
storage, as required to operate the Summit Carbon 
Storage #1, LLC storage facility located in 
Sections 31, 32, 33, and 34, Township 142 North, 
Range 87 West, Sections 1, 11, 12, 13, 14, 15, 22, 
23, 24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, Township 
141 North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver 
Counties, ND, in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage # 1, 
LLC for an order of the Commission determining 
the amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, Sections 1, 
11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, Sections 2, 
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 
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20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 
34, and 35, Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 North, 
Range 88 West and Sections 4, 5, 6, and 7, 
Township 140 North, Range 87 West, Mercer, 
Morton, and Oliver Counties, ND, in the Broom 
Creek Formation. 
 
In re motion to consider establishing the field and 
pool limits for lands located in Sections 31, 32, 
33, and 34, Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 
35, and 36, Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 
31, 32, 33, 34, and 35, Township 141 North, 
Range 87 West, Sections 1, 2, 3, and 12, 
Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #1, LLC for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation. 
 
In re application of Summit Carbon Storage #2, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in Sections 
27, 28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, Range 
88 West, Mercer and Oliver Counties, ND 
 
In re application of Summit Carbon Storage # 2, 
LLC to consider the amalgamation of the storage 
reservoir pore space, in which the Commission 
may require that the pore space owned by 
nonconsenting owners be included in the geologic 
storage, as required to operate the Summit Carbon 
Storage #2, LLC storage facility located in 
Sections 27, 28, 29, 32, 33, 34, and 35, Township 
143 North, Range 88 West, Sections 1, 2, 3, 4, 5, 
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6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 
34, 35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 
and 31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, Range 
88 West, Mercer and Oliver Counties, ND in the 
Broom Creek Formation. 
 
In re application of Summit Carbon Storage # 2, 
LLC to consider the application of Summit 
Carbon Storage #2, LLC for an order of the 
Commission determining the amount of financial 
responsibility for the geologic storage of carbon 
dioxide from the Midwest Carbon Express 
Pipeline in the storage facility located in Sections 
27, 28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, Range 
88 West, Mercer and Oliver Counties, ND, in the 
Broom Creek Formation.  
 
In re motion of the Commission to consider 
establishing the field and pool limits for lands 
located in Sections 27, 28, 29, 32, 33, 34, and 35, 
Township 143 North, Range 88 West, Sections 1, 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 
32, 33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 
29, 30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation, and enact such special field rules as 
may be necessary. 
 
In re application of Summit Carbon Storage #3, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
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Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in Section 
36, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, 
and 36, Township. 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, 
and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13 14, and 24, Township 142 
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 
8, 9, 10, 11, 12, 13, 14, and 24, Township 142 
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 142 
North, Range 85 West, Oliver County, ND. 
 
In re application of Summit Carbon Storage #3, 
LLC to consider the amalgamation of the storage 
reservoir space, in which the Commission may 
require that the pore space owned by 
nonconsenting owners be included in the geologic 
storage, as required to operate the Summit Carbon 
Storage #3, LLC storage facility located in 
Section 36, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, 
and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, Township 
142 North, Range 87 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 
34, and 35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, ND, 
in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage #3, 
LLC for an order of the Commission determining 
the amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 28, 
29, 30, 31, 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 
15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 
28, 29, 30, 32, 33, 34, and 35, Township 142 
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North, Range 86 West, and Sections 6, 7, 17, 18, 
19, and 20, Township 142 North, Range 85 West, 
Oliver County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for lands 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 30, 
31, 32, 33, 34, 35, and 36, Township 143 North, 
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and 
24, Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 
15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 
28, 29, 30, 32, 33, 34, and 35, Township 142 
North, Range 86 West, and Sections 6, 7, 17, 18, 
19, and 20, Township 142 North, Range 85 West, 
Oliver County, ND, subject to the application of 
Summit Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation, and enact such special field rules as 
may be necessary. 


 
 


UNSWORN DECLARATION OF SERVICE BY ELECTRONIC MAIL  
AND RETENTION OF DOCUMENT 


 
 
[¶1] Amy Knutson states as follows: 


[¶2] I am of legal age and on the 7th day of June, 2024, I served the following documents:  


1. ORDER ON MOTION FOR EXPEDITED DISCOVERY AND MOTION FOR 
CONTINUANCE OF HEARING; and 


2. ORDER ON REQUEST FOR TELEPHONIC TESTIMONY. 
 
upon the following by electronic mail as follows: 


 Derrick Braaten – derrick@braatenlaw.com;  
 Lawrence Bender – lbender@fredlaw.com; 
 S. Thomas Throne – tthrone@thronelaw.com 


Joshua Swanson – jswanson@vogellaw.com. 
  
[¶3] The original document shall be retained at the North Dakota Department of Mineral 


Resources, 600 E. Boulevard Ave. – Dept. 405, Bismarck, North Dakota, 58505-0840. 


  











BEFORE THE INDUSTRIAL COMMISSION 
OF THE STATE OF NORTH DAKOTA 

 
 CASE NOS. 30869–30880 
In re application of Summit Carbon Storage #1, LLC 
requesting consideration for the geologic storage of 
carbon dioxide in the Broom Creek Formation from 
the Midwest Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, Sections 1, 11, 
12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, Sections 2, 3, 
4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, Sections 1, 2, 
3, and 12, Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, Range 
87 West, Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage # 1, LLC 
to consider the amalgamation of the storage reservoir 
pore space, in which the Commission may require 
that the pore space owned by nonconsenting owners 
be included in the geologic storage, as required to 
operate the Summit Carbon Storage #1, LLC storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, Sections 1, 11, 
12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, Sections 2, 3, 
4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, Sections 1, 2, 
3, and 12, Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, Range 
87 West, Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage # 1, LLC 
for an order of the Commission determining the 
amount of financial responsibility for the geologic 
storage of carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility located in 
Sections 31, 32, 33, and 34, Township 142 North, 
Range 87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 
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16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 
31, 32, 33, 34, and 35, Township 141 North, Range 
87 West, Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, and 7, 
Township 140 North, Range 87 West, Mercer, 
Morton, and Oliver Counties, ND, in the Broom 
Creek Formation. 
 
In re motion to consider establishing the field and 
pool limits for lands located in Sections 31, 32, 33, 
and 34, Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, 
and 36, Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 
18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 
33, 34, and 35, Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 North, Range 
88 West and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, and Oliver 
Counties, ND, subject to the application of Summit 
Carbon Storage #1, LLC for the geologic storage of 
carbon dioxide in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage #2, LLC 
requesting consideration for the geologic storage of 
carbon dioxide in the Broom Creek Formation from 
the Midwest Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 34, and 
35, Township 143 North, Range 88 West, Sections 1, 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 
34, 35, and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, 
Township 142 North, Range 87 West, and Sections 
1, 2, and 3, Township 141 North, Range 88 West, 
Mercer and Oliver Counties, ND 
 
In re application of Summit Carbon Storage # 2, LLC 
to consider the amalgamation of the storage reservoir 
pore space, in which the Commission may require 
that the pore space owned by nonconsenting owners 
be included in the geologic storage, as required to 
operate the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 34, and 
35, Township 143 North, Range 88 West, Sections 1, 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 
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19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 
34, 35, and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, 
Township 142 North, Range 88 West, Sections 5, 6, 
7, 8, 17, 18, 19, 20, 29, 30, 31, Township 142 North, 
Range 87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and Oliver 
Counties, ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage # 2, LLC 
to consider the application of Summit Carbon 
Storage #2, LLC for an order of the Commission 
determining the amount of financial responsibility 
for the geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 34, and 
35, Township 143 North, Range 88 West, Sections 1, 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 
34, 35, and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, 
Township 142 North, Range 87 West, and Sections 
1, 2, and 3, Township 141 North, Range 88 West, 
Mercer and Oliver Counties, ND, in the Broom 
Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for lands located 
in Sections 27, 28, 29, 32, 33, 34, and 35, Township 
143 North, Range 88 West, Sections 1, 2, 3, 4, 5, 6, 
7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, Sections 5, 
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142 
North, Range 87 West, and Sections 1, 2, and 3, 
Township 141 North, Range 88 West, Mercer and 
Oliver Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation, and enact such special field rules as may 
be necessary. 
 
In re application of Summit Carbon Storage #3, LLC 
requesting consideration for the geologic storage of 
carbon dioxide in the Broom Creek Formation from 
the Midwest Carbon Express Pipeline in the storage 
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facility located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 30, 31, 
32, 33, 34, 35, and 36, Township 143 North, Range 
87 West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 
34, 35, and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13 14, and 24, Township 142 
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, and 24, Township 142 North, 
Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 
26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, Township 
142 North, Range 86 West, and Sections 6, 7, 17, 18, 
19, and 20, Township 142 North, Range 85 West, 
Oliver County, ND. 
 
In re application of Summit Carbon Storage #3, LLC 
to consider the amalgamation of the storage reservoir 
space, in which the Commission may require that the 
pore space owned by nonconsenting owners be 
included in the geologic storage, as required to 
operate the Summit Carbon Storage #3, LLC storage 
facility located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 30, 31, 
32, 33, 34, 35, and 36, Township 143 North, Range 
86 West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, Sections 1, 2, 
3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 
34, and 35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, Township 142 
North, Range 85 West, Oliver County, ND, in the 
Broom Creek Formation. 
 
In re application of Summit Carbon Storage #3, LLC 
for an order of the Commission determining the 
amount of financial responsibility for the geologic 
storage of carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility located in 
Section 36, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31 , 32, 33, 34, 35, 
and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142 
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and Sections 
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6, 7, 17, 18, 19, and 20, Township 142 North, Range 
85 West, Oliver County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for lands located 
in Section 36, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31 , 32, 33, 34, 35, 
and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142 
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and Sections 
6, 7, 17, 18, 19, and 20, Township 142 North, Range 
85 West, Oliver county, ND, subject to the 
application of Summit Carbon Storage #3, LLC for 
the geologic storage of carbon dioxide in the Broom 
Creek Formation, and enact such special field rules 
as may be necessary. 
 
 

ORDER ON REQUEST FOR TELEPHONIC TESTIMONY 
 
 

[¶ 1] The Swenson Living Trust, Paul and Christy Metz, Michael and Bonnie Haupt, John 

Jochim, Gary and Cassie Smith, Michael Bauman, JoLene Rust, Glenn and Lisa Gerving, Kirk and 

Linda Maize and Allen Maize, Kevin and Kimberly Kraft, and Charmayne Liebelt (collectively 

“Intervenors”) filed a Request for Telephonic Testimony for their experts, Shane Bofto, Paul 

Button, P. Ted Doughty, and Christopher Stockness on June 4, 2024.  

[¶ 2] On June 7, 2024, Summit Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC and 

Summit Carbon Storage #3, LLC (“Applicants”), filed a Request to Participate by Telephonic Means. 

[¶ 3] The Intervenors’ Request for Telephonic Testimony is hereby GRANTED.  

[¶ 4] The Applicants’ Request to Participate by Telephonic Means is hereby GRANTED. 

  





BEFORE THE INDUSTRIAL COMMISSION 
OF THE STATE OF NORTH DAKOTA 

 
 CASE NOS. 30869–30880 
In re application of Summit Carbon Storage #1, LLC 
requesting consideration for the geologic storage of 
carbon dioxide in the Broom Creek Formation from 
the Midwest Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, Sections 1, 11, 
12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, Sections 2, 3, 
4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, Sections 1, 2, 
3, and 12, Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, Range 
87 West, Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage # 1, LLC 
to consider the amalgamation of the storage reservoir 
pore space, in which the Commission may require 
that the pore space owned by nonconsenting owners 
be included in the geologic storage, as required to 
operate the Summit Carbon Storage #1, LLC storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, Sections 1, 11, 
12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, Sections 2, 3, 
4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, Sections 1, 2, 
3, and 12, Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, Range 
87 West, Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage # 1, LLC 
for an order of the Commission determining the 
amount of financial responsibility for the geologic 
storage of carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility located in 
Sections 31, 32, 33, and 34, Township 142 North, 
Range 87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 
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16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 
31, 32, 33, 34, and 35, Township 141 North, Range 
87 West, Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, and 7, 
Township 140 North, Range 87 West, Mercer, 
Morton, and Oliver Counties, ND, in the Broom 
Creek Formation. 
 
In re motion to consider establishing the field and 
pool limits for lands located in Sections 31, 32, 33, 
and 34, Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, 
and 36, Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 
18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 
33, 34, and 35, Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 North, Range 
88 West and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, and Oliver 
Counties, ND, subject to the application of Summit 
Carbon Storage #1, LLC for the geologic storage of 
carbon dioxide in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage #2, LLC 
requesting consideration for the geologic storage of 
carbon dioxide in the Broom Creek Formation from 
the Midwest Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 34, and 
35, Township 143 North, Range 88 West, Sections 1, 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 
34, 35, and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, 
Township 142 North, Range 87 West, and Sections 
1, 2, and 3, Township 141 North, Range 88 West, 
Mercer and Oliver Counties, ND 
 
In re application of Summit Carbon Storage # 2, LLC 
to consider the amalgamation of the storage reservoir 
pore space, in which the Commission may require 
that the pore space owned by nonconsenting owners 
be included in the geologic storage, as required to 
operate the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 34, and 
35, Township 143 North, Range 88 West, Sections 1, 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 
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19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 
34, 35, and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, 
Township 142 North, Range 88 West, Sections 5, 6, 
7, 8, 17, 18, 19, 20, 29, 30, 31, Township 142 North, 
Range 87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and Oliver 
Counties, ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage # 2, LLC 
to consider the application of Summit Carbon 
Storage #2, LLC for an order of the Commission 
determining the amount of financial responsibility 
for the geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 34, and 
35, Township 143 North, Range 88 West, Sections 1, 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 
34, 35, and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, 
Township 142 North, Range 87 West, and Sections 
1, 2, and 3, Township 141 North, Range 88 West, 
Mercer and Oliver Counties, ND, in the Broom 
Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for lands located 
in Sections 27, 28, 29, 32, 33, 34, and 35, Township 
143 North, Range 88 West, Sections 1, 2, 3, 4, 5, 6, 
7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, Sections 5, 
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142 
North, Range 87 West, and Sections 1, 2, and 3, 
Township 141 North, Range 88 West, Mercer and 
Oliver Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation, and enact such special field rules as may 
be necessary. 
 
In re application of Summit Carbon Storage #3, LLC 
requesting consideration for the geologic storage of 
carbon dioxide in the Broom Creek Formation from 
the Midwest Carbon Express Pipeline in the storage 
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facility located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 30, 31, 
32, 33, 34, 35, and 36, Township 143 North, Range 
87 West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 
34, 35, and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13 14, and 24, Township 142 
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, and 24, Township 142 North, 
Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 
26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, Township 
142 North, Range 86 West, and Sections 6, 7, 17, 18, 
19, and 20, Township 142 North, Range 85 West, 
Oliver County, ND. 
 
In re application of Summit Carbon Storage #3, LLC 
to consider the amalgamation of the storage reservoir 
space, in which the Commission may require that the 
pore space owned by nonconsenting owners be 
included in the geologic storage, as required to 
operate the Summit Carbon Storage #3, LLC storage 
facility located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 30, 31, 
32, 33, 34, 35, and 36, Township 143 North, Range 
86 West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, Sections 1, 2, 
3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 
34, and 35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, Township 142 
North, Range 85 West, Oliver County, ND, in the 
Broom Creek Formation. 
 
In re application of Summit Carbon Storage #3, LLC 
for an order of the Commission determining the 
amount of financial responsibility for the geologic 
storage of carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility located in 
Section 36, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31 , 32, 33, 34, 35, 
and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142 
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and Sections 
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6, 7, 17, 18, 19, and 20, Township 142 North, Range 
85 West, Oliver County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for lands located 
in Section 36, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31 , 32, 33, 34, 35, 
and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142 
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and Sections 
6, 7, 17, 18, 19, and 20, Township 142 North, Range 
85 West, Oliver county, ND, subject to the 
application of Summit Carbon Storage #3, LLC for 
the geologic storage of carbon dioxide in the Broom 
Creek Formation, and enact such special field rules 
as may be necessary. 

 
 
 

ORDER ON MOTION FOR EXPEDITED DISCOVERY AND  
MOTION FOR CONTINUANCE OF HEARING 

 
 

MOTION TO CONTINUE HEARING  
 

[¶ 1] On February 6, 2024, Summit Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC, 

and Summit carbon Storage #3, LLC (collectively, “Summit”), filed with the North Dakota 

Industrial Commission (“Commission”) applications for permits for carbon dioxide storage 

facilities. 

[¶ 2] On April 18, 2024, the Swenson Trust (“Trust”) filed its Petition to Intervene with the 

North Dakota Industrial Commission (“Commission”). See Petitions to Intervene. 

[¶ 3] On April 25, 2024, the Trust filed a Motion to Continue Hearing and Request for 

Scheduling Conference. See Brief in Support of Motion to Continue Hearing and Request for 

Scheduling Conference. 
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[¶ 4] Summit filed its Response to Motion to Continue Hearing and Request for Scheduling 

Conference on April 25, 2024, in opposition to the request. See Response to Motion to Continue 

Hearing and Request for Scheduling Conference. 

[¶ 5] The Trust offered conclusory statements regarding its need for discovery in support of its 

motion. 

[¶ 6] Summit responded stating it will be prejudiced by continuing the hearing given all of the 

significant, unrecoverable costs that will be incurred should a new hearing be ordered. Id. at ¶ 23. 

[¶ 7] Furthermore, the Trust did not contact Summit for the purpose of obtaining a stipulated 

agreement before seeking a continuance as required by N.D. Admin. Code § 98-02-03-07. Id. at ¶ 19. 

[¶ 8] The Trust’s Motion to Continue Hearing is hereby DENIED.  

[¶ 9] The Request for a Scheduling Conference is hereby DENIED. 

MOTION FOR EXPEDITED DISCOVERY 

[¶ 10] After the Trust filed its’ Petition to Intervene, it served several discovery requests upon 

Summit on May 2, 2024, May 6, 2024, and May 10, 2024. The Trust subsequently filed a Motion 

for Expedited Discovery with the Commission on May 16, 2024. See Motion to Expedite 

Discovery. 

[¶ 11] Summit filed a Response to Motion to Expedite Discovery on May 28, 2024, indicating the 

amount of information being requested by the Trust was a large volume and would not be feasible. 

See Second Declaration of Jeff Skarre.  See Response to Motion to Expedite Discovery. 

[¶ 12] At the time of filing the Trust’s Motion to Expedite Discovery, the Commission had not 

ruled on the Trust’s Petition to Intervene. Due to the volume indicated by Skaare, it would not be 

possible for Summit to comply with such an order and the burden would be significant to Summit. 

[¶ 13] For the foregoing reasons, the Trust’s Motion to Expedite Discovery is hereby DENIED. 

 



Dated this day of ir\Q , ^ 2024.

David P. Gafner

North Dakota Industrial Commission

Hearing Officer



BEFORE THE NORTH DAKOTA INDUSTRIAL COMMISSION 
OF THE STATE OF NORTH DAKOTA 

 
 

In re application of Summit Carbon Storage #1, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in Sections 
31, 32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 
25, 26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 
15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 
29, 30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 12, 
Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver 
Counties, ND, in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage # 1, 
LLC to consider the amalgamation of the storage 
reservoir pore space, in which the Commission 
may require that the pore space owned by 
nonconsenting owners be included in the geologic 
storage, as required to operate the Summit Carbon 
Storage #1, LLC storage facility located in 
Sections 31, 32, 33, and 34, Township 142 North, 
Range 87 West, Sections 1, 11, 12, 13, 14, 15, 22, 
23, 24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, Township 
141 North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver 
Counties, ND, in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage # 1, 
LLC for an order of the Commission determining 
the amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, Sections 1, 
11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, Sections 2, 
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 

CASE NOS. 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 

 
 



2 

20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 
34, and 35, Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 North, 
Range 88 West and Sections 4, 5, 6, and 7, 
Township 140 North, Range 87 West, Mercer, 
Morton, and Oliver Counties, ND, in the Broom 
Creek Formation. 
 
In re motion to consider establishing the field and 
pool limits for lands located in Sections 31, 32, 
33, and 34, Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 
35, and 36, Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 
31, 32, 33, 34, and 35, Township 141 North, 
Range 87 West, Sections 1, 2, 3, and 12, 
Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #1, LLC for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation. 
 
In re application of Summit Carbon Storage #2, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in Sections 
27, 28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, Range 
88 West, Mercer and Oliver Counties, ND 
 
In re application of Summit Carbon Storage # 2, 
LLC to consider the amalgamation of the storage 
reservoir pore space, in which the Commission 
may require that the pore space owned by 
nonconsenting owners be included in the geologic 
storage, as required to operate the Summit Carbon 
Storage #2, LLC storage facility located in 
Sections 27, 28, 29, 32, 33, 34, and 35, Township 
143 North, Range 88 West, Sections 1, 2, 3, 4, 5, 
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6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 
34, 35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 
and 31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, Range 
88 West, Mercer and Oliver Counties, ND in the 
Broom Creek Formation. 
 
In re application of Summit Carbon Storage # 2, 
LLC to consider the application of Summit 
Carbon Storage #2, LLC for an order of the 
Commission determining the amount of financial 
responsibility for the geologic storage of carbon 
dioxide from the Midwest Carbon Express 
Pipeline in the storage facility located in Sections 
27, 28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, Range 
88 West, Mercer and Oliver Counties, ND, in the 
Broom Creek Formation.  
 
In re motion of the Commission to consider 
establishing the field and pool limits for lands 
located in Sections 27, 28, 29, 32, 33, 34, and 35, 
Township 143 North, Range 88 West, Sections 1, 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 
32, 33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 
29, 30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation, and enact such special field rules as 
may be necessary. 
 
In re application of Summit Carbon Storage #3, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
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Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in Section 
36, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, 
and 36, Township. 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, 
and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13 14, and 24, Township 142 
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 
8, 9, 10, 11, 12, 13, 14, and 24, Township 142 
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 142 
North, Range 85 West, Oliver County, ND. 
 
In re application of Summit Carbon Storage #3, 
LLC to consider the amalgamation of the storage 
reservoir space, in which the Commission may 
require that the pore space owned by 
nonconsenting owners be included in the geologic 
storage, as required to operate the Summit Carbon 
Storage #3, LLC storage facility located in 
Section 36, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, 
and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, Township 
142 North, Range 87 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 
34, and 35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, ND, 
in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage #3, 
LLC for an order of the Commission determining 
the amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 28, 
29, 30, 31, 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 
15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 
28, 29, 30, 32, 33, 34, and 35, Township 142 
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North, Range 86 West, and Sections 6, 7, 17, 18, 
19, and 20, Township 142 North, Range 85 West, 
Oliver County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for lands 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 30, 
31, 32, 33, 34, 35, and 36, Township 143 North, 
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and 
24, Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 
15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 
28, 29, 30, 32, 33, 34, and 35, Township 142 
North, Range 86 West, and Sections 6, 7, 17, 18, 
19, and 20, Township 142 North, Range 85 West, 
Oliver County, ND, subject to the application of 
Summit Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation, and enact such special field rules as 
may be necessary. 

 
 

UNSWORN DECLARATION OF SERVICE BY ELECTRONIC MAIL  
AND RETENTION OF DOCUMENT 

 
 
[¶1] Amy Knutson states as follows: 

[¶2] I am of legal age and on the 7th day of June, 2024, I served the following documents:  

1. ORDER ON MOTION FOR EXPEDITED DISCOVERY AND MOTION FOR 
CONTINUANCE OF HEARING; and 

2. ORDER ON REQUEST FOR TELEPHONIC TESTIMONY. 
 
upon the following by electronic mail as follows: 

 Derrick Braaten – derrick@braatenlaw.com;  
 Lawrence Bender – lbender@fredlaw.com; 
 S. Thomas Throne – tthrone@thronelaw.com 

Joshua Swanson – jswanson@vogellaw.com. 
  
[¶3] The original document shall be retained at the North Dakota Department of Mineral 

Resources, 600 E. Boulevard Ave. – Dept. 405, Bismarck, North Dakota, 58505-0840. 

  





From: Hughes, Bethany
To: Helms, Lynn D.; derrick@braatenlawfirm.com; Joshua A. Swanson
Cc: Garner, David P.; Forsberg, Sara L.; Knutson, Amy N.; Bender, Lawrence
Subject: Summit Carbon Solutions - NDIC Case Nos. 30869-30880
Date: Friday, June 7, 2024 2:31:41 PM
Attachments: Summit - NDIC Case Nos. 30869-30880 - Request to Participate by Telephonic Means-c.pdf

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Good afternoon,
 
Please find the attached documents, listed below, for filing and service with respect to the
above-referenced case numbers.
 
1.  Request to Participate by Telephonic Means; and
2.  Certificate of Service.
 
Bethany Hughes
Legal Administrative Assistant/Paralegal
Fredrikson & Byron, P.A.
Please note our new address:
304 East Front Ave, Suite 400, Bismarck, ND 58504-5639
Direct: 701-221-8641  |  Main: 701.221.8700  |  Fax: 701-221-8750
**This is a transmission from the law firm of Fredrikson & Byron, P.A. and may contain information which is privileged,
confidential, and protected by the attorney-client or attorney work product privileges. If you are not the addressee, note that
any disclosure, copying, distribution, or use of the contents of this message is prohibited. If you have received this
transmission in error, please destroy it and notify us immediately at our telephone number (701) 221-8700. The name and
biographical data provided above are for informational purposes only and are not intended to be a signature or other indication
of an intent by the sender to authenticate the contents of this electronic message.**
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BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA


CASE NOS. 30869-30880
In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2,3,4,5, 6, 7,8,9, 10, 11, 14, 15, 16,
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31,
32, 33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2,3, and 12, Township 140 North,
Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND


In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit Carbon
Storage #1, LLC storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2,3,4,5, 6, 7,8, 9, 10, 11, 14, 15, 16,
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31,
32, 33, 34, and 35, Township 141 North, Range 87
West, Sections 1,2,3,and 12, Township 140 North,
Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, in the Broom
Creek Formation.


In re application of Summit Carbon Storage # 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,







Township 142 North, Range 87 West, Sections 1,
11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2, 3,
4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21,
22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35,
Township 141 North, Range 87 West, Sections 1, 2,
3, and 12, Township 140 North, Range 88 West
and Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.


In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35,
and 36, Township 141 North, Range 88 West,
Sections 2, 3, 4, 5, 6, 7,8, 9, 10, 11, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2,3, and 12, Township 140 North,
Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.


In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3,4, 5, 6, 7,8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5, 6,
7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND


In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission







may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit Carbon
Storage #2, LLC storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11,12,13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5, 6,
7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 88 West, Sections 5, 6, 7, 8, 17, 18,
19, 20, 29, 30, 31, Township 142 North, Range 87
West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.


In re application of Summit Carbon Storage # 2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11,12,13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5, 6,
7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.


In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1, 2,
3,4,5,6,7,8,9,10,11,12,13,14,15,16,17,18,19,
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34,
35, and 36, Township 142 North, Range 88 West,
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31,
Township 142 North, Range 87 West, and Sections
1,2, and 3, Township 141 North, Range 88 West,
Mercer and Oliver Counties, ND, subject to the







application of Summit Carbon Storage #2, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation, and enact such special
field rules as may be necessary.


In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1, 2,
11, 12, 13 14, and 24, Township 142 North, Range
87 West, Sections 1,2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12,
13, 14, and 24, Township 142 North, Range 87
West, Sections 1, 2,3,4,5, 6, 7,8, 9, 10, 11, 12, 13,
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 26, 27,
28, 29, 30, 32, 33, 34, and 35, Township 142 North,
Range 86 West, and Sections 6, 7, 17, 18, 19, and
20, Township 142 North, Range 85 West, Oliver
County, ND.


In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit Carbon
Storage #3, LLC storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,2,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12,
13, 14, 15, 16, 17,18, 19,20,21,22,23,24,25,26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18, 19,
and 20, Township 142 North, Range 85 West,
Oliver County, ND, in the Broom Creek
Formation.







In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143 North,
Range 87 West, Sections 19, 20, 21, 28, 29, 30, 31 ,
32, 33, 34, 35, and 36, Township 143 North, Range
86 West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1, 2,
3, 4, 5, 6, 7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34,
and 35, Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.


In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31 , 32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1, 2,
3, 4, 5, 6, 7,8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34,
and 35, Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.


REQUEST TO PARTICIPATE BY TELEPHONIC MEANS


In accordance with the provisions of Section 43-02-03-88.2(1) of the North Dakota


Administrative Code, Summit Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC and


Summit Carbon Storage #3, LLC, the applicants in the above-captioned matters (collectively,


"Applicants"), hereby request that the North Dakota Industrial Commission allow telephonic







communication of Applicants' witnesses at the June 12, 2024 hearing on the above-captioned


matters. Lawrence Bender, Fredrikson & Byron, P.A., 304 East Front Avenue, Suite 400, Bismarck,


ND 58504, (701) 221-8700, is counsel for Applicants and will be present at the hearing.


DATED this 7th day of June, 2024.


DER, ND Bar #03908
304 East Front Avenue, Suite 400
Bismarck, ND 58504-5639
(701) 221-8700
lbender@fredlaw.com
Attorneys for Summit Carbon Storage #1,
LLC, Summit Carbon Storage #2, LLC and
Summit Carbon Storage #3, LLC


#82726428vl







CERTIFICATE OF SERVICE


The undersigned hereby certifies that on this 7th day ofJune, 2024, a true and correct copy of


the foregoing document was filed electronically with the North Dakota Industrial Commission and


served upon the following via electronic mail:


Lynn Helms
lhelms@nd.gov


Derrick Braaten
derrick@braatenlawfirm.com


#82726428vl


Joshua Swanson
j swanson@vogellaw.com











BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA

CASE NOS. 30869-30880
In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2,3,4,5, 6, 7,8,9, 10, 11, 14, 15, 16,
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31,
32, 33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2,3, and 12, Township 140 North,
Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND

In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit Carbon
Storage #1, LLC storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2,3,4,5, 6, 7,8, 9, 10, 11, 14, 15, 16,
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31,
32, 33, 34, and 35, Township 141 North, Range 87
West, Sections 1,2,3,and 12, Township 140 North,
Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, in the Broom
Creek Formation.

In re application of Summit Carbon Storage # 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,



Township 142 North, Range 87 West, Sections 1,
11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2, 3,
4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21,
22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35,
Township 141 North, Range 87 West, Sections 1, 2,
3, and 12, Township 140 North, Range 88 West
and Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.

In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35,
and 36, Township 141 North, Range 88 West,
Sections 2, 3, 4, 5, 6, 7,8, 9, 10, 11, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2,3, and 12, Township 140 North,
Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.

In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3,4, 5, 6, 7,8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5, 6,
7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND

In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission



may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit Carbon
Storage #2, LLC storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11,12,13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5, 6,
7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 88 West, Sections 5, 6, 7, 8, 17, 18,
19, 20, 29, 30, 31, Township 142 North, Range 87
West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.

In re application of Summit Carbon Storage # 2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11,12,13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5, 6,
7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1, 2,
3,4,5,6,7,8,9,10,11,12,13,14,15,16,17,18,19,
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34,
35, and 36, Township 142 North, Range 88 West,
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31,
Township 142 North, Range 87 West, and Sections
1,2, and 3, Township 141 North, Range 88 West,
Mercer and Oliver Counties, ND, subject to the



application of Summit Carbon Storage #2, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation, and enact such special
field rules as may be necessary.

In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1, 2,
11, 12, 13 14, and 24, Township 142 North, Range
87 West, Sections 1,2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12,
13, 14, and 24, Township 142 North, Range 87
West, Sections 1, 2,3,4,5, 6, 7,8, 9, 10, 11, 12, 13,
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 26, 27,
28, 29, 30, 32, 33, 34, and 35, Township 142 North,
Range 86 West, and Sections 6, 7, 17, 18, 19, and
20, Township 142 North, Range 85 West, Oliver
County, ND.

In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit Carbon
Storage #3, LLC storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,2,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12,
13, 14, 15, 16, 17,18, 19,20,21,22,23,24,25,26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18, 19,
and 20, Township 142 North, Range 85 West,
Oliver County, ND, in the Broom Creek
Formation.



In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143 North,
Range 87 West, Sections 19, 20, 21, 28, 29, 30, 31 ,
32, 33, 34, 35, and 36, Township 143 North, Range
86 West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1, 2,
3, 4, 5, 6, 7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34,
and 35, Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31 , 32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1, 2,
3, 4, 5, 6, 7,8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34,
and 35, Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.

REQUEST TO PARTICIPATE BY TELEPHONIC MEANS

In accordance with the provisions of Section 43-02-03-88.2(1) of the North Dakota

Administrative Code, Summit Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC and

Summit Carbon Storage #3, LLC, the applicants in the above-captioned matters (collectively,

"Applicants"), hereby request that the North Dakota Industrial Commission allow telephonic



communication of Applicants' witnesses at the June 12, 2024 hearing on the above-captioned

matters. Lawrence Bender, Fredrikson & Byron, P.A., 304 East Front Avenue, Suite 400, Bismarck,

ND 58504, (701) 221-8700, is counsel for Applicants and will be present at the hearing.

DATED this 7th day of June, 2024.

DER, ND Bar #03908
304 East Front Avenue, Suite 400
Bismarck, ND 58504-5639
(701) 221-8700
lbender@fredlaw.com
Attorneys for Summit Carbon Storage #1,
LLC, Summit Carbon Storage #2, LLC and
Summit Carbon Storage #3, LLC

#82726428vl



CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this 7th day ofJune, 2024, a true and correct copy of

the foregoing document was filed electronically with the North Dakota Industrial Commission and

served upon the following via electronic mail:

Lynn Helms
lhelms@nd.gov

Derrick Braaten
derrick@braatenlawfirm.com

#82726428vl

Joshua Swanson
j swanson@vogellaw.com



From: Desirae Zaste
To: -Info-Oil & Gas Division; Forsberg, Sara L.; Garner, David P.; Knutson, Amy N.; Helms, Lynn D.; Bender,

Lawrence; TThrone@thronelaw.com; Joshua A. Swanson
Cc: Derrick Braaten; Hughes, Bethany; Etter, Mary; MStalick@thronelaw.com
Subject: Summit Carbon Storage #1, #2, and #3, LLC (Case Nos. 30869-30880)
Date: Friday, June 7, 2024 12:00:05 PM
Attachments: image002.png

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Good afternoon,
 
Attached for filing and service is a link containing the following documents:
 

Declaration of Kurt Swenson with attachments;
Declaration of Michael Bauman with attachments;
Declaration of Glenn Gerving with attachments;
Declaration of Michael & Bonnie Haupt with attachments;
Declaration of John M. Jochim with attachments;
Declaration of Kevin Kraft with attachments;
Declaration of Charmayne Liebelt with attachments;
Declaration of Kirk Maize with attachments;
Declaration of Christy Metz with attachments;
Declaration of JoLene Rust with attachments;
Declaration of Gary A. Smith with attachments; and
Declaration of Service.

 
 Declarations of Landowners

 
The link will expire on June 13th. Thank you.
 
Desirae Zaste│ Certified Paralegal

 

Braaten Law Firm
109 N. 4th Street, Suite 100

Bismarck, ND  58501
Phone:  701-221-2911

Fax:  701-221-5842
www.braatenlawfirm.com

 

 
PRIVILEGED COMMUNICATION
This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic
Communications Privacy Act, 18 U.S.C. Sections 2510-2521.  This e-mail is confidential and may contain information
that is privileged, attorney work product or exempt from disclosure under applicable law.  Recipients should not file
copies of this e-mail with publicly accessible records.  If you have received this message in error, please immediately
notify the sender by return e-mail and delete this e-mail message from your computer. Thank you for your
cooperation.
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NORTH DAKOTA INDUSTRIAL COMMISSION 
 

OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case Nos. 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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DECLARATION OF KURT SWENSON 

[¶1] I, Kurt Swenson, as trustee of The Swenson Living Trust, declare, on behalf of the Trust 

and based on personal knowledge, as follows : 

[¶2] I have ownership interest in the following properties that lie within the boundaries of the 

proposed BK Fischer Storage Facility. 

• Township 142 North, Range 87 West
Section 7: Outlot B in E1/2 NW1/4 LESS Lot One
Oliver County, ND

• Township 142 North, Range 88 West
Section 14: W1/2 NE1/4
Mercer County, ND

• Township 143 North, Range 88 West
Section 27: S1/2 SE1/4
Mercer County, ND

[¶3] To the best of my knowledge, the properties listed in ¶ 2 above are encumbered by the 

following easements: 

• Section 7:
i. Southwest Water Authority Easement executed by James Kusler, Johnell Kusler,

and Milda Hedblom dated February 3, 2014 (90188/90189/90190).
ii. Trent T. Martin Easement (Water Well and Tank) executed by Johnell Kusler

(PR), et al. and dated May 31, 2022 (97087).
iii. Trent T. Martin Easement (Corrected Reciprocal Access) executed by Johnell

Kusler (PR), et al. and dated May 31, 2022 (97731).

• Section 14:
i. Oliver-Mercer Electric Coop Easement executed by John Scheidt and dated April

22, 1949 (209412).
ii. Oliver-Mercer Electric Coop Easement executed by Gladys Scheidt and dated

July 3, 1990 (209427).
iii. West River Telecommunications Coop Easement executed by Gladys Scheidt and

dated June 29, 1993 (153687).
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• Section 27:
i. Oliver-Mercer Electric Coop Easement executed by Leland Erickson and dated 

November 6, 1974 (208123).
ii. Southwest Water Authority Easement executed by James Kusler and dated 

February 3, 2014 (211517).
iii. Roughrider Electric Coop, Inc. Right of Way Easement executed by James Kusler 

and dated June 19, 2014 (206136).
iv. Southwest Water Authority Easement executed by James Kusler, dated May 22, 

2015 (207510).

[¶4] I have ownership interest in the following properties that lie within the boundaries of the 

Review Area of the proposed BK Fischer Storage Facility: 

• Township 142 North, Range 87 West
Section 9: SW1/4
Oliver County, ND

• Township 142 North, Range 87 West
Section 21: W1/2
Oliver County, ND

• Township 143 North, Range 88 West
Section 27: N1/2 SE1/4
Mercer County, ND

[¶5] To the best of my knowledge, the properties listed in ¶ 4 above are encumbered by the 

following easements: 

• Section 21:
i. Oliver-Mercer Electric Coop. Easement executed by Norman Smith and dated 

June 6, 1946 (91055).

• Section 27:
i. Oliver-Mercer Electric Coop Easement executed by Leland Erickson and dated 

November 6, 1974 (208123).
ii. Southwest Water Authority Easement executed by James Kusler and dated 

February 3, 2014 (211517).
iii. Southwest Water Authority Easement executed by James Kusler and dated May 

22, 2015 (207510).

[¶6] I have ownership interest in the following properties that lie between, and will be impacted 

by, the proposed Storage Facilities: 
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• Township 142 North, Range 87 West
Section 21: E1/2
Oliver County, ND

• Township 142 North, Range 87 West
Section 22: NW1/4
Oliver County, ND

[¶7] To the best of my knowledge, the property listed in ¶ 6 above are encumbered by the 

following easements: 

• Section 21:
i. Roughrider Electric Coop, Inc. Easement executed by Faye Swenson and 

dated July 1, 2008 (88076).
ii. Southwest Water Authority Easement executed by Kurt Swenson, et ux. 

and dated April 2, 2015 (89860).
iii. West River Telecommunications Cooperative Right-of-Way Easement executed 

by Donna M. Smith and dated November 18, 2015 (92299).

• Section 22:
i. West River Telecommunications Cooperative Right-of-Way Easement executed 

by Donna M. Smith and dated November 18, 2015 (92299).

[¶8] I have ownership interest in the following property that lies within the boundaries of the 

Review Area of the proposed KJ Hintz Storage Facility: 

• Township 142 North, Range 87 West
Section 15: SE1/4
Oliver County, ND

[¶9] To the best of my knowledge, the property listed in ¶ 8 above is encumbered by the 

following easements: 

• Section 15:
i. Oliver-Mercer Electric Coop. Easement executed by Ralph Smith and dated June

6, 1946 (91055).
ii. Oliver-Mercer Electric Coop. Easement executed by Ralph E. Smith and dated

November 20, 1975 (90409).
iii. North Dakota State Water Commission Pipeline Easement executed by Jule

Silbernagel, et al. and dated February 21, 2011 (86785).
iv. Roughrider Electric Coop, Inc. Easement executed by Faye Swenson and dated

August 11, 2014 (90519).
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WARRANTY DEED 
THrS INDENTURE, made this /(, II, day of June, 2023, between JOHNELLJ. KUSLER 

and GEOFFREY E. TAYLOR, wife and husband, whose post office address is 1884 Hillcrest 

Avenue, St. Paul, Minnesota 55116 AND MILDA L. HEDBLOM, a/k/a MILDA K. HEDBLOM 

and EDWIN FOGELMAN, wife and husband, whose post office address is 1801 Summit A venue, 

St. Paul, Minnesota 55105, Grantors; and KURT M. SWENSON and FAYE B. SWENSON 

Trustees of the Swenson Living Trust dated May 19, 2023, whose post office address is 

5774 21st Street SW, Beulah, North Dakota 58523, Grantees. 

WITNESS ETH, for and in consideration of the sum of One Hundred Eighty-Four Thousand 

Four Hundred and Eighty-Six Dollars ($184,486.00), Grantors do hereby GRANT to said Grantees 

all of the following real property lying and being in the County of Oliver, and State of North Dakota 

and described as follows, to-wit: 

Outlot "B" located in the East Half (E½) of the Northwest Quarter 
(NW¼) of Section Seven (7), Township One Hundred Forty-Two (142) 
North, Range Eighty-Seven (87) West of the 5th P.M., Oliver County, 
North Dakota LESS Lot One (1) of said Outlot "B". 

The above legal description was obtained from a previously recorded instrument. 

The Grantors except and reserve unto themselves all of the oil, gas, coal, and 
all other minerals presently owned by them and located in and under the above 
described real property, together with the right of ingress and egress at all 
times for the purpose of mining, drilling, exploring, operating and developing 
said lands for oil, gas, coal, and all other minerals containing fissionable 
materials, and all other minerals, and storing, handling, transporting and 
marketing the same therefrom with the right to remove from said land all of 
the Grantees' property and improvements. 

And the said Grantors, for themselves, their successors and assigns, do covenant with the 



SOLEM LAW OFFICE 
109CENTRALAVES. 

P.O.BOX249 
BEULAH, ND 58523 
PH. (701) 873-5555 
FAX (701) 873-4958 

e-mail: beulaw@Walriv.com 

Grantees, that they are well seized in fee of the land and premises aforesaid, and have good right to 

sell and convey the same in manner and form aforesaid; that the same are free from all 

encumbrances, except easements, reservations of record, and any outstanding protective covenants; 

and the above granted lands and premises in the quiet and peaceable possession of said Grantees, 

against all persons lawfully claiming or to claim the whole or any part thereof, the said Grantors will 

warrant and defend. 

WITNESS, the hand of the Grantors: 

I certify that the full consideration paid 
for the property described in this Deed 
is $184,486.00. 

DATED: ~-t.j-z_.:s 
SIGNED:_p_K_;_~--~~_::-~_-_-_-_-______ _ 

STATE OF NORTH DAKOTA ) 
) 

COUNTY OF MERCER ) 

GEOFFREYE. TAYLO 

On this /6/:~ day of June, 2023, before me, a Notary Public in and for said County and 
State, personally appeared JOHNELL J. KUSLER and GEOFFREY E. TAYLOR, known to me 
to be the persons that are described in and that executed the within instrument, and acknowledged 
to me that they executed the same. 

SCOTTT. SOLEM 
NOTARY PUBLIC 

State of North Dakota 
My Comml11lon Expires: October 28, 2026 1 

- -
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STATE OF NORTH DAKOTA ) 
) 

COUNTY OF MERCER ) 

On this /ti/... day of :Tune , 2023, before me, a Notary Public in and for 
said County and State, personally appeared MILDA L. HEDBLOM and EDWIN FOGELMAN, known to me to be the persons that are described in and that executed the within instrument, and 
acknowledged to me that they executed the same. 

I SCOTTT: SOLEM 
NOTARY PUBLIC 

State of North Dakota 
~ Comml11lon Expires: October 28, 2028 

Auditor's Office 
Oliver County, N.D. V6-, 
transf r entered this.Ji::..day of 
---.,~~~:i..--~20~ 

MERcERCo~OTA 
NdTJ\RY P IC 
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225879 
STATE OF NORTH DAKOTA OFFICE OF 

COUNTY OF MERCER COUNTY RECORDER 
I hereby certify that the within instrument was filed in this office 
for record this 3/27/2023 at 10:40 AM, and was duly recorded as 
Book 179 DEED on Page 233 Fee: $20.0CJ 

County Recorder 6V\Q,vVWW'\ ~Q)').~ 

By Deputy ~---~-------­
Return To: SOLEM LAW OFFICE - BEULAH, PO BOX 249 

t'f%• BEULAH, ND 58523 

WARRANTY DEED 
t" 

THIS INDENTURE, made this / 5 day of '{'(\_cl.AC"- 2023, between -------~ 

JOHNELL J. KUSLER, as Personal Representative of the Estate of James 0. Kusler, whose 

post office address is 1884 Hillcrest Avenue, St. Paul, Minnesota 55116, JOHNELL J. KUSLER 

and GEOFFREY E. TAYLOR, wife and husband, whose post office address is 1884 Hillcrest 

Avenue, St. Paul, Minnesota 55116, AND MILDA L. HEDBLOM, a/k/a MILDA K. BED BLOM 

and EDWIN FOGELMAN, wife and husband, whose post office address is 180 l Summit A venue, 

St. Paul, Minnesota 55105, Grantors; and KURT M. SWENSON and FAYE B. SWENSON, 

husband and wife, whose post office address is 5774 2151 Street SW, Beulah, North Dakota 58523, 

Grantees. 

WITNESS ETH, for and in consideration of the sum of Two Hundred Forty-Four Thousand 

Six Hundred Two Dollars ($244,602.00), Grantors do hereby GRANT to said Grantees, as joint 

tenants with right of survivorship and not as tenants in common, all of the following real property 

lying and being in the County of Mercer, and State of North Dakota and described as follows, to-wit: 

Southeast Quarter (SEl/4) of Section Twenty-Seven (27), Township One 
Hundred Forty-Three (143) North, Range Eighty-Eight (88) West of the Fifth 
Principal Meridian, Mercer County, North Dakota. 

The above legal description was obtained from a previously recorded instrument. 

The Granto rs except and reserve unto themselves all of the oil, gas, coal, and 
all other minerals presently owned by them and located in and uuder the above 
described real property, together with the .-ight of ingress and egress at all 
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times for the purpose of mining, drilling, exploring, operating and developing 

said lands for oil, gas, coal, and all other minerals containing fissionable 
materials, and all other minerals, and storing, handling, transporting and 

marketing the same therefrom with the right to remove from said land all of 

the Grantees' property apd improvements. 

And the said Grantors, for themselves, their successors and assigns, do covenant with the 

Grantees, that they are well seized in fee of the land and premises aforesaid, and have good right to 

sell and convey the same in manner and form aforesaid; that the same are free from all 

encumbrances, except easements, reservations ofrecord, and any outstanding protective covenants; 

and the above granted lands and premises in the quiet and peaceable possession of said Grantees, 

against all persons lawfully claiming or to claim the whole or any part thereof, the said Gran tors will 

warrant and defend. 

WI1NESS, the hand of the Grantors: 

I certify that the full consideration paid 
for the property described in this Deed 
is $244,602.00. 

DATED: 111.ttccb 1.5; ~d,s' 

SIGNED:~ L- ~----. 

COUNTY OF Mercer-

) 
) 
) 

JOHNELL J. KUSLER, Personal 
Representative of the Estate of 
JAMES 0. KUSLER 

On this I.ff/... day of /Ybirc-t.. , 2023, before me, a Notary Public in and for said 

County and State, personally appeared JOHNELL J. KUSLER, as Personal Representative of the 

Estate of James 0. Kusler, known to me to be the person that is described in and that executed the 

within instrument, and acknowledged to me that she executed the same. 

.. 

SC•" 
Nn· 

Stc=n,.- if 

M)'Commis$, ,,. , , 

2 
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ST A TE OF .A e,,-I-L.:,,c, ~ 

COUNTY OF /??ea;:c--r 

) 
) 
) 

a~~r~ 
GEoiFREY E. TAYLOR 

On this /511... day of Inc.rel, , 2023, before me, a Notary Public in and for said 
County and State, personally appeared JOHNELL J. KUSLER and GEOFFREY E. TAYLOR, 
known to me to be the persons that are described in and that executed the within instrument, and 
acknowledged to me that they executed the same. 

t scorn: SOLEM 
NOTARY PUBLIC 

i State ot North Dakota 
11v Commission Expires: October 28, 2028 

3 

NOTARY PUBLIC 
P?e.n;;er COUNTY, A'.,r-#,_l,r.~ef,.1. 



SOLEM LAW OFFICE 
l09 CENTRALAVE S. 

P.O.BOX249 
BEULAH, ND 58523 
PH. (701) 873-5555 
FAX (701) 873-4958 

e-mail: beulaw@westriv.com 

STATE OF Ahr-Ii. l?,14/-c­

COUNTY OF J?te::.1---c~ 

) 
) 
) 

~L.d~ MJLAL.HEDBLOM 

Z:-~---
EDWIN FOGELMANV 

On this /..5/-1-. day of /?1?i•C"'- , 2023, before me, a Notary Public in and for 
said County and State, personally appeared MILDA L. HEDBLOM and EDWIN FOGELMAN, 
known to me to be the persons that are described in and that executed the within instrument, and 
acknowledged to me that they executed the same. 

SCOTT T. SOLEM 
NOTARY PU8LIC 

StateofN 
My Commission Elt Orth Dakota 

Pl,.,: October 28, 20 ~' 

4 



























































































































































































































23-230002 

1 

NORTH DAKOTA INDUSTRIAL COMMISSION 
 

OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case Nos. 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation.

In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND.

In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND.

In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation.
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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DECLARATION OF MICHAEL BAUMAN 

[¶1] I, Michael Bauman, declare the following based on personal knowledge: 

[¶2] I have ownership interest in the following property that lies within the boundaries of the 

BK Fischer Storage Facility. 

 Township 142 North, Range 88 West 
Section 24: SW1/4, less a 20-acre parcel & ROW 
Mercer County, ND 

 
[¶3] To the best of my knowledge, the property listed in ¶ 2 above is encumbered by the 

following easements:

 Oliver-Mercer Electric Cooperative, Inc. Right-of-Way Easement executed by John 
Jochim on June 25, 1980 (209443). 

 
 West River Telephone Right-of-Way Easement executed by John B. Jochim on April 

13, 1993 (153703). 
 

 ND Water State Water Commission Pipeline Easement executed by Rick and Valerie 
Bauman on August 19, 2010 (195749). 

 
 Southwest Water Authority Right-of-Way Easement executed by Michael Bauman on 

October 16, 2014 (206892). 
 
[¶4] Attached is the deed which I believe indicates my ownership in the property listed above. 

[¶5] Attached are the easements currently encumbering these properties based on the 

information I have. 

 
I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true and 
correct. 
 
Signed on the _____ day of _________ , 2024 at ________________, ND, United States.
 
 
 
Michael Bauman



WARRANTY DEED 

This deed is made by Rick Bauman and Valerie K. Bauman, husband and wife, Grantors, to Michael 

P. Bauman, Grantee, whose post office address is 572 Oemler Loop, Savanna, GA 31410. 

For valuable consideration, Grantors' grant and convey to Grantee the following real property (the 
premises) located in Mercer County, North Dakota: 

Township 142 North, Range 88 West 
Section 24: SW¼ less a 20 acre parcel described as follows: 

Commencing at the NE comer of SW¼, thence West along the 
North boundary of the SW¼ a distance of 950 feet; thence South in 
a line parallel to the East boundary of the SW',� a distance of 915 
feet; thence East in a line parallel to the North boundary of the 
SW¼ a distance of 950 feet to the East boundary of the SW¼; 
thence North along the East boundary of the SW¼ to the point of 
beginning. 

The legal description was obtained from � a previously recorded instrument D or prepared 
by Jeffrey T. Landon of Lange & Donovan, PLLP, PO Box 488, Hazen, ND 58545. 

Grantor covenants that they are well seized in fee of the premises, which he has the right to sell and 
convey, and which are free from encumbrances except those of record. Further, they covenant that they will 
warrant and defend the premises in the quiet and peaceable possession of the Grantee. 

Dated this 9th day of May, 2011. 

State of North Dakota ) 
)ss. 

County of Mercer ) 

GRANTOR: 

Ktik 2� 
Rick Bauman 

VruiJ\it K- B�llW\a'av 
Valerie K. Bauman 

On this 9th day of May, 2011, before me, a notary public, personally appeared Rick Bauman and 

Valerie Bauman, husband and wife, who acknowledged to me their execution of the foregoing instrument. 
MORTGAGEE 

� My Commission Expires: MORTGAGOR 
� d � INDEXED V- Notary ublic 

Mercer County, North Dakota 
t 

Notary Public 
State of North Dakota 

My c:0�1:1issim1 expires Jan 14, 2015 

197840 

STATE OF NORTH DAKOTA OFFICE Of 

COUNTY OF MERCER COUNTY RECORDER 

I hereby c:et tify that the with1r, instr urner1t \/lias filed 1n this_ off1c<c': 
for record this 10/13/2011 at 9 ".40 AM, and ,'las duly reco1ded as 
Book 151 DEED on Page 648 Fee. $10.00 

County Recorder � t · �, 

By Deputy < � �, 
Return To. LANGE LAW OFFICE, PO BOX 488 

UU>( HAZEN, ND 58545 

� I certify the requirement for a report of statement of full consideration 
�aid does not apply because this deed is for one of the transactions 
�xe�pted ��r Subdi1.r!s�0n �c) cf Subdivi�!on 'S. of Secticn 11 18�02.2 
NDCC. 7 

s;goed, �� 
#RANTEE OR AGENT) 

Dated: /4:7 f 
I 

;._o// 

Delinquent Taxes, Special Assessments, or lnstallments of 
Spec;iaJ., _tssessments ,t<!t� Transfer Entered this 
�ay of v, . 2011. 

�H 
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NORTH DAKOTA INDUSTRIAL COMMISSION 
 

OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case Nos. 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 

 
  







Taxes and Special Assessments paid and 
TRANSFER ACCEPTED this l'Jf'. day 
of t)�ONNOR/\ 2018. 

$\o W,o , ...... <om� 
Mercer County Auditor 

By: ��5uoerl 
MORTGAGEE 

MORTGAGOR 

INDEXED✓ 

STATE OF NORTH DAKOTA 
217088 

COUNTY OF MERCER 
OFFICE OF 

I hereby certify that the within in 
COUNTY RECORDER 

for record this 12/19/2018 at 11 ·�
t���ent was filed tn th1�, offict: 

Book 169 DEED on Page 347 Fee: $20.0'0 
and was duly recorded 

Coun�e
\(

o
�

d r WU7Ch -t. (aJ:_ 
By Qepi:jt.,. . r A. Vt� Return To: GLE N GERVING, /�07 

GLEN ULLIN, ND 58631-0607 

QUIT CLAIM DEED 
******************************************************••····················· 

THIS INDENTURE made this _J}j_ day of f!Jcfr;/:µ,,U , 2018, between Dean Gerving, 
2506 LaCorte Place, Bismarck, ND 58503, formerly of 607 9th Avenue SW, Mandan, ND 58554, 
Grantor; and Glenn Gerving, P.O. Box 607, Glen Ullin, ND 58631-0607, Grantee; 

For and in consideration of One Dollar and other good and valuable consideration, Grantor 
does hereby QUIT CLAIM to Grantee, an undivided one-half (1/2) interest in all those tracts 
or parcels of land lying and being in the County of Mercer, and State of North Dakota, and 
described as follows, to wit: 

The South fifty-three (53) acres of the South Half of the South Half 
(Sl/2S1/2) of Section Thirteen (13), in Township One Hundred Forty­
One (141) North, Range Eighty-Eight (88) West of the Fifth Principal 
Meridian, LESS a tract of land deeded to the State of North Dakota 
for the use of the State Highway Deptment described as follows: 

All that portion of the South fifty-four (54) acres of the South Half of 
the South Half (S 1/2 S 1/2) of Section Thirteen (13), Township One 
Hundred Forty-One (141) North, Range Eighty-Eight (88) West, 
lying within a strip of land 100.00 feet wide, located on the Easterly 
side of and measured at right angles to the following described 
highway center line, as surveyed and staked: Beginning at a point 
154.58 feet East of the Southwwest corner of said Section Thirteen 
(13), thence from a tangent bearing North 0.09' West running along 
a 0.30' curve to the left 446. 7 feet, more or less, until said stip 
crosses the North Line of said South 54 acres, also including all that 
portion lying Westerly of the above described strip except all that 
portion lying within 33 feet of the section line, tract contains 1.92 
acres, more or less. 

The North one hundred six (106) acres of the South Half of the South 
Half (S 1/2 S 1/2) of Section Thirteen (13) in Township One Hundred 



Quit Claim Deed Dean Gerving to Glenn Gerving, Page -2-

Forty-One (141) North, Range Eighty-Eight (88) West of the Fifth 
Principal Meridian in Mercer County , North Dakota, subject to all 
conveyances of record and to all existing easements and rights-of­
way. 

The South fifty-three (53) acres of the North one hundred six (106) 
acres of the South Half ( S  l/:2)�116the South fifty-four (S4) acres of 
the North Half of the South Half (N 1/2 S 1/2) of Section Thirteen (13), 
in Township One Hundred Forty-one (141) North, Range Eighty­
Eight (88) West of the Fifth Principal Meridian in Mercer County, 
North Dakota, subject to all conveyances of record and to all existing 
easements and rights-of-way. 

These descriptions were obtained from a previously recorded instrument, namely that 
Warranty Deed dated March 12,2007, recorded as Document No.184674. 

WITNESS, The hand of the Grantor: 

Dean Gerving 

STATE OF NORTH DAKOTA) 

/J/4 ..L )ss. 

COUNTY OF� ron ) • 
On this )7 d,day of �ce.Mbet- , 2018, before me personally appeared Dean 

Gerving, a single person, known to me to be the same person described in and who executed 
the within and foregoing instrument, and acknowledged to me that he executed the same. 

SHANE A HEL_LMAN � 
Notary Pubhc 

�� State of North Dakota 
My Commission Expires July 28, 2021 State of North Dakota 

-f / 
. 

My Commission Expires: vi/ I/ Zi, z�z I 
> 

I hereby certify that the transaction which is the subject matter of this conveyance is exempt 
from a statement of full consideration t�f, as it is made by Quit Claim Deed. 

1 :i. ; 9 -/ fr � ntkV Ji� 
Date Gi:,a tee or Agent I 

2 



WARRANTY DEED 

THIS INDENTURE, Made this· -J/jh day of January, 2006, be-

tween Lynn Flemmer, a single man, grantor, whether one or more 

and Glenn Gerving and Lisa Gerving, husband and wife, as joint 

tenants, as to an undivided one-half (1/2) interest and Dean Ger­

ving and Tania Gerving, husband and wife, as joint tenants, as 

to the·other one-half (1/2) interest, grantee�, whose postoffice 

addresses are · P.O. Box 607, Glen Ullin, _North Dakota 58631 and 

607 9th Avenue SW, Mandan, North Dakota 58554,: respectively, 

WITNNESSETH, For and in consideration of ·the sum of one dollar 

($1. 00). and other good and valuable consideration in money or monies 

worth - - - - - - Dollars, granter does hereby GRANT to the 

grante�s a1·1 of the fo�lowing real property lying and being in the 

County of MercP.r and State of North Dakota, and qescribed as follows, 

to-wit: 

_Township 141� Range 88 
Mercer County, ND 
Sec. 24: SW¼ and SW¼ 

of the NW¼ 
Reserving and excepting all minerals· owned 
by the granter. 

And the said grantor for himself and his heirs, exe�utors and 

adminis_trators, does covenant with the grantees that he is well­

seized in fee of the land and premises aforesaid and has good right. 
to sell and convey the same in m�nner and form aforesaid; that the 

same are free from all incumbrances, except installments of special 

assessments or assessments for special improvements which have not 

been certified to the County Auditor for collection, easements, 

533 



r.. : . 534 
rights of ways, mineral deeds, mineral leases and mineral reser� 

vations, and the .. �bove.granted lands and premises in the quiet and . . . 

peaceable possession of said grantees, against all persons lawfully . 

claiming or ·to cla.im the whoie or any part thereof, the ·said granter 

will warrant and defend. 

WITNESS, The hand of the grantor: 

STATE OF NORTH DAKOTA .) 

·.) ss 

. ), 

�t 
Lynn Femmer . � 

COUNTY OF l'fERCEu: 

On this day :Of January, 2006, before me, personally ap-

peared Lynn Flemmer, a single person, known-to me to be the person 

who is described in, and who executed the within and foregoing;in­

strument,.an� severally acknowledged that he executed the same. 

My Commission Expires: 

BEIHANIE CHRISTMANN 
• le 

State of North Dakota 
Commission Expires Aprtl 2. 2cm 

MORTGAGFE 
MORTG;\GOR 

\NDEXED V 

Taxes and Special Assessments paid an� �om;, ,/fJ! day of 

:0?ti!�� 

Notary Public 
Mercer- County, North Dakota 

18.1870 

; STATE OF NORTH DAKOTA OFFICE OF 
I COUNTY OF MERCER COUNTY RECORDER 

I hereby certify that within instrument was filed in this office 
for record this 01/17/2006 at 09:37 AM and was duly recorded in 
Book 137 DEEDS on Page 0533. Fee: $13.00 

county Recorder � /. • Co.Jy_ 
By Deputy_�����������---=�u:''�''�\ll�l/.;.;/1.:.:.///� 

Return To: HALPERN- W OFFICE PO BOX 606 �" -4. �ECO Ji ¾ 
GLEN ULLIN, ND 58631 � .:,,.'\ ......... O� �-

- ·----.... 

� .::,"" .•· ·• .. i\ �::. 
� 0 ... .,... •. � 
.::o .-

L·. :::. 
� ; s£r\ � � � -:: •• :Q::: -:::.� · ...... ;:: 

� � • • .,,. •• .3t..• � � -9. •.. .•• ... � 
� C'· ••••••••• �' -§6 1-..-: �,., cout\'\ �� i'/11, �''" 11111111111\ \\\\\\ 



WARRANTY DEED 

THIS INDENTURE, Made this _day of May, 2006, between Glenn ---1.,i 

Gerving and Lisa Gerving, husband and wife and_Dean Gerving and Tania 

Gerving, husband and wife,· gr an tor, whether one or more,. and Glenn 

Gerving and Lisa Gerving, husband and wife, grantees, whose post office 

address. is P.O. Box 607, Glen Ullin, ND 5�631-0607. 

WITNESSETH, For and in consideration of the sum of one dollarr• 

($1.00). and other good and valuable consideration in money or monies 

worth - - - - - - - -Dollars, 

gran�or does hereby GRANT to the grantees, as joint tenants and not as 

tenants·_ in common, all of the following. real property lying and being 

in the County of Mercer and State of North Dakota, and described as 

follows·, to-wit: 

1. N½NE¼ of Sec. 13,Twp. 145N, Rng. 89W. 
2. S½SWi.of Sec. 24, Twp. 141N, Rng. 88W 
3. S½SWiNWi of Sec·. 24, Twp. 141N, Rng. 88W 

And the said grantor for himself, his heirs, executors and ad­

ministrators, does coven�nt with the grantees that he is well seized 

in fee of the land and premises aforesaid and has good right to sell 

and convey the same in manner ·and form aforesaid; that the same are 

free from all incumbrances, except installments of special assess­

ments or assessments for special improvements which have not been 

certified to the County Auditor for collection� easements, rights of 

ways, zoning ordinances and amendments, EPA issues, mineral reser­

vations, mineral leases and mineral deeds and any limitations of 

record,_and the above granted lands· and premises in the quiet and 



. . 

peaceab,le--.possession ·of said grantees, against all persons lawfully 

claiming or to claim the_- whole or any -part thereof, the said granter 

will warrant and defend. 

WITNESS, The hand o.f the 

. " . 
_My Commission··Expires: 

June 26, 2008 

Lisa G�rving' 

----------

·44_0 



182609 

MOR1GI-\GEE 
MOR1G�GOR 

\NOEXED� 

I STATE OF NORTH DAKOTA OFFICE OF 
COUNTY OF MERCER . COUNTY RECORDER 

: I hereby certify that within instrument was filed in this office 
: for record this 06/02/2006 at 09:28 AM and was duly recorded in 
• Book 138 DEEDS on Page 0439. Fee: $16.00 
{ Count

� Recorder ,8;,..,� X- � 
! 

By Deputy _______________ .,...... __ 
Return To: BANK OF GLEN ULLIN PO BOX 99 

GLEN ULLIN, ND 58631-0099 

( . .  
Delinquent Taxes. Special Assessments, or lnslallmenls of 

� 
• �sessments I id and Transfer Entered this 

day of . _ ----���·· 2006, 

••• 

�-; 441 





. 
ALL PERSONS TAKE NOTlCE: 

SOUTHWEST WATER AUTHORITY 

Southwest Pipeline Project Building 
West Industrial Park 
4665 2nd Street SW 

Dickinson, ND 58601-7231 
(701) 225-0241 

Toll Free: 1-888-425-0241 

Segment 7-9E WEST CENTER SERVICE AREA 

Parcel 141-88-27 

RIGHT-OF-WAY EASEMENT 

In consideration of one dollar ($1.00) and other good and valuable consideration GLENN & LISA GERVING PO BOX 607 
GLEN ULLIN, ND 58631 hereinafter referred to as Grantor, does hereby grant, bargain, sell, transfer and convey to the Southwest Water 
Authority, hereinafter referred to as the Grantee, its successor and assigns, a perpetual easement with right to erect, construct, install and 
lay, and thereafter use, operate, inspect, repair, maintain, replace, and remove water pipelines, connections, valves and all other appurtenant 
facilities used in connection with the construction, operation and maintenance of the Southwest Pipeline Project, over, above, across and 
through the land of the Grantor, situated in Mercer County, State of North Dakota, said land being described as follows: Sl/2 SWl/4 LESS 
R/W & Sl/2 SWl/4 NWl/4 LESS R/W SECTION 24 TOWNSHIP 141 RANGE 88 (the tract that contains 4.04 acres, more or less), 
together with the right of ingress and egress over the adjacent lands of the Grantor, successors and assigns for the purposes of this easement. 

1. The permanent easement will be thirty (30) feet in width, fifteen (15) feet on each side of the center line of the pipeline as 
constructed, with an additional ten (10) feet of temporary right-of-way for a total construction easement width of forty (40) feet, twenty 
(20) feet on each side of the center line. 

2. The Grantee covenants to maintain the easement in good repair so that no unreasonable damage will result from its use to the 
adjacent land of the Grantor, successors and assigns. The Grantor will receive compensation for damages to growing crops caused by the 
construction or operation. The Grantor will report any damages within three (3) years of the construction of the project. 

The grant and other provisions of this easement shall constitute a covenant running with the land for the benefit of the Grantee, its 
successors and assigns. 

F, the Grantor has executed this instrument this '6°rlJ day of_..,tJ,1a.....,.,pr��----' 20-!5. 

-�J!KL.����=====:J-__ aRANToR k, ,Ar .dkmfi GRANTOR 

State of Nb 

County of Moirm> 
On 'tn,J -�------' 20.1£, personally appeared before me _.,.LJ .. r .... "'"'-;,..4.,,_____.6..._.E"""ll,,....,_IC-l)kL-"'-___ _ /titµ, 

'X. whom I know personally. 

�t-�,J (nlUlf,.,,/, 

_____ whose identity I verified on the basis of ___________ _ 
_____ whose identity I verified on the oath or affirmation of ________________ , a credible witness to be 
the signor of the above and he/she acknowledged that he/she signed it. 

Notary Public�:...1..-=---+-___:��➔�....,,,==------

//Jollt,AJ 
My Commission Expires: A)ou 7 ,2:() ,2 0 
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SOUTHWEST WATER AUTHORITY 

207 178 STATE Of NORTH DAKOTA OFFICE O F  COUNTY OF MERCER C O U NTY R EC O R D E R  I hereby certify that the within i nstrument w
a
s filed i n  this officE 

for reco rd this 5/22/2 0 1 5  at 1 2:4 1  P M, and was duly recorded a 
Book 2 03 MIS C on Pa ge 2 0 9  Fee: $ 13.00 

County Recor der�� � � 

By Deputy . . . 
Re tu rn  To: S O UT H WE S T  W AT E R  A UT HO R ITY, W ES T  I NDU S TRIA 

4 66 5  2 N D  S T  S W  DICKINSON, ND 58 60 1- 7231 

' 1  !� �. � :  .·; ·,,' ; ;  ·: 
{ ;:., .__ . �  : '. .; � ( ;! 1." � 
"'f"', ;�, .J >t,,.,,'.i ,..;1..·· ., !< (' !!' >\.� .. , ,, 

' 1) ;· • � '  

,,- '-. "':. · ·:·· •
v _;i, 1.. 

,-, . . .  , •. 



WARRANTY DEED 

THIS INDENTURE, Made this _day of May, 2006, between Glenn ---1.,i 

Gerving and Lisa Gerving, husband and wife and_Dean Gerving and Tania 

Gerving, husband and wife,· gr an tor, whether one or more,. and Glenn 

Gerving and Lisa Gerving, husband and wife, grantees, whose post office 

address. is P.O. Box 607, Glen Ullin, ND 5�631-0607. 

WITNESSETH, For and in consideration of the sum of one dollarr• 

($1.00). and other good and valuable consideration in money or monies 

worth - - - - - - - -Dollars, 

gran�or does hereby GRANT to the grantees, as joint tenants and not as 

tenants·_ in common, all of the following. real property lying and being 

in the County of Mercer and State of North Dakota, and described as 

follows·, to-wit: 

1. N½NE¼ of Sec. 13,Twp. 145N, Rng. 89W. 
2. S½SWi.of Sec. 24, Twp. 141N, Rng. 88W 
3. S½SWiNWi of Sec·. 24, Twp. 141N, Rng. 88W 

And the said grantor for himself, his heirs, executors and ad­

ministrators, does coven�nt with the grantees that he is well seized 

in fee of the land and premises aforesaid and has good right to sell 

and convey the same in manner ·and form aforesaid; that the same are 

free from all incumbrances, except installments of special assess­

ments or assessments for special improvements which have not been 

certified to the County Auditor for collection� easements, rights of 

ways, zoning ordinances and amendments, EPA issues, mineral reser­

vations, mineral leases and mineral deeds and any limitations of 

record,_and the above granted lands· and premises in the quiet and 



. . 

peaceab,le--.possession ·of said grantees, against all persons lawfully 

claiming or to claim the_- whole or any -part thereof, the said granter 

will warrant and defend. 

WITNESS, The hand o.f the 

. 
" . 

_My Commission··Expires: 

June 26, 2008 

Lisa G�rving' 

----------

·44_0 
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MOR1GI-\GEE 
MOR1G�GOR 

\NOEXED� 

I STATE OF NORTH DAKOTA OFFICE OF 
COUNTY OF MERCER . COUNTY RECORDER 

: I hereby certify that within instrument was filed in this office 
: for record this 06/02/2006 at 09:28 AM and was duly recorded in 
• Book 138 DEEDS on Page 0439. Fee: $16.00 
{ Count

� Recorder ,8;,..,� X- � 
! 

By Deputy _______________ .,...... __ 
Return To: BANK OF GLEN ULLIN PO BOX 99 

GLEN ULLIN, ND 58631-0099 

( .. 
Delinquent Taxes. Special Assessments, or lnslallmenls of 

� 
• �sessments I id and Transfer Entered this 

day of . _ ----���·· 2006, 

••• 

�-; 441 
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THE TITLE TEAM 
324 NORTH 3RD STREET 
ATTN: KELLY BEHM 
BISMARCK, ND 58501 

- ,-"�---- --- o" 
C'��\... b 
�� � 

.... 

.} 

TRUSTEE'S WARRANTY DEED M159382 

1L 
THIS INDENTURE Made this )t; 'day of �G}Z·lLiJr,i.,,,. , 20.li_, 
between Darren D. Senger and Francis M. Senger, Successor Trustees 
of the Senger Family Joint Asset Trust dated June 26, 2009, and any 
amendments thereto, grantors, whether one or more, to Glenn Gerving 
and Lisa Gerving, grantees

1 
whose pq�t office f\ddress is 

Pu Bet: �e:t L�./lAA- Ul0>i� }JO <:>-S�13-/ ----

WITNESSETH for and in consideration of the sum of $10.00 and more 
consideration, grantors do hereby GRANT to the grantees, as joint tenants 
and not as tenants in common, all of the following real property lying and 
being in the County of Oliver, State of North Dakota, and described as 
follows, to-wit: 

The E½SE¼ of Section 34, and the S½SW¼ of Section 35, all in Township 
142 North, Range 87 West of the 5th P.M., Oliver County, North Dakota. 

Reserving unto the Grantors 100% of whatever mineral interests (rights 
and royalties) currently owned by the Grantors or determined at a later 
date, including but not limited to oil, coal, gas, uranium and hydrocarbons 
owned as of record today. 

Subject to easements, rights of way, restrictions and mineral severances 
and reservations of record. 

I certify that the full consideration paid for the property described in this 
deed is$ 4?)'2 1 

eic c , 

Date: 11,.,,,1-S -- 1-, 
I ! l' 

(Sgd.) • tv\� /L l·, (- \u \ Lt)(} J 
Grantee or Agcent j 

And the said grantors for themselves, their heirs, executors and 
administrators, do covenant with the grantees that they are well seized in 
fee of the land and premises aforesaid and have good right to sell and 
convey the same in manner and form aforesaid; that the same are free 
from encumbrances, except installments of special assessments or 
assessments for special improvements which have not been certified to the 
County Auditor for collection, and the above granted lands and premises in 
the quiet and peaceable possession of said grantees, against all persons 
lawfully claiming or to claim the whole or any part thereof, the said grantors 
will warrant and defend. 



Senger Family Joint Asset Trust dated 
June 26, 2009, and any amendments 

:::
reto

6 

Francis M. Senger, Successor Trustee 

The foregoing instrument was acknowledged before me this 
j•:21-Y' day of DCC. , 20 Z I , by Francis M. Senger, 

Successor Trustee of the Senger Family Joint Asset Trust dated June 26, 
2009, and any amendments thereto. 

(SEAL) 
_blic, 

tscnvfrt2 County, Drt:&lCVl 

My Commission Expires: 2::pt i 2. 1 lDl}
--
) 

OFFICIAL STAMP 
RACHEL ANN GHEEN 

NOTARY PUBUC • OREGON 
COMMISSION NO. 1016750 

MV COMMISSION EXPIRES SEPTEMBER 12, 2025 



WITNESS the hand of the grantors: 

Senger Family Joint Asset Trust dated 
June 26, 2009, and any amendments 
thereto 

.:_.J._. 

BY: ,,,,---:>c::0 
./L/---. 

The foregoing instrument was acknowledged before me this 
\ S day of \)CG.�� , 20�, by Darren D. Senger, 

Successor Trustee of the Senger Family Joint Asset Trust dated June 26, 
2009, and any amendments theret�-

(SEAL) /4::::_\� __ .z---____ _ 

TAN:A iJ,L s1:-\f-.:, ;., 

�> \:."l \\ /��Oi'v11\J1 # /J1�3�/:·1 � 
� 1.� :, H,,;-'·1�1 ·.·, r.-��-,\R'/ P';f-:1_:c. 

::l <�S;!> ._,. ):�;:;\S'i,\i',�;;;'.;::�� 6 

Notary Public, 
��/V\'6, (,, \.r-.a. County, s� ru�� I ( at,, ftv-.,.,d 

My Commission Expires: '°"' a lo, 'J 03 � 



ALL PERSONS TAKE NOTICE: 

SOUTHWEST WATER AUTHORITY 

Southwest Pipeline Project Building 
West Industrial Park 
4665 2nd Street SW 

Dickinson, ND 58601-7231 
(701) 225-0241 

Toll Free: 1-888-425-0241 

Segment 7-9E WEST CENTER SERVICE AREA 

Parcel 141-88-15 

RIGHT-OF-WAY EASEMENT 

In consideration of one dollar ($1.00) and other good and valuable consideration DEAN & TANIA GERVING 6743 PRAIRIE 
SAGE PL BISMARCK, ND 58503 hereinafter referred to as Grantor, does hereby grant, bargain, sell, transfer and convey to the 
Southwest Water Authority, hereinafter referred to as the Grantee, its successor and assigns, a perpetual easement with right to erect, 
construct, install and lay, and thereafter use, operate, inspect, repair, maintain, replace, and remove water pipelines, connections, valves and 
all other appurtenant facilities used in connection with the construction, operation and maintenance of the Southwest Pipeline Project, over, 
above, across and through the land of the Grantor, situated in Mercer County, State of North Dakota, said land being described as follows: 
Sl/2 Sl/2 SWl/4 LESS R/W. FRAC Nl/2 Sl/2 SWl/4 LESS R/W SECTION 13 & Nl/2 SWl/4 NWl/4 LESS R/W. Nl/2 SWl/4 
LESS R/W SECTION 24 TOWNSHIP 141 RANGE 88 (the tract that contains 3.88 acres, more or less), together with the right of 
ingress and egress over the adjacent lands of the Grantor, successors and assigns for the purposes of this easement. 

1. The permanent easement will be thirty (30) feet in width, fifteen (15) feet on each side of the center line of the pipeline as 
constructed, with an additional ten (10) feet of temporary right-of-way for a total construction easement width of forty (40) feet, twenty 
(20) feet on each side of the center line. 

2. The Grantee covenants to maintain the easement in good repair so that no unreasonable damage will result from its use to the 
adjacent land of the Grantor, successors and assigns. The Grantor will receive compensation for damages to growing crops caused by the 
construction or operation. The Grantor will report any damages within three (3) years of the construction of the project. 

The grant and other provisions of this easement shall constitute a covenant running with the land for the benefit of the Grantee, its 
successors and assigns. 

IN W NESS WHEREOF, the Gmnto, has executed this i•
n::

�s ��� , 20,i,5: 

--A/4.J����:::::::::::::::::=+-- GRANTOR �{t)I. 
� 

GRANTOR 

State of '12& 
County of� 

0•»¥F1 
, 20/S_, pmonaily appeared before me� 

---'°"
"---,,_whom I know personally. 

_____ whose identity I verified on the basis of ___________ _ 
_____ whose identity I verified on the oath or affirmation of ________________ , a credible witness to be 

the signor of the above and he/she acknowledged that he/she signed it. 

ARTHUR J. HELLMAN 
Notary Public 

State of North Dakota 
My Commission Expires May 20, 2016. 

Nota,yPubli,
�

, /Jf;Anuv 
___________ , County� 

My Commission Expires: ______________ _ 
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20774 2  STATE OF NORTH DAKOTA OFFICE O F  COUNTY OF MERCER CO U NTY R EC O R D E R  I hereby certify that th e w i thin ins t rumen t  was fi led i n  this offi ce 
fo r  reco rd this 7 /1 6/2 0 15 at 1:43 PM, a nd was duly r ecorded a s  
Bo ok 2 0 4  MIS

C on Page 101 Fe e: $13.00 

County R eco rde r "
�· � � 

' By Deputy 
Ret u rn  To: SOUTH WE ST WAT E R  A U T H ORITY, WES T  IN DUSTR IA 

� 4 665 2 N D  STREET SW D IC KINSON, ND 5 86 0 1-72 31 



. 
ALL PERSONS TAKE NOTlCE: 

SOUTHWEST WATER AUTHORITY 

Southwest Pipeline Project Building 
West Industrial Park 
4665 2nd Street SW 

Dickinson, ND 58601-7231 
(701) 225-0241 

Toll Free: 1-888-425-0241 

Segment 7-9E WEST CENTER SERVICE AREA 

Parcel 141-88-27 

RIGHT-OF-WAY EASEMENT 

In consideration of one dollar ($1.00) and other good and valuable consideration GLENN & LISA GERVING PO BOX 607 
GLEN ULLIN, ND 58631 hereinafter referred to as Grantor, does hereby grant, bargain, sell, transfer and convey to the Southwest Water 
Authority, hereinafter referred to as the Grantee, its successor and assigns, a perpetual easement with right to erect, construct, install and 
lay, and thereafter use, operate, inspect, repair, maintain, replace, and remove water pipelines, connections, valves and all other appurtenant 
facilities used in connection with the construction, operation and maintenance of the Southwest Pipeline Project, over, above, across and 
through the land of the Grantor, situated in Mercer County, State of North Dakota, said land being described as follows: Sl/2 SWl/4 LESS 
R/W & Sl/2 SWl/4 NWl/4 LESS R/W SECTION 24 TOWNSHIP 141 RANGE 88 (the tract that contains 4.04 acres, more or less), 
together with the right of ingress and egress over the adjacent lands of the Grantor, successors and assigns for the purposes of this easement. 

1. The permanent easement will be thirty (30) feet in width, fifteen (15) feet on each side of the center line of the pipeline as 
constructed, with an additional ten (10) feet of temporary right-of-way for a total construction easement width of forty (40) feet, twenty 
(20) feet on each side of the center line. 

2. The Grantee covenants to maintain the easement in good repair so that no unreasonable damage will result from its use to the 
adjacent land of the Grantor, successors and assigns. The Grantor will receive compensation for damages to growing crops caused by the 
construction or operation. The Grantor will report any damages within three (3) years of the construction of the project. 

The grant and other provisions of this easement shall constitute a covenant running with the land for the benefit of the Grantee, its 
successors and assigns. 

F, the Grantor has executed this instrument this '6°rlJ day of_..,tJ,1a.....,.,pr��----' 20-!5. 

-�J!KL.����=====:J-__ aRANToR k, ,Ar .dkmfi GRANTOR 

State of Nb 

County of Moirm> 

On 'tn,J -�------' 20.1£, personally appeared before me _.,.LJ .. r .... "'"'-;,..4.,,_____.6..._.E"""ll,,....,_IC-l)kL-"'-___ _ /titµ, 

'X. whom I know personally. 

�t-�,J (nlUlf,.,,/, 

_____ whose identity I verified on the basis of ___________ _ 
_____ whose identity I verified on the oath or affirmation of ________________ , a credible witness to be 
the signor of the above and he/she acknowledged that he/she signed it. 

Notary Public�:...1..-=---+-___:��➔�....,,,==------

//Jollt,AJ 
My Commission Expires: A)ou 7 ,2:() ,2 0 
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SOUTHWEST WATER AUTHORITY 

207 178 STATE Of NORTH DAKOTA OFFICE O F  COUNTY OF MERCER C O U NTY R EC O R D E R  I hereby certify that the within i nstrument w
a
s filed i n  this officE 

for 
reco rd this 5/22/2 0 1 5  at 1 2:4 1  P M, and was duly recorded a 

Book 2 03 MIS C on Pa ge 2 0 9  Fee: $ 13.00 

County Recor der�� � � 

By Deputy . . . 
Re tu rn  To: S O UT H WE S T  W AT E R  A UT HO R ITY, W ES T  I NDU S TRIA 

4 66 5  2 N D  S T  S W  DICKINSON, ND 58 60 1- 7231 

' 1  !� �. � :  .·; ·,,' ; ;  ·: 

{ ;:., .__ . �  : '. .; � ( ;! 1." � 
"'f"', ;�, .J >t,,.,,'.i ,..;1..·· ., !< (' !!' >\.� .. , ,, 

' 1) ;· • � '  

,,- '-. "':. · ·:·· •
v _;i, 1.. 

,-, . . .  , •. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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DECLARATION OF MICHAEL & BONNIE HAUPT 

[¶1] We, Michael and Bonnie Haupt, declare the following based on personal knowledge: 

[¶2] We have ownership interest in the following properties that lie within the boundaries of the 

Review Area of the proposed TB Leingang Storage Facility. 

 Township 141 North, Range 88 West 
Section 27: SW1/4 
Mercer County, ND 

 
 Township 141 North, Range 88 West 

Section 35: SE1/4 
Mercer County, ND 

 
[¶3] To the best of our knowledge, the properties listed in ¶ 2 above are encumbered by the 

following easements:

 Section 27:
i. Oliver-Mercer Electric Cooperative, Inc. Right-of-Way Easement executed by 

John and Frances Bechhold on March 23, 1945. 
 

ii. Glen Ullin Energy Center, LLC Wind Project Easement Agreement executed by 
Michael and Bonnie Haupt effective as of July 10, 2018 

 
 Section 35: 

i. Mercer Co. Indenture executed by Michael and Elizabeth Bode on October 12, 
1933.  

 
ii. State of North Dakota Indenture executed by Michael and Elizabeth Bode on July 

14, 1959. 
 

iii. West River Telecommunications Right-of-Way Easement executed by Milton 
Flemmer on April 29, 1996. 
 

iv. Southwest Water Authority Potable Water Easement executed by Michael and 
Bonnie Haupt on July 14, 2015. 

 
v. Oliver-Mercer Electric Cooperative, Inc. Right-of-Way Easement executed by 

Michael and Elizabeth Bode in July, 1949. 
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vi. Northwest Bell Telephone Company Right-of-Way Easement executed by Milton 
Flemmer on July 11, 1969. 

 
vii. Dakota Access, LLC Easement Agreement executed by Bonnie and Michael 

Haupt on March 4, 2016. 
 
[¶4] Attached are the deeds which we believe indicate our ownership in each of the properties 

listed above.  

[¶5] Attached are the easements currently encumbering these properties based on the 

information we have. 

 
 
I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true and 
correct. 
 
Signed on the _____ day of _________ , 2024 at ________________, ND, United States.
 
 
 
Michael Haupt 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true and 
correct.

Signed on the _____ day of _________ , 2024 at ________________, ND, United States.

Bonnie Haupt



AIBW«lER&SCUM 
ATTORN:YsATLAW 
133 WEST MAIN ST 

PO BOX249 

l!EU.AH.M>58523 
PH.(701)873-6555 
FAX (701) B73-4958 

WARRANTY DEED 

THIS INDENTURE, Made this 13tl1 day of May, 1998, between LARRY L 

SCHNAIDT and SANDRA M SCHNAIDT, husband and wife, whose post office address IS 

413 7th Street Northwest, Beulah, North Dakota 58523, Grantor, and MICHAEL HAUPI' and 
BONNIE HAUPT, husband and wife, whose post office address is 5631 Apple Creek Dnve, 
B1Smarck, North Dakota 58504, Grantee 

WITi'tESSET'rl, For and m consideration of the sum nfTeri Dollars ($10 00) and Other 
Good and Valuable Consideration, Grantor does hereby GRANT to Grantee, as Joint tenants 
with nght of surv1vorsh1p, and not as tenants m common, the real property lymg and bemg m 
the County of Mercer and State of North Dakota, descnbed as follows, to-wit 

The Southwest Quarter (SW 1/4) of Section Twenty-Seven (27), Township 
One Hundred Forty-One (141) North, Range Eighty-Eight (88) West of the 
Fifth Prmc1pal Mendian, Mercer County, North Dakota 
And the said Grantor, for themselves, their survivors and assigns, do covenant with the 

Grantee that they are well seized m fee of the land and premises aforesaid and have good nght 
to sell and convey the same m manner and fonn aforesaid, that the same are free from all 
encumbrances, except mineral reservations and easements of record, and the above granted 

lands and premises m the quiet and peaceable possession of said Grantee, against all persons 
lawfully claiming or to clalIIl the whole or any part thereof, the said Grantor will warrant and 

defend 
WITNESS, The hand of the Grantor 

��� 

�&D"= M.� SANDRA M. SCHNAIDT 

93 



M.EXANBIISOl&I 
ATTIJIE'YSATlAW 
133 WEST UANST 

P.OBOX249 
BEl.lAH,M> sam 
PH.(701)113-WS 
FAX(IDIJ&nG!ill 

STATE OF NORTH DAKOTA ) 
) 

COUNTY OF MERCER ) 

On tlus 1Jlh day of May, 1998, before me. personally appeared LARRY L SCHNAIDT 
and SANDRA M. SCHNAIDT, husband and wife, known to me to be the persons who are 
descnbed m, and who executed the withm and foregoing instrument, and severally 
acknowledged that they executed the same 

• • 

I I 

BL\G My cQ.mnussion expires October 28, 2000 
r ' \ ' 

Tlus Deed IS exempt from the filing 
reqwrements of Sedlon 11-18-02.2, 
N D C C , under exception 6(c), as 
Grantor and Grantee are rclahves 

Date· Jiaroc910, 'ffi &baidJ 
.5/arol<j<i 

n�d',QU[NT TAX.CS SPECIAL ASS::SSFll.iENTS OH 
JN51AL.MENTSOf Sl'fC,AL�T5:£ 

S=EM 
N�LIC 
MERCER COUNTY. NORTH DAKOTA 

5 4 



AI.EXANJER&SCUM 
ATTORIIEYS AT LAW 
1:13 WEST MAN ST 

P.0.BOX248 
BEU.AH, N> 58llZl 
PH.(70l)&n-5555 
FAX (701) Bl'Ml58 

WARRANTY DEED 

THIS INDENTURE, Made thIS 19th day of May, 1998, between MILTON 

FLEMMER, a/k/a MILTON H FLEMMER and ANITA FLEMMER, a/k/a ANITA B. 

FLEMMER, husband and wife, whose post office address ts P O Box 147, Beulah, North 

Dakota 58523, Grantor, and BONNIE HAUPT and MICHAEL HAUPT, her husband, whose 

post office address IS 5631 Apple Creek Drive, Bismarck, North Dakota 58504, Grantee 

WITNESSETH, For and m cons1derat1on of the sum of Ten Dollars ($10 00) and Other 

Good and Valuable Cons1derat1on, Grantor does hereby GRANT to Grantee, as Jomt tenants 

with nght of surv1vorsh1p, and not as tenants m common, the real property ly1Dg and be1Dg ID 

the County of Mercer and State of North Dakota, described as follows, to-wit 

t 

The Southeast Quarter (SE 1/4) of Section Tlurty-Five (35), Townslnp One 
Hundred Forty-One (141) North, Range Eighty-Eight (88) West of the 
Fd'th Pnnapal Meridian, Mercer County, North Dakota. 

ProVIded, however, that the Grantor, Mdton H Flemmer, reserves unto 
lnmself, a hf e estate m and to the property, with full nghts of pDSSeSSlon, 
use, and mcome, durmg Ins bfetime, and upon Ins death, the remamder 
shall pass to the Grantee, BONNIE HAUPT and MICHAEL HAUPT, her 
husband 

And the said Grantor, for themselves, their survivors and assigns, do covenant With the 

Grantee that they are well se12ed m fee of the land and premises aforesaid and have good nght 

to sell and convey the same m manner and form aforesaid, that the same are free from all 

encumbrances, except mmeral reservations and easements of record, and the above granted 

lands and premises ID the quiet and peaceable possess10n of said Grantee, agamst all persons 

lawfully claun1Dg or to claun the whole or any part thereof, the said Grantor will warrant and 

defend 

319 



\ 

:: ,--,- I ' 

ALEXANlER&SCIEM 
Amff£YSATLAW 
133 WESTMAN ST 

P.O.BOX249 
IIB.lAH,11) 511523 
At.(7111)173-6155 
FAX (7111) 87M1158 

WITNESS, The hand of the Grantor 

STATE OF NORTH DAKOTA 

COUNTY OF MERCER 

ANITA B. FLEMMER, as ATTORNEY-IN-FACT 
for MILTON FLEMMER, a/k/a MILTON H. 
FLEMMER 

{1_-f".-,l�J._, ti (';_,,J. I <-J> i -"'_.AJ 

ANITA FLEMMER, a/k/a ANITA B FLEMMER 

) 

) 

) 

DEL,NQUENT TAXES. CSPECIAL ASSt:SSFMENlS, OR 
INSTALLMENTS OF SPECIALASSESSl\/i..NTSPAIDAND 

TRANSF • ENTERED THIS ,.-J') 
19 
f Y 0� 

'(_ 

c��:v 
AUD TOR ¥?1ft'.ou5 

r-i _ i),�_;<IT l3\ ;;;Bzruc1 -;:;:i+2;).k.f.,!._ - u :fg,_, 

On tlus 191h day of May. 1998, before me, personally appeared ANITA FLEMMER 

a/k/a ANITA 8. FLEMMER, Inchvidually and as ATTORNEY-IN-FACT FOR MILTON 

FLEMMER, a/k/a MIL TON H. FLEMMER, her husband. known to me to be the persons 

who are descnbed m, and who executed the w1thm and foregoing instrument, and severally 

acknowledged that they executed the same 

<'My cormmss1on expires October 28, 2000 

Tins Deed JS exempt from the filing 
reqmrements of Section 11-18-02 2, 
N.D.C C , under exception 6(c), as 
Grantor and Grantee are relatives. 

Date. 5 - ,;2 0 - 9 ,.yl 

a,f 1, .:J:-CL,. _..,. _i_:JA 1 <-11-,__{,__-v 
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NORTH DAKOTA INDUSTRIAL COMMISSION 
 

OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case Nos. 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 

 
  



DECLARATION OF JOHN M. JOCHIM 

[if l ] I, John M. Jochim, declare the following based on personal knowledge: 

[if2] I have ownership interest in the following property that lies within the boundaries of the 

proposed BK Fischer Storage Facility. 

• Township 142 North, Range 88 West
Section 24: NWl/4
Mercer County, ND

[if3] The property listed in ,r 2 above is encumbered by the following easements: 

• Oliver Mercer Electric Cooperative Right-of-Way Easement executed by John Jochim
on June 25, 1980 (209443).

• West River Telephone Right-of-Way Easement executed by John B. Jochim on April 
13, 1993 (153703)

• West River Telecommunications Right-of-Way Easement executed by John M. Jochim
on May 29, 2009 (191999).

• ND State Water Commission Pipeline Easement executed by John M. Jochim on July
1, 2010 (195955).

[if4] Attached are the deeds which I believe indicate my ownership in each of the properties 

listed above. 

[if 5] Attached are the easements currently encumbering these properties based on the 

information I have. 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true and 
correct. 

Signed on the 2 S day of 01°'-Y , 2024 at West Fargo, ND, United States. 
I 

7 
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WARRANTYDEED 

THIS INDENTURE, made this 3o day of • 
�v< _ 2001, between John 

Jochim a/k/a John B. Jochim and VioleiJ°Jochim, husban'a*4· wif�,;-gi:antor, whether one or 
more, and John M. Jochim, grantee, whose post office address is 371 !0" Ave. North. Castleton, 
ND 58012. 

WITNESSETH, for and in ·consideration of the sum 1of Ten Dollars and other valuable 
consideration, grantor does hereby GRANT to the grantee, all '.of the following real property 
lying and being in the County of MERCER and State of North Dakota� and d�scribed as follows, 
to-wit: 

TOWNSHIP142NORTH.RANGE 88WEST 
Section 24: NW/4 

• Subject to prior mineral reservations and conveyances and reserving to grantor, 
John B. Jochim, a life estate in the premises conveyed. 

And the said grantor for himself, his heirs, executor:s and iadmtnistrators, does covenant 
with the grantee that he is well seized in fee of the land anti· prentiseshfqresaid and has good right 
to. sell and_ convey the s:ime in manner and f?rm afo��ai�; lrul(ith� same are free from �II 
encumbrances, except mstallments of special assessµienul bt �sessments for special 
improvements which have not been certified to the Couri�.' A�d{tof for· �ollection; and the above 
granted lands and premises in the quiet and peaceabic�:_:pqssession ·of said grantees, against all 
persons lawfully claiming or to claim the whole or any part th��Ot\ _tne �aiel grantor will warrant 
and defend. • 

WITNESS, the hand of the grantor: 

Joh{ Jochim j' 

�Q.>�fl=! Violet Jochim 

I certify that the requirement for � ort or statement of full consideration paid does not apply because this deed 
is for one of the. actions exe pted by Subdivision "c" of Section 6 of Section 11-18-02.2 NDCC. 

Signed: 

, 

Dated: s - I -a I 

AKOTA 

COUNTY OF MERCER 

) 
) ss 
) 

!:��, The foregoing ·instrument was acknowledged before me this �C) day �f .......... LJj!..,,...,_
u ......... __ _ 

2001, by John Jochim and Violer1Iochim, husband and wife. 

My Commission Expires: 
DEBORAH S. PROCK 

�otary Public, Mercer County, ND 
My Commission Expires Mar. 11, 2003 

STATE OF NOJ=ITH DAKOTA 
NOTARY PUBLIC-SEAL 

Notary Public 
State of North Dakota 

The description was prepared by: Gregory L. Lange, 
of Richardson, Lange & Donovan, Pl.LP, P. 0. Box 488, Haz,en, ND 58545, Ph, 701-748-22()(, 

or obtained from a previously recorded instrument. 
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EXCH: BELH WO#: 29-2680-002 

West River Telecommunications Righi-of-Way Easement 

We the undersigned, (whether one or more) John M. Jochim, Grantor(s), do hereby grant and 

convey unto West River Telecommunications Cooperative, a cooperative corporation (hereafter 

called the "Cooperative"), grantee, whose address is P.O. Box 467, Hazen, North Dakota, and its 
respective successors, assigns, lessees and agents, an easement to survey, construct, repair, operate, 
upgrade, maintain, relocate, replace and remove such communication systems as the grantee may 

from time to time require, consisting of but not limited to cables, wires, poles, splicing boxes, and 

other appurtenances, upon, over and under the land which the undersigned owns or in which the 

undersigned has any interest in the County of Mercer, State of North Dakota, and more particularly 
described as follows: 

NW/4NW/4 Sec. 24 T142N R88W 

also the right of ingress and egress over and across the lands of the undersigned for the purpose of 

exercising the rights herein granted; to place surface markers beyond said strip, to clear and keep 

clear all trees, roots, brush and other obstructions from the surface and subsurface of said strip of 

land. The boundary of said strip shall be a line parallel to and IO feet either side of the first cable 

laid on the land of the undersigned. The undersigned for Grantor(s), their heirs, executors, 

administrators, successors, and assigns, hereby covenants that no structure shall be erected on said 

strip. 

The undersigned agrees that all poles, wire and other facilities, including telephone equipment, 

installed on the above described land, shall remain the property of the Cooperative, removable at the 

option of the Cooperative. The undersigned agrees to this easement with the understanding the 

Gran tor( s ), their heirs, executors, administrators, successors, and assigns, may continue to have 

access to and use of the easement area in any manner consistent with the rights herein granted to the 

Cooperative, and that the Cooperative will restore the said strip to as near as reasonable to the pre­

constructed condition, and that the Cooperative will erect no buildings on said strip. 

The undersigned covenant that they are the owners of the above described lands and that the said 

lands are free and clear of encumbrances and liens of whatsoever character except those held by the 

following persons: 

The term of this easement shall be for as long as needed by the grantee, and until a release of this 

easement is recorded, but to not extend beyond the maximum term authorized by law. 

, ' 
:lU 



EXCH: BELH WO#: 29-2680-002 

Access is hereby granted for a state or federal historical survey of the cable route, should one be required, unless checked. Access denied □ 
a"tf+l IN WITNESS WHEREOF, this instrument has been executed by the undersigned this the _day of �,2009. 

STATE OF 
COUNTY OF 

) ) ) 
by: dL � 

�7 by: ______ _ _ _ _ _ ______ _ 
On this ��-�- -- day of - - -�- -• ---,,/'"'-----' the year _ _,,0=-°l-'--- before me personally appeared _�.,....o�h�n��•.J_\=o ___ c__,,___h�1_/V\ _ _ _ __ __ _ __ , known to me to be the person(s) who is described in and who executed the within instrument, and acknowledged to me ilia, hdshe ( m iliey) e<crntuhbcsame. /). [--#/1 j'>L AMY HARTZE Notary �unty of /� Notary Public ---1-l:,.-.=- - - --

State of North Dakota My Commission Expires: 2/ Cf;.., �,/-"-My Commission Expires Mar. 9. 2012 
.._, 1 -tJ er 

IN WITNESS WHEREOF, this instrument has been executed by the undersigned this the _day of --�2009. 
STATE OF 
COUNTY OF 

) ) ) 
by: __ _ __ _ __ _ __ _ __ _ __ _  _ 
by: _ _ _ _ ____ _ _ _ _ _ _ _ _ _  _ 

On this __ ___ day of _ _ _ _ _ _ _ _ __ , the year _ _ _ _ _ _  before me personally appeared ____________ _____ ______ , known to me to be the person(s) who is described in and who executed the within instrument, and acknowledged to me that he/she (or they) executed the same. 

rev 01/09 Tracking No 29-2680-002 

Notary Public, County of __ _ _ _ _ _  _ My Commission Expires: 
191999 

STATE OF NORTH DAKOTA OFFICE OF 
COUNTY OF MERCER COUNTY RECORDER 

I hereby ct:: t1fv that the vvith1n in-;,l1 urnent vva,, filed in this ,·:.iff1,.c 
for 1ec..or·d this 6/3/2009 at 9:37 AM, and was dul/ r"ecorded .:\:, 
Book 180 MISC on Page 193 Fee: $13.00 

By Deputy 
Return To: WRT, PO BOX 467 

cil..oy" HAZEN, ND 58545 





PIPELINE EASEMENT 

North Dakota State Water Commission 
County of Mercer 
Parcel H-MER-130 

ALL PERSONS TAKE NOTICE: 

That the undersigned, John Jochim, whether one or more, called the Grantor, being the 
owner of, or having an interest in, land situated in the County of Mercer, State of North Dakota, 
more fully described below, in consideration of One and No/100 Dollars ($1.00) and other 
valuable consideration, does hereby grant, convey, and warrant to the State of North Dakota, 
acting by and through the North Dakota State Water Commission, a state agency and public 
corporation, with its principal office at 900 East Boulevard Ave., Bismarck, North Dakota 
58505, called the Grantee, and to its successors and assigns, the right, privilege, and easement to 
construct, maintain, operate, inspect, repair, alter, replace, change the size of or remove a 
pipeline, and appurtenances thereto, for the transportation of water under, across, and through: 

Parcel H-MER-130 
A 40 foot wide strip of land 20 feet wide on each side of the pipeline centerline lying 
within the Wl/2 NWl/4 Section 24, Township 142 North, Range 88 West of the 5th P.M. 

Said tract contains 2.42 acres, more or less. 

Temporary Construction Easement 
An additional 20 feet of temporary right-of-way lying adjacent to the above described 
tract for a total construction easement width of 60 feet. 

Said tract contains 1.21 acres, more or less. 

together with the right to utilize additional land for a period up to three years from the date of 
this easement, adjacent to the above described tract, for purposes of temporary working space 
during initial construction of the pipeline, and the right of ingress to and egress from said strip of 
land across the adjacent lands of the Grantor, for the purposes specified above at the will of the 
Grantee. 

THE GRANTOR AND THE GRANTEE FURTHER AGREE: 

1. Use of right-of-way by Gran tor. Grantor reserves the right to use the surface of the 
easement strip provided, however, that Grantor, without prior approval of Grantee, shall 
neither construct nor permit to be constructed any building, structure, or other improvement 
upon the easement strip which would interfere with Grantee's exercise of the rights 
conveyed by this pipeline easement, including access to the easement strip. 

2. Appurtenances. The Grantee shall have the right to install and construct necessary 
appurtenances upon the surface of the easement strip. Prior to construction, the Grantee will 
notify the Grantor of the approximate location of such appurtenances if any, to be located on 
the easement strip, and shall pay to the Grantor the sum of $500 for each appurtenance 
located at a distance of more than 5 feet from a field boundary or fence line. Such payments 
shall be paid prior to construction. 

3. Damages. The Grantee will pay to Grantor or Grantor's tenants, as their respective 
interests may appear, for damages caused by the operations or activities of the Grantee; 
provided, however, that the Grantee shall have the right, without liability for damage

_
s, to 

clear, and keep cleared, all trees, brush, and other obstructions from the easement stnp that 
may, in the Grantee's judgment, interfere with the rights and privileges of the Grantee under 
this pipeline easement. 

If the amount of any damage which Grantor may sustain as a result of Grantee's exercise of 
rights hereunder cannot be mutually agreed upon, such damages shall be ascertained and 
determined by three (3) disinterested person; one to be appointed by the Grantor, one by 



Grantee, and a third by the two so appointed, and the award of such three persons shall be 
final and conclusive. 

4. Restoration of surface. The Grantee will restore the surface of the construction area to its 
original contour as nearly as practicable. 

5. Topsoil segregation. When excavating the pipeline trench with a backhoe/trackhoe, the 
Grantee will remove the topsoil separately during the construction of the pipeline for the full 
width of the pipe trench to a depth of twelve (12) inches or the actual topsoil depth, 
whichever is less, and to be replaced at the top of the backfill over the pipe trench. 

6. Assignment and covenant by parties. The rights of either party may be assigned in 
whole or in part. The terms and provisions of this easement shall constitute covenants 
running with the land and shall be binding upon, and inure to the benefit of, the parties 
hereto, their successors, assigns, personal representatives, and heirs. 

7. Grantor's title. Grantor warrants that he is the owner of, or has an interest in, the land 
described in this easement, and that he has full right and authority to enter into and deliver 
this easement. This instrument may be executed in counterparts and each counterpart shall 
constitute a separate agreement between the parties thereto. Any payments pursuant to this 
pipeline easement shall be in proportion to the Grantor's interest in the undivided fee simple 
estate. 

8. Entire agreement. This instrument contains the entire agreement of the parties and there 
are no other, or different, agreements or understandings between the Gran tor and the 
Grantee, or its agents. The Grantor, in executing this pipeline easement, has not relied upon 
any promises, inducements, or representatives of the Grantee, or its agents, except as are set 
forth herein. 

9. Term of easement. The term of this easement shall be as long as it is needed by the 
Grantee, or its assigns, and until a release of this easement is recorded, but shall not exceed 
ninety-nine (99) years pursuant to NDCC §47-05-02.1. 

10. Tenants. The Grantor represents that the land described in this easement is (not rented) 
(rented to) ____________________________ _ 

Dated this / day of ffulv ----
� ,,  

STATE OF NORTH DAKOTA) 

r).___..,.. )ss. 
COUNTY OFL.J?b:> ) 

, 20 /<1. 

Grantor 

$� ----

On this r day of .J 0\ � , 20 \ \.2.) , before me personally appeared 
.:S--�\....-.. �r,�L... J'oeh,W\ , known to me to be the person(s) described in and 

who executed the within and foregoing instrument, and acknowledged to me that he/she �.xecuted 
the same. 

/ ../'' � 

(SEAL) 

RYAN KUCKER 
Notary Public 

1 State of North Dakota 
1 My Comml11lon Expires March 3, 2018 

2 

�&-/4::__ ___ 
�Public7 

-�=-1/
-"'3.,_,

/'---'1 6"""'----- County, ND 
My Commission expires: 



195955 

STATE Of NORTH DAKOTA OFFICE OF 

COUNTY OF MERCER COUNTY RECORDER 

I hen::by certify that the within instrnment was filed in this office 
for record this 12/27/2010 at 11:45 AM, and was duly recorded a 
Book 186 MISC on Page 371 Fee: $16 00 

County Recorder c.67� X. � 
By Deputy 
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NORTH DAKOTA INDUSTRIAL COMMISSION 
 

OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case Nos. 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation.

In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND.

In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND.

In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation.
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 













WARRANTY DEED 

THIS INDENTURE, made this /3°!3day of August, 2013, between Joseph A. 
Keller and Elaine M. Keller, husband and wife, Grantors, and Kevin Kraft, whose 
address is 5651 23rd Street SW, Beulah, ND 58523, Grantee. 

WITNESSETH, for and in consideration of the sum of Ten and no/100 and other 
good and valuable consideration ($10.00 & OGVC), Grantors do hereby grant to the 
Grantee all of the following real property lying and being in the County of OLIVER, State 
of North Dakota, and described as follows, to-wit: 

The Southeast Quarter (SE¼) of Section Twenty-Seven (27), 
Township One Hundred Forty-Two (142), Range Eighty­
Seven (87), Oliver County, North Dakota, LESS AND 
EXCEPT a tract of land previously conveyed, described as 
follows: 

A tract of land located in the South Half (S½) of Section 
Twenty-Seven (27), Township One Hundred Forty-Two (142) 
North, Range Eighty-Seven (87) West of the Fifth Principal 
Meridian, Oliver County, North Dakota, and more particularly 
described as follows: 

Commencing at the Southeast corner of said Section 27; 
thence N 89°59'36" W a distance of 2070.02 feet to the point 
of beginning; thence continuing N 89°59'36" W a distance of 
824.50 feet; thence N 0°40'27" E a  distance of 2642.32 feet to 
the mid-section line; thence along the mid-section line S 
89°54'53" E a  distance of 824.50 feet; thence S 0°40'27" W a 
distance of 2641.19 feet to the point of beginning. 
Said tract contains 50.00 acres more or less. 

The above description taken from a previously recorded 
instrument. 

Grantors hereby reserve to themselves as joint tenants Ninety 
percent (90%) of all minerals presently owned by them. It is 
the intention of Grantors to convey to Grantee Ten percent 
(10%) of all minerals presently owned by Grantors. 

And the said Grantors for themselves, their heirs, executors and administrators, do 
covenant with the Grantee that they are well seized in fee of the land and premises 
aforesaid and have a good right to sell and convey the same in manner and form 
aforesaid; that the same are free from all encumbrances, except installments of special 
assessments or assessments for special improvements which have not been certified to 
the County Auditor for collection and the above granted land$ and pre.mises in the quiet 
and peaceable possession of said Grantee, against all persons lawfully claiming or to 
claim the whole or any part thereof, the said Granters will warrant and defend. 

WITNESS, the hand of the Grantors: 



STATE OF NORTH DAKOTA ) 
)ss 

COUNTY OF OLIVER ) 
..f1i 

On this /3 aay of August, 2013, before me, personally appeared Joseph A. 
Keller and Elaine M. Keller, husband and wife, known to me to be the persons who are 
described in, and who executed the within and foregoing instrument, and severally 
acknowledged to me that they executed the same. 

I certify that the full consideration paid or to 
be paid for the property described in this deed 
is $28.125.00 

Signed:� H Date: &7-1.3-/.3 
Grantee/� 

ANNMAHONfY 
Notary Public 

State of N0t1h Dalcola 
Commission E ;..,. Feb. 13, Wl 5 

The legal description was prepared by Mahoney & Mahoney Law Office. P.O. Box 355, Center, 
ND 58530. or obtained from a previously recorded instrument. 

Audito�s Office 
Oliver County. N.D. J<. 
transfer entered thls}Eday of 

cJ,�:;: J--m >,L• :r 
County Auditor 

By, ______ Deputy 

I IIIIIIII II II I Ill lllll lllll lllll lllll 1111 1111111111 1111 
88385 8/13/2013 3:08 PM PAGE: 1 OF 2 

BOOK: 39 PAGE: 716 FEES: $13.00 MM WARRANTY DEED 
Kim Wilkens, OLIVER COUNTY CLER

h. 
,.,.o,,,. 

svmm(\J4,, -WL �C--

KRAFf, KEVIN 
5651 23RD STREET SW 

BEULAH, ND 58523 
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NORTH DAKOTA INDUSTRIAL COMMISSION 
 

OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case Nos. 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation.

In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND.

In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND.

In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation.
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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DECLARATION OF CHARMAYNE LIEBELT

[¶1] I, Charmayne Liebelt, declare the following based on personal knowledge: 

[¶2] I have ownership interest in the following property that lies within the boundaries of the 

proposed KJ Hintz Storage Facility.

 Township 143 North, Range 86 West 
Section 32: S1/2 SW1/4 
Oliver County, ND 

 
[¶3] Attached are the deeds which I believe indicate my ownership in the property listed above. 

 
I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true and 
correct. 
 
Signed on the _____ day of _________ , 2024 at __________________, ____, United States. 
              City          State 
 
 
Charmayne Liebelt 
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NORTH DAKOTA INDUSTRIAL COMMISSION 
 

OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case Nos. 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 

 

 
  



23-230002 

3 

In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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NORTH DAKOTA INDUSTRIAL COMMISSION 
 

OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case Nos. 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation.

In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND.

In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND.

In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation.
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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DECLARATION OF CHRISTY METZ 

[¶1] I, Christy Metz, declare the following based on personal knowledge: 

[¶2] I have ownership interest in the following property that lies within the boundaries of the 

TB Leingang Storage Facility.

 Township 141 North, Range 87 West
Section 4: Auditor's Lot 1, parcel in N1/2 SE1/4 
Oliver County, ND 

[¶3] The property listed in ¶ 2 above is encumbered by the following easements: 

 Oliver-Mercer Electric Cooperative, Inc. Right-of-Way Easement executed by Anna 
Skalsky on July 20, 1949 (91532). 

 Roughrider Electric Cooperative, Inc. Right-of-Way Easement executed by Paul and 
Christie Metz on April 25, 2016 (92777).

 Southwest Water Authority Right-of-Way Easement. 

[¶4] Attached are the deeds which I believe indicate my ownership in each of the properties 

listed above. 

[¶5] Attached are the easements currently encumbering these properties based on the 

information I have. 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true and 
correct.

Signed on the _____ day of _________ , 2024 at __________________, ND, United States. 

Christy Metz 



WARRAl',TYDEED 

This deed is made by David L. Skalsky and Carol J. Skalsky, husband and wife, whose 
post office address is 7311 Badger Dr., Bismarck, ND 58503, and Leonard Hueske and Mary 
Hueske, husband and wife, whose post office address is P.O. Box 311, Richardton, ND 58652, 
Grantors, to Paul R. Metz and Christie E. Metz. husband and wife, as joint tenants, whose post 
office address is 2451 57th Ave SW, Beulah, ND 58523, Grantees. 

For valuable consideration, Grantors grant and convey to Grantees the following real 
property located in Oliver County, North Dakota: 

Auditor's Lot I, a parcel of land in the N½ of the SE¼ of Section 4 Township 141 North 
Range 87 West of the Fifth Principal Meridian, Oliver County, North Dakota, more 
particularly described as follows: 
Co=encing at the East¼ Corner said Section 4; thence S.00'03'34"E:, 774.60', along 
the East Line of Said Section 4, to the Point of Begilllling; thence continuing along the 
said East line S.00'03'34"E., 58.66'; thence N.63'25'13" W., 803.38'; thence 
S.01 'l3'58"E., 416.27'; thence S.74'08'23"W., 204.26'; thence N.61'33'16"W,; 577.21 '; 
thence N.60'45'05"W., 404.12'; thence N.01 '56'26"W., 407.78'; thence N.89'47'04"E., 
1045.86', thence S.01'48'll"E., 412.49'; thence S.63'30'12"E., 805.92', to the Point of 
Beginning and containing 18.88 acres more or less. 
Subject to prior mineral reservations and conveyances, and other limitations of 
record. 
This deed is given in full satisfaction of that Contract for Deed between the parties 
dated December 10, 2009, recorded in Book 38 of Deeds, pages 485-493. 

The legal description was obtained from 1» a previously recorded instn.unent □ or prepared by 
Steven G. Podoll of Lange & Donovan, PI.LP, PO Box 488, Hazen, ND S8545. 

Granters covenant that they are well seized in fee of the premises, which they have the 
right to sel1 and convey, and which are free from encumbrances except those. of record, and 
excepting installments of special assessments or assessments for special improvements which 
have not been certified to the County Auditor for collection. Further, they covenant that they 
will warrant and defend the premises in the quiet and peaceable possession of the Grantees. 

Dated this � day of November, 2013. 

State of North Dakota ) 
\ 

)ss. 
County of j\l\o{ :rz:i p ) 

David L. Skals 

4£/l 
On this \-z_Jh day of November, 2013, before me, a notary public, personally 

appeared David L. Skalsky and Carol J. Skalsky, husband and wife, who acknowledged to me 
their execution of the foregoing instn.mlent. 

-
MCKENZIE CL00TEN 

Notary Public 

, State of North Dakota 

My commission Expires March 5, 2015 

1 

/jfi4fl/t: U,,.,;6, Notary 

MyCommissionExpires: /\lv:,..,rc\---_ s aoics t 



State of North Dakota ) 

_-1-f 1 
)ss. 

Countyof _ __,lY,._.._.c.c.a-'-r.,_¥_) 

Leonard Hueske 

41,�lbt, 

On this I a day of November, 2013, before me, a notary public, personally 
appeared Leonard Hueske and Mary Hueske, husband and wife, who acknowledged to me their 
execution of the foregoing instrument. 

SUSAN J. HOFF 
Notary Public 

State of North Dakota 
My Commission Exolres Mar. 8, 2019 

Notary�J� 

My Commission Expires: J JC //CJ 

□ I certify the requirement for a report of statement of full consideration 
paid does not apply because this deed is for one of the transactions 
exempted by Subdivision _ of Subsection 7 of Section 11-18-02.2 
NDCC. 

□ I certify that a report of the full consideration paid for the property 
descnoed in this deed has been filed with the North Dakota State Board of 
Equalization. 

J,! I certify that the full coosideration paid for the property descnoed in the 
deed is $ /0 7, ()C(). tx) 

(Ch�::
on

eparagrap
h above.) 

Signed:� 
(GRANTEE OR AGEN1) 

Dated: /,? IH.3 



Auditofs Office 
Oliver County, N.D. ,1-_ 

transfer entered this�day of 
tJ Ov '-•"'hfr 20.D,. 
::S ...L � deb l;u, 1 .,, 

4 
County Auditor 

B 0,,, )J,g.ffsJ::r- Deputy 
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TITLE 365 
345 Rouser Road, Bldg 5, Ste 300 
Coraopolis, PA 15108 

PROPERTY APPRAj[SAL (TAX/APN) PARCEL IDEN'fIFICA1'ION NUMBER 
0il.016002 and 01016001 

QUITCLAIM DEED 

Paul R. Metz and Christine E. Metz who erroneously took title as Christie E. Metz, husband and 
wife, hereinafter grantors, wlu.ose tax-mailing address is 2451 57:th Av:enue Southwest, Beulah, ND 
58523, for $1.00 (One Dollar an.cl Zero Cents) in consideration paid, grant and quitclaim to Paul R. 
Metz and Christine E. Metz, husband and wife as joint tenants, hereinafter grantees, whose tax 
mailing address is 2451 57th Avenue Southwest, Beulah, ND 58523, with quitclaim covenants, all 
right, title, interest and claim to the following land in the following real property: 

The land hereinafter referred to is situated in the City of Beulah, County o:lf Oliver, :State of 
ND, and is described as follows: Auditor's Lot 1, a parcel of land in the N ½ of the SE ¼ of 
Sec:tion 4 Township 141 North, Range 87 West of the Fifth Principal Meridian, Oliver County, 
North Dakota, more particularly described as follows: Commencing at the East¼ corner said 
Section 4; thence S. 00° 03' 34" E, 77 4.60', along the East Line of said Section 4, to the point of 
beginning; thence continuing along the said East line S.00° 03' 34" E., 58.66'; thence N. 63° 25' 
13" W., 803.38'; thence S. 01 ° 13' 58" E., 416.27'; :thence S. 74° 08' 23" W., 204.26'; thence N. 
61° 33' 16" W, 577.21'; thence N. 60° 45' 05" W., 404.il.2'; thence N. 01° 56' 26" W., 407.78'; 
thence N. 89° 47' 04" E., 1045.86', thence S. 01 ° 48' 11" E., 412.49'; thence S. 63° 30' 12'' E., 
805,92', to the point of beginning and containing 18.88 acres more or less. Being the same 



property conveyed from David L. Skalsky and Carol J. Skalsky, husband and wife and 
Leonard Hueske and Mary Hueske, husband and wffe to Paul R. Metz and Christie E. Metz, 
husband and. wife as joint tenants by deecll dated November 12, 2013 and recorded November 
25, 2013 in Instrument Number 88676 in Book 40 Page 87, of Official Records. APN: 01016002 
APN: 01016001 
Property Address is: 2451 57th Avenue Southwest, Beulah, ND 58523 

Prior instrument reference: 88676 

The real property described above is conveyed subject to and with the benefit of: All 
easements, covenants, conditions and restrictions of recmd; in so far as in force applicable. 

The real property described above is conveyed subject to the following: All easements, 
covenants, conditions and restrictions of record; All legal highways; Zoning, building and other 
laws, ordinances and regulations; Real estate taxes and assessments not yet due and payable; Rights 
of tenants in possession. 

TO HA VE AND TO HOLD the same together with all and singular the appurtenances 
thereunto belonging or in anywise appertaining, and all the estate, right, title interest, lien equity and 
claim whatsoever of the said grantors, either in law or equity, to the only proper use, benefit and 
behalf of the grantees forever. 



Executed by the unclersignec;I on J (!'(tu.,0.T \ 0 

Pa�� 

STATE OF �r+l,'Da�h 
COUNTY OF 0\\\fU' 

, 2020: 

The foregoing instrument was acknowledged before me on Jum.\,O.� \ 0 , 2020 by Paul R. 
Metz who is personally known to me or has produced �is Ur 1.'rl-f:S lJZ, Le,nst., as identification, 
and furthermore, the aforementioned person has acknowledged that his/her signature was his/her free 
and voluntary act for the purposes set forth in this instrument. 

___.-:::=-,;:---., 

BRENDA D ALEMAN 
Notary Public 

STATE OF N.O�TH DAKOTA 
My Comm1ss1on Expires 

July 03, 2021 



Executed by the undersigr1ed on �V\i\.\.O.t \C) , 2020: 

Christine E. Metz 

STATE OF �or� Vo'i(:,� 
COUNTY OF (9\\ � 

The foregoing instrnment was acknowledged before me on \Jt'..lVl'-'.O.,= \'0 , 2020 by 
Christine E. Metz who is personally known to me or has produced 'he,v-- 'D.-:\.�IS \., "i <-U1S£,, as 
identification, and furthermore, the aforementioned person has acknowledged that his/her signature 
was his/her free and voluntary act for the purposes set forth in this instrument. 

BRENDA D ALEMAN 
Notary Public 

STATE OF NORTH DAKOTA 
My Commission Expires 

July 03, 2021 

The grantees hereby certifies that the full consideration paid for the propeuty described above is 
$1.00. 

Paul R. Metz 

Sig�ure of Grantee 

�£� 
Signature of Grantee 

Christine E. Metz 

This instrument prepared by: 
Jay A. Rosenberg, Esq., Rosenberg LPA, Attorneys At Law, 3805 Edwards Road, Suite 550, 
Cincinnati, Ohio 45209 (513) 247-9605 Fax: (866) 611-0170. 







RIGHT OF WAY EASEMENT 

THIS AGREEMENT made and entered into this ic;t'- day of �fr�\ , 20..lli.__, between Paul Metz and 
Christie Metz of 2451 Sih Ave SW, Beulah, ND 58523, hereinafter called "Owner" (whether one or more) and 
ROUGHRIDER ELECTRIC COOPERATIVE, INC., whose post office address is 800 Highway Drive, Hazen, North 
Dakota 58545-4737, hereinafter called "COOPERATIVE". 

WITNESSETH that for valuable consideration, the receipt and sufficiency of which is hereby acknowledged, 
Owner grants unto Cooperative, its successors and assigns, for a term of 99 years from the date hereof, an easement 
to construct, reconstruct, operate and maintain an electric distribution system, overhead, underground or both 
including all poles, guys, anchors wires, surface terminals, and all accessories and appurtenances necessary or 
desirable in connection therewith, under, over, upon and across lands of Owner and/or in or upon all streets, roads 
or highways abutting said lands situated in Oliver County, North Dakota, and more particularly described as follows, 
to-wit: 

A parcel of land in the SEl/4 of Section 4, Township 141 North, Range 87 West of the Fifth Principal 
Meridian, 20 feet in width, 10 feet on each side of a centerline described as follows: 

Beginning at the north line of Lot "A" in Section 4, Township 141 North, Range 87 West at a point 
which bears S3°54'37"W a distance of 755.50 feet from the east quarter corner of Section 4, 
Township 141N, Range 87W; thence S0°49'11"W a distance of 58.39 feet more or less; to the POINT 
OF TERMINATION at the south line of Lot "A" in Section 4, Township 141N, Range 87W at a point 
which bears N0°27'54"W a distance of 1809.76 feet from the southeast corner of Section 4, Township 
141N, Range 87W. 

In Section 4, Township 141 North, Range 87 West of the Fifth Principal Meridian described as 
follows: 

The facilities erected hereunder shall remain the property of the Cooperative. Cooperative shall have the 
right to inspect, rebuild, remove, repair, improve and make such changes, alterations, substitutions and additions in 
and to its facilities as Cooperative may from time to time deem advisable, including the right to increase or decrease 
the size or capacity of its system, together with necessary accessories and appurtenances; the right to increase or 
decrease the size of the facilities and equipment situated upon the premises; the right to permit or otherwise agree to 
the joint use or occupancy of the overhead lines or the trench and related underground facilities by other persons, 
associations or corporations; and the right to at any time use the property described above to extend lines and 
facilities to serve the property of persons other than the Owner. 

Any damages to the surface of tlie right-of-way or to crops, fences, gates, drains, ditches, or lines of the 
Owner, caused by the Cooperative in the installation, repair maintenance, reconstruction or removal of said 
electrical properties and appurtenances, shall be promptly repaired, replaced or paid for by the Cooperative, 
provided a claim therefore is presented to the Cooperative at its General Office within ninety (90) days after such 
damages occur. If the amount of said damages cannot be agreed upon, the Cooperative and the Owner shall each 
select an arbitrator, and these two shall select a third arbitrator, and the decision and award of the arbitrators shall 
be final. 

Cooperative shall at all times have the right to keep the easement clear of all buildings, structures or other 
obstructions, trees, shrubbery, undergrowth and roots. 

Owner, his successors and assigns, may use the land within the easement for any purpose not inconsistent 
with the rights granted, provided such use does not interfere with or endanger the Cooperative's facilities or the 
rights granted under this easement. 

For the purpose of constructing, inspecting, maintaining or operating its facilities, Cooperative shall have the 
right of ingress to and egress from the easement over the lands of Owner adjacent to the easement and lying between 
public or private roads and the easement, such right to be exercised in such manner as shall occasion the least • 
practicable damage and inconvenience to Owner. 
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Owner covenants that he is seized of and has the right to convey the said easement, rights and privileges; that 
Cooperative shall have quiet and peaceable possession, use and enjoyment of the aforesaid easement, rights and 
privileges, and that Owner shall execute such further assurances thereof as may be requested by the Cooperative. 

STATE OF NORTH DAKOTA) 
)ss 

COUNTY OF O l 't.rt<" ) 

'"'\ rt'- � \ On this __ <..._1 ___ day of M�l": , 20 \lo 

Paul Metz 

.�G� 
Christie Metz 

, before me, a Notary Public in and for said 

County and State personally appeared _p_"'-_""_\_"'°�-°'-""-:��-�-t. __ ['t'\_c.:_r_z...�---�' known to me to be the 

person(s) described in and who executed the within and foregoing instrument and acknowledged to me that 

he/she/they executed the same. 

Notary Seal Location 

My Commission Expires: � \t;'J l.0�\ 

JOHN JANGULA 
Notary Public 

State of North Dakota 
My Commission Expires May" 15, 2021 

MOUNTAIN PLAINS LLC 

JOSH MUEHLER, FIELD MANAGER 

PO BOX 487 
BISMARCK, ND 58502 
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NORTH DAKOTA INDUSTRIAL COMMISSION 
 

OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case Nos. 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage #2, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in 
Sections 27, 28, 29, 32, 33, 34, and 35, Township 
143 North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 
21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, Range 
88 West, Mercer and Oliver Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
 

 

  



23-230002 

4 

In re application of Summit Carbon Storage # 
2, LLC to consider the application of Summit 
Carbon Storage #2, LLC for an order of the 
Commission determining the amount of 
financial responsibility for the geologic storage 
of carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility located 
in Sections 27, 28, 29, 32, 33, 34, and 35, 
Township 143 North, Range 88 West, Sections 
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, Range 
88 West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 
and 31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage #3, 
LLC to consider the amalgamation of the 
storage reservoir space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included in 
the geologic storage, as required to operate the 
Summit Carbon Storage #3, LLC storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 28, 
29, 30, 31, 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, and 35, Township 142 
North, Range 86 West, and Sections 6, 7, 17, 18, 
19, and 20, Township 142 North, Range 85 
West, Oliver County, ND, in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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DECLARATION OF JOLENE RUST 

 
 
[¶1] I, Jolene Rust, declare the following based on personal knowledge: 

[¶2] I have ownership interest in the following property that lies within the boundaries of the 

proposed BK Fischer Storage Facility. 

• Township 142 North, Range 88 West 
Section 13: SW1/4 
Mercer County, ND 

 
[¶3] To the best of my knowledge, the property listed in ¶ 2 above is encumbered by the 

following easements: 

• Oliver Mercer Electric Cooperative Right-of-Way Easement executed by John Jochim 
on June 25, 1980. 

 
• West River Telecommunications Right-of-Way Easement executed by Jolene M. Rust 

on June 1, 2009. 
 
• Roughrider Electric Cooperative, Inc. Right of Way Easement executed by Jolene Rust 

on June 1, 2009. 
 

• ND State Water Commission Pipeline Easement executed by Jolene Rust on July 1, 
2010. 

 
• Southwest Water Authority Right-of-Way Easement executed by Jolene Rust on March 

28, 2014. 
 
• Badlands Cellular of North Dakota d/b/a Verizon Wireless Land Lease Agreement 

executed by Jolene Rust on November 14, 2008. 
 
[¶4] Attached is the deed which I believe indicates my ownership in the property listed above. 

[¶5] Attached are the easements currently encumbering that property based on the information 

I have. 
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NORTH DAKOTA INDUSTRIAL COMMISSION 
 

OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case Nos. 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation.

In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 

 



23-230002

3

In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND.

In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND.

In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation.
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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DECLARATION OF GARY A. SMITH 

[¶1] I, Gary A. Smith, declare, based on personal knowledge, as follows: 

[¶2] I have ownership interest in the following property that lies within the boundaries of the 

Review Area of the proposed KJ Hintz Storage Facility.

 Township 142 North, Range 87 West
Section 15: NE1/4 
Oliver County, ND 

[¶3] To the best of my knowledge, the property listed in ¶ 2 above is encumbered by the 

following easements: 

 Oliver-Mercer Electric Cooperative, Inc. Right-of-Way Easement executed by Ralph 
Smith on June 6, 1946 (91050). 

 
 Roughrider Electric Cooperative, Inc. Right-of-Way Easement executed by Faye 

Swenson on August 11, 2014 (90519). 
 
[¶4] I have ownership interest in the following properties that lie within the boundaries of the 

Review Area of the proposed BK Fischer Storage Facility: 

 Township 142 North, Range 87 West 
Section 20: NE1/4 
Oliver County, ND 

 
 Township 142 North, Range 87 West 

Section 23: W1/2 
Oliver County, ND 

 
[¶5] To the best of my knowledge, the properties listed in ¶ 4 above are encumbered by the 

following easements: 

 Section 20: 
i. Oliver-Mercer Electric Cooperative, Inc. Right-of-Way Easement executed by 

George Fetch and Mrs. George Fetch on October 20, 1950 (91054). 
 

ii. ND State Water Commission Pipeline Easement granted by John and Jordan 
Smith on March 25, 2011 (86782). 
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 Section 23:
i. ND State Water Commission Pipeline Easement granted by John and Jordan 

Smith on April 8, 2011 (86783).
 

ii. Southwest Water Authority Right-of-Way Easement executed by Jennifer 
Rudolph on May 26, 2015 (90466). 

 
iii. Roughrider Electric Cooperative, Inc. Right-of-Way Easement executed by Gary 

Smith on February 25, 2016 (92455). 
 
[¶6] I have ownership interest in the following properties that lie between, and will be impacted 

by, the proposed Storage Facilities: 

 Township 142 North, Range 87 West 
Section 15: NW1/4 
Oliver County, ND 

 
 Township 142 North, Range 87 West 

Section 22: SE1/4 
Oliver County, ND 

 
 Township 142 North, Range 87 West 

Section 22: LOT A, within the SE1/4 
Oliver County, ND 
 

described as follows; 
COMMENCING at the East Quarter Corner of Section 22; 
THENCE S 00°00'00" W, along the east line of Section 22, a distance of 120.00', 
to the true point of beginning; 
THENCE S 00°00'00" W, along said line, a distance of 660.00'; 
THENCE S 90°00'00" W, a distance of 660.00'; 
THENCE N 00°00'00" E, a distance of 660.00'; 
THENCE N 90°00'00" E, a distance of 660.00', back to the point of beginning. 
This parcel contains 10.0 acres, more or less. 

 
[¶7] To the best of my knowledge, the properties listed in ¶ 6 above are encumbered by the 

following easements: 

 Section 15: 
i. Roughrider Electric Cooperative, Inc. Right-of-Way Easement executed by Faye 

Swenson on August 11, 2014 (90519). 
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 Section 22:
i. Oliver-Mercer Electric Cooperative, Inc. Right-of-Way Easement executed by 

S.H. Tjaden and Hannah Tjaden on April 23, 1945 (91056). 
 

ii. Southwest Water Authority Right-of-Way Easement executed by Jennifer 
Rudolph on May 26, 2015 (90466).  

 
[¶8] Attached are the deeds which I believe indicate my ownership in each of the properties 

listed above. 

[¶9] Attached are the easements currently encumbering these properties based on the 

information I have. 

 
 
I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true and 
correct. 
 
Signed on the _____ day of _________ , 2024 at _________________, ND, United States. 
 
 
 
Gary A. Smith
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GARY SMITH 

1006 CANNON LANE 

WASHBURN, ND 58577 

QUIT CLAIM DEED (Joint Tenants) 

THISINDENTtJRE, made this_)� ____ dayofMay. intheye3.!of our Lord two thousand 
twenty one between JEN".'-!1FER L. SMITH f/k/a JEJ\.'NIFER L. RUDOLPH, single, whose post 
office address is 5400 Kayley Drive, Bismarck, ND 58504, party of the first part. ;ind GARY A. 
SMITH and CASSIE SM;--:·1 I. husband and wife. as joint tenants and not as tenants in common, with 
the right of survivorship. whost'. postofficc ncki"CSs is 1006 Can.l1Dn Lmc. Washb1in1, ND 58577, 
parties of the second pa:-1 '. 

WITNESSETH, Thi-:t the said party of the first part, for and in consideratwn of the sum of 
One Dollar and other vaiuablc consideration, to her i.J1 hand paid by said parties of the second part, 
the receipt whereof is hereby acknowledged, do SELL, REMISE, RELEASE and QUIT CLAIM to 
the said parties of the second part. their heirs and assigns, the survivor of said parties of the second 
part, and the heirs, succe,;,;0rs and assigns of such survivor, FOREVER all right, title. interest, claim 
or demand in a.nd to the i'r".ct or parcel of land iy\ng and being in the County of OJivcr and State of 
North Dakota, and described as follows, to-'-"it: 

TOWNSHIP 142_NORTH. RANGE 87 WEST: 
Section 22: SE¼ 

Subject to all existing easements and rights of way, prior mineral reservations and to 
all exceptions, conditions, or limitations expressed in Government Patents or in 
deeds of record 

TO HA VE AND TO HOLD The above Quitclaimed premises, together with all the 
hereditaments and appllrtenances thereunto belonging or in anywise appertaining to the said parties 
of the second part, their assigns, the survivor of said parties of t.11e second part, and the heirs, 
successors and assigm- of such survivor, FOREVER. 

10011001:t'l 
ld\;;IHSBd 

QO,HO ,'-'.,;'1 ·,1->Pu,'1 l9L€ ,.;9, 10L X\ld n ;01 NOW 1,.;Q;;:/€O/�O 
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IN WITNESS WHEREOF, the said parly of the first part hereimto sets her hand the day and 
year first above written. 

STATE OF NORTH DAKOTA) 
(ss 

COUNTY OF BURLEIHH ) 

On this 1� day of May, 2021, before me personally appeared JENNIFER L. SMITH f/lda 
JENNIFER L. RUDOLPH, single, known to me to be the same person described in and who 
executed the within and foregoing instrument. and severally acknowledged to me that she executed 
the same. 

WYATT JOHNSON 
Notary Public • 

State of North Dakota • 
My Commission Expires Oct. 24, 2023 • Notary Public 

My commission expires: /0 � t,'( -Z J 

I certify that the requirement for a report or statement of full consideration paid does not apply 
because this deed is for one of the transactions exempted N.D.C.C. Section 11-18-02.2(6) 
subdivision. h. 

EOO/EOO!t'J 
ld'vf'JSBd 

',.,-r:or's Office 
i:1nt County, N.D. t-< 

i: a.11sfer entered ihis_.:L.=_ctay of 
YhAj 2021 

Yf4<5��1;Au%t��-'J 
Gy ________ Deputy 

Q0Jii0 A�� 11QPUJ� 19LE �9t lOL XVd lE;Ql NOW lZDZ/E0/50 
t6080SZ10l1 W�11:01 1Z0Z/E0/90 □3AI3J3d 



WARRANTY DEED 

THIS INDENTURE, Made this 30th day of September , in the year of 
our Lord two thousand fourteen, between JOHN A. SMITH, single, whose postoffice address is 2144 
56th A venue SW, Beulah, ND 58523, party of the first part, and GARY A. SMITH, whose postoffice 
address is 6800 81 st Street NE, Bismarck, ND 58503, and JENNIFER L. RUDOLPH, whose post 
office address is 5400 Kayley Drive, Bismarck, ND 58504, parties of the second part; 

WITNESSETH, That the said party of the first part, for and in consideration of the sum of 
ONE DOLLAR AND OTHER VALUABLE CONSIDERATION to him in hand paid by said parties 
of the second part, the receipt whereof is hereby acknowledged, does by these presents GRANT, 
BARGAIN, SELL AND CONVEY unto the said party of the second part, their heirs and assigns, 
FOREVER, all the tract or parcel ofland lying and being in the County of Oliver and State ofNorth 
Dakota, and described as follows, to-wit: 

All of the Grantor's interest in the following: 

TOWNSHIP 142 NORTH, RANGE 87 WEST: 
Section 22: SW¼ and E½ 
Section 23: W½ 
Section 24: E½SW¼; W½SE¼ 

Subject to all existing easements and rights of way, prior mineral reservations and to all 
exceptions, conditions, or limitations expressed in Government Patents or in deeds of 
record. 

GRANTOR RESERVES UNTO HIMSELF, A LIFE ESTATE IN THE ABOVE 
DESCRIBED PROPERTY. THIS LIFE ESTATE SHALL INCLUDE THE RIGHT 
TO EXECUTE MINERAL LEASES AND RECEIVE ANY ROY AL TIES 
PRODUCED FROM THIS REAL EST ATE DURING THE LIFE OF THE 
GRANTOR. 

TO HA VE AND TO HOLD THE SAME, Together with all the hereditaments and 
appurtenances thereunto belonging or in anywise appertaining, to the said parties of the second part, 
their heirs and assigns FOREVER. And the said JOHN A. SMITH, single, said party of the first 
part, for himself, his heirs and assigns, that he is well seized in fee of the land and premises 
aforesaid, and has good right to sell and convey the same in manner and form aforesaid; that the 
same are free from all incumbrances, 

and the above bargained and granted land and premises in the quiet and peaceable possession of said 
parties of the second part, their heirs and assigns, against all persons lawfully claiming or to claim 
the whole or any part thereof, the said party of the first part will warrant and defend. 



IN WITNESS WHEREOF, The said party of the first part hereunto sets his hand the day and 
year first above written. 

Jr- e, L!!J{_ 
John . Smith 

STATE OF NORTH DAKOTA ) 
(ss 

COUNTY OF MCLEAN ) 

On this 30th dayof September , 2014, before me personallyappeared JOHN A. 
SMITH, single, known to me to be the same person described in and who executed the within and 
foregoing instrument, and severally acknowledged to me t t he executed the same. 

I OE L 
Notary Public 

State of North Dakota 

(SEAL) My commission axpirez Nov 30, 2017 
Notary Public 

My commission expires: 

I certify that the requirement for a report or statement of full consideration paid does not apply 
because this deed is for one of the transactions exempted by N .D.C.C. Section 11-18-02.2(7)( c ). 

Auditor's Office 

Oliver County, N.O. 
i�' day of 

tr�nsfer entered this ,d 

W'b< r . 

20..u.. 
� \::½" £1 v\.1 _c./ 
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� 
By ili,{}14_�-� tµ� 

LINDELL LAW OFFICE 

PO BOX 427 

WASHBURN, ND 58577 

7'-]u-l 

Date 



UNION BANK 

Po B0-x 78Cf 

BEULAH, ND 58523 

QUIT CLAIM DEED 

THIS INDENTUR E, Made this a,7 day of :Ja.r.s..aan t , d\O?,o , 
between Kreativ Homes L L C, a North Dakota limited liability ompany, Grantor and 
Gary A. Smith and Cassandra Smith, husband and wife, as Grantees, whose post office 
address is a\\:\'.> 5u-'(LA.. �yt.. S.:w �� � 2"-4'3 

WITNESSETH, for and in consideration of the sum of Ten Dollars ($10.00), grantor 
• does hereby GRANT, CONVEY AND QUIT CLAIM to the said Grantees as joint tenants 

with rights of survivorship all all of the following real property lying and being in the County 
of Oliver, State of North Dakota, and described as follows, to-wit: 

SEE EXHIBIT A - LEGAL DESCRIPTION 

The legal description was prepared by Bismarck Title Company, 207 South Washington St., 
Bismarck, ND 58504 or obtained from a previously recorded instrument. 

I certify that the requirement for a report or statement of full consideration paid does not 
apply because this deed is for one of the transactions exempted by Subdivision H of 
Section 6 of NDCC 11-18-02.2. 

�� �e orAgent 
-

File No. 73506 Page I of2 



IN TESTIMONY WHEREOF, the grantor has caused these presents to be executed in 
its company name by its Authorized Agent. 

BY: 
----.......... +----+-------+-----

Sally Golda er 
Authorized Agent 

STATE OF __._N� __ D _______ _ 
COUNTY OF 61 ,U l j !3b 
On this c7i.:j day of Na.;�br , �, before me, personally 
appeared Sally Goldammer, known to me to be the Authorized Agent of the Limited Liability 
Company that is described in, and that she executed the foregoing instrument, and she 
acknowledged that such Limited Liability Company exe uted the same. 

(Seal) 

File No. 73506 

HEIDI J BERGLAND 
Notary Publlc 

State of North Octcota 
My Commission �Ires Oct 10, 20U 

otary Public 
My Commission Expires: ____ _ 

Page 2 of2 



File No.: 73506 

EXHIBIT A 

LOT A WITHIN THE SE¼ OF SECTION 22, TOWNSHIP 142 NORTH, RANGE 87 WEST OF THE FIFTH PRINCIPAL 

MERIDIAN, OLIVER COUNTY, NORTH DAKOTA, MORE FULLY DEPICTED IN PLAT FILED FOR RECORD 

DECEMBER 21, 2020 IN BOOK E, PAGE 51 AS DOCUMENT NO. 95657; DESCRIBED AS COMMENCING AT THE 

EAST QUARTER CORNER OF SECTION 22; THENCE SOUTH 00 DEG., 00 MIN., 00 SEC., WEST, ALONG THE 

EAST LINE OF SECTION 22 A DISTANCE OF 120.00 FEET, TO THE TRUE POINT OF BEGINNING; THENCE 

SOUTH 00 DEG., 00 MIN., 00 SEC., WEST, ALONG SAID LINE, A DISTANCE OF 660.00 FEET; THENCE SOUTH 

90 DEG., 00 MIN., 00 SEC., WEST, A DISTANCE OF 660 FEET; THENCE NORTH 00 DEG., 00 MIN., 00 SEC., EAST, 

A DISTANCE OF 660.00 FEET; THENCE NORTH 90 DEG., 00 MIN., 00 SEC. EAST, A DISTANCE OF 660.00 FEET, 

BACK TO THE POINT OF BEGINNING. 

Auditor's Office 
Oliver County, N.D. � 
transfer entered this�day of 

� 

20..2,l 

lfi1i§' 
By _______ D.eputy 

Exhibit A - Legal Description 73506 
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CASSANDRA SMITH 

1400 NEW ENERGY DR #110 

BEULAH, ND 58523 

QUIT CLAIM DEED (Joint Tenants) 

THIS INDENTURE, made this ;?3 day of July, in the year of our Lord two thousand 
twenty one between JORDAN B. SMITH, single, whose postoffice address is 15219 French Drive 
North, Hugo, MN 55038 and GARY A. SMITH and CASSIE SMITH, husband and wife, whose 
post office address is 1006 Cannon Lane, Washburn, ND 58577, parties of the first part, and GARY 
A. SMITH and CASSIE SMITH, husband and wife, as joint tenants and not as tenants in common, 
with the right of survivorship, whose postoffice address is 1006 Cannon Lane, Washburn, ND 
58577, parties of the second part; 

WITNESSETH, That the said parties of the first part, for and in consideration of the sum of 
One Dollar and other valuable consideration, to them in hand paid by said parties of the second part, 
the receipt whereof is hereby acknowledged, do SELL, REMISE, RELEASE and QUIT CLAIM 
to the said parties of the second part, their heirs and assigns, the survivor of said parties of the 
second part, and the heirs, successors and assigns of such survivor, FOREVER, all right, title, 
interest, claim or demand in and to the tract or parcel of land lying and being in the County of Oliver 
and State of North Dakota, and described as follows, to-wit: 

All of the Grantors interest in the following: 

TOWNSHIP 142 NORTH, RANGE 87 WEST: 
Section 22: Lot A within the SE¼ described as follows; 
Commencing at the East Quarter Corner of Section 22; 
THENCE S00°00'00"W, along the east line of Section 22, a distance of 120 feet, to the true 
point of beginning; 
THENCE S00°00'00"W, along said line, a distance of 660 feet; 
THENCE S90°00'00"W, a distance of 660 feet; 
THENCE N00°00'00"E, a distance of 660 feet; 
THENCE N90°00'00"E, a distance of 660 feet, back to the point of beginning. 

Subject to all existing easements and rights of way, prior mineral reservations and 
to all exceptions, conditions, or limitations expressed in Government Patents or in 
deeds of record. 



TO HAVE AND TO HOLD The above Quitclaimed premises, together with all the 
hereditaments and appurtenances thereunto belonging or in anywise appertaining to the said parties 
of the second part, their assigns, the survivor of said parties of the second part, and the heirs, 
successors and assigns of such survivor, FOREVER. 

IN WITNESS WHEREOF, the said parties of the first part hereunto sets his hand the day and 
year first above written. 

STATE OF MINNESOTA 

COUNTY OF :SWif:T 

) 
(ss 

) 

On this / L/:t::l-aay of July, 2021, before me personally appeared JORDAN B. SMITH, 
single, known to me to be the same person described in and who executed the within and foregoing 
instrument, and severally acknowledged to me that he executed the same. 

KERRY L. WILCOX 
NOTARY PUBLIC-MINNESOTA 
My Comm. Exp. Jan. 31, 2026 



IN WITNESS WHEREOF, the said parties of the first part hereunto set their hands the day 
and year first above written. 

ST ATE OF NORTH DAKOTA ) 
(ss 

COUNTY OF MCLEAN) 

Cassie Smi 

On this cl3 day of July, 2021, before me personally appeared GARY A. SMITH and 
CASSIE SMITH, husband and wife, known to me to be the same persons described in and who 
executed the within and foregoing instrument, and severally acknowledged to me that they executed 
the same. 

CASSIE L LEIDHOLM 
Notary Public 

State d North Dakota 
My commlulon expires Apr 14, 2025 

�rlefidM 
Notary Public 

My commission expires: 

I certify that the requirement for a report or statement of full consideration paid does not apply 
because this deed is for one of the transactions exempted N .D.C.C. Section 11-18-02.2( 6) 
subdivision h. 

�� 
Grantee o� Date 



PLAT OF 

LOT A, within the SE¼ of Section 22, Township 142 North, Range 87 West, Oliver County, North 
D�� � n . Present Owner: l;:la, 0( � I th 
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SECOR 

SEC 22 

LOT A, within the SE¼ of Section 22, Township 142 North, Range 87 West, Oliver County, North 
Dakota. 
described as follows; 
COMMENCING at the East Quarter Corner of Section 22; 
THENCE S 00°00'00" W, along the east line of Section 22, a distance of 120.00', to the true point of 
beginning; 
THENCE S 00°00'00" W, along said line, a distance of 660.00'; 
THENCE S 90°00'00" W, a distance of 660.00'; 
THENCE N 00°00'00" E, a distance of 660.00'; 
THENCE N 90°00'00" E, a distance of 660.00', back to the point of beginning. 

This parcel contains 10.0 acres, more or less. 
This parcel is subject to all recorded easements and rights of way. 
Basis of bearings is assumed. 



THE UNDERSIGNED, Owners of the within described property, in accordance with the provisions of Sec. 57-02-39, 
North Dakota Century Code, and upon demand of the County Auditor of __________ County, North Dakota, 
have caused to be made the within and foregoing plat of said land with the lots as herein described, and have caused the same to 
be placed on record, as provided by law. 

Witness our hands and seal, this ___ day of ____________ , 20 ___ _ 
In presence of ________________ � ____________________ _ 
______________________ } ___________________ _ 

STATE OF NORTH DAKOTA, } 

COUNTY OF ---------� 
ss. 

••-------------� a ________________________ _ 
within and for said County, do hereby certify that on this ____ day of _______________ _ 
A.D., 20 ___ , personally appeared before me _________________________ _ 
________________ , to me well known to be the same person __ described in and who executed the 
within and foregoing instrument and acknowledged that _he_ executed the same freely and voluntarily. 

I, JOHN R. WICKLUND, do hereby certify that, at the request of GARY SMIT 
and description of the land herein described and that the lots, distances, area, and locati 
contained in said description are true and correct to my best knowledge and belief. 

,N.D. 

regoing plat 
t and 

Subscribed and sworn to before me this L day of 
�� 

))(J;{X(lte/ , A.D. 2odt2__. 

BRANDIE LANG 
Notary Public 

State of North Dakota 
My Commission Expires Nov 15, 2022 1hvr1tMlr$ 

OTA 

My commission expires �ll ........ a'--"'i_('�J __ { ___ , 20,£ Nota,y Publk, Euf lt
:r
lf/2 County, N.D. 

CERTIFICATE OF APPROVAL 

The within and foregoing plat is hereby approved. 
Dated -----------� 20 __ _ 

City Engineer of (or) _________ _ 
________ of ______ County, N.D. 

Plat of 

Section ____ , Township __ _, Range __ _ 

************************************************** 
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I hereby, B������:E_P�4-½-d����F 
On 

At CASSANDRA SMITH 
Pag 1006 CANNON LANE 

WASHBURN, ND 58577 

By _______________ Deputy ************************************************************ 



WARRANTY DEED 

THIS INDENTURE, Made this 30th day of September , in the year of 
our Lord two thousand fourteen, between JOHN A. SMITH, single, whose postoffice address is 2144 
56th A venue SW, Beulah, ND 58523, party of the first part, and GARY A. SMITH, whose postoffice 
address is 6800 81 st Street NE, Bismarck, ND 58503, and JENNIFER L. RUDOLPH, whose post 
office address is 5400 Kayley Drive, Bismarck, ND 58504, parties of the second part; 

WITNESSETH, That the said party of the first part, for and in consideration of the sum of 
ONE DOLLAR AND OTHER VALUABLE CONSIDERATION to him in hand paid by said parties 
of the second part, the receipt whereof is hereby acknowledged, does by these presents GRANT, 
BARGAIN, SELL AND CONVEY unto the said party of the second part, their heirs and assigns, 
FOREVER, all the tract or parcel ofland lying and being in the County of Oliver and State ofNorth 
Dakota, and described as follows, to-wit: 

All of the Grantor's interest in the following: 

TOWNSHIP 142 NORTH, RANGE 87 WEST: 
Section 22: SW¼ and E½ 
Section 23: W½ 
Section 24: E½SW¼; W½SE¼ 

Subject to all existing easements and rights of way, prior mineral reservations and to all 
exceptions, conditions, or limitations expressed in Government Patents or in deeds of 
record. 

GRANTOR RESERVES UNTO HIMSELF, A LIFE ESTATE IN THE ABOVE 
DESCRIBED PROPERTY. THIS LIFE ESTATE SHALL INCLUDE THE RIGHT 
TO EXECUTE MINERAL LEASES AND RECEIVE ANY ROY AL TIES 
PRODUCED FROM THIS REAL EST ATE DURING THE LIFE OF THE 
GRANTOR. 

TO HA VE AND TO HOLD THE SAME, Together with all the hereditaments and 
appurtenances thereunto belonging or in anywise appertaining, to the said parties of the second part, 
their heirs and assigns FOREVER. And the said JOHN A. SMITH, single, said party of the first 
part, for himself, his heirs and assigns, that he is well seized in fee of the land and premises 
aforesaid, and has good right to sell and convey the same in manner and form aforesaid; that the 
same are free from all incumbrances, 

and the above bargained and granted land and premises in the quiet and peaceable possession of said 
parties of the second part, their heirs and assigns, against all persons lawfully claiming or to claim 
the whole or any part thereof, the said party of the first part will warrant and defend. 



IN WITNESS WHEREOF, The said party of the first part hereunto sets his hand the day and 
year first above written. 

Jr- e, L!!J{_ 
John . Smith 

STATE OF NORTH DAKOTA ) 
(ss 

COUNTY OF MCLEAN ) 

On this 30th dayof September , 2014, before me personallyappeared JOHN A. 
SMITH, single, known to me to be the same person described in and who executed the within and 
foregoing instrument, and severally acknowledged to me t t he executed the same. 

I OE L 
Notary Public 

State of North Dakota 

(SEAL) My commission axpirez Nov 30, 2017 
Notary Public 

My commission expires: 

I certify that the requirement for a report or statement of full consideration paid does not apply 
because this deed is for one of the transactions exempted by N .D.C.C. Section 11-18-02.2(7)( c ). 

Auditor's Office 

Oliver County, N.O. 
i�' day of 

tr�nsfer entered this ,d 

W'b< r . 
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PEARCE & DURICK 

314 E THAYER AVE 

PO BOX 400 
BISMARCK, ND 58502 

STIPULATION AND CROSS CONVEYANCE 

This Stipulation and Cross-Conveyance is entered into among JORDAN B. SMITH, an 
unmarried single person whose address is 15219 French Dr. N, Hugo, MN 55038, GARY A. SMITH 
and CASSIE SMITH, husband and wife, whose address is 2143 56th Avenue SW, Beulah, ND 58523, 
and JENNIFER L. RUDOLPH, A/Kl A JENNIFER L. SMITH, an unmarried single person whose address 
is 5400 Kayley Drive, Bismarck, ND 58504, hereinafter referred to as "PARTIES." 

WHEREAS, Jordan B. Smith, Gary Smith, and Jennifer L. Rudolph, whether individually, 
as tenants in common, as joint tenants, or a combination thereof, are the owners of several tracts 
of property, some of which are surface interests and some of which include both surface and 
mineral interests, located in Oliver County, North Dakota, to wit: 

TOWNSHIP 142 NORTH, RANGE 87 WEST; 

Section 22: SW¼; NE¼; 

SE¼, less Lot A within the SE¼ of Section 22, Township 142 
North, Range 87 West of the Fifth Principal Meridian, Oliver 
County, North Dakota, more fully depicted in Plat Filed For 
Record December 21, 2020 in Book E, Page 51 as Document No. 
95657; 

Lot A within the SE/4 described as follows: 

Commencing at the East Quarter Comer of Section 22; 

THENCE S 00°00'00"W, along the east line of Section 22, 
a distance of 120 feet, to the true point of beginning: 

THENCE S 00°00'00'W, along said line, a distance of 660 
feet; 

THENCE S 90°00'00"W, a distance of660 feet; THENCE N 
00°00'00"E. a distance of660 feet; 
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Section 23: W½ 

THENCE N 90°00'00"E, a distance of 660 feet, back to the 
point of beginning. 

Subject to all existing easements and rights of way, prior 
mineral reservations and to all exceptions, conditions, or 
limitations expressed in Government Patents or in deeds of 
record. 

The legal description was obtained from a previously 
recorg�d document (hereaft:(11"1 "SEJ/4 of Section 2]�'). 

Section 24: E½SW¼; W½SE¼ 

All subject to existing easements, leases, rights-of-way, restrictive covenants, and 
mineral conveyances and reservations of record. 

("Property"). 

AND WHEREAS, the Parties desire to change the ownership of certain tracts of land so as 
to effectuate their intended ownership interests; 

NOW, THEREFORE, in consideration of the sum of Ten Dollars ($10.00) and other good 
and valuable consideration, including the mutual agreement of the Parties, the receipt and 
sufficiency of which are hereby acknowledged, the Parties do stipulate, cross-convey, grant, 
bargain, and sell, each and to the other, to the extent required in order to achieve the following 
ownership in the Property: 

(1) GARY A. SMITH and JENNIFER L. RUDOLPH, as Tenants in Common: 

Township 142 North, Range 87 West 5th P.M. 

Section 22: SE¼ less Lot A within the SE¼ of Section 22, Township 142 
North, Range 87 West of the Fifth Principal Meridian, Oliver 
County, North Dakota, more fully depicted in Plat Filed For 
Record December 21, 2020 in Book E, Page 51 as Document No. 
95657; Described as commencing at the East Quarter Comer of 
Section 22; Thence South 00 Deg., 00 Min., 00 Sec., West, Along 
the East Line of Section 22 a Distance of 120.00 Feet, to the True 
Point of Beginning; Thence South 00 Deg., 00 Min., 00 Sec., West, 
Along Said Line, a Distance of 660.00 Feet; Thence South 90 Deg., 
00 Min., 00 Sec., West, a Distance of 660 Feet; Thence North 00 
Deg., 00 Min., 00 Sec., East, a Distance of 660.00 Feet; Thence 
North 90 Deg., 00 Min., 00 Sec. East a Distance of 660.00 Feet, 
Back to the Point of Beginning. 

The legal description was obtained from a previously recorded document. 
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Section 23: W½ 

(2) Jordan B. Smith: 

Township 142 North, Range 87 West 5th P.M. 

Section 22: SW¼; NE¼ 

Section 24: E½SW¼; W½SE¼ 

•·• This Stipulation anct"Cross-Conveyance shall be binding upon th� Parties, their heirs;·• 
devisees, personal representatives, successors and assigns. 

This Stipulation and Cross-Conveyance has been executed by the Parties as of the dates of 
their respective acknowledgements. 

:: � "'.,;'\�� '1:_/ ..
..

.. ·.
I

: ',,l'/. ,. ..�. '·., ,:"th/: I' ,,'J.-'1.j,�-�i, ·'.li_•i.r�•
-

. 

� ·•
-
�",':�-.. ;, 

f; • 'I, . , •\ • , ' , ,'; f, ",..;",It.••> �; 
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..-.,..,..�·• .. • .. '\'-'V\if11t.'·,,� ... vv ... .,.·,\ ._.·��,"I-· •. ,,,:�-�
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Dated this_ day of 3/? /.U 

STATE OF MINNESOTA ) 

COUNTY OF S'w:/ f------'-----

) ss. 
•·•) 

, 2023 

On this 7
1'1

day of JV/av.,,Jt , 2023, before me personally appeared JORDAN B. 
SMITH, known to me to be the person who is described in and who executed the within instrument, 
and acknowledged to me that he executed the same. 

TIMOTHY RYAN OLSON 

NOTARY PUBLIC· MINNESOTA 

...,.., ___ -.;, My convn. Exp. Jan. 31, 2026 
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Dated this l 7 day of fVl4r"l I,,... 

••• STATE OF WtJeit/- � 

ti-
) ss. 

COUNTY OF t,u..,e(J;;I" ) 

, 2023 

•' 

On this :;;J day of MA,ert/- , 2023, before me personally appeared GARY A. 
SMITH and CASSIE SMITH, husband and wife, known to me to be the persons who are described 
in apd who exe"'.''.",'1,��.within instrument, and ackn

�fuA.

a

.

t fuey

'

.
•��

•cu
:::� 

ANNETTE KIRSCHENHEITER �� 
Sllte�rt':::�lda 

Not!ry J:UbliU . • V .,. • , 

MyCommission Expires April 18, 2024 
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Dated thisdJ_ day of O)� 

STATE OF NORTH DAKOTA ) 

COUNTY OF BURLEIGH 
) ss. 
) 

, 2023 . .. 

A/Kl A JENNIFER L. SMim 

On this;;:/__ day of � , 2023, before me ·�rS<ilo�lly'a\>)�d JENNIFER L. 
RUDOLPH A/Kl A JENNIFER L. SMITH, known to me to be the person who is described in and who 
executed the within instrument, and acknowledged t� :rpe;titi\�'l:\e\executec.(�e same. 

. ' ' ' ___ ANN_
ETT

_E ... KI-RSC�HEN ... H--EIT�ER�--, .. 
'.. .. • ' •tj<Ory,Publlc \ • ', ' •.' ' \. 
' • t ·StatfolNor1h'Oalda • ' 

My C0mmission Expires April 18, 2024 

w� 
Notary Public ,·�-��- -·�··. - • ·:.·.�;,,;� -••·•··-1· 

. J 
E'' • '.� 

.('r')� A .. "yH 1 
,• •• ' • > • • • ..., . ..  ,.J 

Page 6 of9 
Stipulation and Cross Conveyance - Smith 



STATEMENT OF CONSIDERATION 

I certify that the requirement for a report or statement of full consideration paid does not apply because 

this deed is for one of the transactions exempted by subdivisions ( c) of subsection 6 of 11-18-02.2, 

N.D.C.C. 

Date: 0 3/Z1J/,uJJ ������=::::::::::::-:---
Gary A. Smith / Agent 
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STATEMENT OF CONSIDERATION 

I certify that the requirement for a report or statement of full consideration paid does not apply because 
this deed is for one of the transactions exempted by subdivisions ( c) of subsection 6 of 11-18-02.2, 
N.D.C.C. 

Date: 3 / 7 /&J 
. . .  

� • fl, >1•<Sd ./--. 

f s .. /1 

n.."j 7 f-'-,)"' ( of /v].,,� h I ;)oJ � be.I..r� ..., "- pr1rGo><i ) } y 

✓ odi.n 6 s·�-Jf0 r l<n,vff 1--u }'->e.., -1-(J 6e. thet er5un 

Lo1,i..-t1 

()i\ 

1 I frk;v,r/ 
wl>to i-5 dc'5£.y,· Je) 

4"Cft'?C'f,}o4,� --h 

r ltt a..-1 "-"ho e_xe..c. v1 IJ +-1{!, .v,�,----, ,:.,J�.,n-+ 

j/1,?e. Mo l he e��f-.l +-l,� 6t.h Q • 

NOTARY PUBUC-MINNESO 

• My Comm. Exp. Jan. 31, 

J- 7-J3 
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STATEMENT OF CONSIDERATION 

I certify that the requirement for a report or statement of full consideration paid does not apply because 
this deed is for one of the transactions exempted by subdivisions ( c) of subsection 6 of 11-18-02.2, 
N.D.C.C. 

� Date: '3/a:J} ol'2a3 
Jenn �nifer L. Smith/ Agent 

Auditor's Office 

Oliver County, N.D. ,..
,,,_ 

transfer entered this..z:::L_day of 

7}!;fJ;t#.tf &: 
sy, _______ Deputy 
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WARRANTY DEED 

THIS INDENTURE, Made this 30th day of September , in the year of 
our Lord two thousand fourteen, between JOHN A. SMITH, single, whose postoffice address is 2144 
56th A venue SW, Beulah, ND 58523, party of the first part, and GARY A. SMITH, whose postoffice 
address is 6800 81 st Street NE, Bismarck, ND 58503, and JENNIFER L. RUDOLPH, whose post 
office address is 5400 Kayley Drive, Bismarck, ND 58504, parties of the second part; 

WITNESSETH, That the said party of the first part, for and in consideration of the sum of 
ONE DOLLAR AND OTHER VALUABLE CONSIDERATION to him in hand paid by said parties 
of the second part, the receipt whereof is hereby acknowledged, does by these presents GRANT, 
BARGAIN, SELL AND CONVEY unto the said party of the second part, their heirs and assigns, 
FOREVER, all the tract or parcel ofland lying and being in the County of Oliver and State ofNorth 
Dakota, and described as follows, to-wit: 

All of the Grantor's interest in the following: 

TOWNSHIP 142 NORTH, RANGE 87 WEST: 
Section 22: SW¼ and E½ 
Section 23: W½ 
Section 24: E½SW¼; W½SE¼ 

Subject to all existing easements and rights of way, prior mineral reservations and to all 
exceptions, conditions, or limitations expressed in Government Patents or in deeds of 
record. 

GRANTOR RESERVES UNTO HIMSELF, A LIFE ESTATE IN THE ABOVE 
DESCRIBED PROPERTY. THIS LIFE ESTATE SHALL INCLUDE THE RIGHT 
TO EXECUTE MINERAL LEASES AND RECEIVE ANY ROY AL TIES 
PRODUCED FROM THIS REAL EST ATE DURING THE LIFE OF THE 
GRANTOR. 

TO HA VE AND TO HOLD THE SAME, Together with all the hereditaments and 
appurtenances thereunto belonging or in anywise appertaining, to the said parties of the second part, 
their heirs and assigns FOREVER. And the said JOHN A. SMITH, single, said party of the first 
part, for himself, his heirs and assigns, that he is well seized in fee of the land and premises 
aforesaid, and has good right to sell and convey the same in manner and form aforesaid; that the 
same are free from all incumbrances, 

and the above bargained and granted land and premises in the quiet and peaceable possession of said 
parties of the second part, their heirs and assigns, against all persons lawfully claiming or to claim 
the whole or any part thereof, the said party of the first part will warrant and defend. 



IN WITNESS WHEREOF, The said party of the first part hereunto sets his hand the day and 
year first above written. 

Jr- e, L!!J{_ 
John . Smith 

STATE OF NORTH DAKOTA ) 
(ss 

COUNTY OF MCLEAN ) 

On this 30th dayof September , 2014, before me personallyappeared JOHN A. 
SMITH, single, known to me to be the same person described in and who executed the within and 
foregoing instrument, and severally acknowledged to me t t he executed the same. 

I OE L 
Notary Public 

State of North Dakota 

(SEAL) My commission axpirez Nov 30, 2017 
Notary Public 

My commission expires: 

I certify that the requirement for a report or statement of full consideration paid does not apply 
because this deed is for one of the transactions exempted by N .D.C.C. Section 11-18-02.2(7)( c ). 

Auditor's Office 

Oliver County, N.O. 
i�' day of 

tr�nsfer entered this ,d 

W'b< r . 
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NORTH DAKOTA INDUSTRIAL COMMISSION 

OIL AND GAS DIVISION 

 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 

 
DECLARATION OF SERVICE 

 

 
[¶1] I hereby certify that true and correct copies of the following documents: 
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• Declaration of Kurt Swenson with attachments; 

• Declaration of Michael Bauman with attachments; 

• Declaration of Glenn Gerving with attachments;  

• Declaration of Michael & Bonnie Haupt with attachments; 

• Declaration of John M. Jochim with attachments; 

• Declaration of Kevin Kraft with attachments; 

• Declaration of Charmayne Liebelt with attachments; 

• Declaration of Kirk Maize with attachments; 

• Declaration of Christy Metz with attachments; 

• Declaration of JoLene Rust with attachments; 

• Declaration of Gary A. Smith with attachments; and 

• Declaration of Service. 

were, on the 7th day of June, 2024 sent via electronic mail to the following: 

 
North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 
S. Thomas Throne  
Attorney at Law 
TThrone@thronelaw.com 
 
Joshua Swanson 
Attorney for Intervenor Minnkota 
jswanson@vogellaw.com 
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I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 

and correct. 

Signed on this 7th day of June, 2024 at Bismarck, North Dakota. 

       __________________________________ 
       Desirae Zaste 
        











From: Morgan Stalick
To: Forsberg, Sara L.; Kneavel, Ashley M.
Cc: S. Thomas Throne; Bender, Lawrence; TGludt@fredlaw.com; Helms, Lynn D.; derrick@braatenlawfirm.com;

Joshua A. Swanson
Subject: Entry of Appearance in 30869-30880
Date: Thursday, June 6, 2024 4:24:42 PM
Attachments: image001.png

EntryOfAppearance.pdf

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Attached is the Entry of Appearance for Tom in Case Nos. 30869 through 30880:
 
In re application of Summit Carbon Storage #1, LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek Formation from the Midwest Carbon Express Pipeline
in the storage facility located in Sections 31, 32, 33, and 34, Township 142 North, Range 87 West,
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36, Township 141 North, Range 88 West,
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31,
32, 33, 34, and 35, Township 141 North, Range 87 West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7, Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND.
 
In re application of Summit Carbon Storage # 1, LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission may require that the pore space owned by
nonconsenting owners be included in the geologic storage, as required to operate the Summit Carbon
Storage #1, LLC storage facility located in Sections 31, 32, 33, and 34, Township 142 North, Range
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36, Township 141 North, Range
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28,
29, 30, 31, 32, 33, 34, and 35, Township 141 North, Range 87 West, Sections 1, 2, 3, and 12,
Township 140 North, Range 88 West and Sections 4, 5, 6, and 7, Township 140 North, Range 87
West, Mercer, Morton, and Oliver Counties, ND, in the Broom Creek Formation.
 
In re application of Summit Carbon Storage # 1, LLC for an order of the Commission determining
the amount of financial responsibility for the geologic storage of carbon dioxide from the Midwest
Carbon Express Pipeline in the storage facility located in Sections 31, 32, 33, and 34, Township 142
North, Range 87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36, Township 141
North, Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township 141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and Sections 4, 5, 6, and 7, Township 140 North, Range 87
West, Mercer, Morton, and Oliver Counties, ND, in the Broom Creek Formation.
 
In re motion to consider establishing the field and pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35,
and 36, Township 141 North, Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2, 3, and 12, Township 140 North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer, Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC for the geologic storage of carbon dioxide in the
Broom Creek Formation.
 
In re application of Summit Carbon Storage #2, LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek Formation from the Midwest Carbon Express Pipeline

mailto:MStalick@thronelaw.com
mailto:slforsberg@nd.gov
mailto:amkneavel@nd.gov
mailto:TThrone@thronelaw.com
mailto:lbender@fredlaw.com
mailto:TGludt@fredlaw.com
mailto:lhelms@nd.gov
mailto:derrick@braatenlawfirm.com
mailto:/o=ExchangeLabs/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=userb4f08dbb
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in the storage facility located in Sections 27, 28, 29, 32, 33, 34, and 35, Township 143 North, Range
88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25,
26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, Township 142 North, Range 88 West, Sections 5, 6, 7, 8,
17, 18, 19, 20, 29, 30, and 31, Township 142 North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and Oliver Counties, ND.
 
In re application of Summit Carbon Storage # 2, LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission may require that the pore space owned by
nonconsenting owners be included in the geologic storage, as required to operate the Summit Carbon
Storage #2, LLC storage facility located in Sections 27, 28, 29, 32, 33, 34, and 35, Township 143
North, Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21,
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, Township 142 North, Range 88 West,
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142 North, Range 88 West, Sections 5,
6, 7, 8, 17, 18, 19, 20, 29, 30, 31, Township 142 North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and Oliver Counties, ND in the Broom Creek
Formation.
 
In re application of Summit Carbon Storage # 2, LLC to consider the application of Summit Carbon
Storage #2, LLC for an order of the Commission determining the amount of financial responsibility
for the geologic storage of carbon dioxide from the Midwest Carbon Express Pipeline in the storage
facility located in Sections 27, 28, 29, 32, 33, 34, and 35, Township 143 North, Range 88 West,
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27,
28, 29, 30, 32, 33, 34, 35, and 36, Township 142 North, Range 88 West, Sections 5, 6, 7, 8, 17, 18,
19, 20, 29, 30, and 31, Township 142 North, Range 87 West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver Counties, ND, in the Broom Creek Formation.
 
In re motion of the Commission to consider establishing the field and pool limits for lands located in
Sections 27, 28, 29, 32, 33, 34, and 35, Township 143 North, Range 88 West, Sections 1, 2, 3, 4, 5,
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34,
35, and 36, Township 142 North, Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31,
Township 142 North, Range 87 West, and Sections 1, 2, and 3, Township 141 North, Range 88
West, Mercer and Oliver Counties, ND, subject to the application of Summit Carbon Storage #2,
LLC for the geologic storage of carbon dioxide in the Broom Creek Formation, and enact such
special field rules as may be necessary.
 
In re application of Summit Carbon Storage #3, LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek Formation from the Midwest Carbon Express Pipeline
in the storage facility located in Section 36, Township 143 North, Range 87 West, Sections 19, 20,
21, 28, 29, 30, 31, 32, 33, 34, 35, and 36, Township 143 North, Range 87 West, Sections 19, 20, 21,
28, 29, 30, 31, 32, 33, 34, 35, and 36, Township 143 North, Range 86 West, Sections 1, 2, 11, 12, 13
14, and 24, Township 142 North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14,
and 24, Township 142 North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15,
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, Township 142 North,
Range 86 West, and Sections 6, 7, 17, 18, 19, and 20, Township 142 North, Range 85 West, Oliver
County, ND.
 
In re application of Summit Carbon Storage #3, LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may require that the pore space owned by nonconsenting
owners be included in the geologic storage, as required to operate the Summit Carbon Storage #3,
LLC storage facility located in Section 36, Township 143 North, Range 87 West, Sections 19, 20,
21, 28, 29, 30, 31, 32, 33, 34, 35, and 36, Township 143 North, Range 86 West, Sections 1, 2, 11, 12,
13, 14, and 24, Township 142 North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13,
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35, Township 142



North, Range 86 West, and Sections 6, 7, 17, 18, 19, and 20, Township 142 North, Range 85 West,
Oliver County, ND, in the Broom Creek Formation.
 
In re application of Summit Carbon Storage #3, LLC for an order of the Commission determining
the amount of financial responsibility for the geologic storage of carbon dioxide from the Midwest
Carbon Express Pipeline in the storage facility located in Section 36, Township 143 North, Range 87
West, Sections 19, 20, 21, 28, 29, 30, 31 , 32, 33, 34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24, Township 142 North, Range 87 West, Sections 1, 2, 3, 4,
5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, and 35, Township 142 North, Range 86 West, and Sections 6, 7, 17, 18, 19, and 20, Township
142 North, Range 85 West, Oliver County, ND, in the Broom Creek Formation.
 
In re motion of the Commission to consider establishing the field and pool limits for lands located in
Section 36, Township 143 North, Range 87 West, Sections 19, 20, 21, 28, 29, 30, 31 , 32, 33, 34, 35,
and 36, Township 143 North, Range 86 West, Sections 1, 2, 11, 12, 13, 14, and 24, Township 142
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21,
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35, Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142 North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3, LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such special field rules as may be necessary.
 
Please let me know if you need anything else. Thanks,
 
Morgan K. Stalick
mstalick@thronelaw.com
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From: Desirae Zaste
To: -Info-Oil & Gas Division; Forsberg, Sara L.; Garner, David P.; Knutson, Amy N.; Helms, Lynn D.; Bender,

Lawrence; Joshua A. Swanson
Cc: Derrick Braaten; BHughes@fredlaw.com; Etter, Mary
Subject: Summit Carbon Storage #1, #2, and #3, LLC (Case Nos. 30869-30880)
Date: Thursday, June 6, 2024 12:52:54 PM
Attachments: 240606 Declaration of Service.pdf

Declaration of Bofto - signed.pdf
Declaration of Button - signed.pdf
Declaration of Doughty - signed.pdf
Declaration of Stockness - signed.pdf
Request for Telephonic Testimony.pdf

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Good afternoon,
 
Attached for filing and service are the following documents:
 

Intervenor Landowners’ Request for Telephonic Testimony;
Declaration of Telephone Communication of Shane Bofto;
Declaration of Telephone Communication of Paul Button;
Declaration of Telephone Communication of P. Ted Doughty;
Declaration of Telephone Communication of Chris Stockness; and
Declaration of Service.

 
Thank you.
 
Desirae Zaste│ Certified Paralegal

 

Braaten Law Firm
109 N. 4th Street, Suite 100

Bismarck, ND  58501
Phone:  701-221-2911

Fax:  701-221-5842
www.braatenlawfirm.com

 

 
PRIVILEGED COMMUNICATION
This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic
Communications Privacy Act, 18 U.S.C. Sections 2510-2521.  This e-mail is confidential and may contain information
that is privileged, attorney work product or exempt from disclosure under applicable law.  Recipients should not file
copies of this e-mail with publicly accessible records.  If you have received this message in error, please immediately
notify the sender by return e-mail and delete this e-mail message from your computer. Thank you for your
cooperation.
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NORTH DAKOTA INDUSTRIAL COMMISSION 


OIL AND GAS DIVISION 


 


In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 


Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 


 
DECLARATION OF SERVICE 


 


 
[¶1] I hereby certify that true and correct copies of the following documents: 
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• Intervenor Landowners’ Request for Telephonic Testimony; 


• Declaration of Telephone Communication of Shane Bofto; 


• Declaration of Telephone Communication of Paul Button; 


• Declaration of Telephone Communication of P. Ted Doughty; 


• Declaration of Telephone Communication of Chris Stockness; and 


• Declaration of Service. 


were, on the 6th day of June, 2024 sent via electronic mail to the following: 


 
North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 
Joshua Swanson 
Attorney for Intervenor Minnkota 
jswanson@vogellaw.com 
 


I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 


and correct. 


Signed on this 6th day of June, 2024 at Bismarck, North Dakota. 


       __________________________________ 
       Desirae Zaste 
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NORTH DAKOTA INDUSTRIAL COMMISSION 
 


OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 


Case Nos. 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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DECLARATION OF TELEPHONE COMMUNICATION OF SHANE BOFTO 


 
 


[¶1] I, Shane Bofto of HydroSolutions, Inc., do hereby confirm that I presented testimony under 


oath in North Dakota Industrial Commission Case Numbers 30869-30880, on June 11, 


2024 and June 12, 2024. 


[¶2] My testimony was presented by telephone from 406-591-1023, HydroSolutions, 1500 Poly 


Drive, Suite 103, Billings, Montana. 


 


I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true and 


correct. 


Signed on the 5th day of June, 2024 at Billings, Montana, United States. 
 
 
 
 
Shane Bofto 


 


Shane Bofto (Jun 5, 2024 06:28 MDT)
Shane Bofto
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NORTH DAKOTA INDUSTRIAL COMMISSION 
 


OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 


Case Nos. 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
 


 


  







23-230002 


4 


In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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DECLARATION OF TELEPHONE COMMUNICATION OF PAUL BUTTON 


 
 


[¶1] I, Paul Button of Button Petroleum Management LLC, do hereby confirm that I presented 


testimony under oath in North Dakota Industrial Commission Case Numbers 30869-30880, 


on June 11, 2024 and June 12, 2024. 


[¶2] My testimony was presented by telephone from 406-860-5752, Button Petroleum 


Management LLC, 1119 S. Ophir Street, Butte, Montana. 


 


I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true and 


correct. 


Signed on the 4th day of June, 2024 at Butte, Montana, United States. 
 
 
 
 
Paul Button 


 


Paul Button (Jun 4, 2024 16:13 MDT)
Paul Button
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NORTH DAKOTA INDUSTRIAL COMMISSION 
 


OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 


Case Nos. 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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DECLARATION OF TELEPHONE COMMUNICATION OF P. TED DOUGHTY 


 
 


[¶1] I, P. Ted Doughty of PTD Geoscience, LLC, do hereby confirm that I presented testimony 


under oath in North Dakota Industrial Commission Case Numbers 30869-30880, on June 


11, 2024 and June 12, 2024. 


[¶2] My testimony was presented by telephone from 509-638-3729, PTD Geoscience, LLC, 


1427 Avenue F, Billings, Montana. 


 


I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true and 


correct. 


Signed on the _____ day of June, 2024 at Billings, Montana, United States. 
 
 
 
 
P. Ted Doughty 


 


Ted Doughty (Jun 6, 2024 10:21 MDT)
Ted Doughty


6
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NORTH DAKOTA INDUSTRIAL COMMISSION 
 


OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 


Case Nos. 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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DECLARATION OF TELEPHONE COMMUNICATION OF CHRIS STOCKNESS 


 
 


[¶1] I, Chris Stockness of Shenehon Company, do hereby confirm that I presented testimony 


under oath in North Dakota Industrial Commission Case Numbers 30869-30880, on June 


11, 2024 and June 12, 2024. 


[¶2] My testimony was presented by telephone from 612-767-9434, Shenehon Company, 88 


South 10th Street, Suite 400, Minneapolis, Minnesota. 


 


I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true and 


correct. 


Signed on the 5th day of June, 2024 at Minneapolis, Minnesota, United States. 
 
 
 
 
Chris Stockness 


 


Chris Stockness (Jun 5, 2024 12:29 CDT)
Chris Stockness
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NORTH DAKOTA INDUSTRIAL COMMISSION 
 


OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 


Case Nos. 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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INTERVENOR LANDOWNERS’ REQUEST FOR TELEPHONIC TESTIMONY 


 
 
[¶1] Intervenor’s The Swenson Living Trust, Paul and Christy Metz, Michael and Bonnie 


Haupt, John Jochim, Gary and Cassie Smith, Michael Bauman, JoLene Rust, Glenn and Lisa 


Gerving, Kirk and Linda Maize and Allen Maize, Kevin and Kimberly Kraft, and Charmayne 


Liebelt (hereinafter “Landowners”) by and through their undersigned counsel and pursuant to 


N.D.A.C. § 43-02-03-88.2, hereby submit their request for telephonic testimony in the above-


captioned cases during the hearings currently scheduled for Tuesday, June 11, 2024 and 


Wednesday, June 12, 2024 for the following experts: 


• Shane Bofto of HydroSolutions, Inc. Shane is a Senior Chemical - Environmental 


Engineer with HydroSolutions. His phone number is 406-591-1023. See Unsworn 


Declaration of Telephonic Communication of Shane Bofto.  


• Paul Button of Button Petroleum Management LLC. Paul is a specialist in reservoir 


engineering and geology. His phone number is 406-860-5752. See Unsworn 


Declaration of Telephonic Communication of Paul Button. 


• P. Ted Doughty of PTD Geoscience, LLC. Ted is a geologist and President of PTD 


Geoscience, LLC. His phone number is 509-638-3729. See Unsworn Declaration of 


Telephonic Communication of P. Ted Doughty. 


• Christopher Stockness of Shenehon Company. Chris is an experienced appraiser and 


Managing Director of the real estate division at Shenehon Company. His phone number 


is 612-767-9434. See Unsworn Declaration of Chris Stockness.  


[¶2] Counsel and representative for Landowners is Derrick Braaten of Braaten Law Firm, who 


will be present at the hearing. 
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Dated June 6, 2024. 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
BRAATEN LAW FIRM 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
701-221-2911 
derrick@braatenlawfirm.com 


 
 Attorneys for Intervenors the 
Swenson Living Trust, Bauman, 
Gerving, Haupt, Jochim, Kraft, 
Liebelt, Maize, Metz, Rust, and 
Smith 
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NORTH DAKOTA INDUSTRIAL COMMISSION 
 

OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case Nos. 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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INTERVENOR LANDOWNERS’ REQUEST FOR TELEPHONIC TESTIMONY 

 
 
[¶1] Intervenor’s The Swenson Living Trust, Paul and Christy Metz, Michael and Bonnie 

Haupt, John Jochim, Gary and Cassie Smith, Michael Bauman, JoLene Rust, Glenn and Lisa 

Gerving, Kirk and Linda Maize and Allen Maize, Kevin and Kimberly Kraft, and Charmayne 

Liebelt (hereinafter “Landowners”) by and through their undersigned counsel and pursuant to 

N.D.A.C. § 43-02-03-88.2, hereby submit their request for telephonic testimony in the above-

captioned cases during the hearings currently scheduled for Tuesday, June 11, 2024 and 

Wednesday, June 12, 2024 for the following experts: 

• Shane Bofto of HydroSolutions, Inc. Shane is a Senior Chemical - Environmental 

Engineer with HydroSolutions. His phone number is 406-591-1023. See Unsworn 

Declaration of Telephonic Communication of Shane Bofto.  

• Paul Button of Button Petroleum Management LLC. Paul is a specialist in reservoir 

engineering and geology. His phone number is 406-860-5752. See Unsworn 

Declaration of Telephonic Communication of Paul Button. 

• P. Ted Doughty of PTD Geoscience, LLC. Ted is a geologist and President of PTD 

Geoscience, LLC. His phone number is 509-638-3729. See Unsworn Declaration of 

Telephonic Communication of P. Ted Doughty. 

• Christopher Stockness of Shenehon Company. Chris is an experienced appraiser and 

Managing Director of the real estate division at Shenehon Company. His phone number 

is 612-767-9434. See Unsworn Declaration of Chris Stockness.  

[¶2] Counsel and representative for Landowners is Derrick Braaten of Braaten Law Firm, who 

will be present at the hearing. 
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Dated June 6, 2024. 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
BRAATEN LAW FIRM 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
701-221-2911 
derrick@braatenlawfirm.com 

 
 Attorneys for Intervenors the 
Swenson Living Trust, Bauman, 
Gerving, Haupt, Jochim, Kraft, 
Liebelt, Maize, Metz, Rust, and 
Smith 
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NORTH DAKOTA INDUSTRIAL COMMISSION 

OIL AND GAS DIVISION 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 

In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case Nos. 30869
30870
30871
30872
30873
30874
30875
30876
30877
30878
30879
30880
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation.

In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND.

In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND.

In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation.
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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DECLARATION OF TELEPHONE COMMUNICATION OF SHANE BOFTO

[¶1] I, Shane Bofto of HydroSolutions, Inc., do hereby confirm that I presented testimony under 

oath in North Dakota Industrial Commission Case Numbers 30869-30880, on June 11, 

2024 and June 12, 2024. 

[¶2] My testimony was presented by telephone from 406-591-1023, HydroSolutions, 1500 Poly 

Drive, Suite 103, Billings, Montana. 

 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true and 

correct. 

Signed on the 5th day of June, 2024 at Billings, Montana, United States.
 
 
 
 
Shane Bofto 
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NORTH DAKOTA INDUSTRIAL COMMISSION 

OIL AND GAS DIVISION 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 

In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case Nos. 30869
30870
30871
30872
30873
30874
30875
30876
30877
30878
30879
30880
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation.

In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND.

In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND.

In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation.
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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DECLARATION OF TELEPHONE COMMUNICATION OF PAUL BUTTON 

[¶1] I, Paul Button of Button Petroleum Management LLC, do hereby confirm that I presented 

testimony under oath in North Dakota Industrial Commission Case Numbers 30869-30880, 

on June 11, 2024 and June 12, 2024. 

[¶2] My testimony was presented by telephone from 406-860-5752, Button Petroleum 

Management LLC, 1119 S. Ophir Street, Butte, Montana. 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true and 

correct.

Signed on the 4th day of June, 2024 at Butte, Montana, United States. 
 
 
 
 
Paul Button 
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NORTH DAKOTA INDUSTRIAL COMMISSION 

OIL AND GAS DIVISION 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 

In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case Nos. 30869
30870
30871
30872
30873
30874
30875
30876
30877
30878
30879
30880

 



23-230002

2

In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation.

In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND.

In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND.

In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation.
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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DECLARATION OF TELEPHONE COMMUNICATION OF P. TED DOUGHTY 

[¶1] I, P. Ted Doughty of PTD Geoscience, LLC, do hereby confirm that I presented testimony 

under oath in North Dakota Industrial Commission Case Numbers 30869-30880, on June 

11, 2024 and June 12, 2024. 

[¶2] My testimony was presented by telephone from 509-638-3729, PTD Geoscience, LLC, 

1427 Avenue F, Billings, Montana. 

 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true and 

correct. 

Signed on the _____ day of June, 2024 at Billings, Montana, United States. 
 
 
 
 
P. Ted Doughty
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NORTH DAKOTA INDUSTRIAL COMMISSION 

OIL AND GAS DIVISION 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 

In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case Nos. 30869
30870
30871
30872
30873
30874
30875
30876
30877
30878
30879
30880
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation.

In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND.

In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND.

In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation.
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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DECLARATION OF TELEPHONE COMMUNICATION OF CHRIS STOCKNESS

[¶1] I, Chris Stockness of Shenehon Company, do hereby confirm that I presented testimony 

under oath in North Dakota Industrial Commission Case Numbers 30869-30880, on June 

11, 2024 and June 12, 2024. 

[¶2] My testimony was presented by telephone from 612-767-9434, Shenehon Company, 88 

South 10th Street, Suite 400, Minneapolis, Minnesota. 

 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true and 

correct. 

Signed on the 5th day of June, 2024 at Minneapolis, Minnesota, United States. 
 
 
 
 
Chris Stockness
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NORTH DAKOTA INDUSTRIAL COMMISSION 

OIL AND GAS DIVISION 

 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 

 

 



2 

 

In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 

 
DECLARATION OF SERVICE 

 

 
[¶1] I hereby certify that true and correct copies of the following documents: 
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• Intervenor Landowners’ Request for Telephonic Testimony; 

• Declaration of Telephone Communication of Shane Bofto; 

• Declaration of Telephone Communication of Paul Button; 

• Declaration of Telephone Communication of P. Ted Doughty; 

• Declaration of Telephone Communication of Chris Stockness; and 

• Declaration of Service. 

were, on the 6th day of June, 2024 sent via electronic mail to the following: 

 
North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 
Joshua Swanson 
Attorney for Intervenor Minnkota 
jswanson@vogellaw.com 
 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 

and correct. 

Signed on this 6th day of June, 2024 at Bismarck, North Dakota. 

       __________________________________ 
       Desirae Zaste 
        



From: Knutson, Amy N.
To: Joshua A. Swanson; Bender, Lawrence; Derrick Braaten
Cc: Forsberg, Sara L.; Garner, David P.; Helms, Lynn D.; desirae@braatenlawfirm.com; BHughes@fredlaw.com;

MEtter@fredlaw.com
Subject: Summit Carbon Storage (Case Nos. 30869-30880)
Date: Monday, June 3, 2024 4:27:12 PM
Attachments: 2024.6.3 - Order on Petition to Intervene for Minnkota.pdf

2024.6.3 - DOS.pdf

Counsel,
 
On behalf of Hearing Officer Garner, please see attached:

1. ORDER ON PETITION TO INTERVENE FOR MINNKOTA POWER
COOPERATIVE, INC.

 
**Please note for all future filings and/or correspondence in this matter to include Hearing
Officer David Garner (dpgarner@nd.gov), Lynn Helms (lhelms@nd.gov), Sara Forsberg
(slforsberg@nd.gov), and Amy Knutson (anknutson@nd.gov).
 
Thank you.
 
Amy Knutson
Paralegal
Civil Litigation Division
North Dakota Office of Attorney General
500 North 9th Street
Bismarck, ND 58501-4509
Telephone: (701) 328-3640
Fax: (701) 328-4300
 
Confidentiality Notice:  
This electronic mail transmission is intended for the use of the individual or entity to which it is addressed and may
contain confidential information belonging to the sender. If you are not the intended recipient, you are hereby
notified that any  disclosure, copying, distribution, or the taking of any action in reliance on the contents of this
information is strictly prohibited. If you have received this transmission in error, please notify the sender
immediately by e-mail and delete the original message.
 

mailto:anknutson@nd.gov
mailto:/o=ExchangeLabs/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=userb4f08dbb
mailto:lbender@fredlaw.com
mailto:derrick@braatenlawfirm.com
mailto:slforsberg@nd.gov
mailto:dpgarner@nd.gov
mailto:lhelms@nd.gov
mailto:desirae@braatenlawfirm.com
mailto:BHughes@fredlaw.com
mailto:MEtter@fredlaw.com
mailto:dpgarner@nd.gov
mailto:lhelms@nd.gov
mailto:slforsberg@nd.gov
mailto:anknutson@nd.gov



BEFORE THE NORTH DAKOTA INDUSTRIAL COMMISSION


OF THE STATE OF NORTH DAKOTA


In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide m the Broom Creek
Formation from the Midwest Carbon Express
Pipeline m the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range
87 West, Sections 1, II, 12,13,14, 15,22,23,24,
25, 26, 35, and 36, Township 141 North, Range
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9,10, II, 14,
15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28,
29, 30, 31, 32, 33, 34, and 35, Township 141
North, Range 87 West, Sections 1, 2, 3, and 12,
Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, m the Broom Creek Formation


In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, m which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit Carbon
Storage #1, LLC storage facility located in
Sections 31,32,33, and 34, Township 142 North,
Range 87 West, Sections 1, II, 12,13,14,15,22,
23, 24, 25, 26, 35, and 36, Township 141 North,
Range 88 West, Sections 2, 3,4, 5, 6, 7, 8, 9,10,
11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26,
27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, m the Broom Creek Formation


In re application of Summit Carbon Storage # I,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,


CASENOS 30869


30870


30871
30872
30873


30874


30875


30876


30877


30878


30879
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BEFORE THE NORTH DAKOTA INDUSTRIAL COMMISSION

OF THE STATE OF NORTH DAKOTA

In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide m the Broom Creek
Formation from the Midwest Carbon Express
Pipeline m the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range
87 West, Sections 1, II, 12,13,14, 15,22,23,24,
25, 26, 35, and 36, Township 141 North, Range
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9,10, II, 14,
15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28,
29, 30, 31, 32, 33, 34, and 35, Township 141
North, Range 87 West, Sections 1, 2, 3, and 12,
Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, m the Broom Creek Formation

In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, m which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit Carbon
Storage #1, LLC storage facility located in
Sections 31,32,33, and 34, Township 142 North,
Range 87 West, Sections 1, II, 12,13,14,15,22,
23, 24, 25, 26, 35, and 36, Township 141 North,
Range 88 West, Sections 2, 3,4, 5, 6, 7, 8, 9,10,
11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26,
27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, m the Broom Creek Formation

In re application of Summit Carbon Storage # I,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,

CASENOS 30869

30870

30871
30872
30873

30874

30875

30876

30877

30878

30879

30880

























From: Knutson, Amy N.
To: Joshua A. Swanson; Bender, Lawrence; Derrick Braaten
Cc: Forsberg, Sara L.; Garner, David P.; Helms, Lynn D.; desirae@braatenlawfirm.com; BHughes@fredlaw.com;

MEtter@fredlaw.com
Subject: Summit Carbon Storage (Case Nos. 30869-30880)
Date: Friday, May 31, 2024 1:25:21 PM
Attachments: 2024.5.31 - Order on Pet. to Interevene Metz.pdf

2024.5.31 - Order on Pet. to Interevene Haupt.pdf
2024.5.31 - Order on Pet. to Interevene Jochim.pdf
2024.5.31 - Order on Pet. to Interevene Smith.pdf
2024.5.31 - Order on Pet. to Interevene Bauman.pdf
2024.5.31 - Order on Pet. to Interevene Rust.pdf
2024.5.31 - Order on Pet. to Interevene Gerving.pdf
2024.5.31 - Order on Pet. to Interevene for Maize.pdf
2024.5.31 - Order on Pet. to Interevene Kraft.pdf
2024.5.31 - Order on Pet. to Interevene Liebelt.pdf
2024.5.31 - Order on Pet. to Interevene - Trust.pdf
2024.5.31 - DOS & Ret of Doc Order on Pet to Intervene.pdf

Counsel,
 
On behalf of Hearing Officer Garner, please see attached:

1. ORDER ON PETITION TO INTERVENE FOR PAUL AND CHRISTY METZ;
2. ORDER ON PETITION TO INTERVENE FOR MICHAEL AND BONNIE HAUPT;
3. ORDER ON PETITION TO INTERVENE FOR JOHN JOCHIM;
4. ORDER ON PETITION TO INTERVENE FOR GARY AND CASSIE SMITH;
5. ORDER ON PETITION TO INTERVENE FOR MICHAEL BAUMAN;
6. ORDER ON PETITION TO INTERVENE FOR JOLENE M. RUST;
7. ORDER ON PETITION TO INTERVENE FOR GLENN AND LISA GERVING;
8. ORDER ON PETITION TO INTERVENE FOR KIRK AND LINDA MAIZE AND

ALLEN MAIZE;
9. ORDER ON PETITION TO INTERVENE FOR KEVIN AND KIMBERLY KRAFT;

10. ORDER ON PETITION TO INTERVENE FOR CHARMAYNE LIEBELT; and
11. ORDER ON PETITION TO INTERVENE FOR SWENSON TRUST.

 
**Please note for all future filings and/or correspondence in this matter to include Hearing
Officer David Garner (dpgarner@nd.gov), Lynn Helms (lhelms@nd.gov), Sara Forsberg
(slforsberg@nd.gov), and Amy Knutson (anknutson@nd.gov).
 
Thank you
 
Amy Knutson
Paralegal
Civil Litigation Division
North Dakota Office of Attorney General
500 North 9th Street
Bismarck, ND 58501-4509
Telephone: (701) 328-3640
Fax: (701) 328-4300
 
Confidentiality Notice:  
This electronic mail transmission is intended for the use of the individual or entity to which it is addressed and may
contain confidential information belonging to the sender. If you are not the intended recipient, you are hereby
notified that any  disclosure, copying, distribution, or the taking of any action in reliance on the contents of this
information is strictly prohibited. If you have received this transmission in error, please notify the sender
immediately by e-mail and delete the original message.

mailto:anknutson@nd.gov
mailto:/o=ExchangeLabs/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=userb4f08dbb
mailto:lbender@fredlaw.com
mailto:derrick@braatenlawfirm.com
mailto:slforsberg@nd.gov
mailto:dpgarner@nd.gov
mailto:lhelms@nd.gov
mailto:desirae@braatenlawfirm.com
mailto:BHughes@fredlaw.com
mailto:MEtter@fredlaw.com
mailto:dpgarner@nd.gov
mailto:lhelms@nd.gov
mailto:slforsberg@nd.gov
mailto:anknutson@nd.gov






























































































































































































































































































BEFORE THE NORTH DAKOTA INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA


In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located m Sections
31, 32, 33, and 34, Township 142 North, Range
87 West, Sections 1,11,12,13,14,15,22,23,24,
25, 26, 35, and 36, Township 141 North, Range
88 West, Sections 2, 3,4, 5, 6, 7, 8, 9,10,11,14,
15, 16,17. 18, 19, 20, 21, 22, 23, 25, 26, 27, 28,
29, 30, 31, 32, 33, 34, and 35, Township 141
North, Range 87 West, Sections 1, 2, 3, and 12,
Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation


In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, m which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit Carbon
Storage #1, LLC storage facility located in
Sections 31,32,33, and 34, Township 142 North,
Range 87 West, Sections 1, II, 12,13,14,15,22,
23, 24, 25, 26, 35, and 36, Township 141 North,
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9,10,
11, 14, 15, 16, 17, 18, 19, 20,21,22, 23,25, 26,
27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation


In re application of Summit Carbon Storage # 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide fi"om the
Midwest Carbon Express Pipeline m the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,
n, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19,


CASENOS 30869
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BEFORE THE NORTH DAKOTA INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA

In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located m Sections
31, 32, 33, and 34, Township 142 North, Range
87 West, Sections 1,11,12,13,14,15,22,23,24,
25, 26, 35, and 36, Township 141 North, Range
88 West, Sections 2, 3,4, 5, 6, 7, 8, 9,10,11,14,
15, 16,17. 18, 19, 20, 21, 22, 23, 25, 26, 27, 28,
29, 30, 31, 32, 33, 34, and 35, Township 141
North, Range 87 West, Sections 1, 2, 3, and 12,
Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation

In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, m which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit Carbon
Storage #1, LLC storage facility located in
Sections 31,32,33, and 34, Township 142 North,
Range 87 West, Sections 1, II, 12,13,14,15,22,
23, 24, 25, 26, 35, and 36, Township 141 North,
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9,10,
11, 14, 15, 16, 17, 18, 19, 20,21,22, 23,25, 26,
27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation

In re application of Summit Carbon Storage # 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide fi"om the
Midwest Carbon Express Pipeline m the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,
n, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19,

CASENOS 30869
30870

30871

30872

30873

30874

30875

30876
30877

30878

30879

30880













You don't often get email from victorie2121@gmail.com. Learn why this is important

From: Forsberg, Sara L.
To: Kneavel, Ashley M.
Subject: FW: Summit Carbon Solutions #1 and #2 - Comments
Date: Thursday, May 30, 2024 1:07:39 PM
Attachments: Summit Carbon Solutions #1 5-30-24.pdf

Summit Carbon Solutions #2 5-30-24.pdf

 
 
From: VICTORIE BROWN <victorie2121@gmail.com> 
Sent: Thursday, May 30, 2024 11:24 AM
To: Forsberg, Sara L. <slforsberg@nd.gov>
Subject: Summit Carbon Solutions #1 and #2 - Comments

 

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Good morning,
I have attached my comments regarding the above referenced projects.  I appreciate
your team's assistance with getting me the correct email address.
Respectfully,
Victorie Brown

mailto:victorie2121@gmail.com
https://aka.ms/LearnAboutSenderIdentification
mailto:slforsberg@nd.gov
mailto:amkneavel@nd.gov



May 30, 2024 


PO Box 370 
Solomons, MD 20688 


 
North Dakota Industrial Commission 
Dept. of Mineral Resources 
Oil and Gas Division 
1016 East Calgary Avenue 
Bismarck, ND 58505 


 
Ref: Summit Carbon Solutions Storage #1, LLC – (Against) 


 
Via email: slforsberg@nd.gov 


 
M. Chairman and Members of the Committee: 


 
I write today in opposition to the approval of the application for permit before you from Summit Carbon 
Solutions Storage #1, LLC. 


My name is Victorie Brown, and I am a mineral owner in the property detailed in Summit Carbon Solutions 
(Summit) application for permit. Approval of this project will have a direct negative impact on the value of my 
property. Making future exploration and development of those mineral interests more difficult, costly, and 
very likely unfeasible. 


If allowed to proceed as proposed, Summit would be permitted to declare without challenge that minerals do 
not exist in the pore space and/or are of such little value as to not warrant compensation. This provides an 
opportunity, and in fact encourages, Summit to do just that, thereby taking property without just 
compensation to the surface and mineral owner. 


This proposal establishes a condition in direct opposition to North Dakota 47-31-08, which states, “In the 
relationship between a severed mineral owner and a pore space estate, this chapter does not 
change or alter the common law as of April 9, 2009, as it relates to the rights belonging to, or the 
dominance of, the mineral estate.” 


As of this writing I know of no agreement in existence, past or present, allowing for extraction of the minerals 
detailed in my deed without my prior agreement and without equitable compensation. Therefore, I retain 
those minerals and the pore space in which they are contained. North Dakota law requiring compensation to 
the surface owner for the voided pore space below it does not preclude compensation to the mineral owner 
for the assets represented by that ownership. 


To move forward, Summit Carbon Solutions must first be required to negotiate with me, a mineral owner, a 
fair price for the severance and/or use of my property and any consequential impacts to my interest. 
Granting a permit without required, negotiated, compensation allows Summit Carbon solutions to TAKE my 
and others' property without just compensation, an outcome that is not in the North Dakota public's best 
interest. 


I say NO. 


I call on you to NOT grant this permit. 


Respectfully, 


Victorie Brown 



mailto:slforsberg@nd.gov






May 30, 2024 


PO Box 370 
Solomons, MD 20688 


 
North Dakota Industrial Commission 
Dept. of Mineral Resources 
Oil and Gas Division 
1016 East Calgary Avenue 
Bismarck, ND 58505 


 
Ref: Summit Carbon Solutions Storage #2, LLC – (Against) 


 
Via email: slforsberg@nd.gov 


 
M. Chairman and Members of the Committee: 


 
I write today in opposition to the approval of the application for permit before you from Summit Carbon 
Solutions Storage #2, LLC. 


My name is Victorie Brown, and I am a mineral owner in the property detailed in Summit Carbon Solutions 
(Summit) application for permit. Approval of this project will have a direct negative impact on the value of my 
property. Making future exploration and development of those mineral interests more difficult, costly, and 
very likely unfeasible. 


If allowed to proceed as proposed, Summit would be permitted to declare without challenge that minerals do 
not exist in the pore space and/or are of such little value as to not warrant compensation. This provides an 
opportunity, and in fact encourages, Summit to do just that, thereby taking property without just 
compensation to the surface and mineral owner. 


This proposal establishes a condition in direct opposition to North Dakota 47-31-08, which states, “In the 
relationship between a severed mineral owner and a pore space estate, this chapter does not 
change or alter the common law as of April 9, 2009, as it relates to the rights belonging to, or the 
dominance of, the mineral estate.” 


As of this writing I know of no agreement in existence, past or present, allowing for extraction of the minerals 
detailed in my deed without my prior agreement and without equitable compensation. Therefore, I retain 
those minerals and the pore space in which they are contained. North Dakota law requiring compensation to 
the surface owner for the voided pore space below it does not preclude compensation to the mineral owner 
for the assets represented by that ownership. 


To move forward, Summit Carbon Solutions must first be required to negotiate with me, a mineral owner, a 
fair price for the severance and/or use of my property and any consequential impacts to my interest. 
Granting a permit without required, negotiated, compensation allows Summit Carbon solutions to TAKE my 
and others' property without just compensation, an outcome that is not in the North Dakota public's best 
interest. 


I say NO. 


I call on you to NOT grant this permit. 


Respectfully, 


Victorie Brown 



mailto:slforsberg@nd.gov





May 30, 2024 

PO Box 370 
Solomons, MD 20688 

 
North Dakota Industrial Commission 
Dept. of Mineral Resources 
Oil and Gas Division 
1016 East Calgary Avenue 
Bismarck, ND 58505 

 
Ref: Summit Carbon Solutions Storage #2, LLC – (Against) 

 
Via email: slforsberg@nd.gov 

 
M. Chairman and Members of the Committee: 

 
I write today in opposition to the approval of the application for permit before you from Summit Carbon 
Solutions Storage #2, LLC. 

My name is Victorie Brown, and I am a mineral owner in the property detailed in Summit Carbon Solutions 
(Summit) application for permit. Approval of this project will have a direct negative impact on the value of my 
property. Making future exploration and development of those mineral interests more difficult, costly, and 
very likely unfeasible. 

If allowed to proceed as proposed, Summit would be permitted to declare without challenge that minerals do 
not exist in the pore space and/or are of such little value as to not warrant compensation. This provides an 
opportunity, and in fact encourages, Summit to do just that, thereby taking property without just 
compensation to the surface and mineral owner. 

This proposal establishes a condition in direct opposition to North Dakota 47-31-08, which states, “In the 
relationship between a severed mineral owner and a pore space estate, this chapter does not 
change or alter the common law as of April 9, 2009, as it relates to the rights belonging to, or the 
dominance of, the mineral estate.” 

As of this writing I know of no agreement in existence, past or present, allowing for extraction of the minerals 
detailed in my deed without my prior agreement and without equitable compensation. Therefore, I retain 
those minerals and the pore space in which they are contained. North Dakota law requiring compensation to 
the surface owner for the voided pore space below it does not preclude compensation to the mineral owner 
for the assets represented by that ownership. 

To move forward, Summit Carbon Solutions must first be required to negotiate with me, a mineral owner, a 
fair price for the severance and/or use of my property and any consequential impacts to my interest. 
Granting a permit without required, negotiated, compensation allows Summit Carbon solutions to TAKE my 
and others' property without just compensation, an outcome that is not in the North Dakota public's best 
interest. 

I say NO. 

I call on you to NOT grant this permit. 

Respectfully, 

Victorie Brown 

mailto:slforsberg@nd.gov


You don't often get email from metter@fredlaw.com. Learn why this is important

From: Joshua A. Swanson
To: Garner, David P.; Lawrence Bender - Fredrikson & Byron, P.A. (lbender@fredlaw.com); Derrick Braaten; Tracy A. Ottum; -Info-

Oil & Gas Division
Cc: Helms, Lynn D.; Forsberg, Sara L.; Knutson, Amy N.; Shannon Mikula
Subject: SCS Carbon Transport - NDIC Case Nos. 30869-30880
Date: Tuesday, May 28, 2024 10:03:27 PM
Attachments: Outlook-A black an

Minnkota proposed Order.pdf
Minnkota Declaration of Service.pdf

***** CAUTION: This email originated from an outside source. Do not click links or open attachments unless
you know they are safe. *****

Mr. Garner, 

Please find attached Minnkota Power Cooperative, Inc.'s, proposed order granting its petition to
intervene, along with a declaration of service, in Case Nos. 30869-30880. 

If you have any issues opening the attachments, please let us know.  Thank you, 

Joshua A. Swanson | Attorney
T: 701.237.6983 | F: 701.356.6395
vogellaw.com | jswanson@vogellaw.com

 

 
 
 

From: Garner, David P. <dpgarner@nd.gov>
Sent: Thursday, May 23, 2024 3:39 PM
To: Joshua A. Swanson <jswanson@vogellaw.com>; Lawrence Bender - Fredrikson & Byron, P.A.
(lbender@fredlaw.com) <lbender@fredlaw.com>; Derrick Braaten <derrick@braatenlawfirm.com>
Cc: Helms, Lynn D. <lhelms@nd.gov>; Forsberg, Sara L. <slforsberg@nd.gov>; Knutson, Amy N.
<anknutson@nd.gov>
Subject: SCS Carbon Transport - NDIC Case Nos. 30869-30880
 
Counsel – Please submit proposed orders for each of the petitions and/or responses you have filed or
intend to file in this matter.  Thank you.
 
 
David P. Garner
Assistant Attorney General
ND Office of the Attorney General
Division of Natural Resources and Native American Affairs
500 N 9th Street
Bismarck, ND 58501-4509
(701) 328-3640
 
 
 
 

***** CAUTION: This email originated from an outside source. Do not click links or open attachments unless
you know they are safe. *****

mailto:metter@fredlaw.com
https://aka.ms/LearnAboutSenderIdentification
mailto:jswanson@vogellaw.com
mailto:dpgarner@nd.gov
mailto:lbender@fredlaw.com
mailto:derrick@braatenlawfirm.com
mailto:/o=ExchangeLabs/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=useref5cdbf5
mailto:oilandgasinfo@nd.gov
mailto:oilandgasinfo@nd.gov
mailto:lhelms@nd.gov
mailto:slforsberg@nd.gov
mailto:anknutson@nd.gov
mailto:smikula@minnkota.com
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.vogellaw.com%2F&data=05%7C02%7Cslforsberg%40nd.gov%7Ca14652df85324346551808dc7f8bcecd%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638525486063129052%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=kg0PcM5QuREl%2FKgru%2BvcGIuumfsDbPCbpSQ8IOTjrLc%3D&reserved=0
mailto:jswanson@vogellaw.com

VOGEL

Law Firm






 


BEFORE THE INDUSTRIAL COMMISSION 
OF THE STATE OF NORTH DAKOTA 


In re application of Summit Carbon Storage #1, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in 
Sections 31, 32, 33, and 34, Township 142 North, 
Range 87 West, Sections 1, 11, 12, 13, 14, 15, 22, 
23, 24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 
28, 29, 30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 12, 
Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver 
Counties, ND. 


In re application of Summit Carbon Storage # 
1, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included in 
the geologic storage, as required to operate the 
Summit Carbon Storage #1, LLC storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, Sections 
1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, Sections 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 
and 35, Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 North, 
Range 88 West and Sections 4, 5, 6, and 7, 
Township 140 North, Range 87 West, Mercer, 
Morton, and Oliver Counties, ND, in the Broom 
Creek Formation.  


In re application of Summit Carbon Storage # 
1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of carbon 
dioxide from the Midwest Carbon Express 
Pipeline in the storage facility located in 
Sections 31, 32, 33, and 34, Township 142 North, 


 Case Nos. 30869 - 30880 


 
 
 


(PROPOSED) ORDER  
GRANTING MINNKOTA POWER 


COOPERATIVE, INC.’S, PETITION 
TO INTERVENE 
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Range 87 West, Sections 1, 11, 12, 13, 14, 15, 22, 
23, 24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 
28, 29, 30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 12, 
Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver 
Counties, ND, in the Broom Creek Formation. 


In re motion to consider establishing the field 
and pool limits for lands located in Sections 31, 
32, 33, and 34, Township 142 North, Range 87 
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 88 
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 
31, 32, 33, 34, and 35, Township 141 North, 
Range 87 West, Sections 1, 2, 3, and 12, 
Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #1, LLC for the 
geologic storage of carbon dioxide in the Broom 
Creek Formation.  


In re application of Summit Carbon Storage #2, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from Midwest Carbon Express 
Pipeline in the storage facility located in 
Sections 27, 28, 29, 32, 33, 34, and 35, Township 
143 North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 
21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, Range 
88 West, Mercer and Oliver Counties, ND. 


In re application of Summit Carbon Storage #2, 
LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
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Commission may require that the pore space 
owned by nonconsenting owners be included in 
the geologic storage, as required to operate the 
Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 
15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 
29, 30, 32, 33, 34, 35 and 36, Township 142 
North, Range 88 West, Sections 5, 6, 7, 8, 17, 18, 
19, 20, 29, 30, and 31, Township 142 North, 
Range 87 West, and Sections 1, 2, and 3, 
Township 141 North, Range 88 West, Mercer 
and Oliver Counties, ND in the Broom Creek 
Formation. 


In re application of Summit Carbon Storage #2, 
LLC to consider the application of Summit 
Carbon Storage #2, LLC for an order of the 
Commission determining the amount of 
financial responsibility for the geological 
storage of carbon dioxide from the Midwest 
Carbon Express Pipeline in the storage facility 
located in Sections 27, 28, 29, 32, 33, 34, and 35, 
Township 143 North, Range 88 West, Sections 
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 
32, 33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 
29, 30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, in the Brook Creek Formation. 


In re motion of the Commission to consider 
establishing the field and pool limits for lands 
located in Sections 27, 28, 29, 32, 33, 34, and 35,  
Township 143 North, Range 88 West, Sections 
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 
32, 33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 
29, 30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
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Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the Broom 
Creek Formation, and enact such special field 
rules as may be necessary. 


In re application of Summit Carbon Storage #3, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in Section 
26, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, 
and 36, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, 
and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, Township 
142 North, Range 87 West, Sections 1, 2, 3, 4, 5, 
6, 7 8, 9, 10, 11, 12, 13, 14, and 24, Township 142 
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 142 
North, Range 85 West, Oliver County, ND. 


In re application of Summit Carbon Storage #3, 
LLC to consider the amalgamation of the 
storage reservoir space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included in 
the geologic storage, as required to operate the 
Summit Carbon Storage #3, LLC storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 28, 
29, 30, 31, 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, and 35, Township 142 
North, Range 86 West, and Sections 6, 7, 17, 18, 
18, 19, and 20, Township 142 North, Range 85 
West, Oliver County, ND, in the Broom Creek 
Formation.  


In re application of Summit Carbon Storage #3, 
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LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of carbon 
dioxide from the Midwest Carbon Express 
Pipeline in the storage facility located in Section 
36, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, 
and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, Township 
142 North, Range 87 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 
21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
and 35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, ND 
in the Broom Creek Formation.  


In re motion of the Commission to consider 
establishing the field and pool limits for lands 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 30, 
31, 32, 33, 34, 35, and 36, Township 143 North, 
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and 
24, Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 
15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 
29, 30, 32, 33, 34, and 35, Township 142 North, 
Range 86 West, and Sections 6, 7, 17, 18, 19, and 
20, Township 142 North, Range 85 West, Oliver 
County, ND, subject to the application of 
Summit Carbon Storage #3, LLC for the 
geologic storage of carbon dioxide in the Broom 
Creek Formation, and enact such special field 
rules as may be necessary.  


 
ORDER OF THE COMMISSION 


THE COMMISSION FINDS: 


(1)  This cause is set for hearing beginning at 9:00 a.m. on Tuesday June 11, 2024, and 
continuing if necessary starting at 9:00 a.m. on Wednesday June 12, 2024. 


 
(2) On May 20, 2024, the petitioner and proposed intervenor, Minnkota Power 


Cooperative, Inc. (“Minnkota”), made application to the Commission for an order allowing its 
intervention in Case Nos. 30869 – 30880.  
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(3) Pursuant to N.D.C.C. § 28-32-28, and as explained herein, the Commission grants 


Minnkota’s petition to intervene in the above-captioned proceedings to promote the interests of 
justice as Minnkota has demonstrated that its legal rights, duties, privileges, immunities, or other 
legal interests may be substantially affected by the proceedings in this matter.   


 
(4) Specifically, Minnkota holds three geologic storage facility permits issued as the 


result of Orders from the Commission for the amalgamation of pore space in the Minnkota Center 
MRYS Broom Creek Storage Facility #1 in Oliver County, North Dakota, and the amalgamation 
of pore space in the Minnkota Center MRYS Deadwood Storage Facility #1 in Oliver County. 
Minnkota, through its subsidiary DCC West Project LLC, also holds a storage facility permit that 
provides redundancy and operating flexibility for Project Tundra, the “DCC West Broom Creek 
Storage Facility #1,” that was approved by the Commission on October 4, 2023. See Case Nos. 
29029 – 29034, and 30122 – 30125. 


 
(5) In Order No. 31584 (Case No. 29030), the Commission approved Minnkota’s 


application for an order determining the amalgamation of pore space within portions of Sections 
35 and 36, Township 142 North, Range 84 West, Sections 19, 20, 21, 22, 26, 27, 28, 29, 30, 31, 
32, 33, 34, and 35, Township 142 North, Range 83 West, Sections 1, 2, 12, and 13, Township 141 
North, Range 84 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 14, 15, 16, 17, 18, 19, 20, and 
21, Township 141 North, Range 83 West, Oliver County, in the Broom Creek Formation for the 
Minnkota Center MRYS Broom Creek Storage Facility #1, which encompasses 18,903 acres in 
Oliver County. Minnkota’s application to the Commission for the amalgamation of storage 
reservoir pore space for Broom Creek Storage Facility #1 was made pursuant to a Geologic Storage 
Agreement that was signed, ratified, or approved by surface owners owning at least sixty percent 
of the pore space interest within these lands under N.D.C.C. § 38-22-10. See Order No. 31584 at 
¶ 2.   


 
(6) In Order No. 31587 (Case No. 29033), the Commission approved Minnkota’s 


application for an order determining the amalgamation of pore space within portions of Sections 
35 and 36, Township 142 North, Range 84 West, Sections 19, 20, 21, 22, 26, 27, 28, 29, 30, 31, 
32, 33, 34, and 35, Township 142 North, Range 83 West, Sections 1, 2, 12, and 13, Township 141 
North, Range 84 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 14, 15, 16, 17, 18, 19, 20, and 
21, Township 141 North, Range 83 West, Oliver County, in the Deadwood Formation, for the 
Minnkota Center MRYS Deadwood Storage Facility #1, and while a different formation than 
Broom Creek, also encompasses 18,903 acres in Oliver County. Minnkota’s application to the 
Commission for the amalgamation of storage reservoir pore space for its Deadwood Storage 
Facility #1 was made pursuant to a Geologic Storage Agreement that was signed, ratified, or 
approved by surface owners owning at least sixty percent of the pore space interest within these 
lands under N.D.C.C. § 38-22-10. See Order No. 31587 at ¶ 2.   


 
(7) In Order No. 32806 (Case No. 30122), the Commission approved Minnkota’s 


application for DCC West Broom Creek Storage Facility #1 for an order determining the 
amalgamation of pore space within portions of Township 141 North, Range 84 West, Section 2-
11, 14-21, 29-32, Township 141 North, Range 85 West, Sections 1-4, 9-16, 22-27, and 36, 
Township 142 North, Range 84 West, Sections19-21 and 28-34, and Township 142 North, Range 







7 


85 West, Sections 24, 25, 33, 34, 35 and 36, Oliver County, in the Broom Creek formation. This 
third additional storage facility will primarily serve the Milton R. Young Station. To the extent 
there is additional storage capacity available, Minnkota notes that it may entertain requests from 
third parties for storage services for the purpose of geologic sequestration of carbon dioxide. It 
encompasses 29,903 acres in Oliver County. 


 
(8) The Commission’s Orders for the Broom Creek and Deadwood formations, and the 


Minnkota Center MRYS Deadwood Storage Facility #1 and Minnkota Center MRYS Broom 
Creek Storage Facility #1, are part of Minnkota’s Project Tundra. Project Tundra is a large-scale, 
capital-intensive carbon sequestration and storage project designed to capture up to four million 
metric tons of the carbon dioxide produced by the MRYS. Minnkota has been leading this project 
for the past nine years and has, along with its partners, the State of North Dakota, and the 
Department of Energy, devoted significant resources towards its advancement and seeing it to 
fruition, including investing $90,000,000 in the project, which may be affected by these 
proceedings. 


 
(9) The location of Project Tundra is immediately adjacent to the east of Summit 


Carbon Storage, LLC, #1, #2, and #3’s proposed injection sites, and encompasses property in 
Township 142 North, Ranges 82, 83, and 84 West, and Township 141 North, Ranges 82, 83, and 
84 West.   


 
(10) Minnkota seeks to intervene because its interest in Project Tundra, the related 


permits issued by the Commission for the same, and its correlative rights in the pore space 
compromising Project Tundra, are the subject of and may be substantially affected by the outcome 
of the proceedings on Summit Carbon Storage #1, #2, and #3 LLC’s applications and proposed 
project.  Minnkota thus seeks to protect its interest and significant investments in Project Tundra 
as they may be impacted by Summit Carbon Storage, LLC’s #1, #2, and #3 pending applications.  


 
(11) Considering the foregoing, Minnkota has demonstrated that its legal rights, duties, 


privileges, immunities, and other legal interests may be substantially affected by these 
proceedings, and its petition to intervene is granted pursuant to N.D.C.C. § 28-32-28. 
 
IT IS THEREFORE ORDERED: 
 


(1) For the reasons stated herein, Minnkota’s Petition to Intervene is hereby GRANTED.   
 
 Dated this ____ day of May, 2024. 
 
      INDUSTRIAL COMMISSION 
      STATE OF NORTH DAKOTA 
 
      /s/ Doug Burgum, Governor 
 
      /s/ Drew H. Wrigley, Attorney General 
 
      /s/ Doug Goehring, Agricultural Commissioner 
 








 


BEFORE THE INDUSTRIAL COMMISSION 
OF THE STATE OF NORTH DAKOTA 


In re application of Summit Carbon Storage #1, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in 
Sections 31, 32, 33, and 34, Township 142 North, 
Range 87 West, Sections 1, 11, 12, 13, 14, 15, 22, 
23, 24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 
28, 29, 30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 12, 
Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver 
Counties, ND. 


In re application of Summit Carbon Storage # 
1, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included in 
the geologic storage, as required to operate the 
Summit Carbon Storage #1, LLC storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, Sections 
1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, Sections 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 
and 35, Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 North, 
Range 88 West and Sections 4, 5, 6, and 7, 
Township 140 North, Range 87 West, Mercer, 
Morton, and Oliver Counties, ND, in the Broom 
Creek Formation.  


In re application of Summit Carbon Storage # 
1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of carbon 
dioxide from the Midwest Carbon Express 
Pipeline in the storage facility located in 
Sections 31, 32, 33, and 34, Township 142 North, 


 Case Nos. 30869 - 30880 
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Range 87 West, Sections 1, 11, 12, 13, 14, 15, 22, 
23, 24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 
28, 29, 30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 12, 
Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver 
Counties, ND, in the Broom Creek Formation. 


In re motion to consider establishing the field 
and pool limits for lands located in Sections 31, 
32, 33, and 34, Township 142 North, Range 87 
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 88 
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 
31, 32, 33, 34, and 35, Township 141 North, 
Range 87 West, Sections 1, 2, 3, and 12, 
Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #1, LLC for the 
geologic storage of carbon dioxide in the Broom 
Creek Formation.  


In re application of Summit Carbon Storage #2, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from Midwest Carbon Express 
Pipeline in the storage facility located in 
Sections 27, 28, 29, 32, 33, 34, and 35, Township 
143 North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 
21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, Range 
88 West, Mercer and Oliver Counties, ND. 


In re application of Summit Carbon Storage #2, 
LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
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Commission may require that the pore space 
owned by nonconsenting owners be included in 
the geologic storage, as required to operate the 
Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 
15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 
29, 30, 32, 33, 34, 35 and 36, Township 142 
North, Range 88 West, Sections 5, 6, 7, 8, 17, 18, 
19, 20, 29, 30, and 31, Township 142 North, 
Range 87 West, and Sections 1, 2, and 3, 
Township 141 North, Range 88 West, Mercer 
and Oliver Counties, ND in the Broom Creek 
Formation. 


In re application of Summit Carbon Storage #2, 
LLC to consider the application of Summit 
Carbon Storage #2, LLC for an order of the 
Commission determining the amount of 
financial responsibility for the geological 
storage of carbon dioxide from the Midwest 
Carbon Express Pipeline in the storage facility 
located in Sections 27, 28, 29, 32, 33, 34, and 35, 
Township 143 North, Range 88 West, Sections 
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 
32, 33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 
29, 30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, in the Brook Creek Formation. 


In re motion of the Commission to consider 
establishing the field and pool limits for lands 
located in Sections 27, 28, 29, 32, 33, 34, and 35,  
Township 143 North, Range 88 West, Sections 
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 
32, 33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 
29, 30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 







4 


Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the Broom 
Creek Formation, and enact such special field 
rules as may be necessary. 


In re application of Summit Carbon Storage #3, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in Section 
26, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, 
and 36, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, 
and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, Township 
142 North, Range 87 West, Sections 1, 2, 3, 4, 5, 
6, 7 8, 9, 10, 11, 12, 13, 14, and 24, Township 142 
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 142 
North, Range 85 West, Oliver County, ND. 


In re application of Summit Carbon Storage #3, 
LLC to consider the amalgamation of the 
storage reservoir space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included in 
the geologic storage, as required to operate the 
Summit Carbon Storage #3, LLC storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 28, 
29, 30, 31, 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, and 35, Township 142 
North, Range 86 West, and Sections 6, 7, 17, 18, 
18, 19, and 20, Township 142 North, Range 85 
West, Oliver County, ND, in the Broom Creek 
Formation.  


In re application of Summit Carbon Storage #3, 
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LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of carbon 
dioxide from the Midwest Carbon Express 
Pipeline in the storage facility located in Section 
36, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, 
and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, Township 
142 North, Range 87 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 
21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
and 35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, ND 
in the Broom Creek Formation.  


In re motion of the Commission to consider 
establishing the field and pool limits for lands 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 30, 
31, 32, 33, 34, 35, and 36, Township 143 North, 
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and 
24, Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 
15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 
29, 30, 32, 33, 34, and 35, Township 142 North, 
Range 86 West, and Sections 6, 7, 17, 18, 19, and 
20, Township 142 North, Range 85 West, Oliver 
County, ND, subject to the application of 
Summit Carbon Storage #3, LLC for the 
geologic storage of carbon dioxide in the Broom 
Creek Formation, and enact such special field 
rules as may be necessary.  


 
[¶1] I hereby certify that true and correct copies of the following documents:  


• Proposed Order Granting Minnkota Power Cooperative, Inc.’s, Petition to 
Intervene in Case Nos. 30869 - 30880; and   


• Declaration of Service 


were, on this 28th day of May, 2024, sent via e-mail to the following:   
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Lynn D. Helms  
lhelms@nd.gov  
 


David P. Garner 
dpgarner@nd.gov 


Lawrence Bender 
lbender@fredlaw.com 


Sara L. Forsberg 
slforsberg@nd.gov 
 


North Dakota Industrial Commission 
oilandgasinfo@nd.gov 


Derrek Braaten 
derrick@braatenlawfirm.com 
 


Amy N. Knutson 
anknutson@nd.gov 


 


 
I declare, under penalty of perjury, that the foregoing is true and correct.  


Dated this 28th day of May, 2024.  


     


    VOGEL LAW FIRM 


 


     by: /s/ Joshua A. Swanson 
    Joshua A. Swanson (#06788) 


     218 NP Avenue 
     PO Box 1389 
     Fargo, ND 58107-1389 
     Telephone: 701.237.6983 
     Email: jswanson@vogellaw.com 
     Attorneys for Intervenor, Minnkota Power 
     Cooperative, Inc. 
 


 







 

BEFORE THE INDUSTRIAL COMMISSION 
OF THE STATE OF NORTH DAKOTA 

In re application of Summit Carbon Storage #1, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in 
Sections 31, 32, 33, and 34, Township 142 North, 
Range 87 West, Sections 1, 11, 12, 13, 14, 15, 22, 
23, 24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 
28, 29, 30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 12, 
Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver 
Counties, ND. 

In re application of Summit Carbon Storage # 
1, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included in 
the geologic storage, as required to operate the 
Summit Carbon Storage #1, LLC storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, Sections 
1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, Sections 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 
and 35, Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 North, 
Range 88 West and Sections 4, 5, 6, and 7, 
Township 140 North, Range 87 West, Mercer, 
Morton, and Oliver Counties, ND, in the Broom 
Creek Formation.  

In re application of Summit Carbon Storage # 
1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of carbon 
dioxide from the Midwest Carbon Express 
Pipeline in the storage facility located in 
Sections 31, 32, 33, and 34, Township 142 North, 

 Case Nos. 30869 - 30880 

 
 
 

(PROPOSED) ORDER  
GRANTING MINNKOTA POWER 

COOPERATIVE, INC.’S, PETITION 
TO INTERVENE 
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Range 87 West, Sections 1, 11, 12, 13, 14, 15, 22, 
23, 24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 
28, 29, 30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 12, 
Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver 
Counties, ND, in the Broom Creek Formation. 

In re motion to consider establishing the field 
and pool limits for lands located in Sections 31, 
32, 33, and 34, Township 142 North, Range 87 
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 88 
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 
31, 32, 33, 34, and 35, Township 141 North, 
Range 87 West, Sections 1, 2, 3, and 12, 
Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #1, LLC for the 
geologic storage of carbon dioxide in the Broom 
Creek Formation.  

In re application of Summit Carbon Storage #2, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from Midwest Carbon Express 
Pipeline in the storage facility located in 
Sections 27, 28, 29, 32, 33, 34, and 35, Township 
143 North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 
21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, Range 
88 West, Mercer and Oliver Counties, ND. 

In re application of Summit Carbon Storage #2, 
LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
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Commission may require that the pore space 
owned by nonconsenting owners be included in 
the geologic storage, as required to operate the 
Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 
15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 
29, 30, 32, 33, 34, 35 and 36, Township 142 
North, Range 88 West, Sections 5, 6, 7, 8, 17, 18, 
19, 20, 29, 30, and 31, Township 142 North, 
Range 87 West, and Sections 1, 2, and 3, 
Township 141 North, Range 88 West, Mercer 
and Oliver Counties, ND in the Broom Creek 
Formation. 

In re application of Summit Carbon Storage #2, 
LLC to consider the application of Summit 
Carbon Storage #2, LLC for an order of the 
Commission determining the amount of 
financial responsibility for the geological 
storage of carbon dioxide from the Midwest 
Carbon Express Pipeline in the storage facility 
located in Sections 27, 28, 29, 32, 33, 34, and 35, 
Township 143 North, Range 88 West, Sections 
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 
32, 33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 
29, 30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, in the Brook Creek Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for lands 
located in Sections 27, 28, 29, 32, 33, 34, and 35,  
Township 143 North, Range 88 West, Sections 
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 
32, 33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 
29, 30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
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Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the Broom 
Creek Formation, and enact such special field 
rules as may be necessary. 

In re application of Summit Carbon Storage #3, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in Section 
26, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, 
and 36, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, 
and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, Township 
142 North, Range 87 West, Sections 1, 2, 3, 4, 5, 
6, 7 8, 9, 10, 11, 12, 13, 14, and 24, Township 142 
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 142 
North, Range 85 West, Oliver County, ND. 

In re application of Summit Carbon Storage #3, 
LLC to consider the amalgamation of the 
storage reservoir space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included in 
the geologic storage, as required to operate the 
Summit Carbon Storage #3, LLC storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 28, 
29, 30, 31, 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, and 35, Township 142 
North, Range 86 West, and Sections 6, 7, 17, 18, 
18, 19, and 20, Township 142 North, Range 85 
West, Oliver County, ND, in the Broom Creek 
Formation.  

In re application of Summit Carbon Storage #3, 
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LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of carbon 
dioxide from the Midwest Carbon Express 
Pipeline in the storage facility located in Section 
36, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, 
and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, Township 
142 North, Range 87 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 
21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
and 35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, ND 
in the Broom Creek Formation.  

In re motion of the Commission to consider 
establishing the field and pool limits for lands 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 30, 
31, 32, 33, 34, 35, and 36, Township 143 North, 
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and 
24, Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 
15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 
29, 30, 32, 33, 34, and 35, Township 142 North, 
Range 86 West, and Sections 6, 7, 17, 18, 19, and 
20, Township 142 North, Range 85 West, Oliver 
County, ND, subject to the application of 
Summit Carbon Storage #3, LLC for the 
geologic storage of carbon dioxide in the Broom 
Creek Formation, and enact such special field 
rules as may be necessary.  

 
ORDER OF THE COMMISSION 

THE COMMISSION FINDS: 

(1)  This cause is set for hearing beginning at 9:00 a.m. on Tuesday June 11, 2024, and 
continuing if necessary starting at 9:00 a.m. on Wednesday June 12, 2024. 

 
(2) On May 20, 2024, the petitioner and proposed intervenor, Minnkota Power 

Cooperative, Inc. (“Minnkota”), made application to the Commission for an order allowing its 
intervention in Case Nos. 30869 – 30880.  
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(3) Pursuant to N.D.C.C. § 28-32-28, and as explained herein, the Commission grants 

Minnkota’s petition to intervene in the above-captioned proceedings to promote the interests of 
justice as Minnkota has demonstrated that its legal rights, duties, privileges, immunities, or other 
legal interests may be substantially affected by the proceedings in this matter.   

 
(4) Specifically, Minnkota holds three geologic storage facility permits issued as the 

result of Orders from the Commission for the amalgamation of pore space in the Minnkota Center 
MRYS Broom Creek Storage Facility #1 in Oliver County, North Dakota, and the amalgamation 
of pore space in the Minnkota Center MRYS Deadwood Storage Facility #1 in Oliver County. 
Minnkota, through its subsidiary DCC West Project LLC, also holds a storage facility permit that 
provides redundancy and operating flexibility for Project Tundra, the “DCC West Broom Creek 
Storage Facility #1,” that was approved by the Commission on October 4, 2023. See Case Nos. 
29029 – 29034, and 30122 – 30125. 

 
(5) In Order No. 31584 (Case No. 29030), the Commission approved Minnkota’s 

application for an order determining the amalgamation of pore space within portions of Sections 
35 and 36, Township 142 North, Range 84 West, Sections 19, 20, 21, 22, 26, 27, 28, 29, 30, 31, 
32, 33, 34, and 35, Township 142 North, Range 83 West, Sections 1, 2, 12, and 13, Township 141 
North, Range 84 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 14, 15, 16, 17, 18, 19, 20, and 
21, Township 141 North, Range 83 West, Oliver County, in the Broom Creek Formation for the 
Minnkota Center MRYS Broom Creek Storage Facility #1, which encompasses 18,903 acres in 
Oliver County. Minnkota’s application to the Commission for the amalgamation of storage 
reservoir pore space for Broom Creek Storage Facility #1 was made pursuant to a Geologic Storage 
Agreement that was signed, ratified, or approved by surface owners owning at least sixty percent 
of the pore space interest within these lands under N.D.C.C. § 38-22-10. See Order No. 31584 at 
¶ 2.   

 
(6) In Order No. 31587 (Case No. 29033), the Commission approved Minnkota’s 

application for an order determining the amalgamation of pore space within portions of Sections 
35 and 36, Township 142 North, Range 84 West, Sections 19, 20, 21, 22, 26, 27, 28, 29, 30, 31, 
32, 33, 34, and 35, Township 142 North, Range 83 West, Sections 1, 2, 12, and 13, Township 141 
North, Range 84 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 14, 15, 16, 17, 18, 19, 20, and 
21, Township 141 North, Range 83 West, Oliver County, in the Deadwood Formation, for the 
Minnkota Center MRYS Deadwood Storage Facility #1, and while a different formation than 
Broom Creek, also encompasses 18,903 acres in Oliver County. Minnkota’s application to the 
Commission for the amalgamation of storage reservoir pore space for its Deadwood Storage 
Facility #1 was made pursuant to a Geologic Storage Agreement that was signed, ratified, or 
approved by surface owners owning at least sixty percent of the pore space interest within these 
lands under N.D.C.C. § 38-22-10. See Order No. 31587 at ¶ 2.   

 
(7) In Order No. 32806 (Case No. 30122), the Commission approved Minnkota’s 

application for DCC West Broom Creek Storage Facility #1 for an order determining the 
amalgamation of pore space within portions of Township 141 North, Range 84 West, Section 2-
11, 14-21, 29-32, Township 141 North, Range 85 West, Sections 1-4, 9-16, 22-27, and 36, 
Township 142 North, Range 84 West, Sections19-21 and 28-34, and Township 142 North, Range 
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85 West, Sections 24, 25, 33, 34, 35 and 36, Oliver County, in the Broom Creek formation. This 
third additional storage facility will primarily serve the Milton R. Young Station. To the extent 
there is additional storage capacity available, Minnkota notes that it may entertain requests from 
third parties for storage services for the purpose of geologic sequestration of carbon dioxide. It 
encompasses 29,903 acres in Oliver County. 

 
(8) The Commission’s Orders for the Broom Creek and Deadwood formations, and the 

Minnkota Center MRYS Deadwood Storage Facility #1 and Minnkota Center MRYS Broom 
Creek Storage Facility #1, are part of Minnkota’s Project Tundra. Project Tundra is a large-scale, 
capital-intensive carbon sequestration and storage project designed to capture up to four million 
metric tons of the carbon dioxide produced by the MRYS. Minnkota has been leading this project 
for the past nine years and has, along with its partners, the State of North Dakota, and the 
Department of Energy, devoted significant resources towards its advancement and seeing it to 
fruition, including investing $90,000,000 in the project, which may be affected by these 
proceedings. 

 
(9) The location of Project Tundra is immediately adjacent to the east of Summit 

Carbon Storage, LLC, #1, #2, and #3’s proposed injection sites, and encompasses property in 
Township 142 North, Ranges 82, 83, and 84 West, and Township 141 North, Ranges 82, 83, and 
84 West.   

 
(10) Minnkota seeks to intervene because its interest in Project Tundra, the related 

permits issued by the Commission for the same, and its correlative rights in the pore space 
compromising Project Tundra, are the subject of and may be substantially affected by the outcome 
of the proceedings on Summit Carbon Storage #1, #2, and #3 LLC’s applications and proposed 
project.  Minnkota thus seeks to protect its interest and significant investments in Project Tundra 
as they may be impacted by Summit Carbon Storage, LLC’s #1, #2, and #3 pending applications.  

 
(11) Considering the foregoing, Minnkota has demonstrated that its legal rights, duties, 

privileges, immunities, and other legal interests may be substantially affected by these 
proceedings, and its petition to intervene is granted pursuant to N.D.C.C. § 28-32-28. 
 
IT IS THEREFORE ORDERED: 
 

(1) For the reasons stated herein, Minnkota’s Petition to Intervene is hereby GRANTED.   
 
 Dated this ____ day of May, 2024. 
 
      INDUSTRIAL COMMISSION 
      STATE OF NORTH DAKOTA 
 
      /s/ Doug Burgum, Governor 
 
      /s/ Drew H. Wrigley, Attorney General 
 
      /s/ Doug Goehring, Agricultural Commissioner 
 



 

BEFORE THE INDUSTRIAL COMMISSION 
OF THE STATE OF NORTH DAKOTA 

In re application of Summit Carbon Storage #1, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in 
Sections 31, 32, 33, and 34, Township 142 North, 
Range 87 West, Sections 1, 11, 12, 13, 14, 15, 22, 
23, 24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 
28, 29, 30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 12, 
Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver 
Counties, ND. 

In re application of Summit Carbon Storage # 
1, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included in 
the geologic storage, as required to operate the 
Summit Carbon Storage #1, LLC storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, Sections 
1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, Sections 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 
and 35, Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 North, 
Range 88 West and Sections 4, 5, 6, and 7, 
Township 140 North, Range 87 West, Mercer, 
Morton, and Oliver Counties, ND, in the Broom 
Creek Formation.  

In re application of Summit Carbon Storage # 
1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of carbon 
dioxide from the Midwest Carbon Express 
Pipeline in the storage facility located in 
Sections 31, 32, 33, and 34, Township 142 North, 
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Range 87 West, Sections 1, 11, 12, 13, 14, 15, 22, 
23, 24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 
28, 29, 30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 12, 
Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver 
Counties, ND, in the Broom Creek Formation. 

In re motion to consider establishing the field 
and pool limits for lands located in Sections 31, 
32, 33, and 34, Township 142 North, Range 87 
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 88 
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 
31, 32, 33, 34, and 35, Township 141 North, 
Range 87 West, Sections 1, 2, 3, and 12, 
Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #1, LLC for the 
geologic storage of carbon dioxide in the Broom 
Creek Formation.  

In re application of Summit Carbon Storage #2, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from Midwest Carbon Express 
Pipeline in the storage facility located in 
Sections 27, 28, 29, 32, 33, 34, and 35, Township 
143 North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 
21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, Range 
88 West, Mercer and Oliver Counties, ND. 

In re application of Summit Carbon Storage #2, 
LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
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Commission may require that the pore space 
owned by nonconsenting owners be included in 
the geologic storage, as required to operate the 
Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 
15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 
29, 30, 32, 33, 34, 35 and 36, Township 142 
North, Range 88 West, Sections 5, 6, 7, 8, 17, 18, 
19, 20, 29, 30, and 31, Township 142 North, 
Range 87 West, and Sections 1, 2, and 3, 
Township 141 North, Range 88 West, Mercer 
and Oliver Counties, ND in the Broom Creek 
Formation. 

In re application of Summit Carbon Storage #2, 
LLC to consider the application of Summit 
Carbon Storage #2, LLC for an order of the 
Commission determining the amount of 
financial responsibility for the geological 
storage of carbon dioxide from the Midwest 
Carbon Express Pipeline in the storage facility 
located in Sections 27, 28, 29, 32, 33, 34, and 35, 
Township 143 North, Range 88 West, Sections 
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 
32, 33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 
29, 30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, in the Brook Creek Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for lands 
located in Sections 27, 28, 29, 32, 33, 34, and 35,  
Township 143 North, Range 88 West, Sections 
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 
32, 33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 
29, 30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
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Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the Broom 
Creek Formation, and enact such special field 
rules as may be necessary. 

In re application of Summit Carbon Storage #3, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in Section 
26, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, 
and 36, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, 
and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, Township 
142 North, Range 87 West, Sections 1, 2, 3, 4, 5, 
6, 7 8, 9, 10, 11, 12, 13, 14, and 24, Township 142 
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 142 
North, Range 85 West, Oliver County, ND. 

In re application of Summit Carbon Storage #3, 
LLC to consider the amalgamation of the 
storage reservoir space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included in 
the geologic storage, as required to operate the 
Summit Carbon Storage #3, LLC storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 28, 
29, 30, 31, 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, and 35, Township 142 
North, Range 86 West, and Sections 6, 7, 17, 18, 
18, 19, and 20, Township 142 North, Range 85 
West, Oliver County, ND, in the Broom Creek 
Formation.  

In re application of Summit Carbon Storage #3, 
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LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of carbon 
dioxide from the Midwest Carbon Express 
Pipeline in the storage facility located in Section 
36, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, 
and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, Township 
142 North, Range 87 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 
21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
and 35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, ND 
in the Broom Creek Formation.  

In re motion of the Commission to consider 
establishing the field and pool limits for lands 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 30, 
31, 32, 33, 34, 35, and 36, Township 143 North, 
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and 
24, Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 
15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 
29, 30, 32, 33, 34, and 35, Township 142 North, 
Range 86 West, and Sections 6, 7, 17, 18, 19, and 
20, Township 142 North, Range 85 West, Oliver 
County, ND, subject to the application of 
Summit Carbon Storage #3, LLC for the 
geologic storage of carbon dioxide in the Broom 
Creek Formation, and enact such special field 
rules as may be necessary.  

 
[¶1] I hereby certify that true and correct copies of the following documents:  

• Proposed Order Granting Minnkota Power Cooperative, Inc.’s, Petition to 
Intervene in Case Nos. 30869 - 30880; and   

• Declaration of Service 

were, on this 28th day of May, 2024, sent via e-mail to the following:   
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Lynn D. Helms  
lhelms@nd.gov  
 

David P. Garner 
dpgarner@nd.gov 

Lawrence Bender 
lbender@fredlaw.com 

Sara L. Forsberg 
slforsberg@nd.gov 
 

North Dakota Industrial Commission 
oilandgasinfo@nd.gov 

Derrek Braaten 
derrick@braatenlawfirm.com 
 

Amy N. Knutson 
anknutson@nd.gov 

 

 
I declare, under penalty of perjury, that the foregoing is true and correct.  

Dated this 28th day of May, 2024.  

     

    VOGEL LAW FIRM 

 

     by: /s/ Joshua A. Swanson 
    Joshua A. Swanson (#06788) 

     218 NP Avenue 
     PO Box 1389 
     Fargo, ND 58107-1389 
     Telephone: 701.237.6983 
     Email: jswanson@vogellaw.com 
     Attorneys for Intervenor, Minnkota Power 
     Cooperative, Inc. 
 

 



From: Hughes, Bethany
To: Helms, Lynn D.; Derrick Braaten
Cc: Bender, Lawrence; Forsberg, Sara L.; Kneavel, Ashley M.
Subject: Summit Carbon Solutions - NDIC Case Nos. 30869–30880
Date: Tuesday, May 28, 2024 3:59:39 PM
Attachments: Summit - NDIC Case Nos. 30869 to 30880 - Summit"s Response to Motion to Expedite Discovery(82616938.1)-

c.pdf
Summit - NDIC Case Nos. 30869 to 30880 - Consolidated Response to Petitions to Intervene(82616940.1)-c.pdf
Summit - NDIC Case Nos. 30869 to 30880 - Skaare Declaration ISO (Part2)(82615976.1)-c.pdf
Summit - NDIC Case Nos. 30869 to 30880 - Proposed Order on Petitions to Intervene and Motion for Expedited
Discovery(82617176.1)-c.pdf
Summit - COS - NDIC Case Nos. 30869-30880 - Response to Motion to Expedite Discovery, Consolidated
Response to Petitions to Intervene, Second Declaration of J. -c.pdf
Summit - NDIC Case Nos. 30869 to 30880 - Proposed Order on Petitions to Intervene and Motion to Expedite
Discovery(82589838.1)-c.docx

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Good afternoon,
 
Please find the attached documents, listed below, for filing and service with respect to the
above-referenced case numbers.
 
1.  Response to Motion to Expedite Discovery;
2.  Consolidated Response to Petitions to Intervene;
3.  Second Declaration of Jeff Skaare;
4.  Proposed Order on Petitions to Intervene and Motion for Expedited Discovery; and
5.  Certificate of Service.
 
Also enclosed for your convenience is a Word copy of the Proposed Order on Petitions to
Intervene and Motion for Expedited Discovery.
 
Thanks,
 
Bethany Hughes
Legal Administrative Assistant/Paralegal
Fredrikson & Byron, P.A.
Please note our new address:
304 East Front Ave, Suite 400, Bismarck, ND 58504-5639
Direct: 701-221-8641  |  Main: 701.221.8700  |  Fax: 701-221-8750
**This is a transmission from the law firm of Fredrikson & Byron, P.A. and may contain information which is privileged,
confidential, and protected by the attorney-client or attorney work product privileges. If you are not the addressee, note that
any disclosure, copying, distribution, or use of the contents of this message is prohibited. If you have received this
transmission in error, please destroy it and notify us immediately at our telephone number (701) 221-8700. The name and
biographical data provided above are for informational purposes only and are not intended to be a signature or other indication
of an intent by the sender to authenticate the contents of this electronic message.**
 

mailto:BHughes@fredlaw.com
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mailto:slforsberg@nd.gov
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BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA


CASE NOS. 30869-30880
In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15,
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30,
31, 32, 33, 34, and 35, Township 141 North, Range
87 West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND


In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #1, LLC storage facility located
in Sections 31, 32, 33, and 34, Township 142
North, Range 87 West, Sections 1, 11, 12, 13, 14,
15, 22, 23, 24, 25, 26, 35, and 36, Township 141
North, Range 88 West, Sections 2,3, 4, 5, 6, 7, 8,
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.


In re application of Summit Carbon Storage # 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,
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11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20,
21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and
35, Township 141 North, Range 87 West, Sections
1, 2, 3, and 12, Township 140 North, Range 88
West and Sections 4, 5, 6, and 7, Township 140
North, Range 87 West, Mercer, Morton, and
Oliver Counties, ND, in the Broom Creek
Formation.


In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35,
and 36, Township 141 North, Range 88 West,
Sections 2,3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.


In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1,2,3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6,7,8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND


In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
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nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #2, LLC storage facility located
in Sections 27, 28, 29, 32, 33, 34, and 35, Township
143 North, Range 88 West, Sections 1, 2,3, 4, 5, 6,
7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,19,20,21,
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and
36, Township 142 North, Range 88 West, Sections
5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township
142 North, Range 88 West, Sections 5, 6, 7, 8, 17,
18, 19, 20, 29, 30, 31, Township 142 North, Range
87 West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.


In re application of Summit Carbon Storage # 2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3,4, 5, 6, 7, 8, 9, 10,
11,12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.


In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1,
2, 3, 4, 5, 6, 7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, 35, and 36, Township 142 North, Range 88
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and
31, Township 142 North, Range 87 West, and
Sections 1, 2, and 3, Township 141 North, Range
88 West, Mercer and Oliver Counties, ND,
subject to the application of Summit Carbon
Storage #2, LLC for the geologic storage of
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carbon dioxide in the Broom Creek Formation,
and enact such special field rules as may be
necessary.


In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,
2, 11, 12, 13 14, and 24, Township 142 North,
Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1,2,3,4, 5, 6, 7, 8, 9, 10, 11, 12,
13, 14, 15, 16, 17, 18,19,20,21,22,23,25,26,26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18,
19, and 20, Township 142 North, Range 85 West,
Oliver County, ND.


In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #3, LLC storage facility located
in Section 36, Township 143 North, Range 87
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34,
35, and 36, Township 143 North, Range 86 West,
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7,
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35,
Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.


In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the
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geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31,32,33, 34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1,2,3,4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18,19,20,21,22,23,24,25,26,27,28,29,30,32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.


In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31 , 32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.


RESPONSE TO MOTION TO EXPEDITE DISCOVERY


[ii 1] Applicants Summit Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC,


and Summit Carbon Storage #3, LLC (collectively, "Summit") submit this brief in response to the


motion to expedite discovery filed with the North Dakota Industrial Commission ("Commission")


by the Swenson Living Trust (the "Trust"). For the reasons explained below, the Commission


should deny the Trust's motion.
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FACTS


[2] On April 18, 2024, the Trust filed a petition to intervene with the Commission. The


Commission has not yet ruled on the petition. Therefore, the Trust is not yet a party to this case.


[3] Nevertheless, the Trust served Summit with a set of discovery requests on May 2,


2024, a second set of discovery requests on May 6, 2024, and a third set of discovery requests on


May 10, 2024. None of these discovery requests were valid given that the Trust is not yet a party


to this case. Had they been valid, Summit would have had 30 days to respond to them under the


North Dakota Rules of Civil Procedure.


[S 4] The Trust's invalid discovery requests ask for an immense amount of information


from Summit. The following are just a few examples of the types of requests for production the


Trust is asking Summit to comply with:


REQUEST NO. 4: Please produce all the input files, field and
analytical data , and the model geochemical database used to run any
modelling or analysis of critical threshold pressures or areal extent
of review or impact and pressure buildup, or which was used to do
any kind of analysis related to EPA Method 1 or EPA Method 2 or
Analytical Solution for Leakage in Multilayered Aquifers­
ASLMA, or any risk-based area-of-review analysis.


REQUEST NO. 5: Please produce the following data and files as
referenced by Summit in its application in NDIC Case No. 30873:
Geophysical Logs that penetrate injection and confining zones,
Seismic survey data and core sample measurements, Acoustic
impedance, total porosity, effective porosity, permeability, facies,
and SLB's Petrel was used to interpolate structural surfaces for
zones.


REQUEST NO. 8: Please produce all electronic files and data
provided to the North Dakota Industrial Commission or its
Department of Mineral Resources or Oil and Gas Division in
association with or related to the applications in NDIC Case
Nos. 30869-30880.Please produce the general ledger detail (or
account activity report) for the account for Drain #11 starting
January 1, 2011 through present, on an annual basis (i.e. January 1,
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2011 to December 31, 2011, and January 1, 2012 to December 31,
2012, etc.).


Summit estimates that it would likely have to collect, review, and produce thousands of pages of


documents and dozens of gigabytes of data to comply with the Trust's discovery requests. See


Second Declaration of Jeff Skare ("2d Skaare Deel."), ii 31. It would not be feasible for Summit


to respond to those requests by May 29, 2024. /d.


[ii 5] On May 16, 2024, the Trust filed a motion asking the Commission to order Summit


to provide expedited responses to the Trust's three sets of discovery requests. The Trust desires


Summit to respond to the Trust's first set ofdiscovery requests by May 23, 2024, and to the Trust's


second and third sets of discovery requests by May 29, 2024.


ARGUMENT


[ii 6] As explained more fully below, the Commission should deny the Trust's motion


for at least three reasons. First, the discovery requests that the Trust served on Summit are invalid.


Second, the Trust's discovery requests are incapable of being made valid. Third, the Trust's


proposed expedited deadlines to respond to the Trust's discovery requests are unreasonable.


I. The Trust's discovery requests are invalid.


[ii 7] The first and most obvious reason the Commission should deny the Trust's motion


for expedited responses to the Trust' discovery requests is that the requests are invalid.


[ii 8] The current case is an adjudicative proceeding. See N.D.C.C. § 28-32-33(1). "In an


adjudicative proceeding, discovery may be obtained in accordance with the North Dakota Rules


of Civil Procedure." N.D.C.C. § 28-32-33(1). Those rules only allow parties to serve discovery


requests. See, e.g., N.D.R.Civ.P. 26(b)(l)(A) ("Parties may obtain discovery ... ") (emphasis


added); N.D.R.Civ.P. 33(a)(l) ("A party may serve written interrogatories ... ") (emphasis added);


N.D.R.Civ.P. 34(a)1) ("A party may serve ... a request ... to produce ... any designated
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documents or electronically stored information ... ") (emphasis added). Although the Trust has


filed a petition to intervene with the Commission, for the reasons set forth in paragraphs 12-18 of


Summit's Response to Motion to Continue Hearing and Request for Scheduling Conference, the


Trust is not a party to any of the above-captioned cases.


[ii 9] Summit has no obligation whatsoever to respond to the Trust's discovery requests


given that said requests are invalid. Because Summit does not have an obligation to provide any


responses to the Trust's discovery requests, the Commission certainly should not order Summit to


provide expedited responses.


II. The Trust's discovery requests are incapable of being made valid.


[ii 10] The second reason the Commission should deny the Trust's motion for expedited


responses to the Trust' discovery requests is that the Trust's discovery requests are incapable of


being made valid. Again, only parties may serve discovery requests. See N.D.R.Civ.P.


26(b)(l)(A); N.D.R.Civ.P. 33(a)(l); N.D.R.Civ.P. 34(a)(l). And the Trust is incapable of


becoming a party to this case. As a result, the Trust's discovery requests cannot be made valid.


[ii 11] The Trust is not a separate legal entity that is capable ofbeing a party to a case. See


Western Life Tr. v. State, 536 N.W.2d 709, 712 (N.D. 1995) ("A trust generally is not a separate


legal entity, and cannot sue or be sued in its own name."); Ray Malooly Tr. v. Juhl, 186 S.W.3d


568, 570 (Tex. 2006) ("[T]he term 'trust' refers not to a separate legal entity but rather to the


fiduciary relationship governing the trustee with respect to the trust property."). Even if the Trust


theoretically was a separate legal entity capable of becoming a party, it is not one of the entities


that the Legislature permitted to become a party to an adjudicative proceeding such as the one at


hand. Only a "person" can become a party. See N.D.C.C. § 28-32-01(9). Unlike partnerships,
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corporations, and limited liability companies, trusts are not included within the statutory definition


of the word "person." See N.D.C.C. $ 28-32-01(10).


[,r 12] The Trust's discovery requests can never be made valid since the Trust can never


become a party to this case. Because they cannot be made valid, the Commission should not order


Summit to provide expedited responses to them.


III. The Trust's proposed deadlines are unreasonable.


[,r 13] The third reason the Commission should deny the Trust's motion is that the Trust's


proposed deadlines are patently unreasonable.


[,r 14] As explained above, Summit currently has no obligation to respond to any of the


Trust's three sets ofdiscovery requests. Summit's obligation to respond will only arise ifand when


the Commission grants the Trust's petition to intervene. And the earliest the Commission could


grant the Trust's petition is theoretically the date that this briefwas filed, i.e., May 28, 2024. See


N.D.A.C. $ 98-02-02-081).


[,r 15] In its motion for expedited responses, the Trust is asking the Commission to order


Summit to respond to the Trust's first set of discovery requests by May 23, 2024, and the Trust's


second and third sets of discovery requests by May 29, 2024. Assuming that the Commission


grants both the Trust's motion and its petition to intervene the date that Summit files this brief,


Summit will have zero days to respond to the Trust's first set of discovery requests and one day to


respond to the Trust's second and third set of discovery requests.


[if 16] This amount of time is unreasonable. It is not possible for Summit to comply with


the first deadline and practically impossible to comply with the second deadline. 2d Skaare Deel.,


31. The Trust's discovery requests will likely require Summit locate, review, and produce
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thousands of pages of documents and dozens of gigabytes of data to comply with the Trust's


discovery requests, by no later than tomorrow, May 29, 2024. Id.


[ 17] In its brief in support of its motion, the Trust claims that the Commission granting


the Trust's motion would only "minimally" expedite the discovery process. The Trust explains:


Under the timeline requested by Swenson Trust, [Summit] will have
twenty-one days ... in which to do so for the first set of discovery.
[Summit] will have twenty-three days to respond to the second set
of discovery and nineteen days to respond to the third set of
discovery. Accordingly, [Summit] will still have the benefit of the
majority of typical timeframe in which to respond. Because this
timeline does not substantially deviate from the normal progression
of discovery, this factor supports Swenson Trusts motion.


Br. Supp. Mot. Expedite Discovery, 14-15. These assertions are incorrect. Summit will not have


21 days to respond to the first set of discovery requests, 23 days to respond to the second set of


discovery requests, or 19 days to respond to the third set of discovery requests. The Trust


inexplicably fails to account for the fact that most, if not all, of these days will have passed in the


time it will take for the Commission to rule on the Trust's motion.


[ 18] Again, all the discovery requests with which Summit has been served are invalid


because the Trust is not yet a party to this case. Summit still does not have an obligation to respond


to them. Therefore, the time that Summit has to respond to them has not yet started running. And


it will only start running if and when the Commission grants the Trust's petitions to intervene. The


Trust's motion, ifgranted, would leave Summit little or no time to respond to the Trust's discovery,


and the Trust offers no compelling justification for such an absurd outcome.


CONCLUSION


[ 19] For the foregoing reasons, the Commission should deny the Trust's motion to


expedite discovery.
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Dated this 28th day ofMay, 2024.
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By: ---------=-.........._.
Lawrence Bender (
lbender@fredlaw.c m
FREDRIKSON & BYRON, P.A.
304 East Front Avenue, Suite 400
Bismarck, ND 58504
(701) 221-8700
Attorneysfor Summit Carbon Storage #1, LLC
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BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA


CASE NOS. 30869-30880
In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15,
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30,
31, 32, 33, 34, and 35, Township 141 North, Range
87 West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND


In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #1, LLC storage facility located
in Sections 31, 32, 33, and 34, Township 142
North, Range 87 West, Sections 1, 11, 12, 13, 14,
15, 22, 23, 24, 25, 26, 35, and 36, Township 141
North, Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8,
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.


In re application of Summit Carbon Storage # 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,
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11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20,
21,22,23,25,26,27,28,29,30,31,32,33,34,and
35, Township 141 North, Range 87 West, Sections
1, 2, 3, and 12, Township 140 North, Range 88
West and Sections 4, 5, 6, and 7, Township 140
North, Range 87 West, Mercer, Morton, and
Oliver Counties, ND, in the Broom Creek
Formation.


In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35,
and 36, Township 141 North, Range 88 West,
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.


In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6,7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND


In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
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nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #2, LLC storage facility located
in Sections 27, 28, 29, 32, 33, 34, and 35, Township
143 North, Range 88 West, Sections 1, 2,3, 4, 5, 6,
7, 8, 9,10, 11, 12, 13, 14, 15, 16, 17, 18, 19,20,21,
22,23,24,25,26,27,28,29,30,32,33,34,35,and
36, Township 142 North, Range 88 West, Sections
5, 6, 7,8, 17, 18, 19, 20, 29, 30, and 31, Township
142 North, Range 88 West, Sections 5, 6, 7, 8, 17,
18, 19, 20, 29, 30, 31, Township 142 North, Range
87 West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.


In re application of Summit Carbon Storage # 2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2,3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1,2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.


In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1,
2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, 35, and 36, Township 142 North, Range 88
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and
31, Township 142 North, Range 87 West, and
Sections 1, 2, and 3, Township 141 North, Range
88 West, Mercer and Oliver Counties, ND,
subject to the application of Summit Carbon
Storage #2, LLC for the geologic storage of
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carbon dioxide in the Broom Creek Formation,
and enact such special field rules as may be
necessary.


In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,
2, 11, 12, 13 14, and 24, Township 142 North,
Range 87 West, Sections 1,2,3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1,2,3,4, 5, 6, 7, 8, 9, 10, 11, 12,
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18,
19, and 20, Township 142 North, Range 85 West,
Oliver County, ND.


In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #3, LLC storage facility located
in Section 36, Township 143 North, Range 87
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34,
35, and 36, Township 143 North, Range 86 West,
Sections 1,2, 11, 12, 13, 14, and 24, Township 142
North, Range 87 West, Sections 1,2,3, 4, 5, 6, 7,
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35,
Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.


In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the
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geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31, 32, 33,34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1, 2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18, 19,20,21,22,23,24,25,26,27,28,29,30,32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.


In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31 , 32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2,3,4,5,6,7,8,9,10,11,12,13,14,15,l6,17,18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.


CONSOLIDATED RESPONSE TO PETITIONS TO INTERVENE


[1] Applicants Summit Carbon Storage #I, LLC, Summit Carbon Storage #2, LLC,


and Summit Carbon Storage #3, LLC (collectively, "Summit"), by and through their counsel,


Lawrence Bender, Fredrikson & Byron, P.A., 304 East Front Avenue, Suite 400, Bismarck, ND


58504-5639, hereby submit this consolidated response to the petitions to intervene filed with the


North Dakota Industrial Commission ("Commission") by the Swenson Living Trust ( "Trust"),


Paul and Christy Metz ("Metz"), Michael and Bonnie Haupt ("Haupt"), John Jochim ("Jochim"),


Gary A. and Cassie Smith ("Smith"), Michael Bauman ("Bauman"), JoLene M. Rust ("Rust"),
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Glenn and Lisa Gerving ("Gerving"), Kirk and Linda Maize and Allen Maize ("Maize"), Kevin


and Kimber Kraft ("Kraft"), and Charmayne Liebelt ("Liebelt") (collectively, "Petitioners").


[,r 2] For the reasons set forth herein, the Commission should deny the Trust's petition


to intervene. As for the remaining Petitioners, Summit does not object to their intervention in the


above-captioned cases so long as the intervention is (1) granted to each Petitioner only for those


of the above-captioned cases in which each Petitioner can demonstrate that he, she, or it owns


affected acreage; and (2) granted to each Petitioner for the limited purposes specified in the


petitions, namely, "responding to SCS' Applications and participating in any oral argument or


hearings on the application and ... to be heard before the final determination." Summit does object,


however, to any attempts by the remaining Petitioners to unnecessarily burden Summit and the


Commission and delay the hearing currently scheduled for the above-captioned cases on June 11th


and 12th, 2024 ("Hearing"), as the Trust has done.


RELEVANT FACTUAL BACKGROUND


[ii 3] The Petitions to Intervene filed by the Trust in the above-captioned cases indicate


the Trust owns approximately 827.17 acres in the vicinity of the proposed carbon dioxide storage


facility locations referenced in the caption above, but only 359.4 acres are located within the


horizontal boundaries of the storage facility proposed by Summit Carbon Storage #2, LLC and/or


the one-half mile notice area surrounding the storage facility proposed by Summit Carbon


Storage #2, LLC. Second Declaration of Jeff Skaare ("2d Skaare Deel."),2-5. The Trust does


not own any interests within the horizontal boundaries of the storage facilities proposed by Summit


Carbon Storage #1, LLC or Summit Carbon Storage #3, LLC. Id. ,r 6.


[,r 4] The Petitions to Intervene filed by Metz in the above-captioned cases indicate Metz


owns approximately 18.88 acres located within the horizontal boundaries of the storage facility
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proposed by Summit Carbon Storage #1, LLC. 1d. 12. Metz does not own any interests within


the horizontal boundaries of the storage facilities proposed by Summit Carbon Storage #2, LLC or


Summit Carbon Storage #3, LLC. Id. 13.


[ 5] The Petitions to Intervene filed by Haupt in the above-captioned cases indicate


Haupt owns approximately 320.00 acres in the vicinity of the proposed carbon dioxide storage


facility locations referenced in the caption above, but only 160.00 acres are located within the


horizontal boundaries of the storage facility proposed by Summit Carbon Storage #1, LLC and/or


the one-halfmile notice area surrounding the storage facility proposed by Summit Carbon Storage


#1, LLC. Id. ,, 7-8. Haupt does not own any interests within the horizontal boundaries of the


storage facilities proposed by Summit Carbon Storage #2, LLC or Summit Carbon Storage #3,


LLC. Ia. 9.


[f 6] The Petitions to Intervene filed by Jochim in the above-captioned cases indicate


Jochim owns approximately 160.00 acres located within the horizontal boundaries of the storage


facility proposed by Summit Carbon Storage #2, LLC. Id. , l 0. Jochim does not own any interests


within the horizontal boundaries of the storage facilities proposed by Summit Carbon Storage #1,


LLC or Summit Carbon Storage #3, LLC. Id. 11.


[ 7] The Petitions to Intervene filed by Smith in the above-captioned cases indicate


Smith owns approximately 360.00 acres in the vicinity of the proposed carbon dioxide storage


facility locations referenced in the caption above, but only 15.00 acres are located within the


horizontal boundaries of the storage facility proposed by Summit Carbon Storage #2, LLC and/or


the one-halfmile notice area surrounding the storage facility proposed by Summit Carbon Storage


#2, LLC. 1d.23-24. Smith does not own any interests within the horizontal boundaries of the
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storage facilities proposed by Summit Carbon Storage #1, LLC or Summit Carbon Storage #3,


LLC. Id. 3.


[ 8] The Petitions to Intervene filed by Bauman in the above-captioned cases indicate


Bauman owns approximately 140.00 acres located within the horizontal boundaries of the storage


facility proposed by Summit Carbon Storage #2, LLC. Id. , 21. Bauman does not own any interests


within the horizontal boundaries of the storage facilities proposed by Summit Carbon Storage # 1,


LLC or Summit Carbon Storage #3, LLC. Id. 22.


[9] The Petitions to Intervene filed by Rust in the above-captioned cases indicate Rust


owns approximately 160.00 acres located within the horizontal boundaries of the storage facility


proposed by Summit Carbon Storage #2, LLC. 1d.19. Rust does not own any interests within


the horizontal boundaries of the storage facilities proposed by Summit Carbon Storage #1, LLC or


Summit Carbon Storage #3, LLC. Id. \ 20.


[ 10] The Petitions to Intervene filed by Gerving in the above-captioned cases indicate


Gerving owns approximately 393.50 acres in the vicinity of the proposed carbon dioxide storage


facility locations referenced in the caption above, but all 393.50 acres are located within the


horizontal boundaries of the storage facility proposed by Summit Carbon Storage #1, LLC and/or


the one-halfmile notice area surrounding the storage facility proposed by Summit Carbon Storage


# 1, LLC. Id. ,, 16-17. Gerving does not own any interests within the horizontal boundaries of


the storage facilities proposed by Summit Carbon Storage #2, LLC or Summit Carbon Storage #3,


LLC. Id. 18.


[ 11] The Petitions to Intervene filed by Maize in the above-captioned cases indicate


Maize owns approximately 80.00 acres located within the horizontal boundaries of the storage


facility proposed by Summit Carbon Storage #l, LLC. Id. 14. Maize does not own any interests
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within the horizontal boundaries of the storage facilities proposed by Summit Carbon Storage #2,


LLC or Summit Carbon Storage #3, LLC. Id. ; 15.


[f 12] The Petitions to Intervene filed by Kraft in the above-captioned cases indicate Kraft


owns approximately 174.58 acres in the vicinity of the proposed carbon dioxide storage facility


locations referenced in the caption above, but only none of the acreage is located within the


horizontal boundaries and/or the one-half mile notice area surrounding the storage facility


locations referenced in the caption above. 1d.2627. Kraft does not own any interests within


the horizontal boundaries of the storage facilities proposed by Summit Carbon Storage #1, LLC,


Summit Carbon Storage #2, LLC, or Summit Carbon Storage #3, LLC, or the one-halfmile hearing


notice areas surrounding such facilities. Id.28.


[f 13] The Petitions to Intervene filed by Liebelt in the above-captioned cases indicate


Liebelt owns approximately 80.00 acres located within the horizontal boundaries of the storage


facility proposed by Summit Carbon Storage #3, LLC. Id29. Liebelt does not own any interests


within the horizontal boundaries of the storage facilities proposed by Summit Carbon Storage #1,


LLC or Summit Carbon Storage #2, LLC. Id. 30.


LEGAL STANDARD


[ 14] ND.C.C. $ 28-32-28 governs intervention in administrative proceedings, and


provides as follows:


An administrative agency may grant intervention in an adjudicative proceeding to
promote the interests of justice if intervention will not impair the orderly and
prompt conduct of the proceeding and if the petitioning intervenor demonstrates
that the petitioner's legal rights, duties, privileges, immunities, or other legal
interests may be substantially affected by the proceeding or that the petitioner
qualifies as an intervenor under any provision of statute or rule. The agency may
impose conditions and limitations upon intervention. The agency shall give
reasonable notice of the intervention to all parties. An administrative agency may
adopt rules relating to intervention in an adjudicative proceeding.
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The Commission should not grant intervention to the Petitioners unless it finds they have met the


foregoing criteria. The Commission may impose conditions and limitations upon intervention by


some or all of the Petitioners as it deems appropriate.


ARGUMENT


[ 15] As indicated above, the Trust's Petitions to Intervene should be denied. First, the


motion should be denied because it is procedurally defective. Such motions can only be made by


"parties," and the Trust is not a "party" as that term is defined by the Administrative Agencies


Practice Act. Such motions can also only be made after the moving party has conferred with the


non-moving party(s) in an attempt to obtain a stipulated continuance, which the Trust has not done


in this case.


[ 16] Second, the motion should be denied because the Trust has not shown good cause


for a continuance. The Hearing is imminent and postponing the Hearing at this time would be


prejudicial to Summit. The Trust claims that it needs to conduct discovery, and that it will be


unable to do so in the time remaining until the Hearing but offers no support for this claim beyond


conclusory assertions. As a result, the Trust has failed to show good cause and, under N.D.A.C.


§ 98-02-03-07 the Commission may not approve the requested continuance.


I. The Trust's Petitions to Intervene should be denied.


[ 17] The Commission should deny the Trust's petitions to intervene because it cannot


become a party, it does not own acreage that would be affected by all the above-captioned cases,


and its purpose for intervening is to impair the orderly and prompt conduct of the proceedings in


these cases.


A. The Trust cannot become a party as a matter of law.


[ 18] N.D.C.C. $ 28-32-01(9) defines a "party" as "each person named or admitted as a


party or properly seeking and entitled as of right to be admitted as a party." The Trust is not a
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"person," under the Administrative Agencies Practice Act. N.D.C.C. § 28-32-01(10) defines a


person as "an individual, association, partnership, corporation, limited liability company, the


[North Dakota ethics commission], a state governmental agency or governmental subdivision, or


an agency of such governmental subdivision." Trusts are not considered persons for purposes of


agency proceedings, just as they are not considered persons for purposes ofjudicial proceedings.


"A trust generally is not a separate legal entity, and cannot sue or be sued in its own name."


Western Life Trust v. State, 536 N.W.2d 709, 712 (N.D. 1995) (concluding that appeal by the


Western Life Trust must be dismissed because the trust was "not a proper party and lacks capacity


to sue"). Because the Trust is not a "person," it cannot become a "party" by intervention or


otherwise. See N.D.C.C. § 28-32-01(9) (defining a "party" as "each person named or admitted as


a party or properly seeking and entitled as ofright to be admitted as a party" (emphasis added)).


B. The Trust only holds interests in lands comprising the storage facility at issue
in NDIC Case Nos. 30873 through 30876.


[ 19] In its Petitions to Intervene the Trust asserts that it holds property in the lands


comprising Summit's proposed storage facilities and, as a result, "[t]he legal rights, privileges, and


other interests of the Trust will be substantially affected by the [Commission's] findings and


conclusions in [the above-captioned cases]." Summit does not dispute these assertions as to NDIC


Case Nos. 30873 through 30876, and as such Summit does not dispute the Trust has demonstrated


that its legal rights, duties, privileges, immunities, or other legal interests may be substantially


affected by proceedings in those cases. See 2d Skaare Decl., f 2-5. But the Trust does not hold


any property in the lands comprising the storage facilities proposed in the other eight cases


captioned above, and as such the Trust cannot demonstrate that its legal rights, duties, privileges,


immunities, or other legal interests may be substantially affected by proceedings in those cases.


See id. f 6.
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C. The Trust's intervention would impair the orderly and prompt conduct of the
proceedings in the above-captioned cases.


[ii 20] The Trust's Petitions to Intervene do not address whether the Trust's intervention


would "impair the orderly and prompt conduct ofthe proceeding[s]." Despite not yet being granted


intervention, the Trust has already filed two motions seeking to continue the hearing and to rewrite


discovery deadlines, respectively. All of the Trust's efforts to date have been directed at impairing


the "prompt" holding of the hearing and the "orderly" conduct of discovery, respectively.


Notwithstanding the defects identified above, this alone would warrant denial of the Trust's


Petitions to Intervene under N.D.C.C. § 28-32-28.


II. Summit does not object to granting the remaining Petitioners intervention for limited
purposes.


[ii 21] All the Petitions to Intervene filed by the Petitioners say essentially the same thing,


namely that they are "for the purpose of responding to SCS' Applications and participating in any


oral argument or hearings on the application and the right to be heard before the final determination


as it relates to Landowners and the legality of the relief requested and which may be provided in


these proceedings." Though the Trust has attempted to go well beyond this modest statement of


purpose, the other Petitioners have not. So long as the remaining Petitioners do engage in the same


dilatory tactics as the Trust, Summit has no objection to their intervention for the purpose of


participating in the Hearing, as to those cases in which the remaining Petitioners can demonstrate


they have an interest consistent with the factual background set forth above (Summit nonetheless


reserves the right to object to any attempts to delay proceedings at the Hearing itself).


CONCLUSION


[ii 22] For the foregoing reasons, Summit respectfully requests the Commission deny the


Trust's Petitions to Intervene. Summit does not object to the remaining Petitioners intervention


on the limited basis set forth above. Summit would also note that it does not object to the Trustee
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of the Trust intervening on the limited basis set forth above as to the other Petitioners, in the event


that the Trust's Petitions to Intervene are denied.


Dated this 28th day ofMay, 2024.


#82573560vl


Lawrence Bentle
lbender@fredla .com
FREDRIKSON & BYRON, P.A.
304 East Front Avenue, Suite 400
Bismarck, ND 58504
(701) 221-8700
Attorneysfor Summit Carbon Storage #I, LLC
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geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31, 32, 33, 34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1,2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.


In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31,32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2,3,4,5,6,7,8,9,10,11,12,13,14,15,l6,17,18,
19,20,21,22,23,24,25,26,27,28,29,30,32,33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.


SECONDDECLARATION OF JEFF SKAARE


STATE OF NORTH DAKOTA )
) ss:


COUNTY OF BURLEIGH )


Jeffrey L. Skaare, being first duly sworn upon oath, states and alleges as follows:
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BEFORE THE INDUSTRIAL COMMISSION 
OF THE STATE OF NORTH DAKOTA 


 
 CASE NOS. 30869–30880 
In re application of Summit Carbon Storage #1, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in Sections 
31, 32, 33, and 34, Township 142 North, Range 87 
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 88 
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 
31, 32, 33, 34, and 35, Township 141 North, Range 
87 West, Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, and 7, 
Township 140 North, Range 87 West, Mercer, 
Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage # 1, 
LLC to consider the amalgamation of the storage 
reservoir pore space, in which the Commission 
may require that the pore space owned by 
nonconsenting owners be included in the geologic 
storage, as required to operate the Summit 
Carbon Storage #1, LLC storage facility located 
in Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 14, 
15, 22, 23, 24, 25, 26, 35, and 36, Township 141 
North, Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township 
141 North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver 
Counties, ND, in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage # 1, 
LLC for an order of the Commission determining 
the amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, Sections 1, 
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11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, Sections 2, 
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 
21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 
35, Township 141 North, Range 87 West, Sections 
1, 2, 3, and 12, Township 140 North, Range 88 
West and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion to consider establishing the field and 
pool limits for lands located in Sections 31, 32, 33, 
and 34, Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, 
and 36, Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 
18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 
33, 34, and 35, Township 141 North, Range 87 
West, Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, and 7, 
Township 140 North, Range 87 West, Mercer, 
Morton, and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, LLC 
for the geologic storage of carbon dioxide in the 
Broom Creek Formation. 
 
In re application of Summit Carbon Storage #2, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in Sections 
27, 28, 29, 32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, Sections 5, 
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142 
North, Range 87 West, and Sections 1, 2, and 3, 
Township 141 North, Range 88 West, Mercer and 
Oliver Counties, ND 
 
In re application of Summit Carbon Storage # 2, 
LLC to consider the amalgamation of the storage 
reservoir pore space, in which the Commission 
may require that the pore space owned by 
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nonconsenting owners be included in the geologic 
storage, as required to operate the Summit 
Carbon Storage #2, LLC storage facility located 
in Sections 27, 28, 29, 32, 33, 34, and 35, Township 
143 North, Range 88 West, Sections 1, 2, 3, 4, 5, 6, 
7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, Sections 
5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 
142 North, Range 88 West, Sections 5, 6, 7, 8, 17, 
18, 19, 20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage # 2, 
LLC to consider the application of Summit 
Carbon Storage #2, LLC for an order of the 
Commission determining the amount of financial 
responsibility for the geologic storage of carbon 
dioxide from the Midwest Carbon Express 
Pipeline in the storage facility located in Sections 
27, 28, 29, 32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, Sections 5, 
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142 
North, Range 87 West, and Sections 1, 2, and 3, 
Township 141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for lands 
located in Sections 27, 28, 29, 32, 33, 34, and 35, 
Township 143 North, Range 88 West, Sections 1, 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 
34, 35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, Range 
88 West, Mercer and Oliver Counties, ND, 
subject to the application of Summit Carbon 
Storage #2, LLC for the geologic storage of 
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carbon dioxide in the Broom Creek Formation, 
and enact such special field rules as may be 
necessary. 
 
In re application of Summit Carbon Storage #3, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in Section 
36, Township 143 North, Range 87 West, Sections 
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, Sections 19, 
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, Sections 1, 
2, 11, 12, 13 14, and 24, Township 142 North, 
Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 26, 
27, 28, 29, 30, 32, 33, 34, and 35, Township 142 
North, Range 86 West, and Sections 6, 7, 17, 18, 
19, and 20, Township 142 North, Range 85 West, 
Oliver County, ND. 
 
In re application of Summit Carbon Storage #3, 
LLC to consider the amalgamation of the storage 
reservoir space, in which the Commission may 
require that the pore space owned by 
nonconsenting owners be included in the geologic 
storage, as required to operate the Summit 
Carbon Storage #3, LLC storage facility located 
in Section 36, Township 143 North, Range 87 
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142 
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 142 
North, Range 85 West, Oliver County, ND, in the 
Broom Creek Formation. 
 
In re application of Summit Carbon Storage #3, 
LLC for an order of the Commission determining 
the amount of financial responsibility for the 
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geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 North, 
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and 
24, Township 142 North, Range 87 West, Sections 
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, and 35, Township 142 North, Range 86 
West, and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for lands 
located in Section 36, Township 143 North, Range 
87 West, Sections 19, 20, 21, 28, 29, 30, 31 , 32, 33, 
34, 35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, Sections 1, 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 
34, and 35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, Township 142 
North, Range 85 West, Oliver county, ND, subject 
to the application of Summit Carbon Storage #3, 
LLC for the geologic storage of carbon dioxide in 
the Broom Creek Formation, and enact such 
special field rules as may be necessary. 
 


ORDER ON PETITIONS TO INTERVENE  
AND MOTION FOR EXPEDITED DISCOVERY 


 
[¶ 1] Before the North Dakota Industrial Commission (“Commission”) are petitions to 


intervene filed by the Swenson Living Trust ( “Trust”), Paul and Christy Metz (“Metz”), Michael 


and Bonnie Haupt (“Haupt”), John Jochim (“Jochim”), Gary A. and Cassie Smith (“Smith”), 


Michael Bauman (“Bauman”), JoLene M. Rust (“Rust”), Glenn and Lisa Gerving (“Gerving”), 


Kirk and Linda Maize and Allen Maize (“Maize”), Kevin and Kimber Kraft (“Kraft”), and 


Charmayne Liebelt (“Liebelt”) (collectively, “Petitioners”). Also before the Commission are a 
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motion to continue the hearing and a motion to expedite discovery filed by the Trust. Applicants 


Summit Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC, and Summit Carbon Storage 


#3, LLC (collectively, “Summit”) have filed a consolidated response to the petitions to intervene 


filed by the Petitioners and a response to the motion to expedite discovery filed by the Trust.   


[¶ 2] Having considered the briefing and materials filed by the Petitioners and Summit, 


and the record in the above-captioned cases, the Commission rules as follows: 


a. The Trust’s Petitions to Intervene are DENIED. The denial of the Trust’s 


Petitions to Intervene does not prejudice the Trustee of the Trust from filing 


Petitions to Intervene hereafter, which the Commission will consider; 


b. The remaining Petitioner’s Petitions to Intervene are GRANTED for the 


limited purpose of “responding to SCS’ Applications and participating in 


any oral argument or hearings on the application and the right to be heard 


before the final determination as it relates to Landowners and the legality of 


the relief requested and which may be provided in these proceedings.” The 


Commission will not continue or extend the currently scheduled hearing 


dates or any other deadlines in the above-captioned action, nor will the 


Commission allow intervention to “impair the orderly and prompt conduct 


of the proceeding[s]”;  


c. Because the Trust’s Petitions to Intervene have been denied, the Trust’s 


motion to expedite discovery and motion to continue the hearing are 


DENIED as moot. The Commission further notes that had the Trust’s 


Petitions to Intervene been granted, the motion to expedite discovery and 
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motion to continue the hearing would still have been denied for the reasons 


set forth in Summit’s responses thereto. 


 


Dated this _______ day of _______________________, 2024. 


 
   
   
   
 By:  
  David P. Garner 


Hearing Officer 
 












BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA


CASE NOS. 30869-30880
In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15,
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30,
31, 32, 33, 34, and 35, Township 141 North, Range
87 West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND


In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #1, LLC storage facility located
in Sections 31, 32, 33, and 34, Township 142
North, Range 87 West, Sections 1, 11, 12, 13, 14,
15, 22, 23, 24, 25, 26, 35, and 36, Township 141
North, Range 88 West, Sections 2, 3,4, 5, 6, 7, 8,
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.


In re application of Summit Carbon Storage# 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,
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11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20,
21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and
35, Township 141 North, Range 87 West, Sections
1, 2, 3, and 12, Township 140 North, Range 88
West and Sections 4, 5, 6, and 7, Township 140
North, Range 87 West, Mercer, Morton, and
Oliver Counties, ND, in the Broom Creek
Formation.


In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35,
and 36, Township 141 North, Range 88 West,
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.


In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1,2,3, 4, 5, 6, 7,8, 9, 10,
11, 12,13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND


In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
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nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #2, LLC storage facility located
in Sections 27, 28, 29, 32, 33, 34, and 35, Township
143 North, Range 88 West, Sections 1,2,3, 4, 5, 6,
7,8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21,
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and
36, Township 142 North, Range 88 West, Sections
5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township
142 North, Range 88 West, Sections 5, 6, 7, 8, 17,
18, 19, 20, 29, 30, 31, Township 142 North, Range
87 West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.


In re application of Summit Carbon Storage #2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2,3,4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.


In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1,
2,3,4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, 35, and 36, Township 142 North, Range 88
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and
31, Township 142 North, Range 87 West, and
Sections 1, 2, and 3, Township 141 North, Range
88 West, Mercer and Oliver Counties, ND,
subject to the application of Summit Carbon
Storage #2, LLC for the geologic storage of
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carbon dioxide in the Broom Creek Formation,
and enact such special field rules as may be
necessary.


In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,
2, 11, 12, 13 14, and 24, Township 142 North,
Range 87 West, Sections 1, 2, 3,4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12,
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18,
19, and 20, Township 142 North, Range 85 West,
Oliver County, ND.


In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #3, LLC storage facility located
in Section 36, Township 143 North, Range 87
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34,
35, and 36, Township 143 North, Range 86 West,
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7,
8,9,10,11,12,13,14,15,l6,17,18,19,20,21,22,
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35,
Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.


In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the
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geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31,32,33, 34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1, 2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.


In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31 ,32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2,3, 4, 5, 6, 7,8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.


CERTIFICATE OF SERVICE


[i-1 1] I, the undersigned, hereby certify that a true and correct copy of the following


documents:


1.


2.


3.


4.
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Response to Motion to Expedite Discovery;


Consolidated Response to Petitions to Intervene;


Second Declaration of Jeff Skaare; and


Proposed Order on Petitions to Intervene and Motion for Expedited Discovery
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were, on May 28, 2024, filed electronically with the North Dakota Industrial Commission and


served upon the following therewith:


Lynn Helms
lhelms@nd.gov


Dated this 28th day ofMay, 2024.
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Derrick Braaten
derrick@braatenlawfirm.com


By: ------
Lawrence Bende 03908)
lbender@fredlaw.com
FREDRIKSON & BYRON, P.A.
304 East Front Avenue, Suite 400
Bismarck, ND 58504
(701) 221-8700
Attorneysfor Summit Carbon Storage #1, LLC


6
















[bookmark: bkCaption]BEFORE THE INDUSTRIAL COMMISSION

OF THE STATE OF NORTH DAKOTA



	CASE NOS. 30869–30880

In re application of Summit Carbon Storage #1, LLC requesting consideration for the geologic storage of carbon dioxide in the Broom Creek Formation from the Midwest Carbon Express Pipeline in the storage facility located in Sections 31, 32, 33, and 34, Township 142 North, Range 87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36, Township 141 North, Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township 141 North, Range 87 West, Sections 1, 2, 3, and 12, Township 140 North, Range 88 West and Sections 4, 5, 6, and 7, Township 140 North, Range 87 West, Mercer, Morton, and Oliver Counties, ND



In re application of Summit Carbon Storage # 1, LLC to consider the amalgamation of the storage reservoir pore space, in which the Commission may require that the pore space owned by nonconsenting owners be included in the geologic storage, as required to operate the Summit Carbon Storage #1, LLC storage facility located in Sections 31, 32, 33, and 34, Township 142 North, Range 87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36, Township 141 North, Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township 141 North, Range 87 West, Sections 1, 2, 3, and 12, Township 140 North, Range 88 West and Sections 4, 5, 6, and 7, Township 140 North, Range 87 West, Mercer, Morton, and Oliver Counties, ND, in the Broom Creek Formation.



In re application of Summit Carbon Storage # 1, LLC for an order of the Commission determining the amount of financial responsibility for the geologic storage of carbon dioxide from the Midwest Carbon Express Pipeline in the storage facility located in Sections 31, 32, 33, and 34, Township 142 North, Range 87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36, Township 141 North, Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township 141 North, Range 87 West, Sections 1, 2, 3, and 12, Township 140 North, Range 88 West and Sections 4, 5, 6, and 7, Township 140 North, Range 87 West, Mercer, Morton, and Oliver Counties, ND, in the Broom Creek Formation.



In re motion to consider establishing the field and pool limits for lands located in Sections 31, 32, 33, and 34, Township 142 North, Range 87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36, Township 141 North, Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township 141 North, Range 87 West, Sections 1, 2, 3, and 12, Township 140 North, Range 88 West and Sections 4, 5, 6, and 7, Township 140 North, Range 87 West, Mercer, Morton, and Oliver Counties, ND, subject to the application of Summit Carbon Storage #1, LLC for the geologic storage of carbon dioxide in the Broom Creek Formation.



In re application of Summit Carbon Storage #2, LLC requesting consideration for the geologic storage of carbon dioxide in the Broom Creek Formation from the Midwest Carbon Express Pipeline in the storage facility located in Sections 27, 28, 29, 32, 33, 34, and 35, Township 143 North, Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, Township 142 North, Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142 North, Range 87 West, and Sections 1, 2, and 3, Township 141 North, Range 88 West, Mercer and Oliver Counties, ND



In re application of Summit Carbon Storage # 2, LLC to consider the amalgamation of the storage reservoir pore space, in which the Commission may require that the pore space owned by nonconsenting owners be included in the geologic storage, as required to operate the Summit Carbon Storage #2, LLC storage facility located in Sections 27, 28, 29, 32, 33, 34, and 35, Township 143 North, Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, Township 142 North, Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142 North, Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, Township 142 North, Range 87 West, and Sections 1, 2, and 3, Township 141 North, Range 88 West, Mercer and Oliver Counties, ND in the Broom Creek Formation.



In re application of Summit Carbon Storage # 2, LLC to consider the application of Summit Carbon Storage #2, LLC for an order of the Commission determining the amount of financial responsibility for the geologic storage of carbon dioxide from the Midwest Carbon Express Pipeline in the storage facility located in Sections 27, 28, 29, 32, 33, 34, and 35, Township 143 North, Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, Township 142 North, Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142 North, Range 87 West, and Sections 1, 2, and 3, Township 141 North, Range 88 West, Mercer and Oliver Counties, ND, in the Broom Creek Formation.



In re motion of the Commission to consider establishing the field and pool limits for lands located in Sections 27, 28, 29, 32, 33, 34, and 35, Township 143 North, Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, Township 142 North, Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142 North, Range 87 West, and Sections 1, 2, and 3, Township 141 North, Range 88 West, Mercer and Oliver Counties, ND, subject to the application of Summit Carbon Storage #2, LLC for the geologic storage of carbon dioxide in the Broom Creek Formation, and enact such special field rules as may be necessary.



In re application of Summit Carbon Storage #3, LLC requesting consideration for the geologic storage of carbon dioxide in the Broom Creek Formation from the Midwest Carbon Express Pipeline in the storage facility located in Section 36, Township 143 North, Range 87 West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36, Township 143 North, Range 87 West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36, Township 143 North, Range 86 West, Sections 1, 2, 11, 12, 13 14, and 24, Township 142 North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, and 24, Township 142 North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, Township 142 North, Range 86 West, and Sections 6, 7, 17, 18, 19, and 20, Township 142 North, Range 85 West, Oliver County, ND.



In re application of Summit Carbon Storage #3, LLC to consider the amalgamation of the storage reservoir space, in which the Commission may require that the pore space owned by nonconsenting owners be included in the geologic storage, as required to operate the Summit Carbon Storage #3, LLC storage facility located in Section 36, Township 143 North, Range 87 West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36, Township 143 North, Range 86 West, Sections 1, 2, 11, 12, 13, 14, and 24, Township 142 North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35, Township 142 North, Range 86 West, and Sections 6, 7, 17, 18, 19, and 20, Township 142 North, Range 85 West, Oliver County, ND, in the Broom Creek Formation.



In re application of Summit Carbon Storage #3, LLC for an order of the Commission determining the amount of financial responsibility for the geologic storage of carbon dioxide from the Midwest Carbon Express Pipeline in the storage facility located in Section 36, Township 143 North, Range 87 West, Sections 19, 20, 21, 28, 29, 30, 31 , 32, 33, 34, 35, and 36, Township 143 North, Range 86 West, Sections 1, 2, 11, 12, 13, 14, and 24, Township 142 North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35, Township 142 North, Range 86 West, and Sections 6, 7, 17, 18, 19, and 20, Township 142 North, Range 85 West, Oliver County, ND, in the Broom Creek Formation.



In re motion of the Commission to consider establishing the field and pool limits for lands located in Section 36, Township 143 North, Range 87 West, Sections 19, 20, 21, 28, 29, 30, 31 , 32, 33, 34, 35, and 36, Township 143 North, Range 86 West, Sections 1, 2, 11, 12, 13, 14, and 24, Township 142 North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35, Township 142 North, Range 86 West, and Sections 6, 7, 17, 18, 19, and 20, Township 142 North, Range 85 West, Oliver county, ND, subject to the application of Summit Carbon Storage #3, LLC for the geologic storage of carbon dioxide in the Broom Creek Formation, and enact such special field rules as may be necessary.



ORDER ON PETITIONS TO INTERVENE 

AND MOTION FOR EXPEDITED DISCOVERY



[¶ 1] Before the North Dakota Industrial Commission (“Commission”) are petitions to intervene filed by the Swenson Living Trust ( “Trust”), Paul and Christy Metz (“Metz”), Michael and Bonnie Haupt (“Haupt”), John Jochim (“Jochim”), Gary A. and Cassie Smith (“Smith”), Michael Bauman (“Bauman”), JoLene M. Rust (“Rust”), Glenn and Lisa Gerving (“Gerving”), Kirk and Linda Maize and Allen Maize (“Maize”), Kevin and Kimber Kraft (“Kraft”), and Charmayne Liebelt (“Liebelt”) (collectively, “Petitioners”). Also before the Commission are a motion to continue the hearing and a motion to expedite discovery filed by the Trust. Applicants Summit Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC, and Summit Carbon Storage #3, LLC (collectively, “Summit”) have filed a consolidated response to the petitions to intervene filed by the Petitioners and a response to the motion to expedite discovery filed by the Trust.  

[¶ 2] Having considered the briefing and materials filed by the Petitioners and Summit, and the record in the above-captioned cases, the Commission rules as follows:

a. The Trust’s Petitions to Intervene are DENIED. The denial of the Trust’s Petitions to Intervene does not prejudice the Trustee of the Trust from filing Petitions to Intervene hereafter, which the Commission will consider;

b. The remaining Petitioner’s Petitions to Intervene are GRANTED for the limited purpose of “responding to SCS’ Applications and participating in any oral argument or hearings on the application and the right to be heard before the final determination as it relates to Landowners and the legality of the relief requested and which may be provided in these proceedings.” The Commission will not continue or extend the currently scheduled hearing dates or any other deadlines in the above-captioned action, nor will the Commission allow intervention to “impair the orderly and prompt conduct of the proceeding[s]”; 

c. Because the Trust’s Petitions to Intervene have been denied, the Trust’s motion to expedite discovery and motion to continue the hearing are DENIED as moot. The Commission further notes that had the Trust’s Petitions to Intervene been granted, the motion to expedite discovery and motion to continue the hearing would still have been denied for the reasons set forth in Summit’s responses thereto.



Dated this _______ day of _______________________, 2024.



		[bookmark: bkSigBlock]

		

		



		

		

		



		

		

		



		

		By:

		



		

		

		David P. Garner

Hearing Officer









#82589838v1



#82589838v1	2



BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA

CASE NOS. 30869-30880
In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15,
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30,
31, 32, 33, 34, and 35, Township 141 North, Range
87 West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND

In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #1, LLC storage facility located
in Sections 31, 32, 33, and 34, Township 142
North, Range 87 West, Sections 1, 11, 12, 13, 14,
15, 22, 23, 24, 25, 26, 35, and 36, Township 141
North, Range 88 West, Sections 2,3, 4, 5, 6, 7, 8,
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.

In re application of Summit Carbon Storage # 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,
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11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20,
21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and
35, Township 141 North, Range 87 West, Sections
1, 2, 3, and 12, Township 140 North, Range 88
West and Sections 4, 5, 6, and 7, Township 140
North, Range 87 West, Mercer, Morton, and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35,
and 36, Township 141 North, Range 88 West,
Sections 2,3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.

In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1,2,3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6,7,8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND

In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by

2
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nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #2, LLC storage facility located
in Sections 27, 28, 29, 32, 33, 34, and 35, Township
143 North, Range 88 West, Sections 1, 2,3, 4, 5, 6,
7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,19,20,21,
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and
36, Township 142 North, Range 88 West, Sections
5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township
142 North, Range 88 West, Sections 5, 6, 7, 8, 17,
18, 19, 20, 29, 30, 31, Township 142 North, Range
87 West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.

In re application of Summit Carbon Storage # 2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3,4, 5, 6, 7, 8, 9, 10,
11,12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1,
2, 3, 4, 5, 6, 7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, 35, and 36, Township 142 North, Range 88
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and
31, Township 142 North, Range 87 West, and
Sections 1, 2, and 3, Township 141 North, Range
88 West, Mercer and Oliver Counties, ND,
subject to the application of Summit Carbon
Storage #2, LLC for the geologic storage of
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carbon dioxide in the Broom Creek Formation,
and enact such special field rules as may be
necessary.

In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,
2, 11, 12, 13 14, and 24, Township 142 North,
Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1,2,3,4, 5, 6, 7, 8, 9, 10, 11, 12,
13, 14, 15, 16, 17, 18,19,20,21,22,23,25,26,26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18,
19, and 20, Township 142 North, Range 85 West,
Oliver County, ND.

In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #3, LLC storage facility located
in Section 36, Township 143 North, Range 87
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34,
35, and 36, Township 143 North, Range 86 West,
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7,
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35,
Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.

In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the
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geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31,32,33, 34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1,2,3,4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18,19,20,21,22,23,24,25,26,27,28,29,30,32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31 , 32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.

RESPONSE TO MOTION TO EXPEDITE DISCOVERY

[ii 1] Applicants Summit Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC,

and Summit Carbon Storage #3, LLC (collectively, "Summit") submit this brief in response to the

motion to expedite discovery filed with the North Dakota Industrial Commission ("Commission")

by the Swenson Living Trust (the "Trust"). For the reasons explained below, the Commission

should deny the Trust's motion.

5
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FACTS

[2] On April 18, 2024, the Trust filed a petition to intervene with the Commission. The

Commission has not yet ruled on the petition. Therefore, the Trust is not yet a party to this case.

[3] Nevertheless, the Trust served Summit with a set of discovery requests on May 2,

2024, a second set of discovery requests on May 6, 2024, and a third set of discovery requests on

May 10, 2024. None of these discovery requests were valid given that the Trust is not yet a party

to this case. Had they been valid, Summit would have had 30 days to respond to them under the

North Dakota Rules of Civil Procedure.

[S 4] The Trust's invalid discovery requests ask for an immense amount of information

from Summit. The following are just a few examples of the types of requests for production the

Trust is asking Summit to comply with:

REQUEST NO. 4: Please produce all the input files, field and
analytical data , and the model geochemical database used to run any
modelling or analysis of critical threshold pressures or areal extent
of review or impact and pressure buildup, or which was used to do
any kind of analysis related to EPA Method 1 or EPA Method 2 or
Analytical Solution for Leakage in Multilayered Aquifers-
ASLMA, or any risk-based area-of-review analysis.

REQUEST NO. 5: Please produce the following data and files as
referenced by Summit in its application in NDIC Case No. 30873:
Geophysical Logs that penetrate injection and confining zones,
Seismic survey data and core sample measurements, Acoustic
impedance, total porosity, effective porosity, permeability, facies,
and SLB's Petrel was used to interpolate structural surfaces for
zones.

REQUEST NO. 8: Please produce all electronic files and data
provided to the North Dakota Industrial Commission or its
Department of Mineral Resources or Oil and Gas Division in
association with or related to the applications in NDIC Case
Nos. 30869-30880.Please produce the general ledger detail (or
account activity report) for the account for Drain #11 starting
January 1, 2011 through present, on an annual basis (i.e. January 1,
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2011 to December 31, 2011, and January 1, 2012 to December 31,
2012, etc.).

Summit estimates that it would likely have to collect, review, and produce thousands of pages of

documents and dozens of gigabytes of data to comply with the Trust's discovery requests. See

Second Declaration of Jeff Skare ("2d Skaare Deel."), ii 31. It would not be feasible for Summit

to respond to those requests by May 29, 2024. /d.

[ii 5] On May 16, 2024, the Trust filed a motion asking the Commission to order Summit

to provide expedited responses to the Trust's three sets of discovery requests. The Trust desires

Summit to respond to the Trust's first set of discovery requests by May 23, 2024, and to the Trust's

second and third sets of discovery requests by May 29, 2024.

ARGUMENT

[ii 6] As explained more fully below, the Commission should deny the Trust's motion

for at least three reasons. First, the discovery requests that the Trust served on Summit are invalid.

Second, the Trust's discovery requests are incapable of being made valid. Third, the Trust's

proposed expedited deadlines to respond to the Trust's discovery requests are unreasonable.

I. The Trust's discovery requests are invalid.

[ii 7] The first and most obvious reason the Commission should deny the Trust's motion

for expedited responses to the Trust' discovery requests is that the requests are invalid.

[ii 8] The current case is an adjudicative proceeding. See N.D.C.C. § 28-32-33(1). "In an

adjudicative proceeding, discovery may be obtained in accordance with the North Dakota Rules

of Civil Procedure." N.D.C.C. § 28-32-33(1). Those rules only allow parties to serve discovery

requests. See, e.g., N.D.R.Civ.P. 26(b)(l)(A) ("Parties may obtain discovery ... ") (emphasis

added); N.D.R.Civ.P. 33(a)(l) ("A party may serve written interrogatories ... ") (emphasis added);

N.D.R.Civ.P. 34(a)1) ("A party may serve ... a request ... to produce ... any designated
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documents or electronically stored information ... ") (emphasis added). Although the Trust has

filed a petition to intervene with the Commission, for the reasons set forth in paragraphs 12-18 of

Summit's Response to Motion to Continue Hearing and Request for Scheduling Conference, the

Trust is not a party to any of the above-captioned cases.

[ii 9] Summit has no obligation whatsoever to respond to the Trust's discovery requests

given that said requests are invalid. Because Summit does not have an obligation to provide any

responses to the Trust's discovery requests, the Commission certainly should not order Summit to

provide expedited responses.

II. The Trust's discovery requests are incapable of being made valid.

[ii 10] The second reason the Commission should deny the Trust's motion for expedited

responses to the Trust' discovery requests is that the Trust's discovery requests are incapable of

being made valid. Again, only parties may serve discovery requests. See N.D.R.Civ.P.

26(b)(l)(A); N.D.R.Civ.P. 33(a)(l); N.D.R.Civ.P. 34(a)(l). And the Trust is incapable of

becoming a party to this case. As a result, the Trust's discovery requests cannot be made valid.

[ii 11] The Trust is not a separate legal entity that is capable ofbeing a party to a case. See

Western Life Tr. v. State, 536 N.W.2d 709, 712 (N.D. 1995) ("A trust generally is not a separate

legal entity, and cannot sue or be sued in its own name."); Ray Malooly Tr. v. Juhl, 186 S.W.3d

568, 570 (Tex. 2006) ("[T]he term 'trust' refers not to a separate legal entity but rather to the

fiduciary relationship governing the trustee with respect to the trust property."). Even if the Trust

theoretically was a separate legal entity capable of becoming a party, it is not one of the entities

that the Legislature permitted to become a party to an adjudicative proceeding such as the one at

hand. Only a "person" can become a party. See N.D.C.C. § 28-32-01(9). Unlike partnerships,
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corporations, and limited liability companies, trusts are not included within the statutory definition

of the word "person." See N.D.C.C. $ 28-32-01(10).

[,r 12] The Trust's discovery requests can never be made valid since the Trust can never

become a party to this case. Because they cannot be made valid, the Commission should not order

Summit to provide expedited responses to them.

III. The Trust's proposed deadlines are unreasonable.

[,r 13] The third reason the Commission should deny the Trust's motion is that the Trust's

proposed deadlines are patently unreasonable.

[,r 14] As explained above, Summit currently has no obligation to respond to any of the

Trust's three sets ofdiscovery requests. Summit's obligation to respond will only arise ifand when

the Commission grants the Trust's petition to intervene. And the earliest the Commission could

grant the Trust's petition is theoretically the date that this brief was filed, i.e., May 28, 2024. See

N.D.A.C. $ 98-02-02-081).

[,r 15] In its motion for expedited responses, the Trust is asking the Commission to order

Summit to respond to the Trust's first set of discovery requests by May 23, 2024, and the Trust's

second and third sets of discovery requests by May 29, 2024. Assuming that the Commission

grants both the Trust's motion and its petition to intervene the date that Summit files this brief,

Summit will have zero days to respond to the Trust's first set of discovery requests and one day to

respond to the Trust's second and third set of discovery requests.

[if 16] This amount of time is unreasonable. It is not possible for Summit to comply with

the first deadline and practically impossible to comply with the second deadline. 2d Skaare Deel.,

31. The Trust's discovery requests will likely require Summit locate, review, and produce
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thousands of pages of documents and dozens of gigabytes of data to comply with the Trust's

discovery requests, by no later than tomorrow, May 29, 2024. Id.

[ 17] In its brief in support of its motion, the Trust claims that the Commission granting

the Trust's motion would only "minimally" expedite the discovery process. The Trust explains:

Under the timeline requested by Swenson Trust, [Summit] will have
twenty-one days ... in which to do so for the first set of discovery.
[Summit] will have twenty-three days to respond to the second set
of discovery and nineteen days to respond to the third set of
discovery. Accordingly, [Summit] will still have the benefit of the
majority of typical timeframe in which to respond. Because this
timeline does not substantially deviate from the normal progression
of discovery, this factor supports Swenson Trusts motion.

Br. Supp. Mot. Expedite Discovery, 14-15. These assertions are incorrect. Summit will not have

21 days to respond to the first set of discovery requests, 23 days to respond to the second set of

discovery requests, or 19 days to respond to the third set of discovery requests. The Trust

inexplicably fails to account for the fact that most, if not all, of these days will have passed in the

time it will take for the Commission to rule on the Trust's motion.

[ 18] Again, all the discovery requests with which Summit has been served are invalid

because the Trust is not yet a party to this case. Summit still does not have an obligation to respond

to them. Therefore, the time that Summit has to respond to them has not yet started running. And

it will only start running if and when the Commission grants the Trust's petitions to intervene. The

Trust's motion, ifgranted, would leave Summit little or no time to respond to the Trust's discovery,

and the Trust offers no compelling justification for such an absurd outcome.

CONCLUSION

[ 19] For the foregoing reasons, the Commission should deny the Trust's motion to

expedite discovery.
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Dated this 28th day of May, 2024.

#82581020v2

By: ---------=-.........._.
Lawrence Bender (
lbender@fredlaw.c m
FREDRIKSON & BYRON, P.A.
304 East Front Avenue, Suite 400
Bismarck, ND 58504
(701) 221-8700
Attorneysfor Summit Carbon Storage #1, LLC

11



BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA

CASE NOS. 30869-30880
In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15,
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30,
31, 32, 33, 34, and 35, Township 141 North, Range
87 West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND

In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #1, LLC storage facility located
in Sections 31, 32, 33, and 34, Township 142
North, Range 87 West, Sections 1, 11, 12, 13, 14,
15, 22, 23, 24, 25, 26, 35, and 36, Township 141
North, Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8,
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.

In re application of Summit Carbon Storage # 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,
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11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20,
21,22,23,25,26,27,28,29,30,31,32,33,34,and
35, Township 141 North, Range 87 West, Sections
1, 2, 3, and 12, Township 140 North, Range 88
West and Sections 4, 5, 6, and 7, Township 140
North, Range 87 West, Mercer, Morton, and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35,
and 36, Township 141 North, Range 88 West,
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.

In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6,7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND

In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
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nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #2, LLC storage facility located
in Sections 27, 28, 29, 32, 33, 34, and 35, Township
143 North, Range 88 West, Sections 1, 2,3, 4, 5, 6,
7, 8, 9,10, 11, 12, 13, 14, 15, 16, 17, 18, 19,20,21,
22,23,24,25,26,27,28,29,30,32,33,34,35,and
36, Township 142 North, Range 88 West, Sections
5, 6, 7,8, 17, 18, 19, 20, 29, 30, and 31, Township
142 North, Range 88 West, Sections 5, 6, 7, 8, 17,
18, 19, 20, 29, 30, 31, Township 142 North, Range
87 West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.

In re application of Summit Carbon Storage # 2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2,3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1,2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1,
2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, 35, and 36, Township 142 North, Range 88
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and
31, Township 142 North, Range 87 West, and
Sections 1, 2, and 3, Township 141 North, Range
88 West, Mercer and Oliver Counties, ND,
subject to the application of Summit Carbon
Storage #2, LLC for the geologic storage of
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carbon dioxide in the Broom Creek Formation,
and enact such special field rules as may be
necessary.

In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,
2, 11, 12, 13 14, and 24, Township 142 North,
Range 87 West, Sections 1,2,3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1,2,3,4, 5, 6, 7, 8, 9, 10, 11, 12,
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18,
19, and 20, Township 142 North, Range 85 West,
Oliver County, ND.

In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #3, LLC storage facility located
in Section 36, Township 143 North, Range 87
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34,
35, and 36, Township 143 North, Range 86 West,
Sections 1,2, 11, 12, 13, 14, and 24, Township 142
North, Range 87 West, Sections 1,2,3, 4, 5, 6, 7,
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35,
Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.

In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the
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geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31, 32, 33,34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1, 2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18, 19,20,21,22,23,24,25,26,27,28,29,30,32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31 , 32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2,3,4,5,6,7,8,9,10,11,12,13,14,15,l6,17,18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.

CONSOLIDATED RESPONSE TO PETITIONS TO INTERVENE

[1] Applicants Summit Carbon Storage #I, LLC, Summit Carbon Storage #2, LLC,

and Summit Carbon Storage #3, LLC (collectively, "Summit"), by and through their counsel,

Lawrence Bender, Fredrikson & Byron, P.A., 304 East Front Avenue, Suite 400, Bismarck, ND

58504-5639, hereby submit this consolidated response to the petitions to intervene filed with the

North Dakota Industrial Commission ("Commission") by the Swenson Living Trust ( "Trust"),

Paul and Christy Metz ("Metz"), Michael and Bonnie Haupt ("Haupt"), John Jochim ("Jochim"),

Gary A. and Cassie Smith ("Smith"), Michael Bauman ("Bauman"), JoLene M. Rust ("Rust"),

#82573560vl 5



Glenn and Lisa Gerving ("Gerving"), Kirk and Linda Maize and Allen Maize ("Maize"), Kevin

and Kimber Kraft ("Kraft"), and Charmayne Liebelt ("Liebelt") (collectively, "Petitioners").

[,r 2] For the reasons set forth herein, the Commission should deny the Trust's petition

to intervene. As for the remaining Petitioners, Summit does not object to their intervention in the

above-captioned cases so long as the intervention is (1) granted to each Petitioner only for those

of the above-captioned cases in which each Petitioner can demonstrate that he, she, or it owns

affected acreage; and (2) granted to each Petitioner for the limited purposes specified in the

petitions, namely, "responding to SCS' Applications and participating in any oral argument or

hearings on the application and ... to be heard before the final determination." Summit does object,

however, to any attempts by the remaining Petitioners to unnecessarily burden Summit and the

Commission and delay the hearing currently scheduled for the above-captioned cases on June 11th

and 12th, 2024 ("Hearing"), as the Trust has done.

RELEVANT FACTUAL BACKGROUND

[ii 3] The Petitions to Intervene filed by the Trust in the above-captioned cases indicate

the Trust owns approximately 827.17 acres in the vicinity of the proposed carbon dioxide storage

facility locations referenced in the caption above, but only 359.4 acres are located within the

horizontal boundaries of the storage facility proposed by Summit Carbon Storage #2, LLC and/or

the one-half mile notice area surrounding the storage facility proposed by Summit Carbon

Storage #2, LLC. Second Declaration of Jeff Skaare ("2d Skaare Deel."),2-5. The Trust does

not own any interests within the horizontal boundaries of the storage facilities proposed by Summit

Carbon Storage #1, LLC or Summit Carbon Storage #3, LLC. Id. ,r 6.

[,r 4] The Petitions to Intervene filed by Metz in the above-captioned cases indicate Metz

owns approximately 18.88 acres located within the horizontal boundaries of the storage facility
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proposed by Summit Carbon Storage #1, LLC. 1d. 12. Metz does not own any interests within

the horizontal boundaries of the storage facilities proposed by Summit Carbon Storage #2, LLC or

Summit Carbon Storage #3, LLC. Id. 13.

[ 5] The Petitions to Intervene filed by Haupt in the above-captioned cases indicate

Haupt owns approximately 320.00 acres in the vicinity of the proposed carbon dioxide storage

facility locations referenced in the caption above, but only 160.00 acres are located within the

horizontal boundaries of the storage facility proposed by Summit Carbon Storage #1, LLC and/or

the one-half mile notice area surrounding the storage facility proposed by Summit Carbon Storage

#1, LLC. Id. ,, 7-8. Haupt does not own any interests within the horizontal boundaries of the

storage facilities proposed by Summit Carbon Storage #2, LLC or Summit Carbon Storage #3,

LLC. Ia. 9.

[f 6] The Petitions to Intervene filed by Jochim in the above-captioned cases indicate

Jochim owns approximately 160.00 acres located within the horizontal boundaries of the storage

facility proposed by Summit Carbon Storage #2, LLC. Id. , l 0. Jochim does not own any interests

within the horizontal boundaries of the storage facilities proposed by Summit Carbon Storage #1,

LLC or Summit Carbon Storage #3, LLC. Id. 11.

[ 7] The Petitions to Intervene filed by Smith in the above-captioned cases indicate

Smith owns approximately 360.00 acres in the vicinity of the proposed carbon dioxide storage

facility locations referenced in the caption above, but only 15.00 acres are located within the

horizontal boundaries of the storage facility proposed by Summit Carbon Storage #2, LLC and/or

the one-half mile notice area surrounding the storage facility proposed by Summit Carbon Storage

#2, LLC. 1d.23-24. Smith does not own any interests within the horizontal boundaries of the

#82573560vl 7



storage facilities proposed by Summit Carbon Storage #1, LLC or Summit Carbon Storage #3,

LLC. Id. 3.

[ 8] The Petitions to Intervene filed by Bauman in the above-captioned cases indicate

Bauman owns approximately 140.00 acres located within the horizontal boundaries of the storage

facility proposed by Summit Carbon Storage #2, LLC. Id. , 21. Bauman does not own any interests

within the horizontal boundaries of the storage facilities proposed by Summit Carbon Storage # 1,

LLC or Summit Carbon Storage #3, LLC. Id. 22.

[9] The Petitions to Intervene filed by Rust in the above-captioned cases indicate Rust

owns approximately 160.00 acres located within the horizontal boundaries of the storage facility

proposed by Summit Carbon Storage #2, LLC. 1d.19. Rust does not own any interests within

the horizontal boundaries of the storage facilities proposed by Summit Carbon Storage #1, LLC or

Summit Carbon Storage #3, LLC. Id. \ 20.

[ 10] The Petitions to Intervene filed by Gerving in the above-captioned cases indicate

Gerving owns approximately 393.50 acres in the vicinity of the proposed carbon dioxide storage

facility locations referenced in the caption above, but all 393.50 acres are located within the

horizontal boundaries of the storage facility proposed by Summit Carbon Storage #1, LLC and/or

the one-halfmile notice area surrounding the storage facility proposed by Summit Carbon Storage

# 1, LLC. Id. ,, 16-17. Gerving does not own any interests within the horizontal boundaries of

the storage facilities proposed by Summit Carbon Storage #2, LLC or Summit Carbon Storage #3,

LLC. Id. 18.

[ 11] The Petitions to Intervene filed by Maize in the above-captioned cases indicate

Maize owns approximately 80.00 acres located within the horizontal boundaries of the storage

facility proposed by Summit Carbon Storage #l, LLC. Id. 14. Maize does not own any interests

#82573560vl 8



within the horizontal boundaries of the storage facilities proposed by Summit Carbon Storage #2,

LLC or Summit Carbon Storage #3, LLC. Id. ; 15.

[f 12] The Petitions to Intervene filed by Kraft in the above-captioned cases indicate Kraft

owns approximately 174.58 acres in the vicinity of the proposed carbon dioxide storage facility

locations referenced in the caption above, but only none of the acreage is located within the

horizontal boundaries and/or the one-half mile notice area surrounding the storage facility

locations referenced in the caption above. 1d.2627. Kraft does not own any interests within

the horizontal boundaries of the storage facilities proposed by Summit Carbon Storage #1, LLC,

Summit Carbon Storage #2, LLC, or Summit Carbon Storage #3, LLC, or the one-halfmile hearing

notice areas surrounding such facilities. Id. 28.

[f 13] The Petitions to Intervene filed by Liebelt in the above-captioned cases indicate

Liebelt owns approximately 80.00 acres located within the horizontal boundaries of the storage

facility proposed by Summit Carbon Storage #3, LLC. Id29. Liebelt does not own any interests

within the horizontal boundaries of the storage facilities proposed by Summit Carbon Storage # 1,

LLC or Summit Carbon Storage #2, LLC. Id. 30.

LEGAL STANDARD

[ 14] ND.C.C. $ 28-32-28 governs intervention in administrative proceedings, and

provides as follows:

An administrative agency may grant intervention in an adjudicative proceeding to
promote the interests of justice if intervention will not impair the orderly and
prompt conduct of the proceeding and if the petitioning intervenor demonstrates
that the petitioner's legal rights, duties, privileges, immunities, or other legal
interests may be substantially affected by the proceeding or that the petitioner
qualifies as an intervenor under any provision of statute or rule. The agency may
impose conditions and limitations upon intervention. The agency shall give
reasonable notice of the intervention to all parties. An administrative agency may
adopt rules relating to intervention in an adjudicative proceeding.
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The Commission should not grant intervention to the Petitioners unless it finds they have met the

foregoing criteria. The Commission may impose conditions and limitations upon intervention by

some or all of the Petitioners as it deems appropriate.

ARGUMENT

[ 15] As indicated above, the Trust's Petitions to Intervene should be denied. First, the

motion should be denied because it is procedurally defective. Such motions can only be made by

"parties," and the Trust is not a "party" as that term is defined by the Administrative Agencies

Practice Act. Such motions can also only be made after the moving party has conferred with the

non-moving party(s) in an attempt to obtain a stipulated continuance, which the Trust has not done

in this case.

[ 16] Second, the motion should be denied because the Trust has not shown good cause

for a continuance. The Hearing is imminent and postponing the Hearing at this time would be

prejudicial to Summit. The Trust claims that it needs to conduct discovery, and that it will be

unable to do so in the time remaining until the Hearing but offers no support for this claim beyond

conclusory assertions. As a result, the Trust has failed to show good cause and, under N.D.A.C.

§ 98-02-03-07 the Commission may not approve the requested continuance.

I. The Trust's Petitions to Intervene should be denied.

[ 17] The Commission should deny the Trust's petitions to intervene because it cannot

become a party, it does not own acreage that would be affected by all the above-captioned cases,

and its purpose for intervening is to impair the orderly and prompt conduct of the proceedings in

these cases.

A. The Trust cannot become a party as a matter of law.

[ 18] N.D.C.C. $ 28-32-01(9) defines a "party" as "each person named or admitted as a

party or properly seeking and entitled as of right to be admitted as a party." The Trust is not a
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"person," under the Administrative Agencies Practice Act. N.D.C.C. § 28-32-01(10) defines a

person as "an individual, association, partnership, corporation, limited liability company, the

[North Dakota ethics commission], a state governmental agency or governmental subdivision, or

an agency of such governmental subdivision." Trusts are not considered persons for purposes of

agency proceedings, just as they are not considered persons for purposes ofjudicial proceedings.

"A trust generally is not a separate legal entity, and cannot sue or be sued in its own name."

Western Life Trust v. State, 536 N.W.2d 709, 712 (N.D. 1995) (concluding that appeal by the

Western Life Trust must be dismissed because the trust was "not a proper party and lacks capacity

to sue"). Because the Trust is not a "person," it cannot become a "party" by intervention or

otherwise. See N.D.C.C. § 28-32-01(9) (defining a "party" as "each person named or admitted as

a party or properly seeking and entitled as ofright to be admitted as a party" (emphasis added)).

B. The Trust only holds interests in lands comprising the storage facility at issue
in NDIC Case Nos. 30873 through 30876.

[ 19] In its Petitions to Intervene the Trust asserts that it holds property in the lands

comprising Summit's proposed storage facilities and, as a result, "[t]he legal rights, privileges, and

other interests of the Trust will be substantially affected by the [Commission's] findings and

conclusions in [the above-captioned cases]." Summit does not dispute these assertions as to NDIC

Case Nos. 30873 through 30876, and as such Summit does not dispute the Trust has demonstrated

that its legal rights, duties, privileges, immunities, or other legal interests may be substantially

affected by proceedings in those cases. See 2d Skaare Decl., f 2-5. But the Trust does not hold

any property in the lands comprising the storage facilities proposed in the other eight cases

captioned above, and as such the Trust cannot demonstrate that its legal rights, duties, privileges,

immunities, or other legal interests may be substantially affected by proceedings in those cases.

See id. f 6.
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C. The Trust's intervention would impair the orderly and prompt conduct of the
proceedings in the above-captioned cases.

[ii 20] The Trust's Petitions to Intervene do not address whether the Trust's intervention

would "impair the orderly and prompt conduct ofthe proceeding[s]." Despite not yet being granted

intervention, the Trust has already filed two motions seeking to continue the hearing and to rewrite

discovery deadlines, respectively. All of the Trust's efforts to date have been directed at impairing

the "prompt" holding of the hearing and the "orderly" conduct of discovery, respectively.

Notwithstanding the defects identified above, this alone would warrant denial of the Trust's

Petitions to Intervene under N.D.C.C. § 28-32-28.

II. Summit does not object to granting the remaining Petitioners intervention for limited
purposes.

[ii 21] All the Petitions to Intervene filed by the Petitioners say essentially the same thing,

namely that they are "for the purpose of responding to SCS' Applications and participating in any

oral argument or hearings on the application and the right to be heard before the final determination

as it relates to Landowners and the legality of the relief requested and which may be provided in

these proceedings." Though the Trust has attempted to go well beyond this modest statement of

purpose, the other Petitioners have not. So long as the remaining Petitioners do engage in the same

dilatory tactics as the Trust, Summit has no objection to their intervention for the purpose of

participating in the Hearing, as to those cases in which the remaining Petitioners can demonstrate

they have an interest consistent with the factual background set forth above (Summit nonetheless

reserves the right to object to any attempts to delay proceedings at the Hearing itself).

CONCLUSION

[ii 22] For the foregoing reasons, Summit respectfully requests the Commission deny the

Trust's Petitions to Intervene. Summit does not object to the remaining Petitioners intervention

on the limited basis set forth above. Summit would also note that it does not object to the Trustee
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of the Trust intervening on the limited basis set forth above as to the other Petitioners, in the event

that the Trust's Petitions to Intervene are denied.

Dated this 28th day of May, 2024.

#82573560vl

Lawrence Bentle
lbender@fredla .com
FREDRIKSON & BYRON, P.A.
304 East Front Avenue, Suite 400
Bismarck, ND 58504
(701) 221-8700
Attorneysfor Summit Carbon Storage #I, LLC
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geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31, 32, 33, 34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1,2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31,32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2,3,4,5,6,7,8,9,10,11,12,13,14,15,l6,17,18,
19,20,21,22,23,24,25,26,27,28,29,30,32,33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.

SECOND DECLARATION OF JEFF SKAARE

STATE OF NORTH DAKOTA )
) ss:

COUNTY OF BURLEIGH )

Jeffrey L. Skaare, being first duly sworn upon oath, states and alleges as follows:
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BEFORE THE INDUSTRIAL COMMISSION 
OF THE STATE OF NORTH DAKOTA 

 
 CASE NOS. 30869–30880 
In re application of Summit Carbon Storage #1, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in Sections 
31, 32, 33, and 34, Township 142 North, Range 87 
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 88 
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 
31, 32, 33, 34, and 35, Township 141 North, Range 
87 West, Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, and 7, 
Township 140 North, Range 87 West, Mercer, 
Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage # 1, 
LLC to consider the amalgamation of the storage 
reservoir pore space, in which the Commission 
may require that the pore space owned by 
nonconsenting owners be included in the geologic 
storage, as required to operate the Summit 
Carbon Storage #1, LLC storage facility located 
in Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 14, 
15, 22, 23, 24, 25, 26, 35, and 36, Township 141 
North, Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township 
141 North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver 
Counties, ND, in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage # 1, 
LLC for an order of the Commission determining 
the amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, Sections 1, 
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11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, Sections 2, 
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 
21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 
35, Township 141 North, Range 87 West, Sections 
1, 2, 3, and 12, Township 140 North, Range 88 
West and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion to consider establishing the field and 
pool limits for lands located in Sections 31, 32, 33, 
and 34, Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, 
and 36, Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 
18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 
33, 34, and 35, Township 141 North, Range 87 
West, Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, and 7, 
Township 140 North, Range 87 West, Mercer, 
Morton, and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, LLC 
for the geologic storage of carbon dioxide in the 
Broom Creek Formation. 
 
In re application of Summit Carbon Storage #2, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in Sections 
27, 28, 29, 32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, Sections 5, 
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142 
North, Range 87 West, and Sections 1, 2, and 3, 
Township 141 North, Range 88 West, Mercer and 
Oliver Counties, ND 
 
In re application of Summit Carbon Storage # 2, 
LLC to consider the amalgamation of the storage 
reservoir pore space, in which the Commission 
may require that the pore space owned by 
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nonconsenting owners be included in the geologic 
storage, as required to operate the Summit 
Carbon Storage #2, LLC storage facility located 
in Sections 27, 28, 29, 32, 33, 34, and 35, Township 
143 North, Range 88 West, Sections 1, 2, 3, 4, 5, 6, 
7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, Sections 
5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 
142 North, Range 88 West, Sections 5, 6, 7, 8, 17, 
18, 19, 20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage # 2, 
LLC to consider the application of Summit 
Carbon Storage #2, LLC for an order of the 
Commission determining the amount of financial 
responsibility for the geologic storage of carbon 
dioxide from the Midwest Carbon Express 
Pipeline in the storage facility located in Sections 
27, 28, 29, 32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, Sections 5, 
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142 
North, Range 87 West, and Sections 1, 2, and 3, 
Township 141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for lands 
located in Sections 27, 28, 29, 32, 33, 34, and 35, 
Township 143 North, Range 88 West, Sections 1, 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 
34, 35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, Range 
88 West, Mercer and Oliver Counties, ND, 
subject to the application of Summit Carbon 
Storage #2, LLC for the geologic storage of 
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carbon dioxide in the Broom Creek Formation, 
and enact such special field rules as may be 
necessary. 
 
In re application of Summit Carbon Storage #3, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in Section 
36, Township 143 North, Range 87 West, Sections 
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, Sections 19, 
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, Sections 1, 
2, 11, 12, 13 14, and 24, Township 142 North, 
Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 26, 
27, 28, 29, 30, 32, 33, 34, and 35, Township 142 
North, Range 86 West, and Sections 6, 7, 17, 18, 
19, and 20, Township 142 North, Range 85 West, 
Oliver County, ND. 
 
In re application of Summit Carbon Storage #3, 
LLC to consider the amalgamation of the storage 
reservoir space, in which the Commission may 
require that the pore space owned by 
nonconsenting owners be included in the geologic 
storage, as required to operate the Summit 
Carbon Storage #3, LLC storage facility located 
in Section 36, Township 143 North, Range 87 
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142 
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 142 
North, Range 85 West, Oliver County, ND, in the 
Broom Creek Formation. 
 
In re application of Summit Carbon Storage #3, 
LLC for an order of the Commission determining 
the amount of financial responsibility for the 
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geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 North, 
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and 
24, Township 142 North, Range 87 West, Sections 
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, and 35, Township 142 North, Range 86 
West, and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for lands 
located in Section 36, Township 143 North, Range 
87 West, Sections 19, 20, 21, 28, 29, 30, 31 , 32, 33, 
34, 35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, Sections 1, 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 
34, and 35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, Township 142 
North, Range 85 West, Oliver county, ND, subject 
to the application of Summit Carbon Storage #3, 
LLC for the geologic storage of carbon dioxide in 
the Broom Creek Formation, and enact such 
special field rules as may be necessary. 
 

ORDER ON PETITIONS TO INTERVENE  
AND MOTION FOR EXPEDITED DISCOVERY 

 
[¶ 1] Before the North Dakota Industrial Commission (“Commission”) are petitions to 

intervene filed by the Swenson Living Trust ( “Trust”), Paul and Christy Metz (“Metz”), Michael 

and Bonnie Haupt (“Haupt”), John Jochim (“Jochim”), Gary A. and Cassie Smith (“Smith”), 

Michael Bauman (“Bauman”), JoLene M. Rust (“Rust”), Glenn and Lisa Gerving (“Gerving”), 

Kirk and Linda Maize and Allen Maize (“Maize”), Kevin and Kimber Kraft (“Kraft”), and 

Charmayne Liebelt (“Liebelt”) (collectively, “Petitioners”). Also before the Commission are a 
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motion to continue the hearing and a motion to expedite discovery filed by the Trust. Applicants 

Summit Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC, and Summit Carbon Storage 

#3, LLC (collectively, “Summit”) have filed a consolidated response to the petitions to intervene 

filed by the Petitioners and a response to the motion to expedite discovery filed by the Trust.   

[¶ 2] Having considered the briefing and materials filed by the Petitioners and Summit, 

and the record in the above-captioned cases, the Commission rules as follows: 

a. The Trust’s Petitions to Intervene are DENIED. The denial of the Trust’s 

Petitions to Intervene does not prejudice the Trustee of the Trust from filing 

Petitions to Intervene hereafter, which the Commission will consider; 

b. The remaining Petitioner’s Petitions to Intervene are GRANTED for the 

limited purpose of “responding to SCS’ Applications and participating in 

any oral argument or hearings on the application and the right to be heard 

before the final determination as it relates to Landowners and the legality of 

the relief requested and which may be provided in these proceedings.” The 

Commission will not continue or extend the currently scheduled hearing 

dates or any other deadlines in the above-captioned action, nor will the 

Commission allow intervention to “impair the orderly and prompt conduct 

of the proceeding[s]”;  

c. Because the Trust’s Petitions to Intervene have been denied, the Trust’s 

motion to expedite discovery and motion to continue the hearing are 

DENIED as moot. The Commission further notes that had the Trust’s 

Petitions to Intervene been granted, the motion to expedite discovery and 
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motion to continue the hearing would still have been denied for the reasons 

set forth in Summit’s responses thereto. 

 

Dated this _______ day of _______________________, 2024. 

 
   
   
   
 By:  
  David P. Garner 

Hearing Officer 
 



BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA

CASE NOS. 30869-30880
In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15,
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30,
31, 32, 33, 34, and 35, Township 141 North, Range
87 West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND

In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #1, LLC storage facility located
in Sections 31, 32, 33, and 34, Township 142
North, Range 87 West, Sections 1, 11, 12, 13, 14,
15, 22, 23, 24, 25, 26, 35, and 36, Township 141
North, Range 88 West, Sections 2, 3,4, 5, 6, 7, 8,
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.

In re application of Summit Carbon Storage# 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,
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11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20,
21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and
35, Township 141 North, Range 87 West, Sections
1, 2, 3, and 12, Township 140 North, Range 88
West and Sections 4, 5, 6, and 7, Township 140
North, Range 87 West, Mercer, Morton, and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35,
and 36, Township 141 North, Range 88 West,
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.

In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1,2,3, 4, 5, 6, 7,8, 9, 10,
11, 12,13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND

In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
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nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #2, LLC storage facility located
in Sections 27, 28, 29, 32, 33, 34, and 35, Township
143 North, Range 88 West, Sections 1,2,3, 4, 5, 6,
7,8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21,
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and
36, Township 142 North, Range 88 West, Sections
5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township
142 North, Range 88 West, Sections 5, 6, 7, 8, 17,
18, 19, 20, 29, 30, 31, Township 142 North, Range
87 West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.

In re application of Summit Carbon Storage #2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2,3,4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1,
2,3,4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, 35, and 36, Township 142 North, Range 88
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and
31, Township 142 North, Range 87 West, and
Sections 1, 2, and 3, Township 141 North, Range
88 West, Mercer and Oliver Counties, ND,
subject to the application of Summit Carbon
Storage #2, LLC for the geologic storage of
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carbon dioxide in the Broom Creek Formation,
and enact such special field rules as may be
necessary.

In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,
2, 11, 12, 13 14, and 24, Township 142 North,
Range 87 West, Sections 1, 2, 3,4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12,
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18,
19, and 20, Township 142 North, Range 85 West,
Oliver County, ND.

In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #3, LLC storage facility located
in Section 36, Township 143 North, Range 87
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34,
35, and 36, Township 143 North, Range 86 West,
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7,
8,9,10,11,12,13,14,15,l6,17,18,19,20,21,22,
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35,
Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.

In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the
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geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31,32,33, 34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1, 2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31 ,32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2,3, 4, 5, 6, 7,8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.

CERTIFICATE OF SERVICE

[i-1 1] I, the undersigned, hereby certify that a true and correct copy of the following

documents:

1.

2.

3.

4.
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Response to Motion to Expedite Discovery;

Consolidated Response to Petitions to Intervene;

Second Declaration of Jeff Skaare; and

Proposed Order on Petitions to Intervene and Motion for Expedited Discovery
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were, on May 28, 2024, filed electronically with the North Dakota Industrial Commission and

served upon the following therewith:

Lynn Helms
lhelms@nd.gov

Dated this 28th day of May, 2024.

#82615669vl

Derrick Braaten
derrick@braatenlawfirm.com

By: ------
Lawrence Bende 03908)
lbender@fredlaw.com
FREDRIKSON & BYRON, P.A.
304 East Front Avenue, Suite 400
Bismarck, ND 58504
(701) 221-8700
Attorneysfor Summit Carbon Storage #1, LLC
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From: Desirae Zaste
To: -Info-Oil & Gas Division; Forsberg, Sara L.; Helms, Lynn D.; Bender, Lawrence
Cc: Derrick Braaten
Subject: Summit Carbon Solutions #1, #2, #3; Case Nos. 30869-30880
Date: Tuesday, May 28, 2024 2:55:49 PM
Attachments: 240528 Declaration of Service.pdf

Proposed Order.pdf

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Good afternoon,
 
Attached for filing and service are the following documents:
 

Order for Continuance of Hearing (Proposed); and
Declaration of Service.

 
 
Desirae Zaste│ Certified Paralegal

 

Braaten Law Firm
109 N. 4th Street, Suite 100

Bismarck, ND  58501
Phone:  701-221-2911

Fax:  701-221-5842
www.braatenlawfirm.com

 

 
PRIVILEGED COMMUNICATION
This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic
Communications Privacy Act, 18 U.S.C. Sections 2510-2521.  This e-mail is confidential and may contain information
that is privileged, attorney work product or exempt from disclosure under applicable law.  Recipients should not file
copies of this e-mail with publicly accessible records.  If you have received this message in error, please immediately
notify the sender by return e-mail and delete this e-mail message from your computer. Thank you for your
cooperation.
 

mailto:desirae@braatenlawfirm.com
mailto:oilandgasinfo@nd.gov
mailto:slforsberg@nd.gov
mailto:lhelms@nd.gov
mailto:LBender@fredlaw.com
mailto:derrick@braatenlawfirm.com
https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.braatenlawfirm.com%2F&data=05%7C02%7Cslforsberg%40nd.gov%7Ca4ccb826fbc24373c6fd08dc7f501531%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638525229486838822%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=vO8abFmlVeZu%2BE2VqHmUIpx7ySnYg4TYpQoSktgLfmQ%3D&reserved=0
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NORTH DAKOTA 


OIL AND GAS DIVISION 


 


In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 


Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 


 
DECLARATION OF SERVICE 


 


 
[¶1] I hereby certify that true and correct copies of the following documents: 







7 


• Order for Continuance of Hearing (Proposed); and 


• Declaration of Service. 


were, on the 28th day of May, 2024 sent via electronic mail to the following: 


 
North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 


I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 


and correct. 


Signed on this 28th day of May 2024 at Bismarck, North Dakota. 


       __________________________________ 
       Desirae Zaste 
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NORTH DAKOTA 
 


OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 


Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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7 


(1) On April 16, 2024, The Swenson Living Trust, by and through its trustees, received notice 


with the hearing scheduled for June 11-12, 2024. 


(2) On April 25, 2024, Swenson Trust through its trustees filed a motion to continue hearing. 


(3) On April 30, 2024, Lawrence Bender responded on behalf of Applicants Summit Carbon 


Storage #1, LLC, Summit Carbon Storage #2, LLC, and Summit Carbon Storage #3, LLC 


(collectively, “Summit”).  


(4) Therefore, it is ORDERED that the Motion to Continue is hereby GRANTED. The hearing 


on June 11-12, 2024 will be rescheduled for a later date following a prehearing conference with 


the parties. 


(5) A prehearing and discovery conference will be scheduled sometime within the next 15 days 


to allow the parties to discuss the status of the electronic and written discovery exchange and the 


timing of the deposition, and to discuss any other matters related to the hearing. Further prehearing 


conferences may also be scheduled.  


 


 


Date:  By: Hearing Officer David Garner 
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NORTH DAKOTA 
 

OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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(1) On April 16, 2024, The Swenson Living Trust, by and through its trustees, received notice 

with the hearing scheduled for June 11-12, 2024. 

(2) On April 25, 2024, Swenson Trust through its trustees filed a motion to continue hearing. 

(3) On April 30, 2024, Lawrence Bender responded on behalf of Applicants Summit Carbon 

Storage #1, LLC, Summit Carbon Storage #2, LLC, and Summit Carbon Storage #3, LLC 

(collectively, “Summit”).  

(4) Therefore, it is ORDERED that the Motion to Continue is hereby GRANTED. The hearing 

on June 11-12, 2024 will be rescheduled for a later date following a prehearing conference with 

the parties. 

(5) A prehearing and discovery conference will be scheduled sometime within the next 15 days 

to allow the parties to discuss the status of the electronic and written discovery exchange and the 

timing of the deposition, and to discuss any other matters related to the hearing. Further prehearing 

conferences may also be scheduled.  

 

 

Date:  By: Hearing Officer David Garner 
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NORTH DAKOTA 

OIL AND GAS DIVISION 

 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 

 

 



2 

 

In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 

 
DECLARATION OF SERVICE 

 

 
[¶1] I hereby certify that true and correct copies of the following documents: 
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• Order for Continuance of Hearing (Proposed); and 

• Declaration of Service. 

were, on the 28th day of May, 2024 sent via electronic mail to the following: 

 
North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 

and correct. 

Signed on this 28th day of May 2024 at Bismarck, North Dakota. 

       __________________________________ 
       Desirae Zaste 
        



From: Desirae Zaste
To: -Info-Oil & Gas Division; Forsberg, Sara L.
Cc: Derrick Braaten; Helms, Lynn D.; Bender, Lawrence
Subject: Summit Carbon Solutions #1, #2, #3; Case Nos. 30869-30880
Date: Friday, May 24, 2024 12:49:39 PM
Attachments: 240524 Declaration of Service.pdf

Proposed Order.pdf

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Good afternoon,
 
Attached for filing and service are the following documents:

 
Order (Proposed); and
Declaration of Service.

 
Desirae Zaste│ Certified Paralegal

 

Braaten Law Firm
109 N. 4th Street, Suite 100

Bismarck, ND  58501
Phone:  701-221-2911

Fax:  701-221-5842
www.braatenlawfirm.com

 

 
PRIVILEGED COMMUNICATION
This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic
Communications Privacy Act, 18 U.S.C. Sections 2510-2521.  This e-mail is confidential and may contain information
that is privileged, attorney work product or exempt from disclosure under applicable law.  Recipients should not file
copies of this e-mail with publicly accessible records.  If you have received this message in error, please immediately
notify the sender by return e-mail and delete this e-mail message from your computer. Thank you for your
cooperation.
 

mailto:desirae@braatenlawfirm.com
mailto:oilandgasinfo@nd.gov
mailto:slforsberg@nd.gov
mailto:derrick@braatenlawfirm.com
mailto:lhelms@nd.gov
mailto:LBender@fredlaw.com
https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.braatenlawfirm.com%2F&data=05%7C02%7Cslforsberg%40nd.gov%7Cb0d3b3e5f1774c817e0008dc7c19c21d%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638521697781790725%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=HcB9UFBIjJOFv3klMtK9fX61lM9RmsG03gYuq4I36cE%3D&reserved=0
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NORTH DAKOTA 


OIL AND GAS DIVISION 


 


In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 


Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 


 
DECLARATION OF SERVICE 


 


 
[¶1] I hereby certify that true and correct copies of the following documents: 
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• Order (Proposed); and 


• Declaration of Service. 


were, on the 24th day of May, 2024 sent via electronic mail to the following: 


 
North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 


I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 


and correct. 


Signed on this 24th day of May 2024 at Bismarck, North Dakota. 


       __________________________________ 
       Desirae Zaste 
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NORTH DAKOTA 
 


OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 


Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 


 
 


ORDER 
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(1) On April 18, 2024, The Swenson Living Trust, by and through its trustees, filed a petition 


to intervene in this matter. 


(2) On May 15, 2024, additional petitions to intervene were filed for the following landowners: 


a. Michael and Bonnie Haupt, 
b. John Jochim, and 
c. Paul and Christy Metz. 


 
(3) On May 16, 2024 additional petitions to intervene were filed for the following landowners: 


a. Kirk and Linda Maize and Allen Maize, 
b. Glenn and Lisa Gerving, 
c. JoLene Rust, 
d. Michael Bauman, and 
e. Gary and Cassie Smith. 


 
(4) On May 22, 2024 additional petitions to intervene were filed for the following landowner: 


a. Kevin and Kimberly Kraft. 
 
(5) On May 24, 2024 additional petitions to intervene were filed for the following landowner: 


a. Charmayne Liebolt1. 


(6) On April 25, 2024, Swenson Trust through its trustees filed a motion to continue hearing. 


(7) On April 30, 2024, Lawrence Bender responded on behalf of Applicants Summit Carbon 


Storage #1, LLC, Summit Carbon Storage #2, LLC, and Summit Carbon Storage #3, LLC 


(collectively, “Summit”). In that response Mr. Bender acknowledged that “Summit does not 


dispute these assertions as to NDIC Case Nos. 30873 through 30876, and as such Summit does not 


dispute the Trust has demonstrated that its legal rights, duties, privileges, immunities, or other 


legal interests may be substantially affected by proceedings in those cases.” Response to Motion 


to Continue Hearing and Request for Scheduling Conference, ¶16.  


 
1 All landowners represented by Braaten Law Firm will hereafter be referred to collectively as 
“Landowners.” 
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(8) Although Applicants contend that certain of the purported intervenors do not own interests 


in all three storage facilities and therefore should only be entitled to intervene as of right in the one 


of three facilities in which it owns interests, given that the Commission has combined all of these 


cases for hearing and they will be heard together, and further given that at least some of the filings 


from Applicants indicate that pressure differentials will impact all of the purported intervenors 


property, it is appropriate to grant intervention for the combined proceedings for these purported 


intervenors. 


(9) Therefore, it is ORDERED that the Petitions to Intervene for the following Landowners 


are hereby GRANTED: 


a. The Swenson Living Trust by and through its trustees Kurt and FayE Swenson, 
a. Michael and Bonnie Haupt, 
b. John Jochim, 
c. Paul and Christy Metz, 
d. Kirk and Linda Maize and Allen Maize, 
e. Glenn and Lisa Gerving, 
f. JoLene Rust, 
g. Michael Bauman, 
h. Gary and Cassie Smith, 
i. Kevin and Kimberly Kraft, and 
j. Charmayne Liebelt. 


 
(10) Swenson Trust also issued discovery in this matter and a notice of deposition as follows: 


a. Landowners Interrogatories and Requests for Production of Documents to 
Applicants (Set 1); served on May 2, 2024, 


b. Landowners Interrogatories and Requests for Production of Documents to 
Applicants (Set 2); served on May 6, 2024, 


c. Landowners Notice of 30(b)(6) Deposition of Summit Carbon Solutions; served 
on May 9, 2024, and 


d. Landowners Interrogatories and Requests for Production of Documents to 
Applicants (Set 3); served on May 10, 2024. 


 
(11) In order to facilitate the full review of the applications, Landowners seek to obtain the 


computer data and models used by Applicants to create the application materials and assess the 


requirements for the applications.  These requests are appropriate given the guidance for such 
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permitting proceedings indicates that the “permit application submittal include all necessary 


information for the UIC Program Director to evaluate the AoR delineation results and replicate the 


computational modeling exercise if he or she elects to do so, as well as all model input and output 


data and files. This may include providing inputs for the UIC Program Director to use in their 


verification modeling effort.”2 


(12) This same guidance “recommends that the permit application submittal include the 


following in support of the AoR delineation:” 


• The conceptual site model and all supporting data on which the 
model is based, including the description of geologic 
stratigraphy and any relevant geologic features. See Box 3-1 of 
this guidance document for more information;  


• Attributes of the code used to create the computational model, 
including the code name, name of developing organization, a 
full accounting of or reference to the model governing equations, 
scientific basis, and any simplifying assumptions;  


• A description of the model domain, i.e., the model’s lateral and 
vertical extents, geologic layer thickness, and grid cell sizes, as 
presented on maps and cross-sections….3 


(13) Landowners are entitled to obtain the models and model data requested in their discovery 


on an expedited basis. This data should be readily available to Applicants in a form that can be 


quickly exported and transferred electronically to Landowners.  


(14) Applicants Summit Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC, and 


Summit Carbon Storage #3, LLC are hereby ORDERED to respond to the discovery requests 


issued by Landowners by May 29, 2024. Applicants are also HEREBY ORDERED to prepare 


witnesses for and attend the deposition of the Applicants pursuant to the Notice of 30(b)(6) 


 
2 UIC Program Class VI Well Area of Review Evaluation and Corrective Action Guidance, p.48, 
available at https://www.epa.gov/sites/default/files/2015-07/documents/epa816r13005.pdf. 
(emphasis added). 
3 Id. 



https://www.epa.gov/sites/default/files/2015-07/documents/epa816r13005.pdf
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Deposition issued on May 9, 2024, and pursuant to the requirements and restrictions of 


N.D.R.Civ.P. 30(b)(6) specifically and the ND Rules of Civil Procedure generally. The 


Commission is not taking a position on admissibility or discoverability with respect to any 


particular items in the discovery requests or deposition notice, but cautions Applicants that the 


data listed above in Class VI guidance should be provided promptly to allow Landowners to run 


and analyze all computer models used by Applicants to generate and create the application 


materials. 


(15) A prehearing and discovery conference will be scheduled sometime on May 30 or 31 to 


allow the parties to discuss the status of the electronic and written discovery exchange and the 


timing of the deposition, and to discuss any other matters related to the hearing. Further prehearing 


conferences may also be scheduled. 


 


 


Date:  By: Hearing Officer David Garner 
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NORTH DAKOTA 
 

OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
 

 

  



5 

In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 

 
 

ORDER 
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(1) On April 18, 2024, The Swenson Living Trust, by and through its trustees, filed a petition 

to intervene in this matter. 

(2) On May 15, 2024, additional petitions to intervene were filed for the following landowners: 

a. Michael and Bonnie Haupt, 
b. John Jochim, and 
c. Paul and Christy Metz. 

 
(3) On May 16, 2024 additional petitions to intervene were filed for the following landowners: 

a. Kirk and Linda Maize and Allen Maize, 
b. Glenn and Lisa Gerving, 
c. JoLene Rust, 
d. Michael Bauman, and 
e. Gary and Cassie Smith. 

 
(4) On May 22, 2024 additional petitions to intervene were filed for the following landowner: 

a. Kevin and Kimberly Kraft. 
 
(5) On May 24, 2024 additional petitions to intervene were filed for the following landowner: 

a. Charmayne Liebolt1. 

(6) On April 25, 2024, Swenson Trust through its trustees filed a motion to continue hearing. 

(7) On April 30, 2024, Lawrence Bender responded on behalf of Applicants Summit Carbon 

Storage #1, LLC, Summit Carbon Storage #2, LLC, and Summit Carbon Storage #3, LLC 

(collectively, “Summit”). In that response Mr. Bender acknowledged that “Summit does not 

dispute these assertions as to NDIC Case Nos. 30873 through 30876, and as such Summit does not 

dispute the Trust has demonstrated that its legal rights, duties, privileges, immunities, or other 

legal interests may be substantially affected by proceedings in those cases.” Response to Motion 

to Continue Hearing and Request for Scheduling Conference, ¶16.  

 
1 All landowners represented by Braaten Law Firm will hereafter be referred to collectively as 
“Landowners.” 
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(8) Although Applicants contend that certain of the purported intervenors do not own interests 

in all three storage facilities and therefore should only be entitled to intervene as of right in the one 

of three facilities in which it owns interests, given that the Commission has combined all of these 

cases for hearing and they will be heard together, and further given that at least some of the filings 

from Applicants indicate that pressure differentials will impact all of the purported intervenors 

property, it is appropriate to grant intervention for the combined proceedings for these purported 

intervenors. 

(9) Therefore, it is ORDERED that the Petitions to Intervene for the following Landowners 

are hereby GRANTED: 

a. The Swenson Living Trust by and through its trustees Kurt and FayE Swenson, 
a. Michael and Bonnie Haupt, 
b. John Jochim, 
c. Paul and Christy Metz, 
d. Kirk and Linda Maize and Allen Maize, 
e. Glenn and Lisa Gerving, 
f. JoLene Rust, 
g. Michael Bauman, 
h. Gary and Cassie Smith, 
i. Kevin and Kimberly Kraft, and 
j. Charmayne Liebelt. 

 
(10) Swenson Trust also issued discovery in this matter and a notice of deposition as follows: 

a. Landowners Interrogatories and Requests for Production of Documents to 
Applicants (Set 1); served on May 2, 2024, 

b. Landowners Interrogatories and Requests for Production of Documents to 
Applicants (Set 2); served on May 6, 2024, 

c. Landowners Notice of 30(b)(6) Deposition of Summit Carbon Solutions; served 
on May 9, 2024, and 

d. Landowners Interrogatories and Requests for Production of Documents to 
Applicants (Set 3); served on May 10, 2024. 

 
(11) In order to facilitate the full review of the applications, Landowners seek to obtain the 

computer data and models used by Applicants to create the application materials and assess the 

requirements for the applications.  These requests are appropriate given the guidance for such 
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permitting proceedings indicates that the “permit application submittal include all necessary 

information for the UIC Program Director to evaluate the AoR delineation results and replicate the 

computational modeling exercise if he or she elects to do so, as well as all model input and output 

data and files. This may include providing inputs for the UIC Program Director to use in their 

verification modeling effort.”2 

(12) This same guidance “recommends that the permit application submittal include the 

following in support of the AoR delineation:” 

• The conceptual site model and all supporting data on which the 
model is based, including the description of geologic 
stratigraphy and any relevant geologic features. See Box 3-1 of 
this guidance document for more information;  

• Attributes of the code used to create the computational model, 
including the code name, name of developing organization, a 
full accounting of or reference to the model governing equations, 
scientific basis, and any simplifying assumptions;  

• A description of the model domain, i.e., the model’s lateral and 
vertical extents, geologic layer thickness, and grid cell sizes, as 
presented on maps and cross-sections….3 

(13) Landowners are entitled to obtain the models and model data requested in their discovery 

on an expedited basis. This data should be readily available to Applicants in a form that can be 

quickly exported and transferred electronically to Landowners.  

(14) Applicants Summit Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC, and 

Summit Carbon Storage #3, LLC are hereby ORDERED to respond to the discovery requests 

issued by Landowners by May 29, 2024. Applicants are also HEREBY ORDERED to prepare 

witnesses for and attend the deposition of the Applicants pursuant to the Notice of 30(b)(6) 

 
2 UIC Program Class VI Well Area of Review Evaluation and Corrective Action Guidance, p.48, 
available at https://www.epa.gov/sites/default/files/2015-07/documents/epa816r13005.pdf. 
(emphasis added). 
3 Id. 

https://www.epa.gov/sites/default/files/2015-07/documents/epa816r13005.pdf
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Deposition issued on May 9, 2024, and pursuant to the requirements and restrictions of 

N.D.R.Civ.P. 30(b)(6) specifically and the ND Rules of Civil Procedure generally. The 

Commission is not taking a position on admissibility or discoverability with respect to any 

particular items in the discovery requests or deposition notice, but cautions Applicants that the 

data listed above in Class VI guidance should be provided promptly to allow Landowners to run 

and analyze all computer models used by Applicants to generate and create the application 

materials. 

(15) A prehearing and discovery conference will be scheduled sometime on May 30 or 31 to 

allow the parties to discuss the status of the electronic and written discovery exchange and the 

timing of the deposition, and to discuss any other matters related to the hearing. Further prehearing 

conferences may also be scheduled. 

 

 

Date:  By: Hearing Officer David Garner 
 

 

 

 



1 

 
 

NORTH DAKOTA 

OIL AND GAS DIVISION 

 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 

 

  



6 

In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 

 
DECLARATION OF SERVICE 

 

 
[¶1] I hereby certify that true and correct copies of the following documents: 
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• Order (Proposed); and 

• Declaration of Service. 

were, on the 24th day of May, 2024 sent via electronic mail to the following: 

 
North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 

and correct. 

Signed on this 24th day of May 2024 at Bismarck, North Dakota. 

       __________________________________ 
       Desirae Zaste 
        



From: Desirae Zaste
To: -Info-Oil & Gas Division; Forsberg, Sara L.
Cc: Derrick Braaten; Helms, Lynn D.; Bender, Lawrence
Subject: Summit Carbon Solutions #2 LLC; NDIC Case Nos. 30873-30876
Date: Friday, May 24, 2024 12:31:41 PM
Attachments: Petition to Intervene-30873-30876.pdf

240524 Declaration of Service-30873-30876.pdf

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Good afternoon,
 
Attached for filing and service are the following documents:

 
Petition to Intervene; and
Declaration of Service.

 
 
Desirae Zaste│ Certified Paralegal

 

Braaten Law Firm
109 N. 4th Street, Suite 100

Bismarck, ND  58501
Phone:  701-221-2911

Fax:  701-221-5842
www.braatenlawfirm.com

 

 
PRIVILEGED COMMUNICATION
This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic
Communications Privacy Act, 18 U.S.C. Sections 2510-2521.  This e-mail is confidential and may contain information
that is privileged, attorney work product or exempt from disclosure under applicable law.  Recipients should not file
copies of this e-mail with publicly accessible records.  If you have received this message in error, please immediately
notify the sender by return e-mail and delete this e-mail message from your computer. Thank you for your
cooperation.
 

mailto:desirae@braatenlawfirm.com
mailto:oilandgasinfo@nd.gov
mailto:slforsberg@nd.gov
mailto:derrick@braatenlawfirm.com
mailto:lhelms@nd.gov
mailto:LBender@fredlaw.com
https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.braatenlawfirm.com%2F&data=05%7C02%7Cslforsberg%40nd.gov%7Cb60e9c0797e84f09712d08dc7c17509b%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638521687010211316%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=e9wzw2kX8rkJdjmiphv1%2BP4Pao1mSXH8KRH%2F43sHr2E%3D&reserved=0
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NORTH DAKOTA 


 
OIL AND GAS DIVISION 


 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
 
 


Case No(s). 30873 
30874 
30875 
30876 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 
PETITION TO INTERVENE 
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 Pursuant to N.D.C.C. § 28-32-28, Charmayne Liebelt (“Landowner”) hereby petitions to 


intervene in the above-captioned proceedings. In support of this petition, Landowner states and 


alleges as follows: 


[¶1] On February 6, 2024, Summit Carbon Storage #2, LLC (“SCS”) filed an Application for a 


Permit (“Application”) asking the North Dakota Industrial Commission (“NDIC”) to grant 


its application. See Case Nos. 30873, 30874, 30875, and 30876. 


[¶2] Landowner has property located within the area encompassed by SCS’ Applications and it 


owns real property that will be impacted by SCS’s proposed sequestration as referenced in 


Case Nos. Case Nos. 30873, 30874, 30875, and 30876. Specifically, Landowner owns 


property that is within one of the proposed storage facilities and impacted by all of them.  


[¶3] Landowner owns interests in property legally described as follows: 


a. S1/2SW1/4 of Section 32, Township 143 North, Range 86 West of the Fifth 


Principal Meridian, in Oliver County, ND. 


[¶4] The legal rights, privileges, and other legal interests of Landowner will be substantially 


affected by the NDIC’s findings and conclusions in this proceeding as they relate to the 


Applications and other findings that will alter and take away property and other legal rights 


of Landowner.  Landowner files this petition for the purpose of responding in opposition 


to the Applications. 


[¶5] For these reasons Landowner petitions for leave to intervene in this proceeding for the 


purpose of responding to SCS’ Applications and participating in any oral argument or 


hearings on the application and the right to be heard before the final determination as it 


relates to Landowner and the legality of the relief requested and which may be provided in 


these proceedings. 
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Dated this 24th day of May, 2024. 


BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone: 701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Landowner 
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NORTH DAKOTA 


 
OIL AND GAS DIVISION 


 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
 
 


Case No(s). 30873 
30874 
30875 
30876 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 
DECLARATION OF SERVICE 


 


 
[¶1] I hereby certify that true and correct copies of the following documents: 


• Petition to Intervene; and 
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• Declaration of Service. 


were, on the 24th day of May, 2024 sent via electronic mail to the following: 


 
North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 


I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 


and correct. 


Signed on this 24th day of May, 2024 at Bismarck, North Dakota. 


 


       __________________________________ 
       Desirae Zaste 
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NORTH DAKOTA 

 
OIL AND GAS DIVISION 

 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
 
 

Case No(s). 30873 
30874 
30875 
30876 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 
PETITION TO INTERVENE 
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 Pursuant to N.D.C.C. § 28-32-28, Charmayne Liebelt (“Landowner”) hereby petitions to 

intervene in the above-captioned proceedings. In support of this petition, Landowner states and 

alleges as follows: 

[¶1] On February 6, 2024, Summit Carbon Storage #2, LLC (“SCS”) filed an Application for a 

Permit (“Application”) asking the North Dakota Industrial Commission (“NDIC”) to grant 

its application. See Case Nos. 30873, 30874, 30875, and 30876. 

[¶2] Landowner has property located within the area encompassed by SCS’ Applications and it 

owns real property that will be impacted by SCS’s proposed sequestration as referenced in 

Case Nos. Case Nos. 30873, 30874, 30875, and 30876. Specifically, Landowner owns 

property that is within one of the proposed storage facilities and impacted by all of them.  

[¶3] Landowner owns interests in property legally described as follows: 

a. S1/2SW1/4 of Section 32, Township 143 North, Range 86 West of the Fifth 

Principal Meridian, in Oliver County, ND. 

[¶4] The legal rights, privileges, and other legal interests of Landowner will be substantially 

affected by the NDIC’s findings and conclusions in this proceeding as they relate to the 

Applications and other findings that will alter and take away property and other legal rights 

of Landowner.  Landowner files this petition for the purpose of responding in opposition 

to the Applications. 

[¶5] For these reasons Landowner petitions for leave to intervene in this proceeding for the 

purpose of responding to SCS’ Applications and participating in any oral argument or 

hearings on the application and the right to be heard before the final determination as it 

relates to Landowner and the legality of the relief requested and which may be provided in 

these proceedings. 
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Dated this 24th day of May, 2024. 

BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone: 701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Landowner 
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NORTH DAKOTA 

 
OIL AND GAS DIVISION 

 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
 
 

Case No(s). 30873 
30874 
30875 
30876 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 
DECLARATION OF SERVICE 

 

 
[¶1] I hereby certify that true and correct copies of the following documents: 

• Petition to Intervene; and 
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• Declaration of Service. 

were, on the 24th day of May, 2024 sent via electronic mail to the following: 

 
North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 

and correct. 

Signed on this 24th day of May, 2024 at Bismarck, North Dakota. 

 

       __________________________________ 
       Desirae Zaste 
        



From: Desirae Zaste
To: -Info-Oil & Gas Division; Forsberg, Sara L.
Cc: Derrick Braaten; Helms, Lynn D.; Bender, Lawrence
Subject: Summit Carbon Solutions #2 LLC; NDIC Case Nos. 30873-30876
Date: Wednesday, May 22, 2024 9:30:53 AM
Attachments: Petition to Intervene-30873-30876.pdf

240522 Declaration of Service-30873-30876.pdf

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Good morning,
 
Attached for filing and service are the following documents:

 
Petition to Intervene; and
Declaration of Service.

 
 
Desirae Zaste│ Certified Paralegal

 

Braaten Law Firm
109 N. 4th Street, Suite 100

Bismarck, ND  58501
Phone:  701-221-2911

Fax:  701-221-5842
www.braatenlawfirm.com

 

 
PRIVILEGED COMMUNICATION
This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic
Communications Privacy Act, 18 U.S.C. Sections 2510-2521.  This e-mail is confidential and may contain information
that is privileged, attorney work product or exempt from disclosure under applicable law.  Recipients should not file
copies of this e-mail with publicly accessible records.  If you have received this message in error, please immediately
notify the sender by return e-mail and delete this e-mail message from your computer. Thank you for your
cooperation.
 

mailto:desirae@braatenlawfirm.com
mailto:oilandgasinfo@nd.gov
mailto:slforsberg@nd.gov
mailto:derrick@braatenlawfirm.com
mailto:lhelms@nd.gov
mailto:LBender@fredlaw.com
https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.braatenlawfirm.com%2F&data=05%7C02%7Cslforsberg%40nd.gov%7Cfe0a4346c3b8456df22f08dc7a6ba9b4%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638519850524266450%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=jGPVD3QJ2Ae%2FtUnlU4AiDFiQi%2FfONRJ3NN0YQooMJk8%3D&reserved=0
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NORTH DAKOTA 
 


OIL AND GAS DIVISION 
 


In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
 
 
 


Case Nos. 30873 
30874 
30875 
30876 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 
PETITION TO INTERVENE 
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 Pursuant to N.D.C.C. § 28-32-28, Kevin and Kimberly Kraft (“Landowners”) hereby 


petition to intervene in the above-captioned proceedings. In support of this petition, Landowners 


state and allege as follows: 


[¶1] On February 6, 2024, Summit Carbon Storage #2, LLC (“SCS”) filed an Application for a 


Permit (“Application”) asking the North Dakota Industrial Commission (“NDIC”) to grant 


its application. See Case Nos. 30873, 30874, 30875, and 30876. 


[¶2] Landowners have property located within the area encompassed by SCS’ Applications and 


it owns real property that will be impacted by SCS’s proposed sequestration as referenced 


in Case Nos. 30873, 30874, 30875, and 30876. Specifically, Landowners own property 


directly between the storage facilities in the area of review where pore space will be 


impacted and used by the proposed storage facilities despite those lands not being listed as 


part of the storage facilities.  


[¶3] Landowners own interests in property legally described as follows: 


a. Township 142 North, Range 87 West 


Section 27: A tract of land located in the S1/2 


Oliver County, ND 


more particularly described as follows: 


Commencing at the Southeast corner of said Section 27; thence N 89°59'36" W a 


distance of 2070.02 feet to the point of beginning; thence continuing N 89° 59'36"  


W a distance of 824.50 feet; thence N 0°40'27" E a distance of 2642.32 feet to the  


mid-section line; thence along the mid-section line S 89°54'53" E a distance of  


824.50 feet; thence S 0°40'27" W a distance of 2641.19 feet to the point of  


beginning. Said tract contains 50.00 acres more or less. 
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b. Township 142 North, Range 87 West 


Section 27: SE1/4 LESS AND EXCEPT a tract of land previously conveyed 


Oliver County, ND 


[¶4] The legal rights, privileges, and other legal interests of Landowners will be substantially 


affected by the NDIC’s findings and conclusions in this proceeding as they relate to the 


Applications and other findings that will alter and take away property and other legal rights 


of Landowners.  Landowners file this petition for the purpose of responding in opposition 


to the Applications. 


[¶5] For these reasons Landowners petition for leave to intervene in this proceeding for the 


purpose of responding to SCS’ Applications and participating in any oral argument or 


hearings on the application and the right to be heard before the final determination as it 


relates to Landowners and the legality of the relief requested and which may be provided 


in these proceedings. 


 


Dated this 22nd day of May, 2024. 


BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone: 701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Landowners 
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NORTH DAKOTA 
 


OIL AND GAS DIVISION 
 


In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
 
 
 


Case No(s). 30873 
30874 
30875 
30876 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 
DECLARATION OF SERVICE 


 


 
[¶1] I hereby certify that true and correct copies of the following documents: 


• Petition to Intervene; and 
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• Declaration of Service. 


were, on the 22nd day of May, 2024 sent via electronic mail to the following: 


 
North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 


I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 


and correct. 


Signed on this 22nd day of May, 2024 at Bismarck, North Dakota. 


 


       __________________________________ 
       Desirae Zaste 
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NORTH DAKOTA 
 

OIL AND GAS DIVISION 
 

In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
 
 
 

Case Nos. 30873 
30874 
30875 
30876 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 
PETITION TO INTERVENE 
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 Pursuant to N.D.C.C. § 28-32-28, Kevin and Kimberly Kraft (“Landowners”) hereby 

petition to intervene in the above-captioned proceedings. In support of this petition, Landowners 

state and allege as follows: 

[¶1] On February 6, 2024, Summit Carbon Storage #2, LLC (“SCS”) filed an Application for a 

Permit (“Application”) asking the North Dakota Industrial Commission (“NDIC”) to grant 

its application. See Case Nos. 30873, 30874, 30875, and 30876. 

[¶2] Landowners have property located within the area encompassed by SCS’ Applications and 

it owns real property that will be impacted by SCS’s proposed sequestration as referenced 

in Case Nos. 30873, 30874, 30875, and 30876. Specifically, Landowners own property 

directly between the storage facilities in the area of review where pore space will be 

impacted and used by the proposed storage facilities despite those lands not being listed as 

part of the storage facilities.  

[¶3] Landowners own interests in property legally described as follows: 

a. Township 142 North, Range 87 West 

Section 27: A tract of land located in the S1/2 

Oliver County, ND 

more particularly described as follows: 

Commencing at the Southeast corner of said Section 27; thence N 89°59'36" W a 

distance of 2070.02 feet to the point of beginning; thence continuing N 89° 59'36"  

W a distance of 824.50 feet; thence N 0°40'27" E a distance of 2642.32 feet to the  

mid-section line; thence along the mid-section line S 89°54'53" E a distance of  

824.50 feet; thence S 0°40'27" W a distance of 2641.19 feet to the point of  

beginning. Said tract contains 50.00 acres more or less. 
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b. Township 142 North, Range 87 West 

Section 27: SE1/4 LESS AND EXCEPT a tract of land previously conveyed 

Oliver County, ND 

[¶4] The legal rights, privileges, and other legal interests of Landowners will be substantially 

affected by the NDIC’s findings and conclusions in this proceeding as they relate to the 

Applications and other findings that will alter and take away property and other legal rights 

of Landowners.  Landowners file this petition for the purpose of responding in opposition 

to the Applications. 

[¶5] For these reasons Landowners petition for leave to intervene in this proceeding for the 

purpose of responding to SCS’ Applications and participating in any oral argument or 

hearings on the application and the right to be heard before the final determination as it 

relates to Landowners and the legality of the relief requested and which may be provided 

in these proceedings. 

 

Dated this 22nd day of May, 2024. 

BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone: 701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Landowners 
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NORTH DAKOTA 
 

OIL AND GAS DIVISION 
 

In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
 
 
 

Case No(s). 30873 
30874 
30875 
30876 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 
DECLARATION OF SERVICE 

 

 
[¶1] I hereby certify that true and correct copies of the following documents: 

• Petition to Intervene; and 
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• Declaration of Service. 

were, on the 22nd day of May, 2024 sent via electronic mail to the following: 

 
North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 

and correct. 

Signed on this 22nd day of May, 2024 at Bismarck, North Dakota. 

 

       __________________________________ 
       Desirae Zaste 
        



From: Joshua A. Swanson
To: Helms, Lynn D.; -Info-Oil & Gas Division; Forsberg, Sara L.; "Bender, Lawrence"
Cc: Shannon Mikula; Gerad Paul; Tracy A. Ottum
Subject: Minnkota Power Cooperative, Inc."s, Petition to Intervene in Case Nos. 30869 - 30880
Date: Monday, May 20, 2024 3:22:29 PM
Attachments: image003.png

image004.png
image005.png
image006.png
VOGEL-#5427429-v1-Petition_to_Intervene_(5_20_24).PDF
VOGEL-#5427456-v1-Declaration_of_Service.PDF

***** CAUTION: This email originated from an outside source. Do not click links or open attachments unless
you know they are safe. *****

Dear Director Helms and the Industrial Commission,
Please find enclosed Minnkota Power Cooperative, Inc.’s, Petition to Intervene in Case Nos. 30869 –
30880 (Summit Carbon Storage #1, #2, and #3’s applications to the Commission), and Declaration of
Service.
If you have any issue opening the attachments, please let me know.

Thank you.
Joshua A. Swanson | Shareholder
218 NP Avenue | P.O. Box 1389 | Fargo, ND 58102
T: 701.237.6983 | F: 701.356.6395 | TF: 866.771.9930
vogellaw.com | jswanson@vogellaw.com

   
﻿﻿This is a transmission from the Vogel Law Firm, Ltd. and may contain information which
is privileged, confidential, and protected by the attorney-client or attorney work product
privileges. If you are not the addressee, any disclosure, copying, distribution, or use of
the contents of this message is prohibited. If you have received this transmission in
error, please destroy it and immediately notify the sender by return email.﻿
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https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.linkedin.com%2Fcompany%2Fvogel-law-firm&data=05%7C02%7Cslforsberg%40nd.gov%7C6d16effe4b3a45e2a23708dc790a701c%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638518333485561067%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=Kv%2FMOF2VCCbHSZdB5Wu6Cl6pxVpa%2Fbg%2BGBQ5QTUhMwE%3D&reserved=0



















 


BEFORE THE INDUSTRIAL COMMISSION 
OF THE STATE OF NORTH DAKOTA 


In re application of Summit Carbon Storage #1, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in 
Sections 31, 32, 33, and 34, Township 142 North, 
Range 87 West, Sections 1, 11, 12, 13, 14, 15, 22, 
23, 24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 
28, 29, 30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 12, 
Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver 
Counties, ND. 


In re application of Summit Carbon Storage # 
1, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included in 
the geologic storage, as required to operate the 
Summit Carbon Storage #1, LLC storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, Sections 
1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, Sections 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 
and 35, Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 North, 
Range 88 West and Sections 4, 5, 6, and 7, 
Township 140 North, Range 87 West, Mercer, 
Morton, and Oliver Counties, ND, in the Broom 
Creek Formation.  


In re application of Summit Carbon Storage # 
1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of carbon 
dioxide from the Midwest Carbon Express 
Pipeline in the storage facility located in 
Sections 31, 32, 33, and 34, Township 142 North, 


 Case Nos. 30869 - 30880 


 
 
 
 


MINNKOTA POWER COOPERATIVE, 
INC.’S, PETITION TO INTERVENE 
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Range 87 West, Sections 1, 11, 12, 13, 14, 15, 22, 
23, 24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 
28, 29, 30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 12, 
Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver 
Counties, ND, in the Broom Creek Formation. 


In re motion to consider establishing the field 
and pool limits for lands located in Sections 31, 
32, 33, and 34, Township 142 North, Range 87 
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 88 
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 
31, 32, 33, 34, and 35, Township 141 North, 
Range 87 West, Sections 1, 2, 3, and 12, 
Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #1, LLC for the 
geologic storage of carbon dioxide in the Broom 
Creek Formation.  


In re application of Summit Carbon Storage #2, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from Midwest Carbon Express 
Pipeline in the storage facility located in 
Sections 27, 28, 29, 32, 33, 34, and 35, Township 
143 North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 
21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, Range 
88 West, Mercer and Oliver Counties, ND. 


In re application of Summit Carbon Storage #2, 
LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
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Commission may require that the pore space 
owned by nonconsenting owners be included in 
the geologic storage, as required to operate the 
Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 
15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 
29, 30, 32, 33, 34, 35 and 36, Township 142 
North, Range 88 West, Sections 5, 6, 7, 8, 17, 18, 
19, 20, 29, 30, and 31, Township 142 North, 
Range 87 West, and Sections 1, 2, and 3, 
Township 141 North, Range 88 West, Mercer 
and Oliver Counties, ND in the Broom Creek 
Formation. 


In re application of Summit Carbon Storage #2, 
LLC to consider the application of Summit 
Carbon Storage #2, LLC for an order of the 
Commission determining the amount of 
financial responsibility for the geological 
storage of carbon dioxide from the Midwest 
Carbon Express Pipeline in the storage facility 
located in Sections 27, 28, 29, 32, 33, 34, and 35, 
Township 143 North, Range 88 West, Sections 
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 
32, 33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 
29, 30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, in the Brook Creek Formation. 


In re motion of the Commission to consider 
establishing the field and pool limits for lands 
located in Sections 27, 28, 29, 32, 33, 34, and 35,  
Township 143 North, Range 88 West, Sections 
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 
32, 33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 
29, 30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
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Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the Broom 
Creek Formation, and enact such special field 
rules as may be necessary. 


In re application of Summit Carbon Storage #3, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in Section 
26, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, 
and 36, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, 
and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, Township 
142 North, Range 87 West, Sections 1, 2, 3, 4, 5, 
6, 7 8, 9, 10, 11, 12, 13, 14, and 24, Township 142 
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 142 
North, Range 85 West, Oliver County, ND. 


In re application of Summit Carbon Storage #3, 
LLC to consider the amalgamation of the 
storage reservoir space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included in 
the geologic storage, as required to operate the 
Summit Carbon Storage #3, LLC storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 28, 
29, 30, 31, 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, and 35, Township 142 
North, Range 86 West, and Sections 6, 7, 17, 18, 
18, 19, and 20, Township 142 North, Range 85 
West, Oliver County, ND, in the Broom Creek 
Formation.  


In re application of Summit Carbon Storage #3, 
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LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of carbon 
dioxide from the Midwest Carbon Express 
Pipeline in the storage facility located in Section 
36, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, 
and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, Township 
142 North, Range 87 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 
21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
and 35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, ND 
in the Broom Creek Formation.  


In re motion of the Commission to consider 
establishing the field and pool limits for lands 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 30, 
31, 32, 33, 34, 35, and 36, Township 143 North, 
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and 
24, Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 
15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 
29, 30, 32, 33, 34, and 35, Township 142 North, 
Range 86 West, and Sections 6, 7, 17, 18, 19, and 
20, Township 142 North, Range 85 West, Oliver 
County, ND, subject to the application of 
Summit Carbon Storage #3, LLC for the 
geologic storage of carbon dioxide in the Broom 
Creek Formation, and enact such special field 
rules as may be necessary.  


 
[¶1] Pursuant to N.D.C.C. § 28-32-28, Minnkota Power Cooperative, Inc. (“Minnkota”), hereby 


petitions the Commission to intervene in the above-captioned proceedings.  In support of this 


petition, Minnkota states and avers the following as stated herein. 


[¶2] Minnkota holds three geologic storage facility permits issued as the result of Orders from 


the Commission for the amalgamation of pore space in the Minnkota Center MRYS Broom Creek 
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Storage Facility #1 in Oliver County, North Dakota, and the amalgamation of pore space in the 


Minnkota Center MRYS Deadwood Storage Facility #1 in Oliver County. Minnkota, through its 


subsidiary DCC West Project LLC, also holds a storage facility permit that provides redundancy 


and operating flexibility for Project Tundra, the “DCC West Broom Creek Storage Facility #1,” 


that was approved by the Commission on October 4, 2023. See Case Nos. 29029 – 29034, and 


30122 – 30125. 


[¶3] In Order No. 31584 (Case No. 29030), the Commission approved Minnkota’s application 


for an order determining the amalgamation of pore space within portions of Sections 35 and 36, 


Township 142 North, Range 84 West, Sections 19, 20, 21, 22, 26, 27, 28, 29, 30, 31, 32, 33, 34, 


and 35, Township 142 North, Range 83 West, Sections 1, 2, 12, and 13, Township 141 North, 


Range 84 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 14, 15, 16, 17, 18, 19, 20, and 21, 


Township 141 North, Range 83 West, Oliver County, in the Broom Creek Formation for the 


Minnkota Center MRYS Broom Creek Storage Facility #1, and encompasses 18,903 acres in 


Oliver County. Minnkota’s application to the Commission for the amalgamation of storage 


reservoir pore space for Broom Creek Storage Facility #1 was made pursuant to a Geologic Storage 


Agreement that was signed, ratified, or approved by surface owners owning at least sixty percent 


of the pore space interest within these lands under N.D.C.C. § 38-22-10. See Order No. 31584 at 


¶ 2.   


[¶4] In Order No. 31587 (Case No. 29033), the Commission approved Minnkota’s application 


for an order determining the amalgamation of pore space within portions of Sections 35 and 36, 


Township 142 North, Range 84 West, Sections 19, 20, 21, 22, 26, 27, 28, 29, 30, 31, 32, 33, 34, 


and 35, Township 142 North, Range 83 West, Sections 1, 2, 12, and 13, Township 141 North, 


Range 84 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 14, 15, 16, 17, 18, 19, 20, and 21, 
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Township 141 North, Range 83 West, Oliver County, in the Deadwood Formation, for the 


Minnkota Center MRYS Deadwood Storage Facility #1, and while a different formation than 


Broom Creek, also encompasses 18,903 acres in Oliver County. Minnkota’s application to the 


Commission for the amalgamation of storage reservoir pore space for its Deadwood Storage 


Facility #1 was made pursuant to a Geologic Storage Agreement that was signed, ratified, or 


approved by surface owners owning at least sixty percent of the pore space interest within these 


lands under N.D.C.C. § 38-22-10. See Order No. 31587 at ¶ 2.   


[¶5] In Order No. 32806 (Case No. 30122), the Commission approved Minnkota’s application 


for DCC West Broom Creek Storage Facility #1 for an order determining the amalgamation of 


pore space within portions of Township 141 North, Range 84 West, Section 2-11, 14-21, 29-32, 


Township 141 North, Range 85 West, Sections 1-4, 9-16, 22-27, and 36, Township 142 North, 


Range 84 West, Sections19-21 and 28-34, and Township 142 North, Range 85 West, Sections 24, 


25, 33, 34, 35 and 36, Oliver County, in the Broom Creek formation. This third additional storage 


facility will primarily serve the Milton R. Young Station. To the extent there is additional storage 


capacity available, Minnkota may entertain requests from third parties for storage services for the 


purpose of geologic sequestration of carbon dioxide. It encompasses 29,903 acres in Oliver 


County. 


[¶6] The Commission’s Orders for the Broom Creek and Deadwood formations, and the 


Minnkota Center MRYS Deadwood Storage Facility #1 and Minnkota Center MRYS Broom 


Creek Storage Facility #1, are part of Minnkota’s Project Tundra. As the Commission is aware, 


Project Tundra is a large-scale, capital-intensive carbon sequestration and storage project designed 


to capture up to four million metric tons of the carbon dioxide produced by the MRYS. As the 


Commission also knows, Minnkota has been leading this project for the past nine years and has, 
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along with its partners, the State of North Dakota, and the Department of Energy, devoted 


significant resources towards its advancement and seeing it to fruition, including investing 


$90,000,000 in the project. 


[¶7] The location of Project Tundra is immediately adjacent to the east of Summit Carbon 


Storage, LLC, #1, #2, and #3’s proposed injection sites. The following Figure 1 is from Minnkota’s 


application to the Commission showing its injection site, and the J-LOC 1, BNI 1, and Herbert 


Dresser wells. Minnkota owns the J-LOC 1 well. 


 


This encompasses property in Township 142 North, Ranges 82, 83, and 84 West, and Township 


141 North, Ranges 82, 83, and 84 West.  


[¶8] Summit Carbon Storage’s Figure 4-1, as identified in its applications to the Commission, 


while showing these three wells in Township 142, Range 84, omits Minnkota’s injection site at 


the Milton R. Young Station (part of Project Tundra already approved by the Commission) that is 


next door to the injection wells proposed by Summit Carbon Storage. The J-LOC 1 and BNI 1 
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wells are mentioned in at least five places in Summit’s Application in Case No. 30869. See p. 168, 


245, 247, 252, and 538. Summit’s Figure 4-1 is reproduced here:  


 


The orange arrow, added by Minnkota for the purpose of this Petition, shows the location of 


Minnkota’s injection well at the Milton R. Young Station in Township 141 North, Range 83 West, 


which has been approved by the Commission.   


[¶9] Minnkota seeks to intervene because its interest in Project Tundra, the related permits 


issued by the Commission for the same, and its correlative rights in the pore space compromising 


Project Tundra, are the subject of and may be impacted by the outcome of the proceedings on 


Summit Carbon Storage’s applications and proposed project.  Minnkota thus seeks to protect its 


interest and significant investments in Project Tundra as they may be impacted by Summit Carbon 


Storage, LLC’s #1, #2, and #3 pending applications.  







10 


[¶10] Minnkota further seeks to intervene because The Swenson Living Trust petitioned to 


intervene in these same applications on April 18, 2024.  The Swenson Living Trust is a party to a 


lawsuit in North Dakota State District Court – Northwest Landowners Association et al. v. State of 


North Dakota et al., Case No. 05-2023-cv-00065 – in which Minnkota is also a party.  To the 


extent these proceedings may have any impact on that case, Minnkota seeks to intervene to ensure 


an accurate record as related to its interests and Project Tundra. 


[¶11] Considering the foregoing, the rights, privileges, and other interests of Minnkota will be 


substantially affected by the Commission’s proceedings herein, and Minnkota seeks to intervene 


to protect its interests in Project Tundra, along with the rights secured by virtue of the 


Commission’s Orders issued in Case Nos. 29029 – 29034, and 30122 – 30125. Minnkota 


respectfully requests that the Commission grants its Petition to Intervene, and to be allowed to 


participate and offer testimony and evidence, as may be appropriate, and be heard before the 


Commission issues any Orders as to Summit Carbon Storage’s applications.   


Dated this 20th day of May, 2024. 
 


  VOGEL LAW FIRM 
 
 
/s/ Joshua A. Swanson 


 BY: Joshua A. Swanson (#06788) 
  218 NP Avenue 


PO Box 1389 
Fargo, ND  58107-1389 
Telephone:  701.237.6983 
Email: jswanson@vogellaw.com  
ATTORNEYS FOR INTERVENOR, MINNKOTA 
POWER COOPERATIVE, INC. 


 
 



mailto:jswanson@vogellaw.com






 


BEFORE THE INDUSTRIAL COMMISSION 
OF THE STATE OF NORTH DAKOTA 


In re application of Summit Carbon Storage #1, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in 
Sections 31, 32, 33, and 34, Township 142 North, 
Range 87 West, Sections 1, 11, 12, 13, 14, 15, 22, 
23, 24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 
28, 29, 30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 12, 
Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver 
Counties, ND. 


In re application of Summit Carbon Storage # 
1, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included in 
the geologic storage, as required to operate the 
Summit Carbon Storage #1, LLC storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, Sections 
1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, Sections 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 
and 35, Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 North, 
Range 88 West and Sections 4, 5, 6, and 7, 
Township 140 North, Range 87 West, Mercer, 
Morton, and Oliver Counties, ND, in the Broom 
Creek Formation.  


In re application of Summit Carbon Storage # 
1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of carbon 
dioxide from the Midwest Carbon Express 
Pipeline in the storage facility located in 
Sections 31, 32, 33, and 34, Township 142 North, 


 Case Nos. 30869 - 30880 
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Range 87 West, Sections 1, 11, 12, 13, 14, 15, 22, 
23, 24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 
28, 29, 30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 12, 
Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver 
Counties, ND, in the Broom Creek Formation. 


In re motion to consider establishing the field 
and pool limits for lands located in Sections 31, 
32, 33, and 34, Township 142 North, Range 87 
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 88 
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 
31, 32, 33, 34, and 35, Township 141 North, 
Range 87 West, Sections 1, 2, 3, and 12, 
Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #1, LLC for the 
geologic storage of carbon dioxide in the Broom 
Creek Formation.  


In re application of Summit Carbon Storage #2, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from Midwest Carbon Express 
Pipeline in the storage facility located in 
Sections 27, 28, 29, 32, 33, 34, and 35, Township 
143 North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 
21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, Range 
88 West, Mercer and Oliver Counties, ND. 


In re application of Summit Carbon Storage #2, 
LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
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Commission may require that the pore space 
owned by nonconsenting owners be included in 
the geologic storage, as required to operate the 
Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 
15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 
29, 30, 32, 33, 34, 35 and 36, Township 142 
North, Range 88 West, Sections 5, 6, 7, 8, 17, 18, 
19, 20, 29, 30, and 31, Township 142 North, 
Range 87 West, and Sections 1, 2, and 3, 
Township 141 North, Range 88 West, Mercer 
and Oliver Counties, ND in the Broom Creek 
Formation. 


In re application of Summit Carbon Storage #2, 
LLC to consider the application of Summit 
Carbon Storage #2, LLC for an order of the 
Commission determining the amount of 
financial responsibility for the geological 
storage of carbon dioxide from the Midwest 
Carbon Express Pipeline in the storage facility 
located in Sections 27, 28, 29, 32, 33, 34, and 35, 
Township 143 North, Range 88 West, Sections 
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 
32, 33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 
29, 30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, in the Brook Creek Formation. 


In re motion of the Commission to consider 
establishing the field and pool limits for lands 
located in Sections 27, 28, 29, 32, 33, 34, and 35,  
Township 143 North, Range 88 West, Sections 
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 
32, 33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 
29, 30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
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Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the Broom 
Creek Formation, and enact such special field 
rules as may be necessary. 


In re application of Summit Carbon Storage #3, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in Section 
26, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, 
and 36, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, 
and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, Township 
142 North, Range 87 West, Sections 1, 2, 3, 4, 5, 
6, 7 8, 9, 10, 11, 12, 13, 14, and 24, Township 142 
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 142 
North, Range 85 West, Oliver County, ND. 


In re application of Summit Carbon Storage #3, 
LLC to consider the amalgamation of the 
storage reservoir space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included in 
the geologic storage, as required to operate the 
Summit Carbon Storage #3, LLC storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 28, 
29, 30, 31, 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, and 35, Township 142 
North, Range 86 West, and Sections 6, 7, 17, 18, 
18, 19, and 20, Township 142 North, Range 85 
West, Oliver County, ND, in the Broom Creek 
Formation.  


In re application of Summit Carbon Storage #3, 
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LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of carbon 
dioxide from the Midwest Carbon Express 
Pipeline in the storage facility located in Section 
36, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, 
and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, Township 
142 North, Range 87 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 
21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
and 35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, ND 
in the Broom Creek Formation.  


In re motion of the Commission to consider 
establishing the field and pool limits for lands 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 30, 
31, 32, 33, 34, 35, and 36, Township 143 North, 
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and 
24, Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 
15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 
29, 30, 32, 33, 34, and 35, Township 142 North, 
Range 86 West, and Sections 6, 7, 17, 18, 19, and 
20, Township 142 North, Range 85 West, Oliver 
County, ND, subject to the application of 
Summit Carbon Storage #3, LLC for the 
geologic storage of carbon dioxide in the Broom 
Creek Formation, and enact such special field 
rules as may be necessary.  


 
[¶1] I hereby certify that true and correct copies of the following documents: 


• MINNKOTA POWER COOPERATIVE, INC.’S, PETITION TO INTERVENE 
in Case Nos. 30869 - 30880; and 


• Declaration of Service 


were, on this 20th day of May, 2024, sent via e-mail to the following: 
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Lynn D. Helms 
lhelms@nd.gov 


Sara L. Forsberg 
slforsberg@nd.gov 
 


Lawrence Bender 
lbender@fredlaw.com  


North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
 


 
A copy of the above-identified documents was also sent, via Certified Mail, to the following: 
 


Summit Carbon Storage #1, #2, and #3, LLC 
2321 N. LOOP DRIVE, SUITE 221 
AMES, IA 50010 


 
I declare, under penalty of perjury, that the foregoing is true and correct.  
 


Dated this 20th day of May, 2024. 
 


  VOGEL LAW FIRM 
 
 
/s/ Joshua A. Swanson 


 BY: Joshua A. Swanson (#06788) 
  218 NP Avenue 


PO Box 1389 
Fargo, ND  58107-1389 
Telephone:  701.237.6983 
Email: jswanson@vogellaw.com  
ATTORNEYS FOR INTERVENOR, MINNKOTA 
POWER COOPERATIVE, INC. 


 
 



mailto:lhelms@nd.gov

mailto:slforsberg@nd.gov

mailto:lbender@fredlaw.com

mailto:oilandgasinfo@nd.gov

mailto:jswanson@vogellaw.com





 

BEFORE THE INDUSTRIAL COMMISSION 
OF THE STATE OF NORTH DAKOTA 

In re application of Summit Carbon Storage #1, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in 
Sections 31, 32, 33, and 34, Township 142 North, 
Range 87 West, Sections 1, 11, 12, 13, 14, 15, 22, 
23, 24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 
28, 29, 30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 12, 
Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver 
Counties, ND. 

In re application of Summit Carbon Storage # 
1, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included in 
the geologic storage, as required to operate the 
Summit Carbon Storage #1, LLC storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, Sections 
1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, Sections 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 
and 35, Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 North, 
Range 88 West and Sections 4, 5, 6, and 7, 
Township 140 North, Range 87 West, Mercer, 
Morton, and Oliver Counties, ND, in the Broom 
Creek Formation.  

In re application of Summit Carbon Storage # 
1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of carbon 
dioxide from the Midwest Carbon Express 
Pipeline in the storage facility located in 
Sections 31, 32, 33, and 34, Township 142 North, 

 Case Nos. 30869 - 30880 
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Range 87 West, Sections 1, 11, 12, 13, 14, 15, 22, 
23, 24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 
28, 29, 30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 12, 
Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver 
Counties, ND, in the Broom Creek Formation. 

In re motion to consider establishing the field 
and pool limits for lands located in Sections 31, 
32, 33, and 34, Township 142 North, Range 87 
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 88 
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 
31, 32, 33, 34, and 35, Township 141 North, 
Range 87 West, Sections 1, 2, 3, and 12, 
Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #1, LLC for the 
geologic storage of carbon dioxide in the Broom 
Creek Formation.  

In re application of Summit Carbon Storage #2, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from Midwest Carbon Express 
Pipeline in the storage facility located in 
Sections 27, 28, 29, 32, 33, 34, and 35, Township 
143 North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 
21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, Range 
88 West, Mercer and Oliver Counties, ND. 

In re application of Summit Carbon Storage #2, 
LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
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Commission may require that the pore space 
owned by nonconsenting owners be included in 
the geologic storage, as required to operate the 
Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 
15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 
29, 30, 32, 33, 34, 35 and 36, Township 142 
North, Range 88 West, Sections 5, 6, 7, 8, 17, 18, 
19, 20, 29, 30, and 31, Township 142 North, 
Range 87 West, and Sections 1, 2, and 3, 
Township 141 North, Range 88 West, Mercer 
and Oliver Counties, ND in the Broom Creek 
Formation. 

In re application of Summit Carbon Storage #2, 
LLC to consider the application of Summit 
Carbon Storage #2, LLC for an order of the 
Commission determining the amount of 
financial responsibility for the geological 
storage of carbon dioxide from the Midwest 
Carbon Express Pipeline in the storage facility 
located in Sections 27, 28, 29, 32, 33, 34, and 35, 
Township 143 North, Range 88 West, Sections 
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 
32, 33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 
29, 30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, in the Brook Creek Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for lands 
located in Sections 27, 28, 29, 32, 33, 34, and 35,  
Township 143 North, Range 88 West, Sections 
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 
32, 33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 
29, 30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
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Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the Broom 
Creek Formation, and enact such special field 
rules as may be necessary. 

In re application of Summit Carbon Storage #3, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in Section 
26, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, 
and 36, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, 
and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, Township 
142 North, Range 87 West, Sections 1, 2, 3, 4, 5, 
6, 7 8, 9, 10, 11, 12, 13, 14, and 24, Township 142 
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 142 
North, Range 85 West, Oliver County, ND. 

In re application of Summit Carbon Storage #3, 
LLC to consider the amalgamation of the 
storage reservoir space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included in 
the geologic storage, as required to operate the 
Summit Carbon Storage #3, LLC storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 28, 
29, 30, 31, 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, and 35, Township 142 
North, Range 86 West, and Sections 6, 7, 17, 18, 
18, 19, and 20, Township 142 North, Range 85 
West, Oliver County, ND, in the Broom Creek 
Formation.  

In re application of Summit Carbon Storage #3, 
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LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of carbon 
dioxide from the Midwest Carbon Express 
Pipeline in the storage facility located in Section 
36, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, 
and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, Township 
142 North, Range 87 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 
21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
and 35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, ND 
in the Broom Creek Formation.  

In re motion of the Commission to consider 
establishing the field and pool limits for lands 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 30, 
31, 32, 33, 34, 35, and 36, Township 143 North, 
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and 
24, Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 
15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 
29, 30, 32, 33, 34, and 35, Township 142 North, 
Range 86 West, and Sections 6, 7, 17, 18, 19, and 
20, Township 142 North, Range 85 West, Oliver 
County, ND, subject to the application of 
Summit Carbon Storage #3, LLC for the 
geologic storage of carbon dioxide in the Broom 
Creek Formation, and enact such special field 
rules as may be necessary.  

 
[¶1] Pursuant to N.D.C.C. § 28-32-28, Minnkota Power Cooperative, Inc. (“Minnkota”), hereby 

petitions the Commission to intervene in the above-captioned proceedings.  In support of this 

petition, Minnkota states and avers the following as stated herein. 

[¶2] Minnkota holds three geologic storage facility permits issued as the result of Orders from 

the Commission for the amalgamation of pore space in the Minnkota Center MRYS Broom Creek 
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Storage Facility #1 in Oliver County, North Dakota, and the amalgamation of pore space in the 

Minnkota Center MRYS Deadwood Storage Facility #1 in Oliver County. Minnkota, through its 

subsidiary DCC West Project LLC, also holds a storage facility permit that provides redundancy 

and operating flexibility for Project Tundra, the “DCC West Broom Creek Storage Facility #1,” 

that was approved by the Commission on October 4, 2023. See Case Nos. 29029 – 29034, and 

30122 – 30125. 

[¶3] In Order No. 31584 (Case No. 29030), the Commission approved Minnkota’s application 

for an order determining the amalgamation of pore space within portions of Sections 35 and 36, 

Township 142 North, Range 84 West, Sections 19, 20, 21, 22, 26, 27, 28, 29, 30, 31, 32, 33, 34, 

and 35, Township 142 North, Range 83 West, Sections 1, 2, 12, and 13, Township 141 North, 

Range 84 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 14, 15, 16, 17, 18, 19, 20, and 21, 

Township 141 North, Range 83 West, Oliver County, in the Broom Creek Formation for the 

Minnkota Center MRYS Broom Creek Storage Facility #1, and encompasses 18,903 acres in 

Oliver County. Minnkota’s application to the Commission for the amalgamation of storage 

reservoir pore space for Broom Creek Storage Facility #1 was made pursuant to a Geologic Storage 

Agreement that was signed, ratified, or approved by surface owners owning at least sixty percent 

of the pore space interest within these lands under N.D.C.C. § 38-22-10. See Order No. 31584 at 

¶ 2.   

[¶4] In Order No. 31587 (Case No. 29033), the Commission approved Minnkota’s application 

for an order determining the amalgamation of pore space within portions of Sections 35 and 36, 

Township 142 North, Range 84 West, Sections 19, 20, 21, 22, 26, 27, 28, 29, 30, 31, 32, 33, 34, 

and 35, Township 142 North, Range 83 West, Sections 1, 2, 12, and 13, Township 141 North, 

Range 84 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 14, 15, 16, 17, 18, 19, 20, and 21, 



7 

Township 141 North, Range 83 West, Oliver County, in the Deadwood Formation, for the 

Minnkota Center MRYS Deadwood Storage Facility #1, and while a different formation than 

Broom Creek, also encompasses 18,903 acres in Oliver County. Minnkota’s application to the 

Commission for the amalgamation of storage reservoir pore space for its Deadwood Storage 

Facility #1 was made pursuant to a Geologic Storage Agreement that was signed, ratified, or 

approved by surface owners owning at least sixty percent of the pore space interest within these 

lands under N.D.C.C. § 38-22-10. See Order No. 31587 at ¶ 2.   

[¶5] In Order No. 32806 (Case No. 30122), the Commission approved Minnkota’s application 

for DCC West Broom Creek Storage Facility #1 for an order determining the amalgamation of 

pore space within portions of Township 141 North, Range 84 West, Section 2-11, 14-21, 29-32, 

Township 141 North, Range 85 West, Sections 1-4, 9-16, 22-27, and 36, Township 142 North, 

Range 84 West, Sections19-21 and 28-34, and Township 142 North, Range 85 West, Sections 24, 

25, 33, 34, 35 and 36, Oliver County, in the Broom Creek formation. This third additional storage 

facility will primarily serve the Milton R. Young Station. To the extent there is additional storage 

capacity available, Minnkota may entertain requests from third parties for storage services for the 

purpose of geologic sequestration of carbon dioxide. It encompasses 29,903 acres in Oliver 

County. 

[¶6] The Commission’s Orders for the Broom Creek and Deadwood formations, and the 

Minnkota Center MRYS Deadwood Storage Facility #1 and Minnkota Center MRYS Broom 

Creek Storage Facility #1, are part of Minnkota’s Project Tundra. As the Commission is aware, 

Project Tundra is a large-scale, capital-intensive carbon sequestration and storage project designed 

to capture up to four million metric tons of the carbon dioxide produced by the MRYS. As the 

Commission also knows, Minnkota has been leading this project for the past nine years and has, 
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along with its partners, the State of North Dakota, and the Department of Energy, devoted 

significant resources towards its advancement and seeing it to fruition, including investing 

$90,000,000 in the project. 

[¶7] The location of Project Tundra is immediately adjacent to the east of Summit Carbon 

Storage, LLC, #1, #2, and #3’s proposed injection sites. The following Figure 1 is from Minnkota’s 

application to the Commission showing its injection site, and the J-LOC 1, BNI 1, and Herbert 

Dresser wells. Minnkota owns the J-LOC 1 well. 

 

This encompasses property in Township 142 North, Ranges 82, 83, and 84 West, and Township 

141 North, Ranges 82, 83, and 84 West.  

[¶8] Summit Carbon Storage’s Figure 4-1, as identified in its applications to the Commission, 

while showing these three wells in Township 142, Range 84, omits Minnkota’s injection site at 

the Milton R. Young Station (part of Project Tundra already approved by the Commission) that is 

next door to the injection wells proposed by Summit Carbon Storage. The J-LOC 1 and BNI 1 
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wells are mentioned in at least five places in Summit’s Application in Case No. 30869. See p. 168, 

245, 247, 252, and 538. Summit’s Figure 4-1 is reproduced here:  

 

The orange arrow, added by Minnkota for the purpose of this Petition, shows the location of 

Minnkota’s injection well at the Milton R. Young Station in Township 141 North, Range 83 West, 

which has been approved by the Commission.   

[¶9] Minnkota seeks to intervene because its interest in Project Tundra, the related permits 

issued by the Commission for the same, and its correlative rights in the pore space compromising 

Project Tundra, are the subject of and may be impacted by the outcome of the proceedings on 

Summit Carbon Storage’s applications and proposed project.  Minnkota thus seeks to protect its 

interest and significant investments in Project Tundra as they may be impacted by Summit Carbon 

Storage, LLC’s #1, #2, and #3 pending applications.  
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[¶10] Minnkota further seeks to intervene because The Swenson Living Trust petitioned to 

intervene in these same applications on April 18, 2024.  The Swenson Living Trust is a party to a 

lawsuit in North Dakota State District Court – Northwest Landowners Association et al. v. State of 

North Dakota et al., Case No. 05-2023-cv-00065 – in which Minnkota is also a party.  To the 

extent these proceedings may have any impact on that case, Minnkota seeks to intervene to ensure 

an accurate record as related to its interests and Project Tundra. 

[¶11] Considering the foregoing, the rights, privileges, and other interests of Minnkota will be 

substantially affected by the Commission’s proceedings herein, and Minnkota seeks to intervene 

to protect its interests in Project Tundra, along with the rights secured by virtue of the 

Commission’s Orders issued in Case Nos. 29029 – 29034, and 30122 – 30125. Minnkota 

respectfully requests that the Commission grants its Petition to Intervene, and to be allowed to 

participate and offer testimony and evidence, as may be appropriate, and be heard before the 

Commission issues any Orders as to Summit Carbon Storage’s applications.   

Dated this 20th day of May, 2024. 
 

  VOGEL LAW FIRM 
 
 
/s/ Joshua A. Swanson 

 BY: Joshua A. Swanson (#06788) 
  218 NP Avenue 

PO Box 1389 
Fargo, ND  58107-1389 
Telephone:  701.237.6983 
Email: jswanson@vogellaw.com  
ATTORNEYS FOR INTERVENOR, MINNKOTA 
POWER COOPERATIVE, INC. 

 
 

mailto:jswanson@vogellaw.com


 

BEFORE THE INDUSTRIAL COMMISSION 
OF THE STATE OF NORTH DAKOTA 

In re application of Summit Carbon Storage #1, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in 
Sections 31, 32, 33, and 34, Township 142 North, 
Range 87 West, Sections 1, 11, 12, 13, 14, 15, 22, 
23, 24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 
28, 29, 30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 12, 
Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver 
Counties, ND. 

In re application of Summit Carbon Storage # 
1, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included in 
the geologic storage, as required to operate the 
Summit Carbon Storage #1, LLC storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, Sections 
1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, Sections 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 
and 35, Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 North, 
Range 88 West and Sections 4, 5, 6, and 7, 
Township 140 North, Range 87 West, Mercer, 
Morton, and Oliver Counties, ND, in the Broom 
Creek Formation.  

In re application of Summit Carbon Storage # 
1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of carbon 
dioxide from the Midwest Carbon Express 
Pipeline in the storage facility located in 
Sections 31, 32, 33, and 34, Township 142 North, 

 Case Nos. 30869 - 30880 

 
 
 
 

DECLARATION OF SERVICE 
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Range 87 West, Sections 1, 11, 12, 13, 14, 15, 22, 
23, 24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 
28, 29, 30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 12, 
Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver 
Counties, ND, in the Broom Creek Formation. 

In re motion to consider establishing the field 
and pool limits for lands located in Sections 31, 
32, 33, and 34, Township 142 North, Range 87 
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 88 
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 
31, 32, 33, 34, and 35, Township 141 North, 
Range 87 West, Sections 1, 2, 3, and 12, 
Township 140 North, Range 88 West and 
Sections 4, 5, 6, and 7, Township 140 North, 
Range 87 West, Mercer, Morton, and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #1, LLC for the 
geologic storage of carbon dioxide in the Broom 
Creek Formation.  

In re application of Summit Carbon Storage #2, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from Midwest Carbon Express 
Pipeline in the storage facility located in 
Sections 27, 28, 29, 32, 33, 34, and 35, Township 
143 North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 
21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, Range 
88 West, Mercer and Oliver Counties, ND. 

In re application of Summit Carbon Storage #2, 
LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
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Commission may require that the pore space 
owned by nonconsenting owners be included in 
the geologic storage, as required to operate the 
Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 
15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 
29, 30, 32, 33, 34, 35 and 36, Township 142 
North, Range 88 West, Sections 5, 6, 7, 8, 17, 18, 
19, 20, 29, 30, and 31, Township 142 North, 
Range 87 West, and Sections 1, 2, and 3, 
Township 141 North, Range 88 West, Mercer 
and Oliver Counties, ND in the Broom Creek 
Formation. 

In re application of Summit Carbon Storage #2, 
LLC to consider the application of Summit 
Carbon Storage #2, LLC for an order of the 
Commission determining the amount of 
financial responsibility for the geological 
storage of carbon dioxide from the Midwest 
Carbon Express Pipeline in the storage facility 
located in Sections 27, 28, 29, 32, 33, 34, and 35, 
Township 143 North, Range 88 West, Sections 
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 
32, 33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 
29, 30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, in the Brook Creek Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for lands 
located in Sections 27, 28, 29, 32, 33, 34, and 35,  
Township 143 North, Range 88 West, Sections 
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 
32, 33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 
29, 30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
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Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the Broom 
Creek Formation, and enact such special field 
rules as may be necessary. 

In re application of Summit Carbon Storage #3, 
LLC requesting consideration for the geologic 
storage of carbon dioxide in the Broom Creek 
Formation from the Midwest Carbon Express 
Pipeline in the storage facility located in Section 
26, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, 
and 36, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, 
and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, Township 
142 North, Range 87 West, Sections 1, 2, 3, 4, 5, 
6, 7 8, 9, 10, 11, 12, 13, 14, and 24, Township 142 
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 142 
North, Range 85 West, Oliver County, ND. 

In re application of Summit Carbon Storage #3, 
LLC to consider the amalgamation of the 
storage reservoir space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included in 
the geologic storage, as required to operate the 
Summit Carbon Storage #3, LLC storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 28, 
29, 30, 31, 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, and 35, Township 142 
North, Range 86 West, and Sections 6, 7, 17, 18, 
18, 19, and 20, Township 142 North, Range 85 
West, Oliver County, ND, in the Broom Creek 
Formation.  

In re application of Summit Carbon Storage #3, 
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LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of carbon 
dioxide from the Midwest Carbon Express 
Pipeline in the storage facility located in Section 
36, Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, 
and 36, Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, Township 
142 North, Range 87 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 
21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
and 35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, ND 
in the Broom Creek Formation.  

In re motion of the Commission to consider 
establishing the field and pool limits for lands 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 30, 
31, 32, 33, 34, 35, and 36, Township 143 North, 
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and 
24, Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 
15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 
29, 30, 32, 33, 34, and 35, Township 142 North, 
Range 86 West, and Sections 6, 7, 17, 18, 19, and 
20, Township 142 North, Range 85 West, Oliver 
County, ND, subject to the application of 
Summit Carbon Storage #3, LLC for the 
geologic storage of carbon dioxide in the Broom 
Creek Formation, and enact such special field 
rules as may be necessary.  

 
[¶1] I hereby certify that true and correct copies of the following documents: 

• MINNKOTA POWER COOPERATIVE, INC.’S, PETITION TO INTERVENE 
in Case Nos. 30869 - 30880; and 

• Declaration of Service 

were, on this 20th day of May, 2024, sent via e-mail to the following: 

 



6 

Lynn D. Helms 
lhelms@nd.gov 

Sara L. Forsberg 
slforsberg@nd.gov 
 

Lawrence Bender 
lbender@fredlaw.com  

North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
 

 
A copy of the above-identified documents was also sent, via Certified Mail, to the following: 
 

Summit Carbon Storage #1, #2, and #3, LLC 
2321 N. LOOP DRIVE, SUITE 221 
AMES, IA 50010 

 
I declare, under penalty of perjury, that the foregoing is true and correct.  
 

Dated this 20th day of May, 2024. 
 

  VOGEL LAW FIRM 
 
 
/s/ Joshua A. Swanson 

 BY: Joshua A. Swanson (#06788) 
  218 NP Avenue 

PO Box 1389 
Fargo, ND  58107-1389 
Telephone:  701.237.6983 
Email: jswanson@vogellaw.com  
ATTORNEYS FOR INTERVENOR, MINNKOTA 
POWER COOPERATIVE, INC. 
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mailto:slforsberg@nd.gov
mailto:lbender@fredlaw.com
mailto:oilandgasinfo@nd.gov
mailto:jswanson@vogellaw.com


From: Etter, Mary
To: Garner, David P.
Cc: Bender, Lawrence; Helms, Lynn D.; Derrick Braaten; Forsberg, Sara L.
Subject: SCS Carbon Transport - NDIC Case Nos. 30869-30880
Date: Friday, May 17, 2024 3:09:31 PM
Attachments: SCS - Ltr to D. Garner RE Response to Motion for Expedited Discovery & Petitions to Intervene(82523028.1)-

c.pdf

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Good afternoon Dave,
 
Please see the attached letter from Lawrence Bender regarding the above-referenced cases.  If you
have any questions, please contact Lawrence.
 
Thank you,
Mary
 
Mary Etter
Legal Administrative Assistant to Jason R.S. Cassady,
Justin G. Hughes, and Spencer D. Ptacek
Fredrikson & Byron, P.A.
304 East Front Ave, Suite 400 | Bismarck, ND 58504-5639
Direct: 701.221.8642 | Main: 701.221.8700| metter@fredlaw.com
www.fredlaw.com

 

 
Fredrikson’s Bismarck office has moved, please note our new address.

This is a transmission from the law firm of Fredrikson & Byron, P.A. and may contain information which is privileged,
confidential, and protected by the attorney-client or attorney work product privileges.  If you are not the addressee,
note that any disclosure, copying, distribution, or use of the contents of this message is prohibited.  If you have received
this transmission in error, please destroy it and notify us immediately at our telephone number (701) 221-8700.
 

mailto:MEtter@fredlaw.com
mailto:dpgarner@nd.gov
mailto:LBender@fredlaw.com
mailto:lhelms@nd.gov
mailto:derrick@braatenlawfirm.com
mailto:slforsberg@nd.gov
mailto:metter@fredlaw.com
https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.fredlaw.com%2F&data=05%7C02%7Cslforsberg%40nd.gov%7Ce3aad4580a674508df7a08dc76ad2162%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638515733708214252%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=NnA89p6TMZEAqSEaYAp2APBZbEoust56OCylgYxvL%2BQ%3D&reserved=0



Fredriksone


VIA E-MAIL


State ofNorth Dakota
Office ofAttorney General
Attn: Mr. David Garner
500 North Ninth Street
Bismarck, ND 58501-4509


Fredrikson & Byron, P.A.
Attorneys and Advisors


304 East Front Avenue, Suite 400
Bismarck, ND 58504-5639
Main: 701.221.8700
fredlaw.com


May 17, 2024


RE: NDIC Case Nos. 30869-30880


Dear Mr. Garner:


This letter concerns Mr. Braaten's e-mail dated May 9, 2024, numerous petitions to
intervene filed by Mr. Braaten's clients, and a motion to expedite discovery filed on May 16, 2024
by the Swenson Living Trust, all related to proceedings on the applications filed by Summit Carbon
Storage #1, LLC, Summit Carbon Storage #2, LLC, and Summit Carbon Storage #3, LLC
(collectively, "Summit") in NDIC Case Nos. 30869-30880.


Mr. Braaten's May 9, 2024 e-mail and May 16, 2024 motion to expedite discovery all
concern efforts by at least one of his clients to obtain discovery from Summit in NDIC Case Nos.
30869-30880. As of the date of this letter, however, Mr. Braaten does not represent anyone
entitled to conduct discovery in these cases. See N.D.A.C. § 98-02-02-06(1). None ofthe petitions
to intervene have been granted. The petitions to intervene should be denied for, among other
reasons, the reasons stated in Summit's Response to the Swenson's Living Trust's Motion to
Continue Hearing and Request for Scheduling Conference, and neither the Swenson Living Trust
nor the other petitioners should be considered parties in NDIC Case Nos. 30869-30880.


Notwithstanding the foregoing, Summit intends to respond to the motion to expedite
discovery filed by the Swenson Living Trust on or before May 28, 2024. See N.D.A.C. § 98-02-
02-08, see also N.D.A.C. § 968-02-02-04. Summit will file a separate, consolidated response to
the petitions to intervene filed by all ofMr. Braaten's clients within the same timeframe.


Should you have any questions, please


LB/tjg
#82494737v1


cc: Summit Carbon Solutions, LLC







CERTIFICATE OF SERVICE


The undersigned hereby certifies that on this 17th day of May, 2024, a true and correct
copy of the foregoing document was forwarded via electronic mail to the following:


Lynn Helms
lhelms@nd.gov


Derrick Braaten
derrick@braatenlawfirm.com











Fredriksone

VIA E-MAIL

State ofNorth Dakota
Office of Attorney General
Attn: Mr. David Garner
500 North Ninth Street
Bismarck, ND 58501-4509

Fredrikson & Byron, P.A.
Attorneys and Advisors

304 East Front Avenue, Suite 400
Bismarck, ND 58504-5639
Main: 701.221.8700
fredlaw.com

May 17, 2024

RE: NDIC Case Nos. 30869-30880

Dear Mr. Garner:

This letter concerns Mr. Braaten's e-mail dated May 9, 2024, numerous petitions to
intervene filed by Mr. Braaten's clients, and a motion to expedite discovery filed on May 16, 2024
by the Swenson Living Trust, all related to proceedings on the applications filed by Summit Carbon
Storage #1, LLC, Summit Carbon Storage #2, LLC, and Summit Carbon Storage #3, LLC
(collectively, "Summit") in NDIC Case Nos. 30869-30880.

Mr. Braaten's May 9, 2024 e-mail and May 16, 2024 motion to expedite discovery all
concern efforts by at least one of his clients to obtain discovery from Summit in NDIC Case Nos.
30869-30880. As of the date of this letter, however, Mr. Braaten does not represent anyone
entitled to conduct discovery in these cases. See N.D.A.C. § 98-02-02-06(1). None ofthe petitions
to intervene have been granted. The petitions to intervene should be denied for, among other
reasons, the reasons stated in Summit's Response to the Swenson's Living Trust's Motion to
Continue Hearing and Request for Scheduling Conference, and neither the Swenson Living Trust
nor the other petitioners should be considered parties in NDIC Case Nos. 30869-30880.

Notwithstanding the foregoing, Summit intends to respond to the motion to expedite
discovery filed by the Swenson Living Trust on or before May 28, 2024. See N.D.A.C. § 98-02-
02-08, see also N.D.A.C. § 968-02-02-04. Summit will file a separate, consolidated response to
the petitions to intervene filed by all of Mr. Braaten's clients within the same timeframe.

Should you have any questions, please

LB/tjg
#82494737v1

cc: Summit Carbon Solutions, LLC



CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this 17th day of May, 2024, a true and correct
copy of the foregoing document was forwarded via electronic mail to the following:

Lynn Helms
lhelms@nd.gov

Derrick Braaten
derrick@braatenlawfirm.com



From: Desirae Zaste
To: -Info-Oil & Gas Division; Forsberg, Sara L.
Cc: Derrick Braaten; Helms, Lynn D.; Bender, Lawrence
Subject: Summit Carbon Solutions #2 LLC; NDIC Case Nos. 30873-30876
Date: Thursday, May 16, 2024 5:07:34 PM
Attachments: Petition to Intervene-30873-30876.pdf

240516 Declaration of Service-30873-30876.pdf

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Good afternoon,
 
Attached for filing and service are the following documents:

 
Petition to Intervene; and
Declaration of Service.

 
Desirae Zaste│ Certified Paralegal

 

Braaten Law Firm
109 N. 4th Street, Suite 100

Bismarck, ND  58501
Phone:  701-221-2911

Fax:  701-221-5842
www.braatenlawfirm.com

 

 
PRIVILEGED COMMUNICATION
This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic
Communications Privacy Act, 18 U.S.C. Sections 2510-2521.  This e-mail is confidential and may contain information
that is privileged, attorney work product or exempt from disclosure under applicable law.  Recipients should not file
copies of this e-mail with publicly accessible records.  If you have received this message in error, please immediately
notify the sender by return e-mail and delete this e-mail message from your computer. Thank you for your
cooperation.
 

mailto:desirae@braatenlawfirm.com
mailto:oilandgasinfo@nd.gov
mailto:slforsberg@nd.gov
mailto:derrick@braatenlawfirm.com
mailto:lhelms@nd.gov
mailto:LBender@fredlaw.com
https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.braatenlawfirm.com%2F&data=05%7C02%7Cslforsberg%40nd.gov%7C2db804e694d04397f44308dc75f47546%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638514940515209127%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=yGuEdCB5FdBwSFEcJ5YNziqd9rxH6v0ZTxTRj55yWOQ%3D&reserved=0
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NORTH DAKOTA 


 
OIL AND GAS DIVISION 


 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 


Case Nos. 30873 
30874 
30875 
30876 
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order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 
PETITION TO INTERVENE 


 
 


 Pursuant to N.D.C.C. § 28-32-28, Gary A. Smith and Cassie Smith (“Landowners”) hereby 


petition to intervene in the above-captioned proceedings. In support of this petition, Landowners 


state and alleges as follows: 







3 


[¶1] On February 6, 2024, Summit Carbon Storage #2, LLC (“SCS”) filed an Application for a 


Permit (“Application”) asking the North Dakota Industrial Commission (“NDIC”) to grant 


its application. See Case Nos. 30873, 30874, 30875, and 30876. 


[¶2] Landowners have property located within the area encompassed by SCS’ Applications and 


it owns real property that will be impacted by SCS’s proposed sequestration as referenced 


in Case Nos. 30873, 30874, 30875, and 30876.  Specifically, Landowners own property 


that is within the proposed storage facilities, and also own property directly between the 


storage facilities where pore space will be impacted and used by the proposed storage 


facilities despite those lands not being listed as part of the storage facilities.  


[¶3] Landowners are an owner and owner of fractional interest as a tenant in common in the 


property legally described as follows: 


a. Township 142 North, Range 87 West: Section 23: W1/2, Oliver County, 


North Dakota. 


b. Township 142 North, Range 87 West: Section 20: NE1/4,Oliver County, 


North Dakota. 


c. LOT A, within the SE¼ of Section 22, Township 142 North, Range 87 West, 


Oliver County, North Dakota described as follows: COMMENCING at the East 


Quarter Corner of Section 22; THENCE S 00°00'00" W, along the east line of 


Section 22, a distance of 120.00', to the true point of beginning; THENCE S 


00°00'00" W, along said line, a distance of 660.00'; THENCE S 90°00'00" W, 


a distance of 660.00'; THENCE N 00°00'00" E, a distance of 660.00'; THENCE 


N 90°00'00" E, a distance of 660.00', back to the point of beginning. This parcel 


contains 10.0 acres, more or less. 
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d. Township 142 North, Range 87 West: Section 22: SE1/4, Oliver County, North 


Dakota. 


e. Township 142 North, Range 87 West: Section 15: NE1/4 and NW1/4, Oliver 


County, North Dakota. 


[¶4] The legal rights, privileges, and other legal interests of Landowners will be substantially 


affected by the NDIC’s findings and conclusions in this proceeding as they relate to the 


Applications and other findings that will alter and take away property and other legal rights 


of Landowners.  Landowners file this petition for the purpose of responding in opposition 


to the Applications. 


[¶5] For these reasons Landowners petition for leave to intervene in this proceeding for the 


purpose of responding to SCS’ Applications and participating in any oral argument or 


hearings on the application and the right to be heard before the final determination as it 


relates to Landowners and the legality of the relief requested and which may be provided 


in these proceedings. 


 


Dated this 16th day of May, 2024. 


BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone: 701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Landowners 
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NORTH DAKOTA 


 
OIL AND GAS DIVISION 


 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 


Case No(s). 30873 
30874 
30875 
30876 
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order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 
DECLARATION OF SERVICE 


 


 
[¶1] I hereby certify that true and correct copies of the following documents: 


• Petition to Intervene; and 


• Declaration of Service. 


were, on the 16th day of May, 2024 sent via electronic mail to the following: 
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North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 


I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 


and correct. 


Signed on this 16th day of May, 2024 at Bismarck, North Dakota. 


 


       __________________________________ 
       Desirae Zaste 
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NORTH DAKOTA 

 
OIL AND GAS DIVISION 

 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 

Case Nos. 30873 
30874 
30875 
30876 
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order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 
PETITION TO INTERVENE 

 
 

 Pursuant to N.D.C.C. § 28-32-28, Gary A. Smith and Cassie Smith (“Landowners”) hereby 

petition to intervene in the above-captioned proceedings. In support of this petition, Landowners 

state and alleges as follows: 
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[¶1] On February 6, 2024, Summit Carbon Storage #2, LLC (“SCS”) filed an Application for a 

Permit (“Application”) asking the North Dakota Industrial Commission (“NDIC”) to grant 

its application. See Case Nos. 30873, 30874, 30875, and 30876. 

[¶2] Landowners have property located within the area encompassed by SCS’ Applications and 

it owns real property that will be impacted by SCS’s proposed sequestration as referenced 

in Case Nos. 30873, 30874, 30875, and 30876.  Specifically, Landowners own property 

that is within the proposed storage facilities, and also own property directly between the 

storage facilities where pore space will be impacted and used by the proposed storage 

facilities despite those lands not being listed as part of the storage facilities.  

[¶3] Landowners are an owner and owner of fractional interest as a tenant in common in the 

property legally described as follows: 

a. Township 142 North, Range 87 West: Section 23: W1/2, Oliver County, 

North Dakota. 

b. Township 142 North, Range 87 West: Section 20: NE1/4,Oliver County, 

North Dakota. 

c. LOT A, within the SE¼ of Section 22, Township 142 North, Range 87 West, 

Oliver County, North Dakota described as follows: COMMENCING at the East 

Quarter Corner of Section 22; THENCE S 00°00'00" W, along the east line of 

Section 22, a distance of 120.00', to the true point of beginning; THENCE S 

00°00'00" W, along said line, a distance of 660.00'; THENCE S 90°00'00" W, 

a distance of 660.00'; THENCE N 00°00'00" E, a distance of 660.00'; THENCE 

N 90°00'00" E, a distance of 660.00', back to the point of beginning. This parcel 

contains 10.0 acres, more or less. 
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d. Township 142 North, Range 87 West: Section 22: SE1/4, Oliver County, North 

Dakota. 

e. Township 142 North, Range 87 West: Section 15: NE1/4 and NW1/4, Oliver 

County, North Dakota. 

[¶4] The legal rights, privileges, and other legal interests of Landowners will be substantially 

affected by the NDIC’s findings and conclusions in this proceeding as they relate to the 

Applications and other findings that will alter and take away property and other legal rights 

of Landowners.  Landowners file this petition for the purpose of responding in opposition 

to the Applications. 

[¶5] For these reasons Landowners petition for leave to intervene in this proceeding for the 

purpose of responding to SCS’ Applications and participating in any oral argument or 

hearings on the application and the right to be heard before the final determination as it 

relates to Landowners and the legality of the relief requested and which may be provided 

in these proceedings. 

 

Dated this 16th day of May, 2024. 

BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone: 701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Landowners 
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NORTH DAKOTA 

 
OIL AND GAS DIVISION 

 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 

Case No(s). 30873 
30874 
30875 
30876 
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order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 
DECLARATION OF SERVICE 

 

 
[¶1] I hereby certify that true and correct copies of the following documents: 

• Petition to Intervene; and 

• Declaration of Service. 

were, on the 16th day of May, 2024 sent via electronic mail to the following: 
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North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 

and correct. 

Signed on this 16th day of May, 2024 at Bismarck, North Dakota. 

 

       __________________________________ 
       Desirae Zaste 
        



From: Desirae Zaste
To: -Info-Oil & Gas Division; Forsberg, Sara L.
Cc: Derrick Braaten; Helms, Lynn D.; Bender, Lawrence
Subject: Summit Carbon Solutions #2 LLC; NDIC Case Nos. 30873-30876
Date: Thursday, May 16, 2024 5:00:19 PM
Attachments: Petition to Intervene-30873-30876.pdf

240516 Declaration of Service-30873-30876.pdf

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Good afternoon,
 
Attached for filing and service are the following documents:

 
Petition to Intervene; and
Declaration of Service.

 
Desirae Zaste│ Certified Paralegal

 

Braaten Law Firm
109 N. 4th Street, Suite 100

Bismarck, ND  58501
Phone:  701-221-2911

Fax:  701-221-5842
www.braatenlawfirm.com

 

 
PRIVILEGED COMMUNICATION
This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic
Communications Privacy Act, 18 U.S.C. Sections 2510-2521.  This e-mail is confidential and may contain information
that is privileged, attorney work product or exempt from disclosure under applicable law.  Recipients should not file
copies of this e-mail with publicly accessible records.  If you have received this message in error, please immediately
notify the sender by return e-mail and delete this e-mail message from your computer. Thank you for your
cooperation.
 

mailto:desirae@braatenlawfirm.com
mailto:oilandgasinfo@nd.gov
mailto:slforsberg@nd.gov
mailto:derrick@braatenlawfirm.com
mailto:lhelms@nd.gov
mailto:LBender@fredlaw.com
https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.braatenlawfirm.com%2F&data=05%7C02%7Cslforsberg%40nd.gov%7C4abc8281779341d27eb608dc75f37a20%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638514936186162617%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=31u5nVdbXamMpnSqeKOQ0ZlS%2FJIjfTMG4e08%2BALg%2FIY%3D&reserved=0
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NORTH DAKOTA 


 
OIL AND GAS DIVISION 


 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 


Case Nos. 30873 
30874 
30875 
30876 
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order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 
PETITION TO INTERVENE 


 
 


 Pursuant to N.D.C.C. § 28-32-28, Michael Bauman (“Landowner”) hereby petitions to 


intervene in the above-captioned proceedings. In support of this petition, Landowner states and 


alleges as follows: 







3 


[¶1] On February 6, 2024, Summit Carbon Storage #2, LLC (“SCS”) filed an Application for a 


Permit (“Application”) asking the North Dakota Industrial Commission (“NDIC”) to grant 


its application. See Case Nos. 30873, 30874, 30875, and 30876. 


[¶2] Landowner has property located within the area encompassed by SCS’ Applications and it 


owns real property that will be impacted by SCS’s proposed sequestration as referenced in 


Case Nos. 30873, 30874, 30875, and 30876. Specifically, Landowner owns property that 


is within one of the proposed storage facilities and impacted by all of them.  


[¶3] Landowner owns interests in property legally described as follows: 


a. Township 142 North, Range 88 West 


Section 24: SW¼ less a 20 acre parcel described as follows: 


Commencing at the NE comer of SW¼, thence West along the North boundary 


of the SW¼ a distance of 950 feet; thence South in a line parallel to the East 


boundary of the SW 1/4 a distance of 915 feet; thence East in a line parallel to 


the North boundary of the SW¼ a distance of 950 feet to the East boundary of 


the SW¼; thence North along the East boundary of the SW¼ to the point of 


beginning, Mercer County, North Dakota. 


[¶4] The legal rights, privileges, and other legal interests of Landowner will be substantially 


affected by the NDIC’s findings and conclusions in this proceeding as they relate to the 


Applications and other findings that will alter and take away property and other legal rights 


of Landowners.  Landowner files this petition for the purpose of responding in opposition 


to the Applications. 


[¶5] For these reasons Landowner petitions for leave to intervene in this proceeding for the 


purpose of responding to SCS’ Applications and participating in any oral argument or 
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hearings on the application and the right to be heard before the final determination as it 


relates to Landowner and the legality of the relief requested and which may be provided in 


these proceedings. 


 


Dated this 16th day of May, 2024. 


BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone: 701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Landowner 
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NORTH DAKOTA 


 
OIL AND GAS DIVISION 


 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 


Case No(s). 30873 
30874 
30875 
30876 


 







2 


order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 
DECLARATION OF SERVICE 


 


 
[¶1] I hereby certify that true and correct copies of the following documents: 


• Petition to Intervene; and 


• Declaration of Service. 


were, on the 16th day of May, 2024 sent via electronic mail to the following: 
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North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 


I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 


and correct. 


Signed on this 16th day of May, 2024 at Bismarck, North Dakota. 


 


       __________________________________ 
       Desirae Zaste 
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NORTH DAKOTA 

 
OIL AND GAS DIVISION 

 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 

Case Nos. 30873 
30874 
30875 
30876 
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order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 
PETITION TO INTERVENE 

 
 

 Pursuant to N.D.C.C. § 28-32-28, Michael Bauman (“Landowner”) hereby petitions to 

intervene in the above-captioned proceedings. In support of this petition, Landowner states and 

alleges as follows: 



3 

[¶1] On February 6, 2024, Summit Carbon Storage #2, LLC (“SCS”) filed an Application for a 

Permit (“Application”) asking the North Dakota Industrial Commission (“NDIC”) to grant 

its application. See Case Nos. 30873, 30874, 30875, and 30876. 

[¶2] Landowner has property located within the area encompassed by SCS’ Applications and it 

owns real property that will be impacted by SCS’s proposed sequestration as referenced in 

Case Nos. 30873, 30874, 30875, and 30876. Specifically, Landowner owns property that 

is within one of the proposed storage facilities and impacted by all of them.  

[¶3] Landowner owns interests in property legally described as follows: 

a. Township 142 North, Range 88 West 

Section 24: SW¼ less a 20 acre parcel described as follows: 

Commencing at the NE comer of SW¼, thence West along the North boundary 

of the SW¼ a distance of 950 feet; thence South in a line parallel to the East 

boundary of the SW 1/4 a distance of 915 feet; thence East in a line parallel to 

the North boundary of the SW¼ a distance of 950 feet to the East boundary of 

the SW¼; thence North along the East boundary of the SW¼ to the point of 

beginning, Mercer County, North Dakota. 

[¶4] The legal rights, privileges, and other legal interests of Landowner will be substantially 

affected by the NDIC’s findings and conclusions in this proceeding as they relate to the 

Applications and other findings that will alter and take away property and other legal rights 

of Landowners.  Landowner files this petition for the purpose of responding in opposition 

to the Applications. 

[¶5] For these reasons Landowner petitions for leave to intervene in this proceeding for the 

purpose of responding to SCS’ Applications and participating in any oral argument or 
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hearings on the application and the right to be heard before the final determination as it 

relates to Landowner and the legality of the relief requested and which may be provided in 

these proceedings. 

 

Dated this 16th day of May, 2024. 

BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone: 701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Landowner 
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NORTH DAKOTA 

 
OIL AND GAS DIVISION 

 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 

Case No(s). 30873 
30874 
30875 
30876 
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order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 
DECLARATION OF SERVICE 

 

 
[¶1] I hereby certify that true and correct copies of the following documents: 

• Petition to Intervene; and 

• Declaration of Service. 

were, on the 16th day of May, 2024 sent via electronic mail to the following: 
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North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 

and correct. 

Signed on this 16th day of May, 2024 at Bismarck, North Dakota. 

 

       __________________________________ 
       Desirae Zaste 
        



From: Desirae Zaste
To: -Info-Oil & Gas Division; Forsberg, Sara L.
Cc: Derrick Braaten; Helms, Lynn D.; Bender, Lawrence
Subject: Summit Carbon Solutions #2 LLC; NDIC Case Nos. 30873-30876
Date: Thursday, May 16, 2024 4:52:15 PM
Attachments: Petition to Intervene-30873-30876.pdf

240516 Declaration of Service-30873-30876.pdf

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Good afternoon,
 
Attached for filing and service are the following documents:

 
Petition to Intervene; and
Declaration of Service.

 
Desirae Zaste│ Certified Paralegal

 

Braaten Law Firm
109 N. 4th Street, Suite 100

Bismarck, ND  58501
Phone:  701-221-2911

Fax:  701-221-5842
www.braatenlawfirm.com

 

 
PRIVILEGED COMMUNICATION
This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic
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NORTH DAKOTA 


 
OIL AND GAS DIVISION 


 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 


Case Nos. 30873 
30874 
30875 
30876 
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order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 
PETITION TO INTERVENE 


 
 


 Pursuant to N.D.C.C. § 28-32-28, JoLene M. Rust (“Landowner”) hereby petitions to 


intervene in the above-captioned proceedings. In support of this petition, Landowner states and 


alleges as follows: 
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[¶1] On February 6, 2024, Summit Carbon Storage #2, LLC (“SCS”) filed an Application for a 


Permit (“Application”) asking the North Dakota Industrial Commission (“NDIC”) to grant 


its application. See Case Nos. 30873, 30874, 30875, and 30876. 


[¶2] Landowner has property located within the area encompassed by SCS’ Applications and it 


owns real property that will be impacted by SCS’s proposed sequestration as referenced in 


Case Nos. 30873, 30874, 30875, and 30876. Specifically, Landowner owns property that 


is within one of the proposed storage facilities and impacted by all of them.  


[¶3] Landowner owns interests in property legally described as follows: 


a. Township 142 North, Range 88 West, Mercer County, North Dakota 


Section 13: SW¼ 


[¶4] The legal rights, privileges, and other legal interests of Landowner will be substantially 


affected by the NDIC’s findings and conclusions in this proceeding as they relate to the 


Applications and other findings that will alter and take away property and other legal rights 


of Landowner.  Landowner files this petition for the purpose of responding in opposition 


to the Applications. 


[¶5] For these reasons Landowner petitions for leave to intervene in this proceeding for the 


purpose of responding to SCS’ Applications and participating in any oral argument or 


hearings on the application and the right to be heard before the final determination as it 


relates to Landowner and the legality of the relief requested and which may be provided in 


these proceedings. 
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Dated this 16th day of May, 2024. 


BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone: 701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Landowner 
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NORTH DAKOTA 


 
OIL AND GAS DIVISION 


 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 


Case No(s). 30873 
30874 
30875 
30876 
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order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 
DECLARATION OF SERVICE 


 


 
[¶1] I hereby certify that true and correct copies of the following documents: 


• Petition to Intervene; and 


• Declaration of Service. 


were, on the 16th day of May, 2024 sent via electronic mail to the following: 
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North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 


I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 


and correct. 


Signed on this 16th day of May, 2024 at Bismarck, North Dakota. 


 


       __________________________________ 
       Desirae Zaste 
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NORTH DAKOTA 

 
OIL AND GAS DIVISION 

 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 

Case Nos. 30873 
30874 
30875 
30876 
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order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 
PETITION TO INTERVENE 

 
 

 Pursuant to N.D.C.C. § 28-32-28, JoLene M. Rust (“Landowner”) hereby petitions to 

intervene in the above-captioned proceedings. In support of this petition, Landowner states and 

alleges as follows: 
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[¶1] On February 6, 2024, Summit Carbon Storage #2, LLC (“SCS”) filed an Application for a 

Permit (“Application”) asking the North Dakota Industrial Commission (“NDIC”) to grant 

its application. See Case Nos. 30873, 30874, 30875, and 30876. 

[¶2] Landowner has property located within the area encompassed by SCS’ Applications and it 

owns real property that will be impacted by SCS’s proposed sequestration as referenced in 

Case Nos. 30873, 30874, 30875, and 30876. Specifically, Landowner owns property that 

is within one of the proposed storage facilities and impacted by all of them.  

[¶3] Landowner owns interests in property legally described as follows: 

a. Township 142 North, Range 88 West, Mercer County, North Dakota 

Section 13: SW¼ 

[¶4] The legal rights, privileges, and other legal interests of Landowner will be substantially 

affected by the NDIC’s findings and conclusions in this proceeding as they relate to the 

Applications and other findings that will alter and take away property and other legal rights 

of Landowner.  Landowner files this petition for the purpose of responding in opposition 

to the Applications. 

[¶5] For these reasons Landowner petitions for leave to intervene in this proceeding for the 

purpose of responding to SCS’ Applications and participating in any oral argument or 

hearings on the application and the right to be heard before the final determination as it 

relates to Landowner and the legality of the relief requested and which may be provided in 

these proceedings. 
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Dated this 16th day of May, 2024. 

BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone: 701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Landowner 
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NORTH DAKOTA 

 
OIL AND GAS DIVISION 

 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 

Case No(s). 30873 
30874 
30875 
30876 
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order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 
DECLARATION OF SERVICE 

 

 
[¶1] I hereby certify that true and correct copies of the following documents: 

• Petition to Intervene; and 

• Declaration of Service. 

were, on the 16th day of May, 2024 sent via electronic mail to the following: 



3 

 
North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 

and correct. 

Signed on this 16th day of May, 2024 at Bismarck, North Dakota. 

 

       __________________________________ 
       Desirae Zaste 
        



From: Desirae Zaste
To: -Info-Oil & Gas Division; Forsberg, Sara L.
Cc: Derrick Braaten; Helms, Lynn D.; Bender, Lawrence
Subject: Summit Carbon Solutions #2 LLC; NDIC Case Nos. 30873-30876
Date: Thursday, May 16, 2024 4:41:49 PM
Attachments: 240516 Declaration of Service-30873-30876.pdf

Petition to Intervene-30873-30876.pdf

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Good afternoon,
 
Attached for filing and service are the following documents:

 
Petition to Intervene; and
Declaration of Service.

 
Desirae Zaste│ Certified Paralegal

 

Braaten Law Firm
109 N. 4th Street, Suite 100

Bismarck, ND  58501
Phone:  701-221-2911
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www.braatenlawfirm.com
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notify the sender by return e-mail and delete this e-mail message from your computer. Thank you for your
cooperation.
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NORTH DAKOTA 


 
OIL AND GAS DIVISION 


 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 


Case No(s). 30873 
30874 
30875 
30876 
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order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 
DECLARATION OF SERVICE 


 


 
[¶1] I hereby certify that true and correct copies of the following documents: 


• Petition to Intervene; and 


• Declaration of Service. 


were, on the 16th day of May, 2024 sent via electronic mail to the following: 
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North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 


I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 


and correct. 


Signed on this 16th day of May, 2024 at Bismarck, North Dakota. 


 


       __________________________________ 
       Desirae Zaste 
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NORTH DAKOTA 


 
OIL AND GAS DIVISION 


 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 


Case Nos. 30873 
30874 
30875 
30876 
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order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 
PETITION TO INTERVENE 


 
 


 Pursuant to N.D.C.C. § 28-32-28, Glenn and Lisa Gerving (“Landowners”) hereby petition 


to intervene in the above-captioned proceedings. In support of this petition, Landowners state and 


allege as follows: 
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[¶1] On February 6, 2024, Summit Carbon Storage #2, LLC (“SCS”) filed an Application for a 


Permit (“Application”) asking the North Dakota Industrial Commission (“NDIC”) to grant 


its application. See Case Nos. 30873, 30874, 30875, and 30876. 


[¶2] Landowners have property located within the area encompassed by SCS’ Applications and 


it owns real property that will be impacted by SCS’s proposed sequestration as referenced 


in Case Nos. 30873, 30874, 30875, and 30876. Specifically, Landowners own property that 


is within the proposed storage facilities, and also own property directly between the storage 


facilities where pore space will be impacted and used by the proposed storage facilities 


despite those lands not being listed as part of the storage facilities.  


[¶3] Landowners own interests in property legally described as follows: 


a. The South fifty-three (53) acres of the South Half of the South Half (S1/2 S1/2) 


of Section Thirteen (13), in Township One Hundred Forty-One (141) North, 


Range Eighty-Eight (88) West of the Fifth Principal Meridian, LESS a tract of 


land deeded to the State of North Dakota for the use of the State Highway 


Department described as follows: 


All that portion of the South fifty-four (54) acres of the South Half of the South 


Half (S 1/2 S 1/2) of Section Thirteen (13), Township One Hundred Forty-One 


(141) North, Range Eighty-Eight (88) West, lying within a strip of land 100.00 


feet wide, located on the Easterly side of and measured at right angles to the 


following described highway center line, as surveyed and staked: Beginning at 


a point 154.58 feet East of the Southwest corner of said Section Thirteen (13), 


thence from a tangent bearing North 0.09' West running along a 0.30' curve to 


the left 446.7 feet, more or less, until said strip crosses the North Line of said 
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South 54 acres, also including all that portion lying Westerly of the above 


described strip except all that portion lying within 33 feet of the section line, 


tract contains 1.92 acres, more or less, Mercer County, North Dakota. 


b. S1/2 SW1/4 of Sec. 24, Township. 141N, Range 88W, Mercer County, North 


Dakota. 


c. S1/2 SW1/4 NW1/4 of Sec. 24, Township 141N, Range. 88W, Mercer 


County, North Dakota. 


d. The E1/2 SE1/4 of Section 34 in Township 142N, Range 87W, Oliver County, 


North Dakota. 


e. The S1/2 SW1/4 of Section 35 in Township 142N, Range 87W, Oliver 


County, North Dakota. 


[¶4] The legal rights, privileges, and other legal interests of Landowners will be substantially 


affected by the NDIC’s findings and conclusions in this proceeding as they relate to the 


Applications and other findings that will alter and take away property and other legal rights 


of Landowners.  Landowners file this petition for the purpose of responding in opposition 


to the Applications. 


[¶5] For these reasons Landowners petition for leave to intervene in this proceeding for the 


purpose of responding to SCS’ Applications and participating in any oral argument or 


hearings on the application and the right to be heard before the final determination as it 


relates to Landowners and the legality of the relief requested and which may be provided 


in these proceedings. 
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Dated this 16th day of May, 2024. 


BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone: 701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Landowners 
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NORTH DAKOTA 

 
OIL AND GAS DIVISION 

 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 

Case Nos. 30873 
30874 
30875 
30876 
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order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 
PETITION TO INTERVENE 

 
 

 Pursuant to N.D.C.C. § 28-32-28, Glenn and Lisa Gerving (“Landowners”) hereby petition 

to intervene in the above-captioned proceedings. In support of this petition, Landowners state and 

allege as follows: 
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[¶1] On February 6, 2024, Summit Carbon Storage #2, LLC (“SCS”) filed an Application for a 

Permit (“Application”) asking the North Dakota Industrial Commission (“NDIC”) to grant 

its application. See Case Nos. 30873, 30874, 30875, and 30876. 

[¶2] Landowners have property located within the area encompassed by SCS’ Applications and 

it owns real property that will be impacted by SCS’s proposed sequestration as referenced 

in Case Nos. 30873, 30874, 30875, and 30876. Specifically, Landowners own property that 

is within the proposed storage facilities, and also own property directly between the storage 

facilities where pore space will be impacted and used by the proposed storage facilities 

despite those lands not being listed as part of the storage facilities.  

[¶3] Landowners own interests in property legally described as follows: 

a. The South fifty-three (53) acres of the South Half of the South Half (S1/2 S1/2) 

of Section Thirteen (13), in Township One Hundred Forty-One (141) North, 

Range Eighty-Eight (88) West of the Fifth Principal Meridian, LESS a tract of 

land deeded to the State of North Dakota for the use of the State Highway 

Department described as follows: 

All that portion of the South fifty-four (54) acres of the South Half of the South 

Half (S 1/2 S 1/2) of Section Thirteen (13), Township One Hundred Forty-One 

(141) North, Range Eighty-Eight (88) West, lying within a strip of land 100.00 

feet wide, located on the Easterly side of and measured at right angles to the 

following described highway center line, as surveyed and staked: Beginning at 

a point 154.58 feet East of the Southwest corner of said Section Thirteen (13), 

thence from a tangent bearing North 0.09' West running along a 0.30' curve to 

the left 446.7 feet, more or less, until said strip crosses the North Line of said 
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South 54 acres, also including all that portion lying Westerly of the above 

described strip except all that portion lying within 33 feet of the section line, 

tract contains 1.92 acres, more or less, Mercer County, North Dakota. 

b. S1/2 SW1/4 of Sec. 24, Township. 141N, Range 88W, Mercer County, North 

Dakota. 

c. S1/2 SW1/4 NW1/4 of Sec. 24, Township 141N, Range. 88W, Mercer 

County, North Dakota. 

d. The E1/2 SE1/4 of Section 34 in Township 142N, Range 87W, Oliver County, 

North Dakota. 

e. The S1/2 SW1/4 of Section 35 in Township 142N, Range 87W, Oliver 

County, North Dakota. 

[¶4] The legal rights, privileges, and other legal interests of Landowners will be substantially 

affected by the NDIC’s findings and conclusions in this proceeding as they relate to the 

Applications and other findings that will alter and take away property and other legal rights 

of Landowners.  Landowners file this petition for the purpose of responding in opposition 

to the Applications. 

[¶5] For these reasons Landowners petition for leave to intervene in this proceeding for the 

purpose of responding to SCS’ Applications and participating in any oral argument or 

hearings on the application and the right to be heard before the final determination as it 

relates to Landowners and the legality of the relief requested and which may be provided 

in these proceedings. 
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Dated this 16th day of May, 2024. 

BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone: 701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Landowners 
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NORTH DAKOTA 

 
OIL AND GAS DIVISION 

 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 

Case No(s). 30873 
30874 
30875 
30876 
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order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 
DECLARATION OF SERVICE 

 

 
[¶1] I hereby certify that true and correct copies of the following documents: 

• Petition to Intervene; and 

• Declaration of Service. 

were, on the 16th day of May, 2024 sent via electronic mail to the following: 
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North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 

and correct. 

Signed on this 16th day of May, 2024 at Bismarck, North Dakota. 

 

       __________________________________ 
       Desirae Zaste 
        



From: Desirae Zaste
To: -Info-Oil & Gas Division; Forsberg, Sara L.
Cc: Derrick Braaten; Helms, Lynn D.; Bender, Lawrence
Subject: Summit Carbon Solutions #2 LLC; NDIC Case Nos. 30873-30876
Date: Thursday, May 16, 2024 4:20:12 PM
Attachments: Petition to Intervene-30873-30876.pdf

240516 Declaration of Service-30873-30876.pdf

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Good afternoon,
 
Attached for filing and service are the following documents:

 
Petition to Intervene; and
Declaration of Service.

 
Desirae Zaste│ Certified Paralegal

 

Braaten Law Firm
109 N. 4th Street, Suite 100

Bismarck, ND  58501
Phone:  701-221-2911

Fax:  701-221-5842
www.braatenlawfirm.com

 

 
PRIVILEGED COMMUNICATION
This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic
Communications Privacy Act, 18 U.S.C. Sections 2510-2521.  This e-mail is confidential and may contain information
that is privileged, attorney work product or exempt from disclosure under applicable law.  Recipients should not file
copies of this e-mail with publicly accessible records.  If you have received this message in error, please immediately
notify the sender by return e-mail and delete this e-mail message from your computer. Thank you for your
cooperation.
 

mailto:desirae@braatenlawfirm.com
mailto:oilandgasinfo@nd.gov
mailto:slforsberg@nd.gov
mailto:derrick@braatenlawfirm.com
mailto:lhelms@nd.gov
mailto:LBender@fredlaw.com
https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.braatenlawfirm.com%2F&data=05%7C02%7Cslforsberg%40nd.gov%7C8bc0150a0a8e47ed884e08dc75ede36a%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638514912117561828%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=N85GpQXVSLvgKg0zXcFUcsIozkKRbTyV23oP0XsZT90%3D&reserved=0
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NORTH DAKOTA 


 
OIL AND GAS DIVISION 


 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 


Case No(s). 30873 
30874 
30875 
30876 
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order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 
PETITION TO INTERVENE 


 
 


 Pursuant to N.D.C.C. § 28-32-28, Kirk and Linda Maize and Allen Maize (“Landowners”) 


hereby petition to intervene in the above-captioned proceedings. In support of this petition, 


Landowners state and allege as follows: 
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[¶1] On February 6, 2024, Summit Carbon Storage #2, LLC (“SCS”) filed an Application for a 


Permit (“Application”) asking the North Dakota Industrial Commission (“NDIC”) to grant 


its application. See Case Nos. 30873, 30874, 30875, and 30876. 


[¶2] Landowners have property located within the area encompassed by SCS’ Applications and 


it owns real property that will be impacted by SCS’s proposed sequestration as referenced 


in Case Nos. Case Nos. 30873, 30874, 30875, and 30876. Specifically, Landowner owns 


property that is within one of the proposed storage facilities and impacted by all of them.  


[¶3] Landowners own interests in property legally described as follows: 


a. South Half (S/2) of the Southeast Quarter (SE/4) of Section 20, Township 141 


North, Range 87 West of the Fifth Principal Meridian, in Oliver County, ND. 


[¶4] The legal rights, privileges, and other legal interests of Landowners will be substantially 


affected by the NDIC’s findings and conclusions in this proceeding as they relate to the 


Applications and other findings that will alter and take away property and other legal rights 


of Landowners.  Landowners file this petition for the purpose of responding in opposition 


to the Applications. 


[¶5] For these reasons Landowners petition for leave to intervene in this proceeding for the 


purpose of responding to SCS’ Applications and participating in any oral argument or 


hearings on the application and the right to be heard before the final determination as it 


relates to Landowners and the legality of the relief requested and which may be provided 


in these proceedings. 
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Dated this 16th day of May, 2024. 


BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone: 701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Landowners 
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NORTH DAKOTA 


 
OIL AND GAS DIVISION 


 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 


Case No(s). 30873 
30874 
30875 
30876 
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order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 
DECLARATION OF SERVICE 


 


 
[¶1] I hereby certify that true and correct copies of the following documents: 


• Petition to Intervene; and 


• Declaration of Service. 


were, on the 16th day of May, 2024 sent via electronic mail to the following: 
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North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 


I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 


and correct. 


Signed on this 16th day of May, 2024 at Bismarck, North Dakota. 


 


       __________________________________ 
       Desirae Zaste 
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NORTH DAKOTA 

 
OIL AND GAS DIVISION 

 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 

Case No(s). 30873 
30874 
30875 
30876 
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order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 
PETITION TO INTERVENE 

 
 

 Pursuant to N.D.C.C. § 28-32-28, Kirk and Linda Maize and Allen Maize (“Landowners”) 

hereby petition to intervene in the above-captioned proceedings. In support of this petition, 

Landowners state and allege as follows: 
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[¶1] On February 6, 2024, Summit Carbon Storage #2, LLC (“SCS”) filed an Application for a 

Permit (“Application”) asking the North Dakota Industrial Commission (“NDIC”) to grant 

its application. See Case Nos. 30873, 30874, 30875, and 30876. 

[¶2] Landowners have property located within the area encompassed by SCS’ Applications and 

it owns real property that will be impacted by SCS’s proposed sequestration as referenced 

in Case Nos. Case Nos. 30873, 30874, 30875, and 30876. Specifically, Landowner owns 

property that is within one of the proposed storage facilities and impacted by all of them.  

[¶3] Landowners own interests in property legally described as follows: 

a. South Half (S/2) of the Southeast Quarter (SE/4) of Section 20, Township 141 

North, Range 87 West of the Fifth Principal Meridian, in Oliver County, ND. 

[¶4] The legal rights, privileges, and other legal interests of Landowners will be substantially 

affected by the NDIC’s findings and conclusions in this proceeding as they relate to the 

Applications and other findings that will alter and take away property and other legal rights 

of Landowners.  Landowners file this petition for the purpose of responding in opposition 

to the Applications. 

[¶5] For these reasons Landowners petition for leave to intervene in this proceeding for the 

purpose of responding to SCS’ Applications and participating in any oral argument or 

hearings on the application and the right to be heard before the final determination as it 

relates to Landowners and the legality of the relief requested and which may be provided 

in these proceedings. 
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Dated this 16th day of May, 2024. 

BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone: 701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Landowners 
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NORTH DAKOTA 

 
OIL AND GAS DIVISION 

 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 

Case No(s). 30873 
30874 
30875 
30876 

 



2 

order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 
DECLARATION OF SERVICE 

 

 
[¶1] I hereby certify that true and correct copies of the following documents: 

• Petition to Intervene; and 

• Declaration of Service. 

were, on the 16th day of May, 2024 sent via electronic mail to the following: 
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North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 

and correct. 

Signed on this 16th day of May, 2024 at Bismarck, North Dakota. 

 

       __________________________________ 
       Desirae Zaste 
        



From: Desirae Zaste
To: Forsberg, Sara L.; -Info-Oil & Gas Division
Cc: Derrick Braaten; Bender, Lawrence; Helms, Lynn D.
Subject: Summit Carbon Solutions, LLC #1, #2, and #3, Case Nos. 30869-30880
Date: Thursday, May 16, 2024 3:48:08 PM
Attachments: Brief to Expedite Discovery.pdf

Declaration of DB in Support of Motion to Expedite Discovery.pdf
Declaration of Paul Button in Support of Motion to Expedite Discovery - signed.pdf
Ex. A-240502 Interr & RFP Set 1.pdf
Ex. B-240506 Interr & RFP (Set 2).pdf
Ex. C-240507 Bender ltr from DB re interr set 1.pdf
Ex. D-240509 SCS 30b6.pdf
Ex. E - Email to Dave Garner.pdf
Ex. F-240510 Interr & RFP (Set 3).pdf
Ex. G - 240515 ORR to NDIC from DB re files.pdf
Ex. H-Button, Paul CV.pdf
Motion to Expedite Discovery.pdf
240516 Declaration of Service.pdf

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Good afternoon,
 
Attached for filing and service are the following documents:
 

Motion to Expedite Discovery;
Brief in Support of Motion to Expedite Discovery;
Declaration of Derrick Braaten in Support of Motion to Expedite Discovery;
Exhibit A - Landowners Interrogatories and Request for Production of Documents to
Applications (Set 1);
Exhibit B - Landowners Interrogatories and Request for Production of Documents to
Applications (Set 2);
Exhibit C - Correspondence sent to Lawrence Bender, attorney for Summit;
Exhibit D - Landowners Notice of 30(b)(6) Deposition of Summit Carbon Solutions;
Exhibit E - Email sent to Hearing Officer Dave Garner;
Exhibit F - Landowners Interrogatories and Request for Production of Documents to
Applications (Set 3);
Exhibit G – Request for open records sent to the North Dakota Industrial Commission, Oil
and Gas Division;
Declaration of Paul Button of Motion to Expedite Discovery;
Exhibit H – Curriculum Vitae; and
Declaration of Service.

 
 
Desirae Zaste│ Certified Paralegal

 

Braaten Law Firm
109 N. 4th Street, Suite 100

Bismarck, ND  58501

mailto:desirae@braatenlawfirm.com
mailto:slforsberg@nd.gov
mailto:oilandgasinfo@nd.gov
mailto:derrick@braatenlawfirm.com
mailto:LBender@fredlaw.com
mailto:lhelms@nd.gov
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NORTH DAKOTA 


OIL AND GAS DIVISION 


 


In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 


Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 


 


 


  







3 
 


In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 


 


  







6 
 


In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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BRIEF IN SUPPORT OF MOTION TO EXPEDITE DISCOVERY 


 
 


Landowner The Swenson Living Trust (“Swenson Trust”), by and through its undersigned 


counsel, submits the following Brief in Support of its Motion to Expedite Discovery.  


Swenson Trust is a North Dakoka landowner that owns 359.4 acres in or within one-half 


mile of a proposed carbon storage facility that is the subject of the June 11-12, 2024 hearing. 


Applicants do not dispute that Swenson Trust’s legal rights may be “substantially affected” by 


these proceedings. See Applicant’s Resp. to Swenson Trust’s Mot. to Cont. Hearing and Req. for 


Sched. Conf., at 10-11. 


Swenson Trust received notice of the hearing on April 16, 2024—less than two months 


before the hearing is to take place. See Braaten Decl. ¶ 3. Underground carbon sequestration 


permitting is complex. Analyzing a facility to understand its potential impact requires detailed 


information and electronic data, specialized expertise, and sufficient time to analyze the 


information and data. Due to this complexity, the current schedule does not allow for Swenson 


Trust to obtain and analyze the information necessary to adequately represent its interests at the 


hearing. See Button Decl., ¶  6. Therefore, Swenson Trust filed a motion to continue the hearing 


which is pending before the Commission.   


In the event Swenson Trust’s motion to continue the hearing is not granted, the Commission 


should order Applicants to respond to Swenson Trust’s discovery requests on an expedited basis. 


Specifically, Swenson Trust’s experts need the information by May 23, 2024 for the first set of 


discovery attached as Exhibit A and by May 29, 2024 for the second and third sets of discovery 


attached as Exhibits B and F to have time to analyze it before the June 11-12, 2024 hearing. See 
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Button Decl., ¶  6. Anything less than continuing the hearing or requiring expedited discovery 


responses would irreparably injure Swenson Trust and be a violation of procedural due process.  


BACKGROUND 


Swenson Trust received notice of the hearing on April 16, 2024 with the hearing scheduled 


for June 11-12, 2024. See Declaration of Derrick Braaten, ¶3. Swenson Trust filed its Petition to 


Intervene on April 18, 2024. Id., ¶4. Swenson Trust filed its Motion to Continue Hearing and 


Request for Scheduling Conference on April 25, 2024. Id., ¶5. Summit Carbon Solutions (“SCS”) 


filed its Response to Motion to Continue Hearing and Request for Scheduling Conference on April 


30, 2024. Id., ¶6. The petition to intervene and motion to continue are still pending. Id., ¶7. 


Swenson Trust served Summit with Landowners Interrogatories and Request for 


Production of Documents to Applications (Set 1) on May 2, 2024. See Exhibit A, attached to the 


Decl. of Derrick Braaten, ¶8. On May 6, 2024, Swenson Trust served Summit with Landowners 


Interrogatories and Request for Production of Documents to Applications (Set 2). See Exhibit B, 


attached to the Decl. of Derrick Braaten, ¶9. Correspondence was sent to Lawrence Bender, 


attorney for Summit on May 7, 2024 to address clerical errors in the discovery served on May 2, 


2024. See Exhibit C, attached to the Decl. of Derrick Braaten, ¶10. Landowners Notice of 30(b)(6) 


Deposition of Summit Carbon Solutions was served upon Summit on May 9, 2024 noticing 


Summit Carbon Solutions 30(b)(6) deposition for June 6, 2024. See Exhibit D, attached to the 


Decl. of Derrick Braaten, ¶11. On May 9, 2024, the undersigned sent an email to Hearing Officer 


Dave Garner, asking for a response to the petition to intervene and motion to continue. See Exhibit 


E, attached to the Decl. of Derrick Braaten, ¶12. On May 10, 2024, Swenson Trust served Summit 


with Landowners Interrogatories and Request for Production of Documents to Applications (Set 


3). See Exhibit F, attached to the Decl. of Derrick Braaten, ¶13. On May 15, 2024, an open records 
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request was sent to the North Dakota Industrial Commission, Oil and Gas Division.  See Exhibit 


G, attached to the Decl. of Derrick Braaten, ¶14. 


STANDARD 


Hearing officers have broad discretion in scheduling, granting continuances, and 


controlling discovery in adjudicative proceedings. Berger v. North Dakota Dept. Of Transp., 2011 


ND 55, ¶ 7, 795 N.W.2d 707, ¶ 7 (rejecting plaintiff’s claim that he was entitled to have his hearing 


held at its originally scheduled time). Section 28-32-33, N.D.C.C., provides that discovery may be 


obtained in an adjudicative proceeding in accordance with the North Dakota Rules of Civil 


Procedure. This section also grants authority to the hearing officer to issue discovery orders. Rule 


34 of the North Dakota Rules of Civil Procedure governs how a party may request and obtain 


documents from another party. The default rule is that a party to whom a request for production is 


directed has 30 days in which to respond after being served. But as is relevant here, a shorter time 


may be ordered by the court (or here, the hearing examiner). Rule 34(b)(2)(A). In other words, 


under § 28-32-33, N.D.C.C., the hearing officer/examiner is authorized to expedite responses to 


discovery requests.  


The Administrative Agencies Practice Act expressly directs that, in all adjudicative 
proceedings, "[t]he administrative agency shall designate the time and place for the 
hearing." N.D.C.C. § 28-32-21(1)(c). Furthermore, the hearing officer has broad 
discretion to regulate the course of the administrative proceeding. N.D.C.C. § 
28-32-35; Medical Arts Clinic, P.C. v. Franciscan Initiatives, Inc., 531 N.W.2d 
289, 300 (N.D. 1995); Knudson v. Director, North Dakota Dep't of Transp., 530 
N.W.2d 313, 316 (N.D. 1995).  [***6] A hearing officer in an adjudicative 
administrative proceeding functions in a quasi-judicial capacity, and shares the 
broad discretion accorded to judicial officers. See Medical Arts Clinic, at 297, 
300; Loran v. Iszler, 373 N.W.2d 870, 876 (N.D. 1985). Thus, it has been 
recognized that hearing officers have discretion to control procedural matters such 
as discovery and admission of evidence. See, e.g., State ex rel. Workforce Safety 
& Ins. v. Altru Health Sys., 2007 ND 38, ¶ 11, 729 N.W.2d 113; May v. 
Sprynczynatyk, 2005 ND 76, ¶ 24, 695 N.W.2d 196. Trial courts have broad 
discretion over the progress and conduct of a trial or hearing, including scheduling 
and the determination whether to continue a trial or hearing. See Hartleib v. Simes, 
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2009 ND 205, ¶ 15, 776 N.W.2d 217; State v. Ripley, 2009 ND 105, ¶ 12, 766 
N.W.2d 465; State v. Schmidkunz, 2006 ND 192, ¶ 22, 721 N.W.2d 387; Peterson 
v. Zerr, 443 N.W.2d 293, 297 n.3 (N.D. 1989). A hearing officer conducting an 
adjudicative administrative proceeding has the same scope of discretion in 
conducting the hearing, including scheduling and continuances. See Medical Arts 
Clinic, at 297, 300. 


 
Berger v. N.D. DOT, 2011 ND 55, ¶ 7, 795 N.W.2d 707, 710 (emphasis added). 
 


The hearing officer should apply a “good cause” standard of review in granting Swenson 


Trust’s motion This standard is appropriate here because N.D.R.Civ.P. 34 is modeled after the 


corresponding federal rule, “good cause” is the standard applied by federal courts in interpreting 


the rule, see Mullane v. Almon , 339 F.R.D 659, 662-664 (N.D. Fla. 2021), and North Dakota courts 


look to federal court interpretations of corresponding federal rules in construing the North Dakota 


Rules of Civil Procedure.  PHI Financial Services v. Johnston Law Office, P.C., 2016 ND 114, ¶ 


11, 881 N.W.2d 216, ¶ 11 (using federal case law applying Fed.R.Civ.P. 37(a)(i) to construe 


N.D.R.Civ.P. 37(a)(i)).  


Further support for applying a “good cause” standard is the fact that North Dakota courts 


and agencies apply it in other contexts that involve the exercise of discretion. See Burleigh County 


Social Service Board v. Rath, 2023 ND 12, ¶ 6, 985 N.W.2d 725, ¶ 6 (reviewing the district court’s 


granting of an extension under the good cause standard in the context of Rule 6(b)(i)); see Order 


on Sinclair Oil & Gas Co. and Missouri River Royalty Corp.'s Motion to Compel and Reopen 


Discovery, Case No. 28637 (considering whether good cause existed to reopen discovery after 


discovery had closed). Thus, if Swenson Trust demonstrates good cause for requesting expedited 


discovery responses, then the motion should be granted. See Mullane v. Almon, 339 F.R.D. 659, 


662-664.  


Procedural fairness is required at an administrative hearing. Schlittenhart v. North Dakota 


Dept. of  Transp., 2015 ND 179, ¶ 27, 865 N.W.2d 825, ¶ 27 (noting that the Court reviews 
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administrative proceedings to “ensure procedural fairness”). “Procedural due process requires 


fundamental fairness, which, at a minimum, necessitates notice and a meaningful opportunity for 


a hearing appropriate to the nature of the case.” Id. (quoting In re G.R.H., 2006 ND 56, ¶ N.W.2d 


587). 


An agency overseeing an adjudicative proceeding that involves an opportunity to comment 


and a hearing must present “the data underlying its proposed action before the close of the 


comment and hearing period.” National Wildlife Federation v. Marsh, 568 F.Supp. 985, 994 (D. 


D.C. 1983) (emphasis in original). This is because the right to comment or be heard cannot be 


meaningful “when one is not apprised of the issues and positions to which the argument is 


relevant.” Id. at 993 (quoting U.S. Lines v. Federal Maritime Commission, 584 F.2d 519, 540 


(D.C.Cir. 1978)). In other words, an exchange of views and dialogue is only possible if the public 


is adequately informed, and “without such dialogue any notion of real public participation is 


necessarily an illusion.” Id.; see also Chemical Mfrs. Ass’n v. U.S. E.P.A., 870 F.2d 177, 200 


(“[F]airness requires that the agency afford interested parties an opportunity to challenge the 


underlying factual data relied on by the agency.”). 


Section 28-32-29, N.D.C.C., authorizes an agency to conduct a prehearing conference. The 


only conditions for doing so are giving reasonable notice to all parties and interested persons and 


conducting the conference in a way that does not substantially prejudice or infringe on the rights 


of any party. § 28-32-29, N.D.C.C. 


ANALYSIS 


It is the express policy of North Dakota to conduct procedures relating to the geologic 


storage of carbon dioxide “in a manner fair to all interests.” § 38-22-01, N.D.C.C. Fairness 


requires, at a minimum, that interested parties be afforded access to all information and data 
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necessary to adequately represent their interests with sufficient time to fully analyze it. The 


engineering complexities of carbon sequestration facilities combined with the expeditious nature 


of administrative hearings require that Swenson Trust receive expedited responses to its discovery 


requests.  


I. Good cause exists to order expedited responses to Swenson Trust’s discovery requests.  
 


North Dakota courts are guided by federal precedent in interpreting the North Dakota Rules 


of Civil Procedure. Federal courts apply a “good cause” standard when reviewing motions to 


expedite discovery. The commission should grant Swenson Trust’s motion because the factors 


comprising the good cause analysis weigh in its favor: Specifically,  (A) the hearing is occurring 


on an expedited basis in comparison to the timeframe contemplated by the North Dakota Rules of 


Civil Procedure; (B) the requested discovery is narrowly tailored to the purpose for seeking 


expedition; (C) the request is being made to be able to adequately prepare for the hearing; (D) the 


burden on the Applicants is minimal because all of the information is readily available to it and 


part of the applications; (E) the information cannot be obtained more efficiently from some other 


source; (F) the discovery process will only minimally be expedited; and (G) there is no possibility 


the case will be disposed of prior to the hearing. 


A. The hearing is occurring on an expedited basis in comparison to the timeframe 
contemplated by the North Dakota Rules of Civil Procedure.  
 


The hearing is scheduled to occur within two months of Swenson Trust receiving notice of 


it. The fact that the hearing is occurring more expeditiously than a typical case in a district court 


cuts in favor of granting Swenson Trust’s motion. A hearing on a preliminary injunction is 


analogous to an administrative proceeding because like a hearing on a preliminary injunction, an 


administrative hearing occurs well in advance of when a typical trial would occur. “Because of the 
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expedited nature of injunctive proceedings, expedited discovery is more likely to be 


appropriate....” Mullane, 339 F.R.D. at 665.  


In both contexts, the North Dakota Rules of Civil Procedure apply, but the rules themselves 


contemplate a lengthier discovery process. In other words, they are an imperfect fit, and an 


expedited process is more likely to be required. This is especially so here, where the facts require 


expert analysis that takes several days to perform. See Button Declar., ¶ 6.  


B. The requested discovery is narrowly tailored to the purpose of seeking expedition.  
 


Swenson Trust has served three sets of discovery requests and noticed a deposition of the 


Applicants. The information requested in the discovery is critical to its ability to present evidence 


at the hearing and requires time to analyze. The fact that Swenson Trust “seeks only limited 


discovery narrowly tailored to serve [its] purpose for seeking expedition” weighs in favor of 


granting the motion. Mullane, 339 F.R.D at 664 (citation omitted). In contrast to the plaintiff in 


Mullane, Swenson Trust has “narrowly tailored” its requests to information which is needed on an 


expedited basis, and therefore this factor supports the showing of good cause.  


C. Swenson Trust requires expedited discovery to sufficiently prepare for the 
hearing.  
 


The reasons for seeking expedited discovery should also be considered. Mullane, 339 


F.R.D. at 664. Swenson Trust requires the expedited discovery to participate and present evidence 


at the hearing. Under § 28-32-35, N.D.C.C., the person presiding over the hearing is required to 


afford parties and others allowed to participate an opportunity to present evidence and argument. 


The right to present evidence implies a right to obtain the information required to present the 


evidence before the hearing. The reason for seeking expedited discovery is simply to be able to 


fully participate at the hearing. This supports Swenson Trust’s motion.  
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D. The burden on the Applicants is minimal because all of the information is readily 
available and is part of the applications.  
 


The information sought is readily available to the Applicants and is narrowly tailored to 


what is needed and is literally part of the applications itself. The diagrams and calculations 


provided in the applications were not created out of thin air, and were created using these models 


as the applications itself indicates. See Section 3.1 of the applications. Thus, this minimal burden 


supports the showing of good cause. See Mullane, 339 F.R.D at 667. Indeed, everything necessary 


for Swenson Trust to evaluate the carbon storage facility would have already been provided to the 


Commission as part of the application process. Therefore, it should already be organized and 


compiled in a format conducive to transferring. As shown in the attached requests, Swenson Trust 


is only seeking expedited responses to fifteen interrogatories and twenty-eight requests for 


production, responses to which are necessary to participate in the hearing. See Exhs. A, B, and F.. 


As the Commission can see, the requests are narrowly tailored and only encompass information 


that the Applicants would have submitted in the application process. Therefore, producing the 


material on an expedited basis would not result in an “unnecessary burden.” See Mullane, 339 


F.R.D at 667. Indeed, any minimal burden on the Applicants from transferring this information is 


greatly outweighed by Swenson Trust’s need for the material. 


E. The discovery process will only minimally be expedited. 


Swenson Trust served its first set of discovery on May 2, 2024. See Braaten Decl. ¶ 8. 


Typically, the Applicants would have thirty days within which to respond. Rule 34, N.D.R.Civ.P. 


Under the timeline requested by Swenson Trust, the Applicants will have twenty-one days, or three 


weeks in which to do so for the first set of discovery. Applicants will have twenty-three days to 


respond to the second set of discovery and nineteen days to respond to the third set of discovery. 


Accordingly, the Applicants will still have the benefit of the majority of typical timeframe in which 
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to respond. Because this timeline does not substantially deviate from the normal progression of 


discovery, this factor supports Swenson Trusts motion. See Mullane, 339 F.R.D at 667-68. 


F. The information cannot be obtained more efficiently from some other source.  


 Courts also consider whether the information can be obtained more efficiently from some 


other source. Mullane, 339 F.R.D. at 663. This simply is not possible here. Therefore, this factor 


also supports a showing of good cause.  


G. There is no possibility the case will be disposed of prior to the hearing.  


Finally, courts consider whether producing the discovery on an expedited basis would be a 


waste—specifically, whether there is a motion to dismiss pending that could dispose of the 


proceedings. Mullane, 339 F.R.D. at 668. But here, there is no such possibility that the case will 


be dismissed before the hearing, so there is no risk the production would be a waste. Therefore, 


this factor too supports Swenson Trust’s showing of good cause. 


II. The commission should exercise its authority under 28-32-29, N.D.C.C. to hold a 
prehearing conference to discuss a discovery plan.  
 
The commission has the authority to hold a prehearing conference under § 28-32-29, 


N.D.C.C. Swenson Trust requests that the commission exercise such authority so the Commission 


and the parties can discuss a discovery plan in this matter.  


CONCLUSION 
 


The complexities of carbon storage in conjunction with the timeline for the hearing require that 


the hearing be continued. If the hearing is not continued, then there is good cause for ordering the 


Applicants to respond to Swenson Trust’s discovery requests by May 23, 2024 for the first set of 


discovery (Exh. A) and by May 29, 2024 for the second and third sets of discovery (Exhs. B and 


F). Swenson Trust will be prejudiced in making its case before the commission if the information 
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is received on a date any later than that. Therefore, the Commission should either continue the 


hearing or grant the instant motion.  


 
DATED this 16th day of May, 2024. 


BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Intervenor The 
Swenson Living Trust 
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NORTH DAKOTA 


OIL AND GAS DIVISION 


 


In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 


Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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DECLARATION OF DERRICK BRAATEN IN SUPPORT OF MOTION TO EXPEDITE 


DISCOVERY 
 
 
 


1. I am an attorney for The Swenson Living Trust (“Swenson Trust”), in the above-


captioned matter. 


2. I represent the Swenson Trust in matters involving the applications submitted by 


Summit Carbon Solutions #1, LLC, Summit Carbon Solutions #2, and Summit Carbon 


Solutions #3, LLC (“SCS”). 


3. Swenson Trust received notice on April 16, 2024 with the hearing scheduled for June 


11-12, 2024. 


4. Swenson Trust filed its Petition to Intervene on April 18, 2024. 


5. Swenson Trust filed its Motion to Continue Hearing and Request for Scheduling 


Conference on April 25, 2024. 


6. Summit Carbon Solutions (“SCS”) filed its Response to Motion to Continue Hearing 


and Request for Scheduling Conference on April 30, 2024. 


7. The petition to intervene and motion to continue are still pending. 


8. Attached hereto as Exhibit A is a true and correct copy of Landowners Interrogatories 


and Request for Production of Documents to Applications (Set 1) served on May 2, 


2024. 


9. Attached hereto as Exhibit B is a true and correct copy of Landowners Interrogatories 


and Request for Production of Documents to Applications (Set 2) served on May 6, 


2024. 
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10. Attached hereto as Exhibit C is a true and correct copy of correspondence sent to 


Lawrence Bender, attorney for Summit on May 7, 2024 to address clerical errors in the 


discovery served on May 2, 2024. 


11. Attached hereto as Exhibit D is a true and correct copy of Landowners Notice of 


30(b)(6) Deposition of Summit Carbon Solutions which was served upon Summit on 


May 9, 2024 noticing Summit Carbon Solutions 30(b)(6) deposition for June 6, 2024. 


12. Attached hereto as Exhibit E is a true and correct copy of an email sent to Hearing 


Officer Dave Garner on May 9, 2024. 


13. Attached hereto as Exhibit F is a true and correct copy of Landowners Interrogatories 


and Request for Production of Documents to Applications (Set 3) served on May 10, 


2024. 


14. Attached hereto as Exhibit G is a true and correct copy of a request for open records 


sent to the North Dakota Industrial Commission, Oil and Gas Division, on May 15, 


2024. 


15. In order for Swenson Trust’s experts to provide reports and/or expert testimony, the 


experts need the documentation by May 23, 2024 and May 29, 2024.  


 


I declare under penalty of perjury under the law of North Dakota, that the foregoing is true 


and correct. 


Executed this 16th day of May, 2024 in Bismarck, North Dakota. 


 


 


Derrick Braaten 
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NORTH DAKOTA 


OIL AND GAS DIVISION 


 


In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 


Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 


 


 


  







3 
 


In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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DECLARATION OF PAUL BUTTON IN SUPPORT OF MOTION TO EXPEDITE 


DISCOVERY 
 
 
 


1. I am a Petroleum Engineer with experience modeling and operating oil and gas 


reservoirs, and I currently reside in Butte, Montana.  


2. Attached hereto as Exhibit H is a true and correct copy of my Curriculum Vitae.  


3. I have worked with CMG the owner of the GEM software many times in the past and 


typically you can get a copy within a week of requesting a quote.   


4. For GEM, the data decks are easily exportable if you have the .dat file and any included 


files that are called on it can be rerun pretty easily.  


5. Runtime is not only based on the model size (number of cells) but also how quickly the 


solutions converge for each time step. In my experience, a model that is having 


convergence problems can take days to run. Introducing a new fluid, CO2, into the 


reservoir is most likely going to create convergence problems but it is hard to determine 


what the run time is until we get ahold of the model and either run it or look at the 


existing output files to see what the run time is and the computer processing power that 


was used to run the model. 


6. I am familiar with Schlumberger’s software. 


7. In order to allow adequate time, I estimate that the geologist and I and the expert 


reviewing the PHREEQC model would need to receive the electronic data for the GEM, 


SLB Petrel, PHREEQC, and other computer models by May 23, 2024 in order to run 


and analyze the models and prepare for the hearing on June 11-12.  
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I declare under penalty of perjury under the law of North Dakota, that the foregoing is true 


and correct. 


 


 


Executed this 16th day of May, 2024 in Butte, Montana. 


 


__________________________________ 
Paul Button 
 


Paul Button (May 16, 2024 14:23 MDT)
Paul Button
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NORTH DAKOTA 


OIL AND GAS DIVISION 


In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 


In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 


Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 


Exhibit A to Declaration of Derrick Braaten 
Case Nos. 30869-30880
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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LANDOWNERS INTERROGATORIES AND REQUEST FOR PRODUCTION OF 


DOCUMENTS TO APPLICANTS (SET 1) 
 


 
PLEASE TAKE NOTICE, that The Swenson Living Trust, (“Landowners”), hereby 


require Applicants, Summit Carbon Storage #1, LLC, Summit Carbon Storage #2 , and Summit 


Carbon Storage #3, LLC (“SCS” or “Summit”), to answer the following interrogatories, signed 


and under oath, and produce and permit Landowners to inspect and copy documents responsive to 


the document requests contained herein in accordance with Rules 33 and 34 of the North Dakota 


Rules of Civil Procedure. Your answers must be in writing and signed by someone authorized to 


sign on behalf of, and whose signature binds, Summit. Documents should be made available at the 


office of Braaten Law Firm, 109 N. 4th St., Suite 100, Bismarck, North Dakota, or copies of said 


documents may be forwarded to Landowners attorneys (in native, electronic format). A copy of 


the answers and responses, together with your objections, if any, must be served within thirty (30) 


days from the date of service, or within such other time as the court may allow, or parties agree. 


INSTRUCTIONS 


1. These interrogatories and requests for production are deemed to be continuing in 


nature and should you, your counsel, or anyone representing your interest become aware of or 


acquire any additional knowledge or documents which affect the accuracy or completeness of any 


answers herein, or which relate to the matters into which these requests for production inquire, it 


is hereby demanded that such knowledge and documents be immediately transferred to the 


undersigned attorney by way of supplemental answers and responses to the full extent required by 


Rule 26(e), N.D.R.Civ.P. 
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2. In answering these interrogatories and requests for production, you are required to 


furnish all information and responsive documents in the possession of you, your attorney, 


accountants, advisors, or other persons directly employed by you. 


3. Your attention is directed to Rule 34 of the North Dakota Rules of Civil Procedure, 


which provides that any party who produces documents for inspection “must produce documents 


as they are kept in the usual course of business or must organize and label them to correspond to 


the categories in the request.”  If the requested documents are stored only on software or otherwise 


are “computer based information,” regardless of whether you produce as kept in the usual course 


of business or by category, you are directed to produce the raw data along with codes and programs 


necessary for translating it into usable form, or produce the information in a finished, usable form. 


In either case, all necessary glossaries, keys, indices, metadata, and software necessary for 


interpretation of the material should be produced  unless software is proprietary in nature, in which 


case native format should be produced with an indication of the software types required to view 


and process the data.    


4. Produce electronic records in their native format. Without limiting the 


generality of the foregoing, Word documents should be produced in .docx or .doc format, emails 


should be produced in Outlook or .eml format, ArcGIS shapefiles should be produced in .shp, .shx 


and .dbf formats (and when available .prj, .xml, .sbn, and .sbx), and Excel spreadsheets should be 


produced in .xlsx, .xls, or .csv format. To the maximum extent feasible, file structures should be 


maintained, especially when a data or document database is linked to an ArcGIS map, website, or 


other such file. 


5. In responding to the requests for production, for each document or any portion 


thereof which you have withheld based on privilege, describe the factual basis for your claim of 
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privilege in sufficient detail to permit adjudication of the validity of that claim, including the 


following: 


a. A brief description of the type of document or communication; 


b. The date of the document or communication; 


c. The name, title and job description of the transmitter of the document or 
communication; 


d. The name, title, and job description of the person to whom the document or 
communication was addressed; 


e. The name, title, and job description of each person who has received or had 
access to the document or communication; 


f. A brief description of the subject matter of the document or communication; 
and 


g. The nature of the privilege claim. 


6. In responding to the Requests for Production, for each document or any portion 


thereof which has been lost, discarded or destroyed, identify such document as completely as 


possible, providing as much of the following information as possible: 


a. The type of document; 


b. Its date; 


c. The date or approximate date it was lost, discarded, or destroyed; 


d. The reason(s) for disposing of the document (if discarded or destroyed); 


e. The identity of all person(s) authorizing or having knowledge of the 
circumstances surrounding the disposal of the document; 


f. The identity of the person(s) who lost, discarded or destroyed the document; 
and 


g. The identity of all persons having knowledge of the contents thereof. 


7. Each interrogatory and request for production (as well as these instructions) may 


contain one or more terms that are defined below. You should construe each defined term 
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according to the meaning of that word as set forth below. All other words should be construed 


consistent with customary usage given the context in which the words appear such that, in each 


instance, you should construe any word to bring that word within the scope of the discovery request 


in which it appears. Consistent with the above, the singular usage of a word shall be considered to 


include within its meaning the plural, and vice versa; the conjunctive shall be considered to include 


within its meaning the disjunctive, and vice versa; and the feminine shall be considered to include 


within its meaning the masculine, and vice versa. 


DEFINITIONS 


As used in these Interrogatories and Request for Production of Documents, the following 


terms shall have the meanings and definitions as indicated: 


1. “SCS” or “Summit” means the applicants in NDIC Case Nos. 30870, 30871, 30872 


(for “Summit Carbon Storage #1, LLC,”); 30873, 30874, 30875, 30876 (for “Summit Carbon 


Storage #2,”) and 30877, 30878, 30879, 30880 (for “Summit Carbon Storage #3, LLC,”) and each 


of those entities’ authorized agents. 


2. “Landowner” means The Swenson Living Trust. 


3. “Storage Reservoir” means the reservoir and formation into which Summit intends 


to inject CO2 within the Areas of Review as well as the confining layers, as defined and depicted 


by Summit’s applications herein (see e.g. Figure 1-1, NDIC Case No. 30869) including but not 


limited to the Storage Reservoir as defined by Section 1.15 of the Storage Agreement included 


with Summit’s applications in NDIC Case No. 30869, and includes the confining layers/zones, to 


wit: 


the Pore Space and confining subsurface strata underlying the Facility Area 
described as the Opeche/Spearfish (Upper Confining Zone), Broom Creek 
(Injection Zone), and Amsden (Lower Confining Zone) Formation(s) and which are 
defined as identified by the well logging suite performed at one stratigraphic well, 
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the Milton Flemmer 1 well (NDIC File No. 38594) located in the NW¼ of the NE¼, 
Section 35, Township 141 North, Range 88 West, Mercer County, North Dakota. 
The Storage Reservoir is defined as the stratigraphic interval from below the top of 
the Opeche/Spearfish Formation found at a depth of 5,587 feet below the Kelly 
Bushing, to above the base of the Amsden Formation, found at a depth of 6,421 feet 
below the Kelly Bushing, as identified by the Array Induction Gamma log run in 
the Milton Flemmer 1 well. The logging suite included triple combo (gamma ray 
[GR], density porosity, and resistivity), caliper, spectral GR, combinable magnetic 
resonance (CMR), elemental capture spectroscopy (ESC), dipole sonic including 
four-arm caliper and inclinometer, and an image log. Further, the acquired logs 
were used to pick formation top depths and interpret lithology, petrophysical 
properties, and time-to-depth shifting of seismic data obtained from three 3D 
seismic surveys and one 5-mile long 2D seismic line covering an area totaling 208 
miles in and around the Milton Flemmer 1 stratigraphic well. Formation top depths 
were picked from the top of the Pierre Formation to the base of the Amsden 
Formation. The average depth of the top of the Opeche/Spearfish Formation (Upper 
Confining Zone) across the storage facility area is 5,464 total vertical depth (TVD). 
The average depth of the base of the Amsden Formation (Lower Confining Summit 
Carbon Storage #1, LLC – Broom Creek 5 Zone) across the storage facility area is 
6,270 feet TVD. The average thickness of the Storage Reservoir across the storage 
facility area is 806 feet. 


 
4. “Communication” means any oral or written utterance, notation, or statement of 


any nature, by and to whomever, including, but not limited to, correspondence, text messages, chat 


messages, emails, letters, and any other oral or written conversations, dialogues, discussions, 


interviews, or consultations, between or among two or more persons. 


5. “Document” means all documents or electronically stored information discoverable 


under N.D.R.Civ.P. 34 - including writings, drawings, graphs, charts, photographs, sound 


recordings, images, and other data or data compilations - stored in any medium from which 


information can be obtained either directly or, if necessary, after translation by you into a 


reasonably usable form. Documents and electronically stored information encompasses and 


includes all file formats in which electronically stored information is or can be stored or saved, 


and always includes the native file format if one exists. 
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6.  “ESI” or “electronically stored information” means all electronically stored 


information discoverable under N.D.R.Civ.P. 34 - including writings, databases, shapefiles, 


electronic or computer files, graphs, charts, photographs, sound recordings, images, and other data 


or data compilations - stored in any medium from which information can be obtained either directly 


or, if necessary, after translation by you into a reasonably usable form. ESI encompasses and 


includes all file formats in which electronically stored information is or can be stored or saved, 


and always includes the native file format if one exists. 


7. “Identification,” “identify,” or “identity,” when used in reference to (a) a natural 


person, requires you to state his or her full name and residential and business addresses; (b) a 


corporation, requires you to state its full corporate name and any names under which it does 


business, its state of incorporation, the address of its principal place of business, and the addresses 


of all of its offices in the State of North Dakota; (c) a business, requires you to state the full name 


or style under which the business is conducted, its business address or addresses, the types of 


businesses in which it is engaged, the geographic area in which it conducts those businesses, and 


the identity of the person or persons who own, operate, and control the business; (d) a document, 


requires you to state the number of pages and the nature of the document (e.g., letter or 


memorandum), and if not apparent on the face of the document or ESI, its title, its date, the name 


or names of its authors and recipients, and its present location and custodian; (e) a communication, 


requires you, if any part of the communication was written, to identify the document or documents 


which refer to or evidence the communication, and, to the extent that the communication was non-


written, to identify the persons participating in the communication and to state the date, manner, 


place, and substance of the communication. 
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8. “Person” means any individual acting in any capacity as well as any entity or 


organization, including divisions, departments, and other units of the organization, and shall 


include such organizations as public or private corporations, partnerships, joint ventures, voluntary 


or unincorporated associations, sole proprietorships, trusts, estates, governmental agencies, 


commissions, bureaus, or departments. 


9. “Representative” means any agent, employee, servant, officer, director, attorney, 


or other person acting or purporting to act on behalf of the person in question. 


10. “You,” “your,” or “yourself” refer to “SCS” or “Summit”, each of its agents, 


representatives, and attorneys, and each person acting or purporting to act on its behalf. 


 
INTERROGATORIES 


 
INTERROGATORY NO. 1: Identify the petroleum engineers or reservoir 


engineers who made any material contribution to Summit’s applications or the materials provided 


in support of Summit’s applications in NDIC Case Nos. 30869-30880. 


INTERROGATORY NO. 2: Identify the geologists who made any material 


contribution to Summit’s applications or the materials provided in support of Summit’s 


applications in NDIC Case Nos. 30869-30880. 


INTERROGATORY NO. 3: List any other individuals not listed in Interrogatories 


1 and 2 who made any material contribution to Summit’s applications or the materials provided in 


support of Summit’s applications in NDIC Case Nos. 30869-30880.Identify each and every person 


whom you expect to call or may call as a witness at trial. 


INTERROGATORY NO. 4: Identify all witnesses Summit plans to testify in 


support of Summit’s applications in NDIC Case Nos. 30869-30880. 
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INTERROGATORY NO. 5: Identify all exhibits Summit plans to offer in support 


of Summit’s applications in NDIC Case Nos. 30869-30880. 


 
 
 


REQUESTS FOR PRODUCTION 
 


REQUEST NO. 1: Please produce the underlying data and electronic files necessary to 


run the model used to create the images of the pressure differentials contained in Figures 3-14(a-


d) in Summit’s application in NDIC Case No. 30869. 


REQUEST NO. 2: Please produce all the input files, field and analytical data , and the model 


geochemical database used to evaluate the CO2 effects on the upper and lower confining layers, including 


but not limited to all inputs and data files used to run the United States Geological Survey’s USGS's Phreeqc 


geochemical model. 


REQUEST NO. 3: Please produce all the input files, field and analytical data , and the model 


geochemical database used to run Computer Modelling Group Ltd.’s GEM model and software or any 


similar model or software used for the same purposes. 


REQUEST NO. 4: Please produce all the input files, field and analytical data , and the model 


geochemical database used to run any modelling or analysis of critical threshold pressures or areal extent 


of review or impact and pressure buildup, or which was used to do any kind of analysis related to EPA 


Method 1 or EPA Method 2 or Analytical Solution for Leakage in Multilayered Aquifers – ASLMA, or any 


risk-based area-of-review analysis. 


REQUEST NO. 5: Please produce the following data and files as referenced by Summit 


in its application in NDIC Case No. 30873: Geophysical Logs that penetrate injection and 


confining zones, Seismic survey data and core sample measurements, Acoustic impedance, total 


porosity, effective porosity, permeability, facies, and SLB’s Petrel was used to interpolate 


structural surfaces for zones. 
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REQUEST NO. 6: Please produce all the input files, field and analytical data, and the model 


geochemical database used to evaluate the CO2 effects on the upper and lower confining layers, including 


but not limited to all inputs and data files used to run Computer Modelling Group Ltd.’s GEM model and 


software or any similar model or software used for the same purposes. 


REQUEST NO. 7: Please produce all data from any parameter referenced or described 


in Table 2-1: Model Parameters for Multiphase Fluid Modeling of Geologic Sequestration as that 


table appears in EPA Guidance - AOR Evaluation and Corrective Action Guidance (Guidance 


page 11) as found here: AOR Evaluation and Corrective Action Guidance - 


https://www.epa.gov/sites/default/files/2015-07/documents/epa816r13005.pdf. 


REQUEST NO. 8: Please produce all electronic files and data provided to the North 


Dakota Industrial Commission or its Department of Mineral Resources or Oil and Gas Division in 


association with or related to the applications in NDIC Case Nos. 30869-30880.Please produce the 


general ledger detail (or account activity report) for the account for Drain #11 starting January 1, 


2011 through present, on an annual basis (i.e. January 1, 2011 to December 31, 2011, and January 


1, 2012 to December 31, 2012, etc.). 


REQUEST NO. 9: Please produce all 3D numerical reservoir simulation model data 


decks, output files and graphing files of the Storage Reservoir in original electronic format. 


Without limiting the foregoing, such files may commonly be stored in Slumberger Eclipse format, 


CMG (Canadian Modeling Group) Imex format, or other similar format. The purpose of this 


request is to obtain the simulation model of the proposed storage facilities and associated reservoir, 


along with input and output files in Summit’s possession for this simulation model.  


REQUEST NO. 10: Please produce structure maps of the injection zone top, structure 


maps for major sub zones, and/or structure maps of confining zones for the Storage Reservoir and 


the confining zones as defined therein. Such maps include those created based upon formation tops 
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from well logs, 3D seismic reflectors, and interpretation of geologic deposition environment to 


give a representation of the elevation change across the target reservoir. 


REQUEST NO. 11: Please produce all gross and net thickness isopach maps for the 


Storage Reservoir. 


REQUEST NO. 12: Please produce pore volume (PV) maps and hydrocarbon pore 


volume (HCPV) maps of the Storage Reservoir, regardless of when compiled and regardless of 


whether created by Summit. 


REQUEST NO. 13: Please produce all well logs (raw data plus processed and interpreted 


copies) from anywhere in or near the Storage Reservoir. Specially please produce the well logs in 


.las or other digital format, including any and all well logs utilized by Summit in developing its 


applications herein. 


REQUEST NO. 14: Please produce any databases, spreadsheets, or other documents 


containing porosity, permeability, saturation, and other rock properties such as (minerology, 


geomechanical properties etc) for the Storage Reservoir in original electronic format and, if 


available, in Excel spreadsheet format. 


REQUEST NO. 15: Please produce water chemistry and any other liquid or solid 


sampling data for water or other substances in the Storage Reservoir. Please include any gas 


solubility testing that was performed on the water samples for CO2 or injected gas stream. 


REQUEST NO. 16: Please produce all spreadsheets, databases, and other documents or 


compilations containing reservoir pressure data for the Storage Reservoir, including but not limited 


to all bottom hole pressure data, surface pressure data, and fluid level measurements. If a 


spreadsheet is not available, then please produce all Documents containing this information. 
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REQUEST NO. 17: Please produce all relative permeability data for the Storage 


Reservoir, including core test information. If multiple cores have been tested, please produce all 


test data. 


REQUEST NO. 18: Please produce all capillary pressure data for all cores tested in the 


Storage Reservoir. 


REQUEST NO. 19: Please produce all routine core analysis data for the Storage 


Reservoir. 


REQUEST NO. 20: Please produce all spreadsheets of reservoir temperature data in the 


Storage Reservoir, including spreadsheets indexing reservoir temperature data to well name and 


API number. If this information is not available in spreadsheet format, then please produce all 


Documents containing this information. 


REQUEST NO. 21: Please produce all written interpretations of micro-seismic data 


obtained from the Storage Reservoir.  


 


Dated this 2nd day of May, 2024. BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 


 Derrick Braaten (ND #06394) 
derrick@braatenlawfirm.com  
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
Fax:  701-221-5842 
 
Attorneys for the Swenson Living Trust 
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NORTH DAKOTA 


OIL AND GAS DIVISION 


In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 


In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 


Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 


Exhibit B to Declaration of Derrick Braaten 
Case Nos. 30869-30880
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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LANDOWNERS INTERROGATORIES AND REQUEST FOR PRODUCTION OF 


DOCUMENTS TO APPLICANTS (SET 2) 
 


 
PLEASE TAKE NOTICE, that The Swenson Living Trust, (“Landowners”), hereby 


require Applicants, Summit Carbon Storage #1, LLC, Summit Carbon Storage #2 , and Summit 


Carbon Storage #3, LLC (“SCS” or “Summit”), to answer the following interrogatories, signed 


and under oath, and produce and permit Landowners to inspect and copy documents responsive to 


the document requests contained herein in accordance with Rules 33 and 34 of the North Dakota 


Rules of Civil Procedure. Your answers must be in writing and signed by someone authorized to 


sign on behalf of, and whose signature binds, Summit. Documents should be made available at the 


office of Braaten Law Firm, 109 N. 4th St., Suite 100, Bismarck, North Dakota, or copies of said 


documents may be forwarded to Landowners attorneys (in native, electronic format). A copy of 


the answers and responses, together with your objections, if any, must be served within thirty (30) 


days from the date of service, or within such other time as the Commission may allow, or parties 


agree. 


INSTRUCTIONS 


1. These interrogatories and requests for production are deemed to be continuing in 


nature and should you, your counsel, or anyone representing your interest become aware of or 


acquire any additional knowledge or documents which affect the accuracy or completeness of any 


answers herein, or which relate to the matters into which these requests for production inquire, it 


is hereby demanded that such knowledge and documents be immediately transferred to the 


undersigned attorney by way of supplemental answers and responses to the full extent required by 


Rule 26(e), N.D.R.Civ.P. 
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2. In answering these interrogatories and requests for production, you are required to 


furnish all information and responsive documents in the possession of you, your attorney, 


accountants, advisors, or other persons directly employed by you. 


3. Your attention is directed to Rule 34 of the North Dakota Rules of Civil Procedure, 


which provides that any party who produces documents for inspection “must produce documents 


as they are kept in the usual course of business or must organize and label them to correspond to 


the categories in the request.”  If the requested documents are stored only on software or otherwise 


are “computer based information,” regardless of whether you produce as kept in the usual course 


of business or by category, you are directed to produce the raw data along with codes and programs 


necessary for translating it into usable form, or produce the information in a finished, usable form. 


In either case, all necessary glossaries, keys, indices, metadata, and software necessary for 


interpretation of the material should be produced  unless software is proprietary in nature, in which 


case native format should be produced with an indication of the software types required to view 


and process the data.    


4. Produce electronic records in their native format. Without limiting the 


generality of the foregoing, Word documents should be produced in .docx or .doc format, emails 


should be produced in .msg (Outlook) or .eml format, ArcGIS shapefiles should be produced in 


.shp, .shx and .dbf formats (and when available .prj, .xml, .sbn, and .sbx), and Excel spreadsheets 


should be produced in .xlsx, .xls, or .csv format. To the maximum extent feasible, file structures 


should be maintained, especially when a data or document database is linked to an ArcGIS map, 


website, or other such file. 


5. In responding to the requests for production, for each document or any portion 


thereof which you have withheld based on privilege, describe the factual basis for your claim of 
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privilege in sufficient detail to permit adjudication of the validity of that claim, including the 


following: 


a. A brief description of the type of document or communication; 


b. The date of the document or communication; 


c. The name, title and job description of the transmitter of the document or 
communication; 


d. The name, title, and job description of the person to whom the document or 
communication was addressed; 


e. The name, title, and job description of each person who has received or had 
access to the document or communication; 


f. A brief description of the subject matter of the document or communication; 
and 


g. The nature of the privilege claim. 


6. In responding to the Requests for Production, for each document or any portion 


thereof which has been lost, discarded or destroyed, identify such document as completely as 


possible, providing as much of the following information as possible: 


a. The type of document; 


b. Its date; 


c. The date or approximate date it was lost, discarded, or destroyed; 


d. The reason(s) for disposing of the document (if discarded or destroyed); 


e. The identity of all person(s) authorizing or having knowledge of the 
circumstances surrounding the disposal of the document; 


f. The identity of the person(s) who lost, discarded or destroyed the document; 
and 


g. The identity of all persons having knowledge of the contents thereof. 


7. Each interrogatory and request for production (as well as these instructions) may 


contain one or more terms that are defined below. You should construe each defined term 
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according to the meaning of that word as set forth below. All other words should be construed 


consistent with customary usage given the context in which the words appear such that, in each 


instance, you should construe any word to bring that word within the scope of the discovery request 


in which it appears. Consistent with the above, the singular usage of a word shall be considered to 


include within its meaning the plural, and vice versa; the conjunctive shall be considered to include 


within its meaning the disjunctive, and vice versa; and the feminine shall be considered to include 


within its meaning the masculine, and vice versa. 


DEFINITIONS 


As used in these Interrogatories and Request for Production of Documents, the following 


terms shall have the meanings and definitions as indicated: 


1. “SCS” or “Summit” means the applicants in NDIC Case Nos. 30869, 30870, 30871, 


30872 (for “Summit Carbon Storage #1, LLC,”); 30873, 30874, 30875, 30876 (for “Summit 


Carbon Storage #2,”) and 30877, 30878, 30879, 30880 (for “Summit Carbon Storage #3, LLC,”) 


and each of those entities’ authorized agents. 


2. “Landowner” means The Swenson Living Trust. 


3. “Storage Reservoir” means the reservoir and formation into which Summit intends 


to inject CO2 and the confining zones within the Areas of Review as defined and depicted by 


Summit’s applications herein (see e.g. Figure 1-1, NDIC Case No. 30869) including but not limited 


to the Storage Reservoir as defined by Section 1.15 of the Storage Agreement included with 


Summit’s applications in NDIC Case No. 30869, to wit: 


the Pore Space and confining subsurface strata underlying the Facility Area 
described as the Opeche/Spearfish (Upper Confining Zone), Broom Creek 
(Injection Zone), and Amsden (Lower Confining Zone) Formation(s) and which are 
defined as identified by the well logging suite performed at one stratigraphic well, 
the Milton Flemmer 1 well (NDIC File No. 38594) located in the NW¼ of the NE¼, 
Section 35, Township 141 North, Range 88 West, Mercer County, North Dakota. 
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The Storage Reservoir is defined as the stratigraphic interval from below the top of 
the Opeche/Spearfish Formation found at a depth of 5,587 feet below the Kelly 
Bushing, to above the base of the Amsden Formation, found at a depth of 6,421 feet 
below the Kelly Bushing, as identified by the Array Induction Gamma log run in 
the Milton Flemmer 1 well. The logging suite included triple combo (gamma ray 
[GR], density porosity, and resistivity), caliper, spectral GR, combinable magnetic 
resonance (CMR), elemental capture spectroscopy (ESC), dipole sonic including 
four-arm caliper and inclinometer, and an image log. Further, the acquired logs 
were used to pick formation top depths and interpret lithology, petrophysical 
properties, and time-to-depth shifting of seismic data obtained from three 3D 
seismic surveys and one 5-mile long 2D seismic line covering an area totaling 208 
miles in and around the Milton Flemmer 1 stratigraphic well. Formation top depths 
were picked from the top of the Pierre Formation to the base of the Amsden 
Formation. The average depth of the top of the Opeche/Spearfish Formation (Upper 
Confining Zone) across the storage facility area is 5,464 total vertical depth (TVD). 
The average depth of the base of the Amsden Formation (Lower Confining Summit 
Carbon Storage #1, LLC – Broom Creek 5 Zone) across the storage facility area is 
6,270 feet TVD. The average thickness of the Storage Reservoir across the storage 
facility area is 806 feet. 


 
4. “Communication” means any oral or written utterance, notation, or statement of 


any nature, by and to whomever, including, but not limited to, correspondence, text messages, chat 


messages, emails, letters, and any other oral or written conversations, dialogues, discussions, 


interviews, or consultations, between or among two or more persons. 


5. “Document” means all documents or electronically stored information discoverable 


under N.D.R.Civ.P. 34 - including writings, drawings, graphs, charts, photographs, sound 


recordings, images, and other data or data compilations - stored in any medium from which 


information can be obtained either directly or, if necessary, after translation by you into a 


reasonably usable form. Documents and electronically stored information encompasses and 


includes all file formats in which electronically stored information is or can be stored or saved, 


and always includes the native file format if one exists. 


6.  “ESI” or “electronically stored information” means all electronically stored 


information discoverable under N.D.R.Civ.P. 34 - including writings, databases, shapefiles, 
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electronic or computer files, graphs, charts, photographs, sound recordings, images, and other data 


or data compilations - stored in any medium from which information can be obtained either directly 


or, if necessary, after translation by you into a reasonably usable form. ESI encompasses and 


includes all file formats in which electronically stored information is or can be stored or saved, 


and always includes the native file format if one exists. 


7. “Identification,” “identify,” or “identity,” when used in reference to (a) a natural 


person, requires you to state his or her full name and residential and business addresses; (b) a 


corporation, requires you to state its full corporate name and any names under which it does 


business, its state of incorporation, the address of its principal place of business, and the addresses 


of all of its offices in the State of North Dakota; (c) a business, requires you to state the full name 


or style under which the business is conducted, its business address or addresses, the types of 


businesses in which it is engaged, the geographic area in which it conducts those businesses, and 


the identity of the person or persons who own, operate, and control the business; (d) a document, 


requires you to state the number of pages and the nature of the document (e.g., letter or 


memorandum), and if not apparent on the face of the document or ESI, its title, its date, the name 


or names of its authors and recipients, and its present location and custodian; (e) a communication, 


requires you, if any part of the communication was written, to identify the document or documents 


which refer to or evidence the communication, and, to the extent that the communication was non-


written, to identify the persons participating in the communication and to state the date, manner, 


place, and substance of the communication. 


8. “Person” means any individual acting in any capacity as well as any entity or 


organization, including divisions, departments, and other units of the organization, and shall 


include such organizations as public or private corporations, partnerships, joint ventures, voluntary 
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or unincorporated associations, sole proprietorships, trusts, estates, governmental agencies, 


commissions, bureaus, or departments. 


9. “Representative” means any agent, employee, servant, officer, director, attorney, 


or other person acting or purporting to act on behalf of the person in question. 


10. “Summit’s applications” means all of Summit’s applications and documents and 


other materials in support in NDIC Case Nos. 30869, 30870, 30871, 30872; 30873, 30874, 30875, 


30876; 30877, 30878, 30879, 30880. 


11. “You,” “your,” or “yourself” refer to “SCS” or “Summit”, and its authorized agents. 


 
INTERROGATORIES 


 
INTERROGATORY NO. 1: Identify all software programs necessary to open or 


run or execute any electronic files that are themselves responsive to or which contain data and 


information responsive to any of Landowners written interrogatories or requests for production of 


documents. Please exclude from your answer any software programs needed to open files with the 


following extensions: .doc, .docx, .pdf, .xlsx, .csv, .eml, .msg, as well as common audio-visual file 


types that can be opened with freely-available software such as .jpg/.jpeg, .tiff, and .mp4 files. 


INTERROGATORY NO. 2: State whether Summit possesses documents related 


to any exchange of valuable consideration (including but not limited to monetary compensation 


even if nominal) for the right to use or damage the pore space of a property. 


INTERROGATORY NO. 3: Describe how Summit determined the amounts it 


paid to property owners for use of or damage to their pore space for its activities related to 


Summit’s applications. 


INTERROGATORY NO. 4: State the amounts that Summit has paid to property 


owners for use of or damage to pore space for injections of CO2. 
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INTERROGATORY NO. 5: State how Summit determines if a property owner 


has been “equitably compensated” as that phrase is used in N.D.C.C. § 38-22-08(14), and what 


criteria it uses to make this determination. 


INTERROGATORY NO. 6: Identify the factual basis in Summit’s applications or 


the materials submitted in support of Summit’s applications that might support or that Summit will 


use to support a finding that property owners have been “equitably compensated” as that phrase is 


used in N.D.C.C. § 38-22-08(14). 


INTERROGATORY NO. 7: Identify the factual basis in any documents or 


information sources other than Summit’s applications that might support or that Summit will use 


to support a finding that property owners have been “equitably compensated” as that phrase is used 


in N.D.C.C. § 38-22-08(14). 


INTERROGATORY NO. 8: Identify the sections of Summit’s applications that 


support a finding that “[t]hat the proposed storage facility will not adversely affect surface waters 


or formations containing fresh water” as is stated at N.D.C.C. § 38-22-08(7). If Summit claims 


that any documents or information outside of Summit’s applications support such a finding, 


identify those documents and information. 


INTERROGATORY NO. 9: Identify the source of any carbon dioxide that will be 


injected pursuant to Summit’s applications that is created or produced or originates in North 


Dakota. 


REQUESTS FOR PRODUCTION 
 


REQUEST NO. 1: Please produce all agreements for use of or damage to the pore space 


of any property that are in your possession.  
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REQUEST NO. 2: Without limiting the generality of Request No. 1, please produce all 


agreements that might support or that Summit will use to support a finding “[t]hat the storage 


operator has obtained the consent of persons who own at least sixty percent of the storage 


reservoir's pore space” as required by N.D.C.C. § 38-22-08(5). 


REQUEST NO. 3: Without limiting the generality of Request No. 1, produce all 


agreements that might support or that Summit will use to support a finding that “all nonconsenting 


pore space owners are or will be equitably compensated” as stated in N.D.C.C. § 38-22-08(14). 


REQUEST NO. 4: Please produce all documents containing data or information 


indicating or indicative of market values for any rights associated with the use of or damage to a 


property’s pore space. 


REQUEST NO. 5: Without limiting the generality of the foregoing requests, please 


produce all agreements for use of or damage to any surface estate necessary for Summit to 


complete construction of the facilities described in Summit’s applications, including but not 


limited to its injections wells (but for clarification not those agreements necessary for the interstate 


transmission line subject to siting proceedings before the ND Public Service Commission). 


REQUEST NO. 6: Please produce all correspondence related to Summit’s applications 


between Summit and the North Dakota Industrial Commission and its Department of Mineral 


Resources and its Oil and Gas Division (collectively “NDIC”) and any authorized agents of the 


NDIC, and all correspondence between your authorized agents and the NDIC (including any 


individuals copied on or submitting Summit’s applications) related to Summit’s applications. 
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Dated this 6th day of May, 2024 BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 


 Derrick Braaten (ND #06394) 
derrick@braatenlawfirm.com  
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
 
Attorneys for the Swenson Living Trust 


 












May 7, 2024 


Via Email Only 


Lawrence Bender 
304 East Front Avenue, Suite 400 
Bismarck, ND 58504-5639 
lbender@fredlaw.com 


Re: Summit Carbon Solutions – NDIC Case Nos. 30869-30880 


Lawrence: 


I am writing to address clerical errors in the discovery served on May 2, 2024. 


Case number 30869 was inadvertently left out of the definitions in paragraph 1. The definition 
should read as follows: 


1. “SCS” or “Summit” means the applicants in NDIC Case Nos. 30869, 30870, 30871, 30872 (for
“Summit Carbon Storage #1, LLC,”); 30873, 30874, 30875, 30876 (for “Summit Carbon Storage
#2,”) and 30877, 30878, 30879, 30880 (for “Summit Carbon Storage #3, LLC,”) and each of those
entities’ authorized agents.


There was also a clerical error in Request No. 8. It should read as follows: 


REQUEST NO. 8: Please produce all electronic files and data provided to the North Dakota 
Industrial Commission or its Department of Mineral Resources or Oil and Gas Division in 
association with or related to the applications in NDIC Case Nos. 30869-30880. 


Please let me know if you have any questions or need any further clarification. 


Derrick Braaten 


DB/dnz 


cc: Clients 


Exhibit C to Declaration of Derrick Braaten 
Case Nos. 30869-30880
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NORTH DAKOTA 


OIL AND GAS DIVISION 


In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 


In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 


Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 


Exhibit D to Declaration of Derrick Braaten 
Case Nos. 30869-30880
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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LANDOWNERS NOTICE OF 30(b)(6) DEPOSITION OF  


SUMMIT CARBON SOLUTIONS 
 


 
TO: Summit Carbon Solutions, by and through its attorney, Lawrence Bender, Fredrickson & 


Byron, P.A., 1133 College Drive, Suite 1000, Bismarck, North Dakota, 58501: 
 


[¶1] PLEASE TAKE NOTICE that, pursuant to N.D.C.C. § 28-32-33 and Rule 30(b)(6) of 


the North Dakota Rules of Civil Procedure, Intervenor The Swenson Living Trust (“Landowners” 


or “Swenson Trust”) will take the deposition upon oral examination of Summit Carbon Solutions 


(“SCS” or “CO2 injector”) through one or more of its officers, directors, managing agents, or other 


representatives who shall be designated to testify on the CO2 injector’s behalf regarding all 


information known or reasonably available to the CO2 injector with respect to the subject matters 


identified in Exhibit A.  


[¶2] The deposition shall commence on June 6, 2024 at 9:00 a.m. (Central Time), and 


continue thereafter until complete, at the offices of Braaten Law Firm, 100 N. 4th St., Ste. 100, 


Bismarck, North Dakota 58501. The deposition shall be conducted before a court reporter, or other 


officer authorized by law to administer oaths, and shall be recorded by stenographic means and 


supplementally recorded by video. The deposition will be taken for the purposes of discovery, for 


use at hearings, or for other purposes as permitted under the North Dakota Rules of Civil Procedure 


and N.D.C.C. ch. 28-32. 
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Dated this 9th day of May, 2024. 


BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
derrick@braatenlawfirm.com 
 
Attorneys for Intervenor  
The Swenson Living Trust 
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EXHIBIT A TO NOTICE OF DEPOSITION OF SUMMIT CARBON SOLUTIONS 


 
DEFINITIONS 


As used in this Notice, the following terms shall have the meanings and definitions as 


indicated: 


1. “SCS” or “Summit” means the applicants in NDIC Case Nos. 30869, 30870, 30871, 


30872 (for “Summit Carbon Storage #1, LLC,”); 30873, 30874, 30875, 30876 (for “Summit 


Carbon Storage #2,”) and 30877, 30878, 30879, 30880 (for “Summit Carbon Storage #3, LLC,”). 


and each of those entities’ authorized agents. 


2. “Landowner” means The Swenson Living Trust. 


3. “Storage Reservoir” means the reservoir and formation into which Summit intends 


to inject CO2 and the confining zones within the Areas of Review, as defined and depicted by 


Summit’s applications herein (see e.g. Figure 1-1, NDIC Case No. 30869) including but not limited 


to the Storage Reservoir as defined by Section 1.15 of the Storage Agreement included with 


Summit’s applications in NDIC Case No. 30869, and includes the confining layers/zones, to wit: 


the Pore Space and confining subsurface strata underlying the Facility Area 
described as the Opeche/Spearfish (Upper Confining Zone), Broom Creek 
(Injection Zone), and Amsden (Lower Confining Zone) Formation(s) and which are 
defined as identified by the well logging suite performed at one stratigraphic well, 
the Milton Flemmer 1 well (NDIC File No. 38594) located in the NW¼ of the NE¼, 
Section 35, Township 141 North, Range 88 West, Mercer County, North Dakota. 
The Storage Reservoir is defined as the stratigraphic interval from below the top of 
the Opeche/Spearfish Formation found at a depth of 5,587 feet below the Kelly 
Bushing, to above the base of the Amsden Formation, found at a depth of 6,421 feet 
below the Kelly Bushing, as identified by the Array Induction Gamma log run in 
the Milton Flemmer 1 well. The logging suite included triple combo (gamma ray 
[GR], density porosity, and resistivity), caliper, spectral GR, combinable magnetic 
resonance (CMR), elemental capture spectroscopy (ESC), dipole sonic including 
four-arm caliper and inclinometer, and an image log. Further, the acquired logs 
were used to pick formation top depths and interpret lithology, petrophysical 
properties, and time-to-depth shifting of seismic data obtained from three 3D 
seismic surveys and one 5-mile long 2D seismic line covering an area totaling 208 
miles in and around the Milton Flemmer 1 stratigraphic well. Formation top depths 
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were picked from the top of the Pierre Formation to the base of the Amsden 
Formation. The average depth of the top of the Opeche/Spearfish Formation (Upper 
Confining Zone) across the storage facility area is 5,464 total vertical depth (TVD). 
The average depth of the base of the Amsden Formation (Lower Confining Summit 
Carbon Storage #1, LLC – Broom Creek 5 Zone) across the storage facility area is 
6,270 feet TVD. The average thickness of the Storage Reservoir across the storage 
facility area is 806 feet. 


 
4. “Communication” means any oral or written utterance, notation, or statement of 


any nature, by and to whomever, including, but not limited to, correspondence, text messages, chat 


messages, emails, letters, and any other oral or written conversations, dialogues, discussions, 


interviews, or consultations, between or among two or more persons. 


5. “Document” means all documents or electronically stored information discoverable 


under N.D.R.Civ.P. 34 - including writings, drawings, graphs, charts, photographs, sound 


recordings, images, and other data or data compilations - stored in any medium from which 


information can be obtained either directly or, if necessary, after translation by you into a 


reasonably usable form. Documents and electronically stored information encompasses and 


includes all file formats in which electronically stored information is or can be stored or saved, 


and always includes the native file format if one exists. 


6.  “ESI” or “electronically stored information” means all electronically stored 


information discoverable under N.D.R.Civ.P. 34 - including writings, databases, shapefiles, 


electronic or computer files, graphs, charts, photographs, sound recordings, images, and other data 


or data compilations - stored in any medium from which information can be obtained either directly 


or, if necessary, after translation by you into a reasonably usable form. ESI encompasses and 


includes all file formats in which electronically stored information is or can be stored or saved, 


and always includes the native file format if one exists. 
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7. “Identification,” “identify,” or “identity,” when used in reference to (a) a natural 


person, requires you to state his or her full name and residential and business addresses; (b) a 


corporation, requires you to state its full corporate name and any names under which it does 


business, its state of incorporation, the address of its principal place of business, and the addresses 


of all of its offices in the State of North Dakota; (c) a business, requires you to state the full name 


or style under which the business is conducted, its business address or addresses, the types of 


businesses in which it is engaged, the geographic area in which it conducts those businesses, and 


the identity of the person or persons who own, operate, and control the business; (d) a document, 


requires you to state the number of pages and the nature of the document (e.g., letter or 


memorandum), and if not apparent on the face of the document or ESI, its title, its date, the name 


or names of its authors and recipients, and its present location and custodian; (e) a communication, 


requires you, if any part of the communication was written, to identify the document or documents 


which refer to or evidence the communication, and, to the extent that the communication was non-


written, to identify the persons participating in the communication and to state the date, manner, 


place, and substance of the communication. 


8. “Person” means any individual acting in any capacity as well as any entity or 


organization, including divisions, departments, and other units of the organization, and shall 


include such organizations as public or private corporations, partnerships, joint ventures, voluntary 


or unincorporated associations, sole proprietorships, trusts, estates, governmental agencies, 


commissions, bureaus, or departments. 


9. “Representative” means any agent, employee, servant, officer, director, attorney, 


or other person acting or purporting to act on behalf of the person in question. 
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10. “You,” “your,” or “yourself” refer to “SCS” or “Summit”, and each of its 


authorized agents. 


TOPICS FOR EXAMINATION 


In accordance with N.D.R.Civ.P. 30(b)(6), The Swenson Living Trust designates the 


following topics and matters for examination.  


I. Summit’s applications and the information contained in and created or submitted in 
support of the applications and conclusions drawn therefrom in NDIC Case Nos. 
30869, 30870, 30871, 30872 (for “Summit Carbon Storage #1, LLC,”); 30873, 30874, 
30875, 30876 (for “Summit Carbon Storage #2,”) and 30877, 30878, 30879, 30880 (for 
“Summit Carbon Storage #3, LLC,”) (all applications hereafter referred to collectively 
as “Summit’s applications”). 
a. Summit’s applications include all documents submitted to the North Dakota 


Industrial Commission including its Department of Mineral Resources and its Oil 
and Gas Division (collectively “NDIC”) as part of or in support of or in relation to 
Summit’s applications, and all correspondence between Summit and NDIC whether 
in writing and whether electronic or physical, and whether written or oral. This 
topic and the scope of Summit’s applications as used herein includes all data files, 
spreadsheets, databases, and models (including loading files necessary to make data 
files useable with any model) and all of the information, data, documents, 
calculations, and non-attorney work product that was created in support of 
Summit’s applications or which was necessary to create or is materially supportive 
of Summit’s applications. 


i. Without limiting the generality of the foregoing, this topic includes the 
following models and associated data: 


1. The data and interpretations and inputs for the geologic model 
created with SLB’s Petrel software (Schlumberger, 2020). 


2. The data and inputs and model referred to in Section 3.1 of the 
applications as follows: 


a. “The geologic model and properties served as inputs for 
numerical simulations of CO2 injection using Computer 
Modelling Group Ltd.’s (CMG’s) GEM software (Computer 
Modelling Group Ltd., 2021). Numerical simulations of 
CO2 injection were conducted to assess potential CO2 
injection rate, disposition of injected CO2, wellhead 
pressure (WHP), bottomhole pressure (BHP), and pressure 
changes in the storage reservoir throughout the expected 
injection time frame and postinjection period. Results of the 
numerical simulations were then used to determine the 
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project’s area of review (AOR) pursuant to North Dakota’s 
geologic CO2 storage regulations.”   


3. United States Geological Survey’s PHREEQC geochemical model 
and both the data files and data inputs used to run this model and 
bases for using the chosen inputs. 


4. The data and load files and data decks for the SLB Petrel model that 
was run for Summit’s applications. 


5. Computer Modelling Group Ltd.’s GEM model and both the data 
files and data inputs used to run this model and bases for using the 
chosen inputs. 


6. 3D numerical reservoir simulation model data decks, output files 
and graphing files of the Storage Reservoir in original electronic 
format. Without limiting the foregoing, such files may commonly 
be stored in Schlumberger SEclipse format, CMG (Canadian 
Modeling Group) Imex format, or other similar format.  


7. Input files, field and analytical data, and the model geochemical 
database (and the sources of the foregoing) used to run any 
modelling or analysis of critical threshold pressures or areal extent 
of review or impact and pressure buildup, or which was used to do 
any kind of analysis related to EPA Method 1 or EPA Method 2 or 
Analytical Solution for Leakage in Multilayered Aquifers – 
ASLMA, or any risk-based area-of-review analysis. 


ii. These models also include the conclusions drawn from the models and the 
data inputs used, particularly as those conclusions were used to support 
Summit’s applications as referenced in these topics. 


iii. The identity of the person most familiar with the workflows described in 
Section 3.2.3 of Summit’s application in NDIC Case No. 30869 and how it 
was performed for purposes of Summit’s applications and the identity of the 
person who wrote this passage.  


iv. The meaning and context and details of how the various processes and 
functions described in Section 3.2.3 of Summit’s applications and how they 
were actually performed and the models and calculations used to support 
them. 


b. The factual documentation and information that might support or that Summit 
will use to support a finding “[t]hat the storage operator has obtained the consent 
of persons who own at least sixty percent of the storage reservoir's pore space” as 
required by N.D.C.C. § 38-22-08(5). 


c. The factual documentation and information that might support or that Summit will 
use to support any finding in this proceeding “[t]hat the proposed storage facility 
will not adversely affect surface waters or formations containing fresh water” as is 
stated at N.D.C.C. § 38-22-08(7). 


d. The factual documentation and information that might support or that Summit will 
use to support any finding in this proceeding that “[t]hat the storage facility will not 
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endanger human health nor unduly endanger the environment” as is stated at 
N.D.C.C. § 38-22-08(10).  


e. The factual documentation and information that might support or that Summit will 
use to support any finding in this proceeding “[t]hat the horizontal and vertical 
boundaries of the storage reservoir are defined [and] include buffer areas to ensure 
that the storage facility is operated safely and as contemplated” as is stated at 
N.D.C.C. § 38-22-08(12). 


f. The factual documentation and information related to or that might support or that 
Summit will use to support any finding in this proceeding that “all nonconsenting 
pore space owners are or will be equitably compensated” as that phrase is used in 
N.D.C.C. § 38-22-08(14) and any documentation, information, data sets, 
comparable sales, comparable transactions, appraisals, market reports, financial 
reports, or other documents related to or referencing compensation paid to 
nonconsenting pore space owners. 


i. This subtopic I.b. includes all amounts paid by Summit to any individual or 
entity for use of or damages to pore space or property rights associated with 
or related to its storage facility that is the subject of Summit’s application 
and the Storage Reservoir, and all agreements for such use or damages or 
payments. 


ii. This subtopic I.b. includes all reports and agreements in Summit’s 
possession indicating any amount of compensation paid for any kind of use 
of or damage to pore space or property for CO2 sequestration. If Summit 
has in its possession any agreement with any property owner for use of 
property or damage to property arising from use of pore space or property 
for storage or sequestration of CO2 it is included in this topic. 












From: Derrick Braaten
To: dpgarner@nd.gov
Cc: Lawrence Bender (lbender@fredlaw.com); Desirae Zaste; Lynn D. Helms
Subject: NDIC Case Nos. 30869-30880
Date: Thursday, May 9, 2024 3:22:08 PM
Attachments: 1-240502 Interr & RFP Set 1.pdf


240507 Bender ltr from DB re interr set 1.pdf


Mr. Garner:


I represent the Swenson Living Trust, a proposed intervenor in NDIC Case Nos. 30869-30880. I also
represent several other landowners who intend to intervene and we will be filing those petitions in
the near future. I called and left a voicemail last Friday asking to speak with you and Mr. Bender
regarding the extremely abbreviated schedule in this matter. The hearing has been scheduled for
June 11-12, and we have submitted a motion requesting additional time to allow us to respond and
prepare for a hearing. We are going to do our best to prepare if that motion is not granted, but I am
very concerned that it will require a very abbreviated discovery schedule. I have scheduled a
deposition for June 6, but I need to obtain the data decks, load files, and other data that was used to
run the models developed for the application, and I need to do that with sufficient time to allow my
team of experts to both run the models (which can take days depending on the data and how it is set
up) and then analyze the results. We need to do all of this before the deposition. I have scheduled
that for June 6 and this means I will likely not be able to get a transcript back before our hearing, but
I wanted to give us as much time as possible to facilitate the exchange of information. If I can get
some of the data decks from the NDIC, I would like to explore that as well.


I would also like to discuss logistics if we could. I have a number of landowners and it would be my
preference to stipulate in advance to some of the information regarding their land ownership,
deeds, etc. to avoid having to call them to walk through that at the hearing. I can make them
available for examination if Mr. Bender wishes, but I’d rather not spend several hours of our time
walking through deeds, etc.  I also will need some very quick turnaround on the data to get this done
in time, so will be asking to expedite the discovery process. I am also concerned that if the NDIC
intends to grant out petitions to intervene, we are being significantly prejudiced right now because
they have not been granted, and that takes more time away from us as we are trying to prepare. I
have served discovery and a deposition notice, but without having our intervention granted I suspect
Mr. Bender is free to ignore those. I do apologize for my directness here in addressing the tribunal,
but I would ask that the intervention be granted retroactively such that our discovery requests and
deposition notice do not need to be re-served, which would reset the time to respond.


I am also planning to get a motion filed tomorrow or Monday formally asking for this relief in the
form of expedited discovery and an immediate discovery conference to set deadlines. I have served
two rounds of discovery and in the first I focused solely on the data my experts requested in order to
conduct their analysis. If there is any way to expedite that data above others I would appreciate that,
and also point out that the data I am seeking for my experts is literally a part of the applications
here, and I think due process requires that I obtain that in a timely manner for this to be a fair
hearing. If there is anything I can do to facilitate this please let me know, and as I said, I am working
as fast as I can on a motion to expedite and will have it filed tomorrow or Monday. I have attached a
copy of the discovery we served and a letter clarifying some errors we made – this is the data we are
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seeking that is part of the application and which our experts require in order to assess the
application. If the NDIC is able to assist with sharing any of this data itself I would ask that you please
consider that and I will facilitate any way I can.


I look forward to hearing from you and would appreciate if we can get a conference call set up to
discuss all of this as soon as possible.


Sincerely,


Derrick Braaten


Braaten Law Firm
109 N. 4th Street, Suite 100


Bismarck, ND  58501
Phone:  701-221-2911
Fax:  701-221-5842


www.braatenlawfirm.com


PRIVILEGED COMMUNICATION
This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic
Communications Privacy Act, 18 U.S.C. Sections 2510-2521.  This e-mail is confidential and may contain information
that is privileged, attorney work product or exempt from disclosure under applicable law.  Recipients should not file
copies of this e-mail with publicly accessible records.  If you have received this message in error, please immediately
notify the sender by return e-mail and delete this e-mail message from your computer. Thank you for your
cooperation.
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NORTH DAKOTA 


OIL AND GAS DIVISION 


In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 


In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 


Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 


Exhibit F to Declaration of Derrick Braaten 
Case Nos. 30869-30880
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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LANDOWNERS INTERROGATORIES AND REQUEST FOR PRODUCTION OF 


DOCUMENTS TO APPLICANTS (SET 3) 
 


 
PLEASE TAKE NOTICE, that The Swenson Living Trust, (“Landowners”), hereby 


require Applicants, Summit Carbon Storage #1, LLC, Summit Carbon Storage #2 , and Summit 


Carbon Storage #3, LLC (“SCS” or “Summit”), to answer the following interrogatories, signed 


and under oath, and produce and permit Landowners to inspect and copy documents responsive to 


the document requests contained herein in accordance with Rules 33 and 34 of the North Dakota 


Rules of Civil Procedure. Your answers must be in writing and signed by someone authorized to 


sign on behalf of, and whose signature binds, Summit. Documents should be made available at the 


office of Braaten Law Firm, 109 N. 4th St., Suite 100, Bismarck, North Dakota, or copies of said 


documents may be forwarded to Landowners attorneys (in native, electronic format). A copy of 


the answers and responses, together with your objections, if any, must be served within thirty (30) 


days from the date of service, or within such other time as the Commission may allow, or parties 


agree. 


INSTRUCTIONS 


1. These interrogatories and requests for production are deemed to be continuing in 


nature and should you, your counsel, or anyone representing your interest become aware of or 


acquire any additional knowledge or documents which affect the accuracy or completeness of any 


answers herein, or which relate to the matters into which these requests for production inquire, it 


is hereby demanded that such knowledge and documents be immediately transferred to the 


undersigned attorney by way of supplemental answers and responses to the full extent required by 


Rule 26(e), N.D.R.Civ.P. 
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2. In answering these interrogatories and requests for production, you are required to 


furnish all information and responsive documents in the possession of you, your attorney, 


accountants, advisors, or other persons directly employed by you. 


3. Your attention is directed to Rule 34 of the North Dakota Rules of Civil Procedure, 


which provides that any party who produces documents for inspection “must produce documents 


as they are kept in the usual course of business or must organize and label them to correspond to 


the categories in the request.”  If the requested documents are stored only on software or otherwise 


are “computer based information,” regardless of whether you produce as kept in the usual course 


of business or by category, you are directed to produce the raw data along with codes and programs 


necessary for translating it into usable form, or produce the information in a finished, usable form. 


In either case, all necessary glossaries, keys, indices, metadata, and software necessary for 


interpretation of the material should be produced  unless software is proprietary in nature, in which 


case native format should be produced with an indication of the software types required to view 


and process the data.    


4. Produce electronic records in their native format. Without limiting the 


generality of the foregoing, Word documents should be produced in .docx or .doc format, emails 


should be produced in .msg (Outlook) or .eml format, ArcGIS shapefiles should be produced in 


.shp, .shx and .dbf formats (and when available .prj, .xml, .sbn, and .sbx), and Excel spreadsheets 


should be produced in .xlsx, .xls, or .csv format. To the maximum extent feasible, file structures 


should be maintained, especially when a data or document database is linked to an ArcGIS map, 


website, or other such file. 


5. In responding to the requests for production, for each document or any portion 


thereof which you have withheld based on privilege, describe the factual basis for your claim of 
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privilege in sufficient detail to permit adjudication of the validity of that claim, including the 


following: 


a. A brief description of the type of document or communication; 


b. The date of the document or communication; 


c. The name, title and job description of the transmitter of the document or 
communication; 


d. The name, title, and job description of the person to whom the document or 
communication was addressed; 


e. The name, title, and job description of each person who has received or had 
access to the document or communication; 


f. A brief description of the subject matter of the document or communication; 
and 


g. The nature of the privilege claim. 


6. In responding to the Requests for Production, for each document or any portion 


thereof which has been lost, discarded or destroyed, identify such document as completely as 


possible, providing as much of the following information as possible: 


a. The type of document; 


b. Its date; 


c. The date or approximate date it was lost, discarded, or destroyed; 


d. The reason(s) for disposing of the document (if discarded or destroyed); 


e. The identity of all person(s) authorizing or having knowledge of the 
circumstances surrounding the disposal of the document; 


f. The identity of the person(s) who lost, discarded or destroyed the document; 
and 


g. The identity of all persons having knowledge of the contents thereof. 


7. Each interrogatory and request for production (as well as these instructions) may 


contain one or more terms that are defined below. You should construe each defined term 
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according to the meaning of that word as set forth below. All other words should be construed 


consistent with customary usage given the context in which the words appear such that, in each 


instance, you should construe any word to bring that word within the scope of the discovery request 


in which it appears. Consistent with the above, the singular usage of a word shall be considered to 


include within its meaning the plural, and vice versa; the conjunctive shall be considered to include 


within its meaning the disjunctive, and vice versa; and the feminine shall be considered to include 


within its meaning the masculine, and vice versa. 


DEFINITIONS 


As used in these Interrogatories and Request for Production of Documents, the following 


terms shall have the meanings and definitions as indicated: 


1. “SCS” or “Summit” means the applicants in NDIC Case Nos. 30869, 30870, 30871, 


30872 (for “Summit Carbon Storage #1, LLC,”); 30873, 30874, 30875, 30876 (for “Summit 


Carbon Storage #2,”) and 30877, 30878, 30879, 30880 (for “Summit Carbon Storage #3, LLC,”) 


and each of those entities’ authorized agents. 


2. “Landowner” means The Swenson Living Trust. 


3. “Storage Reservoir” means the reservoir and formation into which Summit intends 


to inject CO2 and the confining zones within the Areas of Review as defined and depicted by 


Summit’s applications herein (see e.g. Figure 1-1, NDIC Case No. 30869) including but not limited 


to the Storage Reservoir as defined by Section 1.15 of the Storage Agreement included with 


Summit’s applications in NDIC Case No. 30869, to wit: 


the Pore Space and confining subsurface strata underlying the Facility Area 
described as the Opeche/Spearfish (Upper Confining Zone), Broom Creek 
(Injection Zone), and Amsden (Lower Confining Zone) Formation(s) and which are 
defined as identified by the well logging suite performed at one stratigraphic well, 
the Milton Flemmer 1 well (NDIC File No. 38594) located in the NW¼ of the NE¼, 
Section 35, Township 141 North, Range 88 West, Mercer County, North Dakota. 
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The Storage Reservoir is defined as the stratigraphic interval from below the top of 
the Opeche/Spearfish Formation found at a depth of 5,587 feet below the Kelly 
Bushing, to above the base of the Amsden Formation, found at a depth of 6,421 feet 
below the Kelly Bushing, as identified by the Array Induction Gamma log run in 
the Milton Flemmer 1 well. The logging suite included triple combo (gamma ray 
[GR], density porosity, and resistivity), caliper, spectral GR, combinable magnetic 
resonance (CMR), elemental capture spectroscopy (ESC), dipole sonic including 
four-arm caliper and inclinometer, and an image log. Further, the acquired logs 
were used to pick formation top depths and interpret lithology, petrophysical 
properties, and time-to-depth shifting of seismic data obtained from three 3D 
seismic surveys and one 5-mile long 2D seismic line covering an area totaling 208 
miles in and around the Milton Flemmer 1 stratigraphic well. Formation top depths 
were picked from the top of the Pierre Formation to the base of the Amsden 
Formation. The average depth of the top of the Opeche/Spearfish Formation (Upper 
Confining Zone) across the storage facility area is 5,464 total vertical depth (TVD). 
The average depth of the base of the Amsden Formation (Lower Confining Summit 
Carbon Storage #1, LLC – Broom Creek 5 Zone) across the storage facility area is 
6,270 feet TVD. The average thickness of the Storage Reservoir across the storage 
facility area is 806 feet. 


 
4. “Communication” means any oral or written utterance, notation, or statement of 


any nature, by and to whomever, including, but not limited to, correspondence, text messages, chat 


messages, emails, letters, and any other oral or written conversations, dialogues, discussions, 


interviews, or consultations, between or among two or more persons. 


5. “Document” means all documents or electronically stored information discoverable 


under N.D.R.Civ.P. 34 - including writings, drawings, graphs, charts, photographs, sound 


recordings, images, and other data or data compilations - stored in any medium from which 


information can be obtained either directly or, if necessary, after translation by you into a 


reasonably usable form. Documents and electronically stored information encompasses and 


includes all file formats in which electronically stored information is or can be stored or saved, 


and always includes the native file format if one exists. 


6.  “ESI” or “electronically stored information” means all electronically stored 


information discoverable under N.D.R.Civ.P. 34 - including writings, databases, shapefiles, 
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electronic or computer files, graphs, charts, photographs, sound recordings, images, and other data 


or data compilations - stored in any medium from which information can be obtained either directly 


or, if necessary, after translation by you into a reasonably usable form. ESI encompasses and 


includes all file formats in which electronically stored information is or can be stored or saved, 


and always includes the native file format if one exists. 


7. “Identification,” “identify,” or “identity,” when used in reference to (a) a natural 


person, requires you to state his or her full name and residential and business addresses; (b) a 


corporation, requires you to state its full corporate name and any names under which it does 


business, its state of incorporation, the address of its principal place of business, and the addresses 


of all of its offices in the State of North Dakota; (c) a business, requires you to state the full name 


or style under which the business is conducted, its business address or addresses, the types of 


businesses in which it is engaged, the geographic area in which it conducts those businesses, and 


the identity of the person or persons who own, operate, and control the business; (d) a document, 


requires you to state the number of pages and the nature of the document (e.g., letter or 


memorandum), and if not apparent on the face of the document or ESI, its title, its date, the name 


or names of its authors and recipients, and its present location and custodian; (e) a communication, 


requires you, if any part of the communication was written, to identify the document or documents 


which refer to or evidence the communication, and, to the extent that the communication was non-


written, to identify the persons participating in the communication and to state the date, manner, 


place, and substance of the communication. 


8. “Person” means any individual acting in any capacity as well as any entity or 


organization, including divisions, departments, and other units of the organization, and shall 


include such organizations as public or private corporations, partnerships, joint ventures, voluntary 
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or unincorporated associations, sole proprietorships, trusts, estates, governmental agencies, 


commissions, bureaus, or departments. 


9. “Representative” means any agent, employee, servant, officer, director, attorney, 


or other person acting or purporting to act on behalf of the person in question. 


10. “Summit’s applications” means all of Summit’s applications and documents and 


other materials in support in NDIC Case Nos. 30869, 30870, 30871, 30872; 30873, 30874, 30875, 


30876; 30877, 30878, 30879, 30880. 


11. “You,” “your,” or “yourself” refer to “SCS” or “Summit”, and its authorized agents. 


 
INTERROGATORIES 


 
INTERROGATORY NO. 1: For any installed CO2 pressure relief devices or CO2 


vent systems or other mechanical devices designed for relieving pressure from a pipe, at any of 


the surface facilities constructed for purposes of Summit’s applications, please provide the 


following: 


a. Rated capacity of each device or system; 


b. Quantity of each device or system; 


c. Discharge pipe size(s); 


d. Discharge pipe outlet(s) direction (vertical or horizontal); and 


e. If horizontal, state direction of discharge. 


 
REQUESTS FOR PRODUCTION 


 
 


REQUEST FOR PRODUCTION NO. 1: Please produce any above-ground vapor 


dispersion modeling results such as from any engineered pressure relief systems, including all data 


and input files and load files. Without limiting the generality of the forgoing, specifically provide 
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all data inputs for the following: weather conditions modeled, topography assumptions modeled, 


flow rate of CO2 over time, total quantity of CO2 released and total time of release modeled, and 


predicted CO2 concentrations at any public receptors such as roads, buildings, and dwellings. 


 


Dated this 10th day of May, 2024 BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 


 Derrick Braaten (ND #06394) 
derrick@braatenlawfirm.com  
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
 
Attorneys for the Swenson Living Trust 


 












May 15, 2024 


Via Email Only 


North Dakota Industrial Commission 
Department of Mineral Resources 
Oil & Gas Division 
600 E. Blvd. Ave. Dept. 405 
Bismarck, ND 58505-0840 
oilandgasinfo@nd.gov 


Re: Records Request 


I am writing to request a copy of records from your office, pursuant to N.D.C.C. § 44-04-18.  
Please provide the following data electronic files and/or load files submitted to the Oil and Gas 
Division by applicants Summit Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC, and 
Summit Carbon Storage #3, LLC: 


• All the input files, field and analytical data, and the model geochemical database used to
evaluate the CO2 effects on the upper and lower confining layers, including but not limited
to all inputs and data files used to run the United States Geological Survey’s USGS's
PHREEQC model.


• All the input files, field and analytical data , and the model geochemical database used to
run Computer Modelling Group Ltd.’s GEM model and software or any similar model or
software used for the same purposes.


• Geophysical Logs that penetrate injection and confining zones, seismic survey data and
core sample measurements, all measurements and data for acoustic impedance, total
porosity, effective porosity, permeability, and facies.


• All the input files, field and analytical data, and the model, including but not limited to all
inputs and data files used to run SLB’s Petrel model in any manner related to Summit’s
applications.


• All 3D numerical reservoir simulation model data decks, output files and graphing files of
the Storage Reservoir in original electronic format. Without limiting the foregoing, such
files may commonly be stored in Slumberger Eclipse or Petrel format, CMG (Canadian
Modeling Group) Imex format, or other similar format.


To the maximum extent possible, I request that you provide all records to me in electronic format 
by emailing them to my paralegal Desirae Zaste at desirae@braatenlawfirm.com.  If it is necessary 
to mail responsive records, they may be sent to me at the address below. 


Exhibit G to Declaration of Derrick Braaten 
Case Nos. 30869-30880







North Dakota Industrial Commission 
May 15, 2024 


Page 2 of 2 


You have my pre-authorization to bill up to $300.00 to fulfill this records request.  If you have any 
questions about anything in this letter, do not hesitate to contact me.  Thank you for your assistance. 


Sincerely, 


Derrick Braaten 


DB/dnz 












Paul Button 


SUMMARY OF QUALIFICATIONS 
Petroleum Engineer with diversified experience in reservoir and production engineering.  Responsibilities 
include reservoir modeling, geologic engineering, rate transient analysis, property valuation, well completion 
optimization, detailed reservoir characterization, waterflood management, and EOR management.  


EMPLOYMENT HISTORY 
TerraStor Energy Corporation 2021-Present 
Chief Technology Officer Butte, MT 
Perform geologic search for Compressed Air Energy Storage (CAES) sites.  Determine electricity grid 
connectivity around geologic sites to determine if interconnection is possible. Liaison with consulting engineers 
and OEM providers on compression, turbo expansion, heat exchange and cavern design. 


Poplar Resources 2019-Present 
Sr Vice President Resource Development Billings, MT 
 Supervise technical and operational staff on the implementation and monitoring of gas oil gravity drainage 
project at Poplar Dome. 


Develop EOR development plan, schedule implementation operations, budget and monitoring of results. 


Button Petroleum Management 2016-2022 
Consulting Reservoir Engineer Billings, MT 


Consulting Reservoir Engineer that has performed field valuations and recovery forecasts on conventional and 
un-conventional fields at client’s request. 


- Constructed development plan for multiple water flood fields including economic model. Work with
geology and land to determine unitization area and criteria.


- Conducted optimal spacing study for unconventional Bakken & Three Forks development. Reviewed
multiple spacing tests and well performance to determine most economic development scenario for each
reservoir in the client’s subject land position.


- EOR review and valuation of field for acquisition. Included full reserve review and CO2 requirement
review.


- Reservoir Simulation and EOR recovery project design and planning.


- Expert Witness and Advise on cases for Braaten Law Firm


SM Energy 2005 - 2016 
Senior Reservoir Engineer  Billings, MT 


Multi-disciplined team leader for Wyoming asset team, developing conventional, unconventional, and EOR 
reserves.  Responsibilities include development planning, exploration evaluation, EOR project screening, and 
A&D evaluation. 


- Multi discipline team lead responsible for the acquisition of 160,000 acres of stacked pay un-conventional
resources in the Powder River Basin. Primary reservoir evaluator for over $300 MM in acquisitions and


Paul Button 
1119 S Ophir St
 Butte, Mt 59701
(406) 860-5752 (cell)
paul@terrastor.com


Exhibit H to Declaration of Paul Button 
Case Nos. 30869-30880







over $200 MM in appraisal drilling in the Frontier and Niobrara. Responsible for identifying key play 
drivers, developing optimal depletion plan, and maximizing net asset value. Key evaluation engineer on 
basin wide exploration effort focus on Muddy and Mowry.  


- Lead reservoir engineer on team that developed the Niobrara and Codell resource plays in Laramie Co,
Wyoming. Worked intricately with asset team to design innovative completion design to maximize
recovery from Niobrara. Team drilled first long lateral (+9,000’ lateral) which was key to economic
exploitation of the Codell and Niobrara.


- Lead role in EOR evaluation of Wind River and Bighorn Basin Tensleep fields. Developed screening
criteria and determined recovery potential on several legacy assets. Determined technical feasibility of
miscible CO2 but determined resource size was economically unfeasible.


- Primary reservoir engineer Nance Petroleum’s early development of Elm Coulee Field Richland Co, MT.
Instrumental in asset team’s effort to improve recovery through spacing optimization, wellbore design
and completion design.


Kinder Morgan 2003 - 2005 
Reservoir Engineer Midland, TX 


Multi-disciplined team member in Yates field, a highly fractured carbonate reservoir with 400 million barrels 
reaming reserves.  Responsibilities include improving reservoir understanding, optimizing contact movement 
to improve reserve development, and providing analysis on EOR projects. 


- Selected 40 horizontal well locations for drilling in early 2004. Prepared economic justification for each
well, selected target interval within reservoir, developed detailed well plan, and provided production and
reserve forecast for the program.


- Prepared detailed review of Surfactant and Thermal EOR projects that included review of production
response, economic performance, and Texas EOR Severance Tax fillings.


MARATHON OIL COMPANY 1998 - 2003 
Reservoir Engineer Midland, TX 


Multi-disciplined team member in Yates field, a highly fractured carbonate reservoir with 400 million barrels 
reaming reserves.  Responsibilities include improving reservoir understanding, optimizing contact movement 
to improve reserve development from double displacement gas injection, and providing analysis on EOR 
projects. 


- Improve reservoir understanding for diversified team by proving simulation support that led to the
optimization of the Double Displacement Process. Built and ran a variety of simulation models that led
to increased understanding of oil drainage and mobilization. Recommendations resulted in improved oil
rate and increased asset value.


- Recommended termination of 60 MMCFD of nitrogen injection to control reservoir pressure growth and
moderate contact movement to maximize oil mobilization. Project included simulation, material balance,
and economic analysis as well as contract negotiation. Resulted in a $25 million improvement in asset net
present value.


- Performed reserve evaluation of an immiscible CO2 project. Determined that a potential 25 million barrels
of reserves are probable.   Analysis involved compositional modeling, equation of state tuning,
coordinating PVT lab work, and economic analysis.







- Coordinated $80 million dollar capital and expense budget for three years. Responsible for presenting to
senior management, tracking expenditures, and making recommendations on projects for local
management's approval.


- Project engineer responsible for testing and developing innovative, low cost completion methods in Yates
field. Successfully modeled completion performance of both vertical and horizontal completions and
recommended changes in our completion practices that improved the well production efficiency.
Published an SPE paper on the modeling work and presented it at a convention in Villahermosa, Mexico.


EDUCATION 
Bachelor of Science in Petroleum Engineering (B.S.P.E.)  December 1997 


Montana Tech of the University of Montana, Butte, Montana 


SPECIAL SKILLS 
Reservoir Simulation… Rate Transient Analysis… Aries… PHDWin…Spotfire… Excel… Word… Power Point… 
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NORTH DAKOTA 
 


OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 


Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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MOTION TO EXPEDITE DISCOVERY 


 
 


 
Landowner, The Swenson Living Trust, by and through its undersigned counsel, hereby 


moves to expedite discovery in the above-captioned matter and to hold a discovery and prehearing 


conference. This Motion is supported by the Brief in Support and Declarations filed herewith. 


 


DATED this 16th day of May, 2024. 


BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Intervenor The 
Swenson Living Trust 
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NORTH DAKOTA 


OIL AND GAS DIVISION 


 


In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 


Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 


 
DECLARATION OF SERVICE 


 


 
[¶1] I hereby certify that true and correct copies of the following documents: 
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• Motion to Expedite Discovery;  


• Brief in Support of Motion to Expedite Discovery; 


• Declaration of Derrick Braaten in Support of Motion to Expedite Discovery; 


• Exhibit A - Landowners Interrogatories and Request for Production of Documents to 


Applications (Set 1); 


• Exhibit B - Landowners Interrogatories and Request for Production of Documents to 


Applications (Set 2); 


• Exhibit C - Correspondence sent to Lawrence Bender, attorney for Summit; 


• Exhibit D - Landowners Notice of 30(b)(6) Deposition of Summit Carbon Solutions; 


• Exhibit E - Email sent to Hearing Officer Dave Garner;  


• Exhibit F - Landowners Interrogatories and Request for Production of Documents to 


Applications (Set 3); 


• Exhibit G – Request for open records sent to the North Dakota Industrial 


Commission, Oil and Gas Division; 


• Declaration of Paul Button of Motion to Expedite Discovery; 


• Exhibit H – Curriculum Vitae; and 


• Declaration of Service. 


were, on the 16th day of May, 2024 sent via electronic mail to the following: 


 
North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
 
 







8 


 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 


I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 


and correct. 


Signed on this 16th day of May 2024 at Bismarck, North Dakota. 


       __________________________________ 
       Desirae Zaste 
        







Phone:  701-221-2911
Fax:  701-221-5842

www.braatenlawfirm.com
 

 
PRIVILEGED COMMUNICATION
This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic
Communications Privacy Act, 18 U.S.C. Sections 2510-2521.  This e-mail is confidential and may contain information
that is privileged, attorney work product or exempt from disclosure under applicable law.  Recipients should not file
copies of this e-mail with publicly accessible records.  If you have received this message in error, please immediately
notify the sender by return e-mail and delete this e-mail message from your computer. Thank you for your
cooperation.
 

https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.braatenlawfirm.com%2F&data=05%7C02%7Cslforsberg%40nd.gov%7C49221aae487e4d9f4ae908dc75e94c65%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638514892876693406%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=mTJqlW2%2Bl%2ByH7xbFmTWieXefla1yE2o%2BlOZXypzXOgE%3D&reserved=0
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NORTH DAKOTA 
 

OIL AND GAS DIVISION 
 
In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 

 

  



6 

In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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MOTION TO EXPEDITE DISCOVERY 

 
 

 
Landowner, The Swenson Living Trust, by and through its undersigned counsel, hereby 

moves to expedite discovery in the above-captioned matter and to hold a discovery and prehearing 

conference. This Motion is supported by the Brief in Support and Declarations filed herewith. 

 

DATED this 16th day of May, 2024. 

BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Intervenor The 
Swenson Living Trust 

 



1 
 

NORTH DAKOTA 

OIL AND GAS DIVISION 

 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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BRIEF IN SUPPORT OF MOTION TO EXPEDITE DISCOVERY 

 
 

Landowner The Swenson Living Trust (“Swenson Trust”), by and through its undersigned 

counsel, submits the following Brief in Support of its Motion to Expedite Discovery.  

Swenson Trust is a North Dakoka landowner that owns 359.4 acres in or within one-half 

mile of a proposed carbon storage facility that is the subject of the June 11-12, 2024 hearing. 

Applicants do not dispute that Swenson Trust’s legal rights may be “substantially affected” by 

these proceedings. See Applicant’s Resp. to Swenson Trust’s Mot. to Cont. Hearing and Req. for 

Sched. Conf., at 10-11. 

Swenson Trust received notice of the hearing on April 16, 2024—less than two months 

before the hearing is to take place. See Braaten Decl. ¶ 3. Underground carbon sequestration 

permitting is complex. Analyzing a facility to understand its potential impact requires detailed 

information and electronic data, specialized expertise, and sufficient time to analyze the 

information and data. Due to this complexity, the current schedule does not allow for Swenson 

Trust to obtain and analyze the information necessary to adequately represent its interests at the 

hearing. See Button Decl., ¶  6. Therefore, Swenson Trust filed a motion to continue the hearing 

which is pending before the Commission.   

In the event Swenson Trust’s motion to continue the hearing is not granted, the Commission 

should order Applicants to respond to Swenson Trust’s discovery requests on an expedited basis. 

Specifically, Swenson Trust’s experts need the information by May 23, 2024 for the first set of 

discovery attached as Exhibit A and by May 29, 2024 for the second and third sets of discovery 

attached as Exhibits B and F to have time to analyze it before the June 11-12, 2024 hearing. See 
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Button Decl., ¶  6. Anything less than continuing the hearing or requiring expedited discovery 

responses would irreparably injure Swenson Trust and be a violation of procedural due process.  

BACKGROUND 

Swenson Trust received notice of the hearing on April 16, 2024 with the hearing scheduled 

for June 11-12, 2024. See Declaration of Derrick Braaten, ¶3. Swenson Trust filed its Petition to 

Intervene on April 18, 2024. Id., ¶4. Swenson Trust filed its Motion to Continue Hearing and 

Request for Scheduling Conference on April 25, 2024. Id., ¶5. Summit Carbon Solutions (“SCS”) 

filed its Response to Motion to Continue Hearing and Request for Scheduling Conference on April 

30, 2024. Id., ¶6. The petition to intervene and motion to continue are still pending. Id., ¶7. 

Swenson Trust served Summit with Landowners Interrogatories and Request for 

Production of Documents to Applications (Set 1) on May 2, 2024. See Exhibit A, attached to the 

Decl. of Derrick Braaten, ¶8. On May 6, 2024, Swenson Trust served Summit with Landowners 

Interrogatories and Request for Production of Documents to Applications (Set 2). See Exhibit B, 

attached to the Decl. of Derrick Braaten, ¶9. Correspondence was sent to Lawrence Bender, 

attorney for Summit on May 7, 2024 to address clerical errors in the discovery served on May 2, 

2024. See Exhibit C, attached to the Decl. of Derrick Braaten, ¶10. Landowners Notice of 30(b)(6) 

Deposition of Summit Carbon Solutions was served upon Summit on May 9, 2024 noticing 

Summit Carbon Solutions 30(b)(6) deposition for June 6, 2024. See Exhibit D, attached to the 

Decl. of Derrick Braaten, ¶11. On May 9, 2024, the undersigned sent an email to Hearing Officer 

Dave Garner, asking for a response to the petition to intervene and motion to continue. See Exhibit 

E, attached to the Decl. of Derrick Braaten, ¶12. On May 10, 2024, Swenson Trust served Summit 

with Landowners Interrogatories and Request for Production of Documents to Applications (Set 

3). See Exhibit F, attached to the Decl. of Derrick Braaten, ¶13. On May 15, 2024, an open records 
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request was sent to the North Dakota Industrial Commission, Oil and Gas Division.  See Exhibit 

G, attached to the Decl. of Derrick Braaten, ¶14. 

STANDARD 

Hearing officers have broad discretion in scheduling, granting continuances, and 

controlling discovery in adjudicative proceedings. Berger v. North Dakota Dept. Of Transp., 2011 

ND 55, ¶ 7, 795 N.W.2d 707, ¶ 7 (rejecting plaintiff’s claim that he was entitled to have his hearing 

held at its originally scheduled time). Section 28-32-33, N.D.C.C., provides that discovery may be 

obtained in an adjudicative proceeding in accordance with the North Dakota Rules of Civil 

Procedure. This section also grants authority to the hearing officer to issue discovery orders. Rule 

34 of the North Dakota Rules of Civil Procedure governs how a party may request and obtain 

documents from another party. The default rule is that a party to whom a request for production is 

directed has 30 days in which to respond after being served. But as is relevant here, a shorter time 

may be ordered by the court (or here, the hearing examiner). Rule 34(b)(2)(A). In other words, 

under § 28-32-33, N.D.C.C., the hearing officer/examiner is authorized to expedite responses to 

discovery requests.  

The Administrative Agencies Practice Act expressly directs that, in all adjudicative 
proceedings, "[t]he administrative agency shall designate the time and place for the 
hearing." N.D.C.C. § 28-32-21(1)(c). Furthermore, the hearing officer has broad 
discretion to regulate the course of the administrative proceeding. N.D.C.C. § 
28-32-35; Medical Arts Clinic, P.C. v. Franciscan Initiatives, Inc., 531 N.W.2d 
289, 300 (N.D. 1995); Knudson v. Director, North Dakota Dep't of Transp., 530 
N.W.2d 313, 316 (N.D. 1995).  [***6] A hearing officer in an adjudicative 
administrative proceeding functions in a quasi-judicial capacity, and shares the 
broad discretion accorded to judicial officers. See Medical Arts Clinic, at 297, 
300; Loran v. Iszler, 373 N.W.2d 870, 876 (N.D. 1985). Thus, it has been 
recognized that hearing officers have discretion to control procedural matters such 
as discovery and admission of evidence. See, e.g., State ex rel. Workforce Safety 
& Ins. v. Altru Health Sys., 2007 ND 38, ¶ 11, 729 N.W.2d 113; May v. 
Sprynczynatyk, 2005 ND 76, ¶ 24, 695 N.W.2d 196. Trial courts have broad 
discretion over the progress and conduct of a trial or hearing, including scheduling 
and the determination whether to continue a trial or hearing. See Hartleib v. Simes, 
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2009 ND 205, ¶ 15, 776 N.W.2d 217; State v. Ripley, 2009 ND 105, ¶ 12, 766 
N.W.2d 465; State v. Schmidkunz, 2006 ND 192, ¶ 22, 721 N.W.2d 387; Peterson 
v. Zerr, 443 N.W.2d 293, 297 n.3 (N.D. 1989). A hearing officer conducting an 
adjudicative administrative proceeding has the same scope of discretion in 
conducting the hearing, including scheduling and continuances. See Medical Arts 
Clinic, at 297, 300. 

 
Berger v. N.D. DOT, 2011 ND 55, ¶ 7, 795 N.W.2d 707, 710 (emphasis added). 
 

The hearing officer should apply a “good cause” standard of review in granting Swenson 

Trust’s motion This standard is appropriate here because N.D.R.Civ.P. 34 is modeled after the 

corresponding federal rule, “good cause” is the standard applied by federal courts in interpreting 

the rule, see Mullane v. Almon , 339 F.R.D 659, 662-664 (N.D. Fla. 2021), and North Dakota courts 

look to federal court interpretations of corresponding federal rules in construing the North Dakota 

Rules of Civil Procedure.  PHI Financial Services v. Johnston Law Office, P.C., 2016 ND 114, ¶ 

11, 881 N.W.2d 216, ¶ 11 (using federal case law applying Fed.R.Civ.P. 37(a)(i) to construe 

N.D.R.Civ.P. 37(a)(i)).  

Further support for applying a “good cause” standard is the fact that North Dakota courts 

and agencies apply it in other contexts that involve the exercise of discretion. See Burleigh County 

Social Service Board v. Rath, 2023 ND 12, ¶ 6, 985 N.W.2d 725, ¶ 6 (reviewing the district court’s 

granting of an extension under the good cause standard in the context of Rule 6(b)(i)); see Order 

on Sinclair Oil & Gas Co. and Missouri River Royalty Corp.'s Motion to Compel and Reopen 

Discovery, Case No. 28637 (considering whether good cause existed to reopen discovery after 

discovery had closed). Thus, if Swenson Trust demonstrates good cause for requesting expedited 

discovery responses, then the motion should be granted. See Mullane v. Almon, 339 F.R.D. 659, 

662-664.  

Procedural fairness is required at an administrative hearing. Schlittenhart v. North Dakota 

Dept. of  Transp., 2015 ND 179, ¶ 27, 865 N.W.2d 825, ¶ 27 (noting that the Court reviews 
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administrative proceedings to “ensure procedural fairness”). “Procedural due process requires 

fundamental fairness, which, at a minimum, necessitates notice and a meaningful opportunity for 

a hearing appropriate to the nature of the case.” Id. (quoting In re G.R.H., 2006 ND 56, ¶ N.W.2d 

587). 

An agency overseeing an adjudicative proceeding that involves an opportunity to comment 

and a hearing must present “the data underlying its proposed action before the close of the 

comment and hearing period.” National Wildlife Federation v. Marsh, 568 F.Supp. 985, 994 (D. 

D.C. 1983) (emphasis in original). This is because the right to comment or be heard cannot be 

meaningful “when one is not apprised of the issues and positions to which the argument is 

relevant.” Id. at 993 (quoting U.S. Lines v. Federal Maritime Commission, 584 F.2d 519, 540 

(D.C.Cir. 1978)). In other words, an exchange of views and dialogue is only possible if the public 

is adequately informed, and “without such dialogue any notion of real public participation is 

necessarily an illusion.” Id.; see also Chemical Mfrs. Ass’n v. U.S. E.P.A., 870 F.2d 177, 200 

(“[F]airness requires that the agency afford interested parties an opportunity to challenge the 

underlying factual data relied on by the agency.”). 

Section 28-32-29, N.D.C.C., authorizes an agency to conduct a prehearing conference. The 

only conditions for doing so are giving reasonable notice to all parties and interested persons and 

conducting the conference in a way that does not substantially prejudice or infringe on the rights 

of any party. § 28-32-29, N.D.C.C. 

ANALYSIS 

It is the express policy of North Dakota to conduct procedures relating to the geologic 

storage of carbon dioxide “in a manner fair to all interests.” § 38-22-01, N.D.C.C. Fairness 

requires, at a minimum, that interested parties be afforded access to all information and data 
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necessary to adequately represent their interests with sufficient time to fully analyze it. The 

engineering complexities of carbon sequestration facilities combined with the expeditious nature 

of administrative hearings require that Swenson Trust receive expedited responses to its discovery 

requests.  

I. Good cause exists to order expedited responses to Swenson Trust’s discovery requests.  
 

North Dakota courts are guided by federal precedent in interpreting the North Dakota Rules 

of Civil Procedure. Federal courts apply a “good cause” standard when reviewing motions to 

expedite discovery. The commission should grant Swenson Trust’s motion because the factors 

comprising the good cause analysis weigh in its favor: Specifically,  (A) the hearing is occurring 

on an expedited basis in comparison to the timeframe contemplated by the North Dakota Rules of 

Civil Procedure; (B) the requested discovery is narrowly tailored to the purpose for seeking 

expedition; (C) the request is being made to be able to adequately prepare for the hearing; (D) the 

burden on the Applicants is minimal because all of the information is readily available to it and 

part of the applications; (E) the information cannot be obtained more efficiently from some other 

source; (F) the discovery process will only minimally be expedited; and (G) there is no possibility 

the case will be disposed of prior to the hearing. 

A. The hearing is occurring on an expedited basis in comparison to the timeframe 
contemplated by the North Dakota Rules of Civil Procedure.  
 

The hearing is scheduled to occur within two months of Swenson Trust receiving notice of 

it. The fact that the hearing is occurring more expeditiously than a typical case in a district court 

cuts in favor of granting Swenson Trust’s motion. A hearing on a preliminary injunction is 

analogous to an administrative proceeding because like a hearing on a preliminary injunction, an 

administrative hearing occurs well in advance of when a typical trial would occur. “Because of the 
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expedited nature of injunctive proceedings, expedited discovery is more likely to be 

appropriate....” Mullane, 339 F.R.D. at 665.  

In both contexts, the North Dakota Rules of Civil Procedure apply, but the rules themselves 

contemplate a lengthier discovery process. In other words, they are an imperfect fit, and an 

expedited process is more likely to be required. This is especially so here, where the facts require 

expert analysis that takes several days to perform. See Button Declar., ¶ 6.  

B. The requested discovery is narrowly tailored to the purpose of seeking expedition.  
 

Swenson Trust has served three sets of discovery requests and noticed a deposition of the 

Applicants. The information requested in the discovery is critical to its ability to present evidence 

at the hearing and requires time to analyze. The fact that Swenson Trust “seeks only limited 

discovery narrowly tailored to serve [its] purpose for seeking expedition” weighs in favor of 

granting the motion. Mullane, 339 F.R.D at 664 (citation omitted). In contrast to the plaintiff in 

Mullane, Swenson Trust has “narrowly tailored” its requests to information which is needed on an 

expedited basis, and therefore this factor supports the showing of good cause.  

C. Swenson Trust requires expedited discovery to sufficiently prepare for the 
hearing.  
 

The reasons for seeking expedited discovery should also be considered. Mullane, 339 

F.R.D. at 664. Swenson Trust requires the expedited discovery to participate and present evidence 

at the hearing. Under § 28-32-35, N.D.C.C., the person presiding over the hearing is required to 

afford parties and others allowed to participate an opportunity to present evidence and argument. 

The right to present evidence implies a right to obtain the information required to present the 

evidence before the hearing. The reason for seeking expedited discovery is simply to be able to 

fully participate at the hearing. This supports Swenson Trust’s motion.  
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D. The burden on the Applicants is minimal because all of the information is readily 
available and is part of the applications.  
 

The information sought is readily available to the Applicants and is narrowly tailored to 

what is needed and is literally part of the applications itself. The diagrams and calculations 

provided in the applications were not created out of thin air, and were created using these models 

as the applications itself indicates. See Section 3.1 of the applications. Thus, this minimal burden 

supports the showing of good cause. See Mullane, 339 F.R.D at 667. Indeed, everything necessary 

for Swenson Trust to evaluate the carbon storage facility would have already been provided to the 

Commission as part of the application process. Therefore, it should already be organized and 

compiled in a format conducive to transferring. As shown in the attached requests, Swenson Trust 

is only seeking expedited responses to fifteen interrogatories and twenty-eight requests for 

production, responses to which are necessary to participate in the hearing. See Exhs. A, B, and F.. 

As the Commission can see, the requests are narrowly tailored and only encompass information 

that the Applicants would have submitted in the application process. Therefore, producing the 

material on an expedited basis would not result in an “unnecessary burden.” See Mullane, 339 

F.R.D at 667. Indeed, any minimal burden on the Applicants from transferring this information is 

greatly outweighed by Swenson Trust’s need for the material. 

E. The discovery process will only minimally be expedited. 

Swenson Trust served its first set of discovery on May 2, 2024. See Braaten Decl. ¶ 8. 

Typically, the Applicants would have thirty days within which to respond. Rule 34, N.D.R.Civ.P. 

Under the timeline requested by Swenson Trust, the Applicants will have twenty-one days, or three 

weeks in which to do so for the first set of discovery. Applicants will have twenty-three days to 

respond to the second set of discovery and nineteen days to respond to the third set of discovery. 

Accordingly, the Applicants will still have the benefit of the majority of typical timeframe in which 
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to respond. Because this timeline does not substantially deviate from the normal progression of 

discovery, this factor supports Swenson Trusts motion. See Mullane, 339 F.R.D at 667-68. 

F. The information cannot be obtained more efficiently from some other source.  

 Courts also consider whether the information can be obtained more efficiently from some 

other source. Mullane, 339 F.R.D. at 663. This simply is not possible here. Therefore, this factor 

also supports a showing of good cause.  

G. There is no possibility the case will be disposed of prior to the hearing.  

Finally, courts consider whether producing the discovery on an expedited basis would be a 

waste—specifically, whether there is a motion to dismiss pending that could dispose of the 

proceedings. Mullane, 339 F.R.D. at 668. But here, there is no such possibility that the case will 

be dismissed before the hearing, so there is no risk the production would be a waste. Therefore, 

this factor too supports Swenson Trust’s showing of good cause. 

II. The commission should exercise its authority under 28-32-29, N.D.C.C. to hold a 
prehearing conference to discuss a discovery plan.  
 
The commission has the authority to hold a prehearing conference under § 28-32-29, 

N.D.C.C. Swenson Trust requests that the commission exercise such authority so the Commission 

and the parties can discuss a discovery plan in this matter.  

CONCLUSION 
 

The complexities of carbon storage in conjunction with the timeline for the hearing require that 

the hearing be continued. If the hearing is not continued, then there is good cause for ordering the 

Applicants to respond to Swenson Trust’s discovery requests by May 23, 2024 for the first set of 

discovery (Exh. A) and by May 29, 2024 for the second and third sets of discovery (Exhs. B and 

F). Swenson Trust will be prejudiced in making its case before the commission if the information 
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is received on a date any later than that. Therefore, the Commission should either continue the 

hearing or grant the instant motion.  

 
DATED this 16th day of May, 2024. 

BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Intervenor The 
Swenson Living Trust 
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NORTH DAKOTA 

OIL AND GAS DIVISION 

 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
 

 

  



5 
 

In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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DECLARATION OF DERRICK BRAATEN IN SUPPORT OF MOTION TO EXPEDITE 

DISCOVERY 
 
 
 

1. I am an attorney for The Swenson Living Trust (“Swenson Trust”), in the above-

captioned matter. 

2. I represent the Swenson Trust in matters involving the applications submitted by 

Summit Carbon Solutions #1, LLC, Summit Carbon Solutions #2, and Summit Carbon 

Solutions #3, LLC (“SCS”). 

3. Swenson Trust received notice on April 16, 2024 with the hearing scheduled for June 

11-12, 2024. 

4. Swenson Trust filed its Petition to Intervene on April 18, 2024. 

5. Swenson Trust filed its Motion to Continue Hearing and Request for Scheduling 

Conference on April 25, 2024. 

6. Summit Carbon Solutions (“SCS”) filed its Response to Motion to Continue Hearing 

and Request for Scheduling Conference on April 30, 2024. 

7. The petition to intervene and motion to continue are still pending. 

8. Attached hereto as Exhibit A is a true and correct copy of Landowners Interrogatories 

and Request for Production of Documents to Applications (Set 1) served on May 2, 

2024. 

9. Attached hereto as Exhibit B is a true and correct copy of Landowners Interrogatories 

and Request for Production of Documents to Applications (Set 2) served on May 6, 

2024. 
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10. Attached hereto as Exhibit C is a true and correct copy of correspondence sent to 

Lawrence Bender, attorney for Summit on May 7, 2024 to address clerical errors in the 

discovery served on May 2, 2024. 

11. Attached hereto as Exhibit D is a true and correct copy of Landowners Notice of 

30(b)(6) Deposition of Summit Carbon Solutions which was served upon Summit on 

May 9, 2024 noticing Summit Carbon Solutions 30(b)(6) deposition for June 6, 2024. 

12. Attached hereto as Exhibit E is a true and correct copy of an email sent to Hearing 

Officer Dave Garner on May 9, 2024. 

13. Attached hereto as Exhibit F is a true and correct copy of Landowners Interrogatories 

and Request for Production of Documents to Applications (Set 3) served on May 10, 

2024. 

14. Attached hereto as Exhibit G is a true and correct copy of a request for open records 

sent to the North Dakota Industrial Commission, Oil and Gas Division, on May 15, 

2024. 

15. In order for Swenson Trust’s experts to provide reports and/or expert testimony, the 

experts need the documentation by May 23, 2024 and May 29, 2024.  

 

I declare under penalty of perjury under the law of North Dakota, that the foregoing is true 

and correct. 

Executed this 16th day of May, 2024 in Bismarck, North Dakota. 

 

 

Derrick Braaten 
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NORTH DAKOTA 

OIL AND GAS DIVISION 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 

In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 

Exhibit A to Declaration of Derrick Braaten 
Case Nos. 30869-30880
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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LANDOWNERS INTERROGATORIES AND REQUEST FOR PRODUCTION OF 

DOCUMENTS TO APPLICANTS (SET 1) 
 

 
PLEASE TAKE NOTICE, that The Swenson Living Trust, (“Landowners”), hereby 

require Applicants, Summit Carbon Storage #1, LLC, Summit Carbon Storage #2 , and Summit 

Carbon Storage #3, LLC (“SCS” or “Summit”), to answer the following interrogatories, signed 

and under oath, and produce and permit Landowners to inspect and copy documents responsive to 

the document requests contained herein in accordance with Rules 33 and 34 of the North Dakota 

Rules of Civil Procedure. Your answers must be in writing and signed by someone authorized to 

sign on behalf of, and whose signature binds, Summit. Documents should be made available at the 

office of Braaten Law Firm, 109 N. 4th St., Suite 100, Bismarck, North Dakota, or copies of said 

documents may be forwarded to Landowners attorneys (in native, electronic format). A copy of 

the answers and responses, together with your objections, if any, must be served within thirty (30) 

days from the date of service, or within such other time as the court may allow, or parties agree. 

INSTRUCTIONS 

1. These interrogatories and requests for production are deemed to be continuing in 

nature and should you, your counsel, or anyone representing your interest become aware of or 

acquire any additional knowledge or documents which affect the accuracy or completeness of any 

answers herein, or which relate to the matters into which these requests for production inquire, it 

is hereby demanded that such knowledge and documents be immediately transferred to the 

undersigned attorney by way of supplemental answers and responses to the full extent required by 

Rule 26(e), N.D.R.Civ.P. 
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2. In answering these interrogatories and requests for production, you are required to 

furnish all information and responsive documents in the possession of you, your attorney, 

accountants, advisors, or other persons directly employed by you. 

3. Your attention is directed to Rule 34 of the North Dakota Rules of Civil Procedure, 

which provides that any party who produces documents for inspection “must produce documents 

as they are kept in the usual course of business or must organize and label them to correspond to 

the categories in the request.”  If the requested documents are stored only on software or otherwise 

are “computer based information,” regardless of whether you produce as kept in the usual course 

of business or by category, you are directed to produce the raw data along with codes and programs 

necessary for translating it into usable form, or produce the information in a finished, usable form. 

In either case, all necessary glossaries, keys, indices, metadata, and software necessary for 

interpretation of the material should be produced  unless software is proprietary in nature, in which 

case native format should be produced with an indication of the software types required to view 

and process the data.    

4. Produce electronic records in their native format. Without limiting the 

generality of the foregoing, Word documents should be produced in .docx or .doc format, emails 

should be produced in Outlook or .eml format, ArcGIS shapefiles should be produced in .shp, .shx 

and .dbf formats (and when available .prj, .xml, .sbn, and .sbx), and Excel spreadsheets should be 

produced in .xlsx, .xls, or .csv format. To the maximum extent feasible, file structures should be 

maintained, especially when a data or document database is linked to an ArcGIS map, website, or 

other such file. 

5. In responding to the requests for production, for each document or any portion 

thereof which you have withheld based on privilege, describe the factual basis for your claim of 
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privilege in sufficient detail to permit adjudication of the validity of that claim, including the 

following: 

a. A brief description of the type of document or communication; 

b. The date of the document or communication; 

c. The name, title and job description of the transmitter of the document or 
communication; 

d. The name, title, and job description of the person to whom the document or 
communication was addressed; 

e. The name, title, and job description of each person who has received or had 
access to the document or communication; 

f. A brief description of the subject matter of the document or communication; 
and 

g. The nature of the privilege claim. 

6. In responding to the Requests for Production, for each document or any portion 

thereof which has been lost, discarded or destroyed, identify such document as completely as 

possible, providing as much of the following information as possible: 

a. The type of document; 

b. Its date; 

c. The date or approximate date it was lost, discarded, or destroyed; 

d. The reason(s) for disposing of the document (if discarded or destroyed); 

e. The identity of all person(s) authorizing or having knowledge of the 
circumstances surrounding the disposal of the document; 

f. The identity of the person(s) who lost, discarded or destroyed the document; 
and 

g. The identity of all persons having knowledge of the contents thereof. 

7. Each interrogatory and request for production (as well as these instructions) may 

contain one or more terms that are defined below. You should construe each defined term 
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according to the meaning of that word as set forth below. All other words should be construed 

consistent with customary usage given the context in which the words appear such that, in each 

instance, you should construe any word to bring that word within the scope of the discovery request 

in which it appears. Consistent with the above, the singular usage of a word shall be considered to 

include within its meaning the plural, and vice versa; the conjunctive shall be considered to include 

within its meaning the disjunctive, and vice versa; and the feminine shall be considered to include 

within its meaning the masculine, and vice versa. 

DEFINITIONS 

As used in these Interrogatories and Request for Production of Documents, the following 

terms shall have the meanings and definitions as indicated: 

1. “SCS” or “Summit” means the applicants in NDIC Case Nos. 30870, 30871, 30872 

(for “Summit Carbon Storage #1, LLC,”); 30873, 30874, 30875, 30876 (for “Summit Carbon 

Storage #2,”) and 30877, 30878, 30879, 30880 (for “Summit Carbon Storage #3, LLC,”) and each 

of those entities’ authorized agents. 

2. “Landowner” means The Swenson Living Trust. 

3. “Storage Reservoir” means the reservoir and formation into which Summit intends 

to inject CO2 within the Areas of Review as well as the confining layers, as defined and depicted 

by Summit’s applications herein (see e.g. Figure 1-1, NDIC Case No. 30869) including but not 

limited to the Storage Reservoir as defined by Section 1.15 of the Storage Agreement included 

with Summit’s applications in NDIC Case No. 30869, and includes the confining layers/zones, to 

wit: 

the Pore Space and confining subsurface strata underlying the Facility Area 
described as the Opeche/Spearfish (Upper Confining Zone), Broom Creek 
(Injection Zone), and Amsden (Lower Confining Zone) Formation(s) and which are 
defined as identified by the well logging suite performed at one stratigraphic well, 
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the Milton Flemmer 1 well (NDIC File No. 38594) located in the NW¼ of the NE¼, 
Section 35, Township 141 North, Range 88 West, Mercer County, North Dakota. 
The Storage Reservoir is defined as the stratigraphic interval from below the top of 
the Opeche/Spearfish Formation found at a depth of 5,587 feet below the Kelly 
Bushing, to above the base of the Amsden Formation, found at a depth of 6,421 feet 
below the Kelly Bushing, as identified by the Array Induction Gamma log run in 
the Milton Flemmer 1 well. The logging suite included triple combo (gamma ray 
[GR], density porosity, and resistivity), caliper, spectral GR, combinable magnetic 
resonance (CMR), elemental capture spectroscopy (ESC), dipole sonic including 
four-arm caliper and inclinometer, and an image log. Further, the acquired logs 
were used to pick formation top depths and interpret lithology, petrophysical 
properties, and time-to-depth shifting of seismic data obtained from three 3D 
seismic surveys and one 5-mile long 2D seismic line covering an area totaling 208 
miles in and around the Milton Flemmer 1 stratigraphic well. Formation top depths 
were picked from the top of the Pierre Formation to the base of the Amsden 
Formation. The average depth of the top of the Opeche/Spearfish Formation (Upper 
Confining Zone) across the storage facility area is 5,464 total vertical depth (TVD). 
The average depth of the base of the Amsden Formation (Lower Confining Summit 
Carbon Storage #1, LLC – Broom Creek 5 Zone) across the storage facility area is 
6,270 feet TVD. The average thickness of the Storage Reservoir across the storage 
facility area is 806 feet. 

 
4. “Communication” means any oral or written utterance, notation, or statement of 

any nature, by and to whomever, including, but not limited to, correspondence, text messages, chat 

messages, emails, letters, and any other oral or written conversations, dialogues, discussions, 

interviews, or consultations, between or among two or more persons. 

5. “Document” means all documents or electronically stored information discoverable 

under N.D.R.Civ.P. 34 - including writings, drawings, graphs, charts, photographs, sound 

recordings, images, and other data or data compilations - stored in any medium from which 

information can be obtained either directly or, if necessary, after translation by you into a 

reasonably usable form. Documents and electronically stored information encompasses and 

includes all file formats in which electronically stored information is or can be stored or saved, 

and always includes the native file format if one exists. 
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6.  “ESI” or “electronically stored information” means all electronically stored 

information discoverable under N.D.R.Civ.P. 34 - including writings, databases, shapefiles, 

electronic or computer files, graphs, charts, photographs, sound recordings, images, and other data 

or data compilations - stored in any medium from which information can be obtained either directly 

or, if necessary, after translation by you into a reasonably usable form. ESI encompasses and 

includes all file formats in which electronically stored information is or can be stored or saved, 

and always includes the native file format if one exists. 

7. “Identification,” “identify,” or “identity,” when used in reference to (a) a natural 

person, requires you to state his or her full name and residential and business addresses; (b) a 

corporation, requires you to state its full corporate name and any names under which it does 

business, its state of incorporation, the address of its principal place of business, and the addresses 

of all of its offices in the State of North Dakota; (c) a business, requires you to state the full name 

or style under which the business is conducted, its business address or addresses, the types of 

businesses in which it is engaged, the geographic area in which it conducts those businesses, and 

the identity of the person or persons who own, operate, and control the business; (d) a document, 

requires you to state the number of pages and the nature of the document (e.g., letter or 

memorandum), and if not apparent on the face of the document or ESI, its title, its date, the name 

or names of its authors and recipients, and its present location and custodian; (e) a communication, 

requires you, if any part of the communication was written, to identify the document or documents 

which refer to or evidence the communication, and, to the extent that the communication was non-

written, to identify the persons participating in the communication and to state the date, manner, 

place, and substance of the communication. 
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8. “Person” means any individual acting in any capacity as well as any entity or 

organization, including divisions, departments, and other units of the organization, and shall 

include such organizations as public or private corporations, partnerships, joint ventures, voluntary 

or unincorporated associations, sole proprietorships, trusts, estates, governmental agencies, 

commissions, bureaus, or departments. 

9. “Representative” means any agent, employee, servant, officer, director, attorney, 

or other person acting or purporting to act on behalf of the person in question. 

10. “You,” “your,” or “yourself” refer to “SCS” or “Summit”, each of its agents, 

representatives, and attorneys, and each person acting or purporting to act on its behalf. 

 
INTERROGATORIES 

 
INTERROGATORY NO. 1: Identify the petroleum engineers or reservoir 

engineers who made any material contribution to Summit’s applications or the materials provided 

in support of Summit’s applications in NDIC Case Nos. 30869-30880. 

INTERROGATORY NO. 2: Identify the geologists who made any material 

contribution to Summit’s applications or the materials provided in support of Summit’s 

applications in NDIC Case Nos. 30869-30880. 

INTERROGATORY NO. 3: List any other individuals not listed in Interrogatories 

1 and 2 who made any material contribution to Summit’s applications or the materials provided in 

support of Summit’s applications in NDIC Case Nos. 30869-30880.Identify each and every person 

whom you expect to call or may call as a witness at trial. 

INTERROGATORY NO. 4: Identify all witnesses Summit plans to testify in 

support of Summit’s applications in NDIC Case Nos. 30869-30880. 
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INTERROGATORY NO. 5: Identify all exhibits Summit plans to offer in support 

of Summit’s applications in NDIC Case Nos. 30869-30880. 

 
 
 

REQUESTS FOR PRODUCTION 
 

REQUEST NO. 1: Please produce the underlying data and electronic files necessary to 

run the model used to create the images of the pressure differentials contained in Figures 3-14(a-

d) in Summit’s application in NDIC Case No. 30869. 

REQUEST NO. 2: Please produce all the input files, field and analytical data , and the model 

geochemical database used to evaluate the CO2 effects on the upper and lower confining layers, including 

but not limited to all inputs and data files used to run the United States Geological Survey’s USGS's Phreeqc 

geochemical model. 

REQUEST NO. 3: Please produce all the input files, field and analytical data , and the model 

geochemical database used to run Computer Modelling Group Ltd.’s GEM model and software or any 

similar model or software used for the same purposes. 

REQUEST NO. 4: Please produce all the input files, field and analytical data , and the model 

geochemical database used to run any modelling or analysis of critical threshold pressures or areal extent 

of review or impact and pressure buildup, or which was used to do any kind of analysis related to EPA 

Method 1 or EPA Method 2 or Analytical Solution for Leakage in Multilayered Aquifers – ASLMA, or any 

risk-based area-of-review analysis. 

REQUEST NO. 5: Please produce the following data and files as referenced by Summit 

in its application in NDIC Case No. 30873: Geophysical Logs that penetrate injection and 

confining zones, Seismic survey data and core sample measurements, Acoustic impedance, total 

porosity, effective porosity, permeability, facies, and SLB’s Petrel was used to interpolate 

structural surfaces for zones. 
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REQUEST NO. 6: Please produce all the input files, field and analytical data, and the model 

geochemical database used to evaluate the CO2 effects on the upper and lower confining layers, including 

but not limited to all inputs and data files used to run Computer Modelling Group Ltd.’s GEM model and 

software or any similar model or software used for the same purposes. 

REQUEST NO. 7: Please produce all data from any parameter referenced or described 

in Table 2-1: Model Parameters for Multiphase Fluid Modeling of Geologic Sequestration as that 

table appears in EPA Guidance - AOR Evaluation and Corrective Action Guidance (Guidance 

page 11) as found here: AOR Evaluation and Corrective Action Guidance - 

https://www.epa.gov/sites/default/files/2015-07/documents/epa816r13005.pdf. 

REQUEST NO. 8: Please produce all electronic files and data provided to the North 

Dakota Industrial Commission or its Department of Mineral Resources or Oil and Gas Division in 

association with or related to the applications in NDIC Case Nos. 30869-30880.Please produce the 

general ledger detail (or account activity report) for the account for Drain #11 starting January 1, 

2011 through present, on an annual basis (i.e. January 1, 2011 to December 31, 2011, and January 

1, 2012 to December 31, 2012, etc.). 

REQUEST NO. 9: Please produce all 3D numerical reservoir simulation model data 

decks, output files and graphing files of the Storage Reservoir in original electronic format. 

Without limiting the foregoing, such files may commonly be stored in Slumberger Eclipse format, 

CMG (Canadian Modeling Group) Imex format, or other similar format. The purpose of this 

request is to obtain the simulation model of the proposed storage facilities and associated reservoir, 

along with input and output files in Summit’s possession for this simulation model.  

REQUEST NO. 10: Please produce structure maps of the injection zone top, structure 

maps for major sub zones, and/or structure maps of confining zones for the Storage Reservoir and 

the confining zones as defined therein. Such maps include those created based upon formation tops 



- 16 - 

from well logs, 3D seismic reflectors, and interpretation of geologic deposition environment to 

give a representation of the elevation change across the target reservoir. 

REQUEST NO. 11: Please produce all gross and net thickness isopach maps for the 

Storage Reservoir. 

REQUEST NO. 12: Please produce pore volume (PV) maps and hydrocarbon pore 

volume (HCPV) maps of the Storage Reservoir, regardless of when compiled and regardless of 

whether created by Summit. 

REQUEST NO. 13: Please produce all well logs (raw data plus processed and interpreted 

copies) from anywhere in or near the Storage Reservoir. Specially please produce the well logs in 

.las or other digital format, including any and all well logs utilized by Summit in developing its 

applications herein. 

REQUEST NO. 14: Please produce any databases, spreadsheets, or other documents 

containing porosity, permeability, saturation, and other rock properties such as (minerology, 

geomechanical properties etc) for the Storage Reservoir in original electronic format and, if 

available, in Excel spreadsheet format. 

REQUEST NO. 15: Please produce water chemistry and any other liquid or solid 

sampling data for water or other substances in the Storage Reservoir. Please include any gas 

solubility testing that was performed on the water samples for CO2 or injected gas stream. 

REQUEST NO. 16: Please produce all spreadsheets, databases, and other documents or 

compilations containing reservoir pressure data for the Storage Reservoir, including but not limited 

to all bottom hole pressure data, surface pressure data, and fluid level measurements. If a 

spreadsheet is not available, then please produce all Documents containing this information. 
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REQUEST NO. 17: Please produce all relative permeability data for the Storage 

Reservoir, including core test information. If multiple cores have been tested, please produce all 

test data. 

REQUEST NO. 18: Please produce all capillary pressure data for all cores tested in the 

Storage Reservoir. 

REQUEST NO. 19: Please produce all routine core analysis data for the Storage 

Reservoir. 

REQUEST NO. 20: Please produce all spreadsheets of reservoir temperature data in the 

Storage Reservoir, including spreadsheets indexing reservoir temperature data to well name and 

API number. If this information is not available in spreadsheet format, then please produce all 

Documents containing this information. 

REQUEST NO. 21: Please produce all written interpretations of micro-seismic data 

obtained from the Storage Reservoir.  

 

Dated this 2nd day of May, 2024. BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 

 Derrick Braaten (ND #06394) 
derrick@braatenlawfirm.com  
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
Fax:  701-221-5842 
 
Attorneys for the Swenson Living Trust 
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NORTH DAKOTA 

OIL AND GAS DIVISION 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 

In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 

Exhibit B to Declaration of Derrick Braaten 
Case Nos. 30869-30880
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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LANDOWNERS INTERROGATORIES AND REQUEST FOR PRODUCTION OF 

DOCUMENTS TO APPLICANTS (SET 2) 
 

 
PLEASE TAKE NOTICE, that The Swenson Living Trust, (“Landowners”), hereby 

require Applicants, Summit Carbon Storage #1, LLC, Summit Carbon Storage #2 , and Summit 

Carbon Storage #3, LLC (“SCS” or “Summit”), to answer the following interrogatories, signed 

and under oath, and produce and permit Landowners to inspect and copy documents responsive to 

the document requests contained herein in accordance with Rules 33 and 34 of the North Dakota 

Rules of Civil Procedure. Your answers must be in writing and signed by someone authorized to 

sign on behalf of, and whose signature binds, Summit. Documents should be made available at the 

office of Braaten Law Firm, 109 N. 4th St., Suite 100, Bismarck, North Dakota, or copies of said 

documents may be forwarded to Landowners attorneys (in native, electronic format). A copy of 

the answers and responses, together with your objections, if any, must be served within thirty (30) 

days from the date of service, or within such other time as the Commission may allow, or parties 

agree. 

INSTRUCTIONS 

1. These interrogatories and requests for production are deemed to be continuing in 

nature and should you, your counsel, or anyone representing your interest become aware of or 

acquire any additional knowledge or documents which affect the accuracy or completeness of any 

answers herein, or which relate to the matters into which these requests for production inquire, it 

is hereby demanded that such knowledge and documents be immediately transferred to the 

undersigned attorney by way of supplemental answers and responses to the full extent required by 

Rule 26(e), N.D.R.Civ.P. 
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2. In answering these interrogatories and requests for production, you are required to 

furnish all information and responsive documents in the possession of you, your attorney, 

accountants, advisors, or other persons directly employed by you. 

3. Your attention is directed to Rule 34 of the North Dakota Rules of Civil Procedure, 

which provides that any party who produces documents for inspection “must produce documents 

as they are kept in the usual course of business or must organize and label them to correspond to 

the categories in the request.”  If the requested documents are stored only on software or otherwise 

are “computer based information,” regardless of whether you produce as kept in the usual course 

of business or by category, you are directed to produce the raw data along with codes and programs 

necessary for translating it into usable form, or produce the information in a finished, usable form. 

In either case, all necessary glossaries, keys, indices, metadata, and software necessary for 

interpretation of the material should be produced  unless software is proprietary in nature, in which 

case native format should be produced with an indication of the software types required to view 

and process the data.    

4. Produce electronic records in their native format. Without limiting the 

generality of the foregoing, Word documents should be produced in .docx or .doc format, emails 

should be produced in .msg (Outlook) or .eml format, ArcGIS shapefiles should be produced in 

.shp, .shx and .dbf formats (and when available .prj, .xml, .sbn, and .sbx), and Excel spreadsheets 

should be produced in .xlsx, .xls, or .csv format. To the maximum extent feasible, file structures 

should be maintained, especially when a data or document database is linked to an ArcGIS map, 

website, or other such file. 

5. In responding to the requests for production, for each document or any portion 

thereof which you have withheld based on privilege, describe the factual basis for your claim of 
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privilege in sufficient detail to permit adjudication of the validity of that claim, including the 

following: 

a. A brief description of the type of document or communication; 

b. The date of the document or communication; 

c. The name, title and job description of the transmitter of the document or 
communication; 

d. The name, title, and job description of the person to whom the document or 
communication was addressed; 

e. The name, title, and job description of each person who has received or had 
access to the document or communication; 

f. A brief description of the subject matter of the document or communication; 
and 

g. The nature of the privilege claim. 

6. In responding to the Requests for Production, for each document or any portion 

thereof which has been lost, discarded or destroyed, identify such document as completely as 

possible, providing as much of the following information as possible: 

a. The type of document; 

b. Its date; 

c. The date or approximate date it was lost, discarded, or destroyed; 

d. The reason(s) for disposing of the document (if discarded or destroyed); 

e. The identity of all person(s) authorizing or having knowledge of the 
circumstances surrounding the disposal of the document; 

f. The identity of the person(s) who lost, discarded or destroyed the document; 
and 

g. The identity of all persons having knowledge of the contents thereof. 

7. Each interrogatory and request for production (as well as these instructions) may 

contain one or more terms that are defined below. You should construe each defined term 



- 10 - 

according to the meaning of that word as set forth below. All other words should be construed 

consistent with customary usage given the context in which the words appear such that, in each 

instance, you should construe any word to bring that word within the scope of the discovery request 

in which it appears. Consistent with the above, the singular usage of a word shall be considered to 

include within its meaning the plural, and vice versa; the conjunctive shall be considered to include 

within its meaning the disjunctive, and vice versa; and the feminine shall be considered to include 

within its meaning the masculine, and vice versa. 

DEFINITIONS 

As used in these Interrogatories and Request for Production of Documents, the following 

terms shall have the meanings and definitions as indicated: 

1. “SCS” or “Summit” means the applicants in NDIC Case Nos. 30869, 30870, 30871, 

30872 (for “Summit Carbon Storage #1, LLC,”); 30873, 30874, 30875, 30876 (for “Summit 

Carbon Storage #2,”) and 30877, 30878, 30879, 30880 (for “Summit Carbon Storage #3, LLC,”) 

and each of those entities’ authorized agents. 

2. “Landowner” means The Swenson Living Trust. 

3. “Storage Reservoir” means the reservoir and formation into which Summit intends 

to inject CO2 and the confining zones within the Areas of Review as defined and depicted by 

Summit’s applications herein (see e.g. Figure 1-1, NDIC Case No. 30869) including but not limited 

to the Storage Reservoir as defined by Section 1.15 of the Storage Agreement included with 

Summit’s applications in NDIC Case No. 30869, to wit: 

the Pore Space and confining subsurface strata underlying the Facility Area 
described as the Opeche/Spearfish (Upper Confining Zone), Broom Creek 
(Injection Zone), and Amsden (Lower Confining Zone) Formation(s) and which are 
defined as identified by the well logging suite performed at one stratigraphic well, 
the Milton Flemmer 1 well (NDIC File No. 38594) located in the NW¼ of the NE¼, 
Section 35, Township 141 North, Range 88 West, Mercer County, North Dakota. 
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The Storage Reservoir is defined as the stratigraphic interval from below the top of 
the Opeche/Spearfish Formation found at a depth of 5,587 feet below the Kelly 
Bushing, to above the base of the Amsden Formation, found at a depth of 6,421 feet 
below the Kelly Bushing, as identified by the Array Induction Gamma log run in 
the Milton Flemmer 1 well. The logging suite included triple combo (gamma ray 
[GR], density porosity, and resistivity), caliper, spectral GR, combinable magnetic 
resonance (CMR), elemental capture spectroscopy (ESC), dipole sonic including 
four-arm caliper and inclinometer, and an image log. Further, the acquired logs 
were used to pick formation top depths and interpret lithology, petrophysical 
properties, and time-to-depth shifting of seismic data obtained from three 3D 
seismic surveys and one 5-mile long 2D seismic line covering an area totaling 208 
miles in and around the Milton Flemmer 1 stratigraphic well. Formation top depths 
were picked from the top of the Pierre Formation to the base of the Amsden 
Formation. The average depth of the top of the Opeche/Spearfish Formation (Upper 
Confining Zone) across the storage facility area is 5,464 total vertical depth (TVD). 
The average depth of the base of the Amsden Formation (Lower Confining Summit 
Carbon Storage #1, LLC – Broom Creek 5 Zone) across the storage facility area is 
6,270 feet TVD. The average thickness of the Storage Reservoir across the storage 
facility area is 806 feet. 

 
4. “Communication” means any oral or written utterance, notation, or statement of 

any nature, by and to whomever, including, but not limited to, correspondence, text messages, chat 

messages, emails, letters, and any other oral or written conversations, dialogues, discussions, 

interviews, or consultations, between or among two or more persons. 

5. “Document” means all documents or electronically stored information discoverable 

under N.D.R.Civ.P. 34 - including writings, drawings, graphs, charts, photographs, sound 

recordings, images, and other data or data compilations - stored in any medium from which 

information can be obtained either directly or, if necessary, after translation by you into a 

reasonably usable form. Documents and electronically stored information encompasses and 

includes all file formats in which electronically stored information is or can be stored or saved, 

and always includes the native file format if one exists. 

6.  “ESI” or “electronically stored information” means all electronically stored 

information discoverable under N.D.R.Civ.P. 34 - including writings, databases, shapefiles, 
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electronic or computer files, graphs, charts, photographs, sound recordings, images, and other data 

or data compilations - stored in any medium from which information can be obtained either directly 

or, if necessary, after translation by you into a reasonably usable form. ESI encompasses and 

includes all file formats in which electronically stored information is or can be stored or saved, 

and always includes the native file format if one exists. 

7. “Identification,” “identify,” or “identity,” when used in reference to (a) a natural 

person, requires you to state his or her full name and residential and business addresses; (b) a 

corporation, requires you to state its full corporate name and any names under which it does 

business, its state of incorporation, the address of its principal place of business, and the addresses 

of all of its offices in the State of North Dakota; (c) a business, requires you to state the full name 

or style under which the business is conducted, its business address or addresses, the types of 

businesses in which it is engaged, the geographic area in which it conducts those businesses, and 

the identity of the person or persons who own, operate, and control the business; (d) a document, 

requires you to state the number of pages and the nature of the document (e.g., letter or 

memorandum), and if not apparent on the face of the document or ESI, its title, its date, the name 

or names of its authors and recipients, and its present location and custodian; (e) a communication, 

requires you, if any part of the communication was written, to identify the document or documents 

which refer to or evidence the communication, and, to the extent that the communication was non-

written, to identify the persons participating in the communication and to state the date, manner, 

place, and substance of the communication. 

8. “Person” means any individual acting in any capacity as well as any entity or 

organization, including divisions, departments, and other units of the organization, and shall 

include such organizations as public or private corporations, partnerships, joint ventures, voluntary 
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or unincorporated associations, sole proprietorships, trusts, estates, governmental agencies, 

commissions, bureaus, or departments. 

9. “Representative” means any agent, employee, servant, officer, director, attorney, 

or other person acting or purporting to act on behalf of the person in question. 

10. “Summit’s applications” means all of Summit’s applications and documents and 

other materials in support in NDIC Case Nos. 30869, 30870, 30871, 30872; 30873, 30874, 30875, 

30876; 30877, 30878, 30879, 30880. 

11. “You,” “your,” or “yourself” refer to “SCS” or “Summit”, and its authorized agents. 

 
INTERROGATORIES 

 
INTERROGATORY NO. 1: Identify all software programs necessary to open or 

run or execute any electronic files that are themselves responsive to or which contain data and 

information responsive to any of Landowners written interrogatories or requests for production of 

documents. Please exclude from your answer any software programs needed to open files with the 

following extensions: .doc, .docx, .pdf, .xlsx, .csv, .eml, .msg, as well as common audio-visual file 

types that can be opened with freely-available software such as .jpg/.jpeg, .tiff, and .mp4 files. 

INTERROGATORY NO. 2: State whether Summit possesses documents related 

to any exchange of valuable consideration (including but not limited to monetary compensation 

even if nominal) for the right to use or damage the pore space of a property. 

INTERROGATORY NO. 3: Describe how Summit determined the amounts it 

paid to property owners for use of or damage to their pore space for its activities related to 

Summit’s applications. 

INTERROGATORY NO. 4: State the amounts that Summit has paid to property 

owners for use of or damage to pore space for injections of CO2. 
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INTERROGATORY NO. 5: State how Summit determines if a property owner 

has been “equitably compensated” as that phrase is used in N.D.C.C. § 38-22-08(14), and what 

criteria it uses to make this determination. 

INTERROGATORY NO. 6: Identify the factual basis in Summit’s applications or 

the materials submitted in support of Summit’s applications that might support or that Summit will 

use to support a finding that property owners have been “equitably compensated” as that phrase is 

used in N.D.C.C. § 38-22-08(14). 

INTERROGATORY NO. 7: Identify the factual basis in any documents or 

information sources other than Summit’s applications that might support or that Summit will use 

to support a finding that property owners have been “equitably compensated” as that phrase is used 

in N.D.C.C. § 38-22-08(14). 

INTERROGATORY NO. 8: Identify the sections of Summit’s applications that 

support a finding that “[t]hat the proposed storage facility will not adversely affect surface waters 

or formations containing fresh water” as is stated at N.D.C.C. § 38-22-08(7). If Summit claims 

that any documents or information outside of Summit’s applications support such a finding, 

identify those documents and information. 

INTERROGATORY NO. 9: Identify the source of any carbon dioxide that will be 

injected pursuant to Summit’s applications that is created or produced or originates in North 

Dakota. 

REQUESTS FOR PRODUCTION 
 

REQUEST NO. 1: Please produce all agreements for use of or damage to the pore space 

of any property that are in your possession.  
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REQUEST NO. 2: Without limiting the generality of Request No. 1, please produce all 

agreements that might support or that Summit will use to support a finding “[t]hat the storage 

operator has obtained the consent of persons who own at least sixty percent of the storage 

reservoir's pore space” as required by N.D.C.C. § 38-22-08(5). 

REQUEST NO. 3: Without limiting the generality of Request No. 1, produce all 

agreements that might support or that Summit will use to support a finding that “all nonconsenting 

pore space owners are or will be equitably compensated” as stated in N.D.C.C. § 38-22-08(14). 

REQUEST NO. 4: Please produce all documents containing data or information 

indicating or indicative of market values for any rights associated with the use of or damage to a 

property’s pore space. 

REQUEST NO. 5: Without limiting the generality of the foregoing requests, please 

produce all agreements for use of or damage to any surface estate necessary for Summit to 

complete construction of the facilities described in Summit’s applications, including but not 

limited to its injections wells (but for clarification not those agreements necessary for the interstate 

transmission line subject to siting proceedings before the ND Public Service Commission). 

REQUEST NO. 6: Please produce all correspondence related to Summit’s applications 

between Summit and the North Dakota Industrial Commission and its Department of Mineral 

Resources and its Oil and Gas Division (collectively “NDIC”) and any authorized agents of the 

NDIC, and all correspondence between your authorized agents and the NDIC (including any 

individuals copied on or submitting Summit’s applications) related to Summit’s applications. 
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Dated this 6th day of May, 2024 BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 

 Derrick Braaten (ND #06394) 
derrick@braatenlawfirm.com  
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
 
Attorneys for the Swenson Living Trust 

 



May 7, 2024 

Via Email Only 

Lawrence Bender 
304 East Front Avenue, Suite 400 
Bismarck, ND 58504-5639 
lbender@fredlaw.com 

Re: Summit Carbon Solutions – NDIC Case Nos. 30869-30880 

Lawrence: 

I am writing to address clerical errors in the discovery served on May 2, 2024. 

Case number 30869 was inadvertently left out of the definitions in paragraph 1. The definition 
should read as follows: 

1. “SCS” or “Summit” means the applicants in NDIC Case Nos. 30869, 30870, 30871, 30872 (for
“Summit Carbon Storage #1, LLC,”); 30873, 30874, 30875, 30876 (for “Summit Carbon Storage
#2,”) and 30877, 30878, 30879, 30880 (for “Summit Carbon Storage #3, LLC,”) and each of those
entities’ authorized agents.

There was also a clerical error in Request No. 8. It should read as follows: 

REQUEST NO. 8: Please produce all electronic files and data provided to the North Dakota 
Industrial Commission or its Department of Mineral Resources or Oil and Gas Division in 
association with or related to the applications in NDIC Case Nos. 30869-30880. 

Please let me know if you have any questions or need any further clarification. 

Derrick Braaten 

DB/dnz 

cc: Clients 

Exhibit C to Declaration of Derrick Braaten 
Case Nos. 30869-30880
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NORTH DAKOTA 

OIL AND GAS DIVISION 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 

In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 

Exhibit D to Declaration of Derrick Braaten 
Case Nos. 30869-30880
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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LANDOWNERS NOTICE OF 30(b)(6) DEPOSITION OF  

SUMMIT CARBON SOLUTIONS 
 

 
TO: Summit Carbon Solutions, by and through its attorney, Lawrence Bender, Fredrickson & 

Byron, P.A., 1133 College Drive, Suite 1000, Bismarck, North Dakota, 58501: 
 

[¶1] PLEASE TAKE NOTICE that, pursuant to N.D.C.C. § 28-32-33 and Rule 30(b)(6) of 

the North Dakota Rules of Civil Procedure, Intervenor The Swenson Living Trust (“Landowners” 

or “Swenson Trust”) will take the deposition upon oral examination of Summit Carbon Solutions 

(“SCS” or “CO2 injector”) through one or more of its officers, directors, managing agents, or other 

representatives who shall be designated to testify on the CO2 injector’s behalf regarding all 

information known or reasonably available to the CO2 injector with respect to the subject matters 

identified in Exhibit A.  

[¶2] The deposition shall commence on June 6, 2024 at 9:00 a.m. (Central Time), and 

continue thereafter until complete, at the offices of Braaten Law Firm, 100 N. 4th St., Ste. 100, 

Bismarck, North Dakota 58501. The deposition shall be conducted before a court reporter, or other 

officer authorized by law to administer oaths, and shall be recorded by stenographic means and 

supplementally recorded by video. The deposition will be taken for the purposes of discovery, for 

use at hearings, or for other purposes as permitted under the North Dakota Rules of Civil Procedure 

and N.D.C.C. ch. 28-32. 
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Dated this 9th day of May, 2024. 

BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
derrick@braatenlawfirm.com 
 
Attorneys for Intervenor  
The Swenson Living Trust 
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EXHIBIT A TO NOTICE OF DEPOSITION OF SUMMIT CARBON SOLUTIONS 

 
DEFINITIONS 

As used in this Notice, the following terms shall have the meanings and definitions as 

indicated: 

1. “SCS” or “Summit” means the applicants in NDIC Case Nos. 30869, 30870, 30871, 

30872 (for “Summit Carbon Storage #1, LLC,”); 30873, 30874, 30875, 30876 (for “Summit 

Carbon Storage #2,”) and 30877, 30878, 30879, 30880 (for “Summit Carbon Storage #3, LLC,”). 

and each of those entities’ authorized agents. 

2. “Landowner” means The Swenson Living Trust. 

3. “Storage Reservoir” means the reservoir and formation into which Summit intends 

to inject CO2 and the confining zones within the Areas of Review, as defined and depicted by 

Summit’s applications herein (see e.g. Figure 1-1, NDIC Case No. 30869) including but not limited 

to the Storage Reservoir as defined by Section 1.15 of the Storage Agreement included with 

Summit’s applications in NDIC Case No. 30869, and includes the confining layers/zones, to wit: 

the Pore Space and confining subsurface strata underlying the Facility Area 
described as the Opeche/Spearfish (Upper Confining Zone), Broom Creek 
(Injection Zone), and Amsden (Lower Confining Zone) Formation(s) and which are 
defined as identified by the well logging suite performed at one stratigraphic well, 
the Milton Flemmer 1 well (NDIC File No. 38594) located in the NW¼ of the NE¼, 
Section 35, Township 141 North, Range 88 West, Mercer County, North Dakota. 
The Storage Reservoir is defined as the stratigraphic interval from below the top of 
the Opeche/Spearfish Formation found at a depth of 5,587 feet below the Kelly 
Bushing, to above the base of the Amsden Formation, found at a depth of 6,421 feet 
below the Kelly Bushing, as identified by the Array Induction Gamma log run in 
the Milton Flemmer 1 well. The logging suite included triple combo (gamma ray 
[GR], density porosity, and resistivity), caliper, spectral GR, combinable magnetic 
resonance (CMR), elemental capture spectroscopy (ESC), dipole sonic including 
four-arm caliper and inclinometer, and an image log. Further, the acquired logs 
were used to pick formation top depths and interpret lithology, petrophysical 
properties, and time-to-depth shifting of seismic data obtained from three 3D 
seismic surveys and one 5-mile long 2D seismic line covering an area totaling 208 
miles in and around the Milton Flemmer 1 stratigraphic well. Formation top depths 
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were picked from the top of the Pierre Formation to the base of the Amsden 
Formation. The average depth of the top of the Opeche/Spearfish Formation (Upper 
Confining Zone) across the storage facility area is 5,464 total vertical depth (TVD). 
The average depth of the base of the Amsden Formation (Lower Confining Summit 
Carbon Storage #1, LLC – Broom Creek 5 Zone) across the storage facility area is 
6,270 feet TVD. The average thickness of the Storage Reservoir across the storage 
facility area is 806 feet. 

 
4. “Communication” means any oral or written utterance, notation, or statement of 

any nature, by and to whomever, including, but not limited to, correspondence, text messages, chat 

messages, emails, letters, and any other oral or written conversations, dialogues, discussions, 

interviews, or consultations, between or among two or more persons. 

5. “Document” means all documents or electronically stored information discoverable 

under N.D.R.Civ.P. 34 - including writings, drawings, graphs, charts, photographs, sound 

recordings, images, and other data or data compilations - stored in any medium from which 

information can be obtained either directly or, if necessary, after translation by you into a 

reasonably usable form. Documents and electronically stored information encompasses and 

includes all file formats in which electronically stored information is or can be stored or saved, 

and always includes the native file format if one exists. 

6.  “ESI” or “electronically stored information” means all electronically stored 

information discoverable under N.D.R.Civ.P. 34 - including writings, databases, shapefiles, 

electronic or computer files, graphs, charts, photographs, sound recordings, images, and other data 

or data compilations - stored in any medium from which information can be obtained either directly 

or, if necessary, after translation by you into a reasonably usable form. ESI encompasses and 

includes all file formats in which electronically stored information is or can be stored or saved, 

and always includes the native file format if one exists. 
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7. “Identification,” “identify,” or “identity,” when used in reference to (a) a natural 

person, requires you to state his or her full name and residential and business addresses; (b) a 

corporation, requires you to state its full corporate name and any names under which it does 

business, its state of incorporation, the address of its principal place of business, and the addresses 

of all of its offices in the State of North Dakota; (c) a business, requires you to state the full name 

or style under which the business is conducted, its business address or addresses, the types of 

businesses in which it is engaged, the geographic area in which it conducts those businesses, and 

the identity of the person or persons who own, operate, and control the business; (d) a document, 

requires you to state the number of pages and the nature of the document (e.g., letter or 

memorandum), and if not apparent on the face of the document or ESI, its title, its date, the name 

or names of its authors and recipients, and its present location and custodian; (e) a communication, 

requires you, if any part of the communication was written, to identify the document or documents 

which refer to or evidence the communication, and, to the extent that the communication was non-

written, to identify the persons participating in the communication and to state the date, manner, 

place, and substance of the communication. 

8. “Person” means any individual acting in any capacity as well as any entity or 

organization, including divisions, departments, and other units of the organization, and shall 

include such organizations as public or private corporations, partnerships, joint ventures, voluntary 

or unincorporated associations, sole proprietorships, trusts, estates, governmental agencies, 

commissions, bureaus, or departments. 

9. “Representative” means any agent, employee, servant, officer, director, attorney, 

or other person acting or purporting to act on behalf of the person in question. 
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10. “You,” “your,” or “yourself” refer to “SCS” or “Summit”, and each of its 

authorized agents. 

TOPICS FOR EXAMINATION 

In accordance with N.D.R.Civ.P. 30(b)(6), The Swenson Living Trust designates the 

following topics and matters for examination.  

I. Summit’s applications and the information contained in and created or submitted in 
support of the applications and conclusions drawn therefrom in NDIC Case Nos. 
30869, 30870, 30871, 30872 (for “Summit Carbon Storage #1, LLC,”); 30873, 30874, 
30875, 30876 (for “Summit Carbon Storage #2,”) and 30877, 30878, 30879, 30880 (for 
“Summit Carbon Storage #3, LLC,”) (all applications hereafter referred to collectively 
as “Summit’s applications”). 
a. Summit’s applications include all documents submitted to the North Dakota 

Industrial Commission including its Department of Mineral Resources and its Oil 
and Gas Division (collectively “NDIC”) as part of or in support of or in relation to 
Summit’s applications, and all correspondence between Summit and NDIC whether 
in writing and whether electronic or physical, and whether written or oral. This 
topic and the scope of Summit’s applications as used herein includes all data files, 
spreadsheets, databases, and models (including loading files necessary to make data 
files useable with any model) and all of the information, data, documents, 
calculations, and non-attorney work product that was created in support of 
Summit’s applications or which was necessary to create or is materially supportive 
of Summit’s applications. 

i. Without limiting the generality of the foregoing, this topic includes the 
following models and associated data: 

1. The data and interpretations and inputs for the geologic model 
created with SLB’s Petrel software (Schlumberger, 2020). 

2. The data and inputs and model referred to in Section 3.1 of the 
applications as follows: 

a. “The geologic model and properties served as inputs for 
numerical simulations of CO2 injection using Computer 
Modelling Group Ltd.’s (CMG’s) GEM software (Computer 
Modelling Group Ltd., 2021). Numerical simulations of 
CO2 injection were conducted to assess potential CO2 
injection rate, disposition of injected CO2, wellhead 
pressure (WHP), bottomhole pressure (BHP), and pressure 
changes in the storage reservoir throughout the expected 
injection time frame and postinjection period. Results of the 
numerical simulations were then used to determine the 
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project’s area of review (AOR) pursuant to North Dakota’s 
geologic CO2 storage regulations.”   

3. United States Geological Survey’s PHREEQC geochemical model 
and both the data files and data inputs used to run this model and 
bases for using the chosen inputs. 

4. The data and load files and data decks for the SLB Petrel model that 
was run for Summit’s applications. 

5. Computer Modelling Group Ltd.’s GEM model and both the data 
files and data inputs used to run this model and bases for using the 
chosen inputs. 

6. 3D numerical reservoir simulation model data decks, output files 
and graphing files of the Storage Reservoir in original electronic 
format. Without limiting the foregoing, such files may commonly 
be stored in Schlumberger SEclipse format, CMG (Canadian 
Modeling Group) Imex format, or other similar format.  

7. Input files, field and analytical data, and the model geochemical 
database (and the sources of the foregoing) used to run any 
modelling or analysis of critical threshold pressures or areal extent 
of review or impact and pressure buildup, or which was used to do 
any kind of analysis related to EPA Method 1 or EPA Method 2 or 
Analytical Solution for Leakage in Multilayered Aquifers – 
ASLMA, or any risk-based area-of-review analysis. 

ii. These models also include the conclusions drawn from the models and the 
data inputs used, particularly as those conclusions were used to support 
Summit’s applications as referenced in these topics. 

iii. The identity of the person most familiar with the workflows described in 
Section 3.2.3 of Summit’s application in NDIC Case No. 30869 and how it 
was performed for purposes of Summit’s applications and the identity of the 
person who wrote this passage.  

iv. The meaning and context and details of how the various processes and 
functions described in Section 3.2.3 of Summit’s applications and how they 
were actually performed and the models and calculations used to support 
them. 

b. The factual documentation and information that might support or that Summit 
will use to support a finding “[t]hat the storage operator has obtained the consent 
of persons who own at least sixty percent of the storage reservoir's pore space” as 
required by N.D.C.C. § 38-22-08(5). 

c. The factual documentation and information that might support or that Summit will 
use to support any finding in this proceeding “[t]hat the proposed storage facility 
will not adversely affect surface waters or formations containing fresh water” as is 
stated at N.D.C.C. § 38-22-08(7). 

d. The factual documentation and information that might support or that Summit will 
use to support any finding in this proceeding that “[t]hat the storage facility will not 
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endanger human health nor unduly endanger the environment” as is stated at 
N.D.C.C. § 38-22-08(10).  

e. The factual documentation and information that might support or that Summit will 
use to support any finding in this proceeding “[t]hat the horizontal and vertical 
boundaries of the storage reservoir are defined [and] include buffer areas to ensure 
that the storage facility is operated safely and as contemplated” as is stated at 
N.D.C.C. § 38-22-08(12). 

f. The factual documentation and information related to or that might support or that 
Summit will use to support any finding in this proceeding that “all nonconsenting 
pore space owners are or will be equitably compensated” as that phrase is used in 
N.D.C.C. § 38-22-08(14) and any documentation, information, data sets, 
comparable sales, comparable transactions, appraisals, market reports, financial 
reports, or other documents related to or referencing compensation paid to 
nonconsenting pore space owners. 

i. This subtopic I.b. includes all amounts paid by Summit to any individual or 
entity for use of or damages to pore space or property rights associated with 
or related to its storage facility that is the subject of Summit’s application 
and the Storage Reservoir, and all agreements for such use or damages or 
payments. 

ii. This subtopic I.b. includes all reports and agreements in Summit’s 
possession indicating any amount of compensation paid for any kind of use 
of or damage to pore space or property for CO2 sequestration. If Summit 
has in its possession any agreement with any property owner for use of 
property or damage to property arising from use of pore space or property 
for storage or sequestration of CO2 it is included in this topic. 



From: Derrick Braaten
To: dpgarner@nd.gov
Cc: Lawrence Bender (lbender@fredlaw.com); Desirae Zaste; Lynn D. Helms
Subject: NDIC Case Nos. 30869-30880
Date: Thursday, May 9, 2024 3:22:08 PM
Attachments: 1-240502 Interr & RFP Set 1.pdf

240507 Bender ltr from DB re interr set 1.pdf

Mr. Garner:

I represent the Swenson Living Trust, a proposed intervenor in NDIC Case Nos. 30869-30880. I also
represent several other landowners who intend to intervene and we will be filing those petitions in
the near future. I called and left a voicemail last Friday asking to speak with you and Mr. Bender
regarding the extremely abbreviated schedule in this matter. The hearing has been scheduled for
June 11-12, and we have submitted a motion requesting additional time to allow us to respond and
prepare for a hearing. We are going to do our best to prepare if that motion is not granted, but I am
very concerned that it will require a very abbreviated discovery schedule. I have scheduled a
deposition for June 6, but I need to obtain the data decks, load files, and other data that was used to
run the models developed for the application, and I need to do that with sufficient time to allow my
team of experts to both run the models (which can take days depending on the data and how it is set
up) and then analyze the results. We need to do all of this before the deposition. I have scheduled
that for June 6 and this means I will likely not be able to get a transcript back before our hearing, but
I wanted to give us as much time as possible to facilitate the exchange of information. If I can get
some of the data decks from the NDIC, I would like to explore that as well.

I would also like to discuss logistics if we could. I have a number of landowners and it would be my
preference to stipulate in advance to some of the information regarding their land ownership,
deeds, etc. to avoid having to call them to walk through that at the hearing. I can make them
available for examination if Mr. Bender wishes, but I’d rather not spend several hours of our time
walking through deeds, etc.  I also will need some very quick turnaround on the data to get this done
in time, so will be asking to expedite the discovery process. I am also concerned that if the NDIC
intends to grant out petitions to intervene, we are being significantly prejudiced right now because
they have not been granted, and that takes more time away from us as we are trying to prepare. I
have served discovery and a deposition notice, but without having our intervention granted I suspect
Mr. Bender is free to ignore those. I do apologize for my directness here in addressing the tribunal,
but I would ask that the intervention be granted retroactively such that our discovery requests and
deposition notice do not need to be re-served, which would reset the time to respond.

I am also planning to get a motion filed tomorrow or Monday formally asking for this relief in the
form of expedited discovery and an immediate discovery conference to set deadlines. I have served
two rounds of discovery and in the first I focused solely on the data my experts requested in order to
conduct their analysis. If there is any way to expedite that data above others I would appreciate that,
and also point out that the data I am seeking for my experts is literally a part of the applications
here, and I think due process requires that I obtain that in a timely manner for this to be a fair
hearing. If there is anything I can do to facilitate this please let me know, and as I said, I am working
as fast as I can on a motion to expedite and will have it filed tomorrow or Monday. I have attached a
copy of the discovery we served and a letter clarifying some errors we made – this is the data we are

Exhibit E to Declaration of Derrick Braaten 
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seeking that is part of the application and which our experts require in order to assess the
application. If the NDIC is able to assist with sharing any of this data itself I would ask that you please
consider that and I will facilitate any way I can.

I look forward to hearing from you and would appreciate if we can get a conference call set up to
discuss all of this as soon as possible.

Sincerely,

Derrick Braaten

Braaten Law Firm
109 N. 4th Street, Suite 100

Bismarck, ND  58501
Phone:  701-221-2911

Fax:  701-221-5842
www.braatenlawfirm.com

PRIVILEGED COMMUNICATION
This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic
Communications Privacy Act, 18 U.S.C. Sections 2510-2521.  This e-mail is confidential and may contain information
that is privileged, attorney work product or exempt from disclosure under applicable law.  Recipients should not file
copies of this e-mail with publicly accessible records.  If you have received this message in error, please immediately
notify the sender by return e-mail and delete this e-mail message from your computer. Thank you for your
cooperation.
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NORTH DAKOTA 

OIL AND GAS DIVISION 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 

In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 

Exhibit F to Declaration of Derrick Braaten 
Case Nos. 30869-30880
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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LANDOWNERS INTERROGATORIES AND REQUEST FOR PRODUCTION OF 

DOCUMENTS TO APPLICANTS (SET 3) 
 

 
PLEASE TAKE NOTICE, that The Swenson Living Trust, (“Landowners”), hereby 

require Applicants, Summit Carbon Storage #1, LLC, Summit Carbon Storage #2 , and Summit 

Carbon Storage #3, LLC (“SCS” or “Summit”), to answer the following interrogatories, signed 

and under oath, and produce and permit Landowners to inspect and copy documents responsive to 

the document requests contained herein in accordance with Rules 33 and 34 of the North Dakota 

Rules of Civil Procedure. Your answers must be in writing and signed by someone authorized to 

sign on behalf of, and whose signature binds, Summit. Documents should be made available at the 

office of Braaten Law Firm, 109 N. 4th St., Suite 100, Bismarck, North Dakota, or copies of said 

documents may be forwarded to Landowners attorneys (in native, electronic format). A copy of 

the answers and responses, together with your objections, if any, must be served within thirty (30) 

days from the date of service, or within such other time as the Commission may allow, or parties 

agree. 

INSTRUCTIONS 

1. These interrogatories and requests for production are deemed to be continuing in 

nature and should you, your counsel, or anyone representing your interest become aware of or 

acquire any additional knowledge or documents which affect the accuracy or completeness of any 

answers herein, or which relate to the matters into which these requests for production inquire, it 

is hereby demanded that such knowledge and documents be immediately transferred to the 

undersigned attorney by way of supplemental answers and responses to the full extent required by 

Rule 26(e), N.D.R.Civ.P. 
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2. In answering these interrogatories and requests for production, you are required to 

furnish all information and responsive documents in the possession of you, your attorney, 

accountants, advisors, or other persons directly employed by you. 

3. Your attention is directed to Rule 34 of the North Dakota Rules of Civil Procedure, 

which provides that any party who produces documents for inspection “must produce documents 

as they are kept in the usual course of business or must organize and label them to correspond to 

the categories in the request.”  If the requested documents are stored only on software or otherwise 

are “computer based information,” regardless of whether you produce as kept in the usual course 

of business or by category, you are directed to produce the raw data along with codes and programs 

necessary for translating it into usable form, or produce the information in a finished, usable form. 

In either case, all necessary glossaries, keys, indices, metadata, and software necessary for 

interpretation of the material should be produced  unless software is proprietary in nature, in which 

case native format should be produced with an indication of the software types required to view 

and process the data.    

4. Produce electronic records in their native format. Without limiting the 

generality of the foregoing, Word documents should be produced in .docx or .doc format, emails 

should be produced in .msg (Outlook) or .eml format, ArcGIS shapefiles should be produced in 

.shp, .shx and .dbf formats (and when available .prj, .xml, .sbn, and .sbx), and Excel spreadsheets 

should be produced in .xlsx, .xls, or .csv format. To the maximum extent feasible, file structures 

should be maintained, especially when a data or document database is linked to an ArcGIS map, 

website, or other such file. 

5. In responding to the requests for production, for each document or any portion 

thereof which you have withheld based on privilege, describe the factual basis for your claim of 
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privilege in sufficient detail to permit adjudication of the validity of that claim, including the 

following: 

a. A brief description of the type of document or communication; 

b. The date of the document or communication; 

c. The name, title and job description of the transmitter of the document or 
communication; 

d. The name, title, and job description of the person to whom the document or 
communication was addressed; 

e. The name, title, and job description of each person who has received or had 
access to the document or communication; 

f. A brief description of the subject matter of the document or communication; 
and 

g. The nature of the privilege claim. 

6. In responding to the Requests for Production, for each document or any portion 

thereof which has been lost, discarded or destroyed, identify such document as completely as 

possible, providing as much of the following information as possible: 

a. The type of document; 

b. Its date; 

c. The date or approximate date it was lost, discarded, or destroyed; 

d. The reason(s) for disposing of the document (if discarded or destroyed); 

e. The identity of all person(s) authorizing or having knowledge of the 
circumstances surrounding the disposal of the document; 

f. The identity of the person(s) who lost, discarded or destroyed the document; 
and 

g. The identity of all persons having knowledge of the contents thereof. 

7. Each interrogatory and request for production (as well as these instructions) may 

contain one or more terms that are defined below. You should construe each defined term 
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according to the meaning of that word as set forth below. All other words should be construed 

consistent with customary usage given the context in which the words appear such that, in each 

instance, you should construe any word to bring that word within the scope of the discovery request 

in which it appears. Consistent with the above, the singular usage of a word shall be considered to 

include within its meaning the plural, and vice versa; the conjunctive shall be considered to include 

within its meaning the disjunctive, and vice versa; and the feminine shall be considered to include 

within its meaning the masculine, and vice versa. 

DEFINITIONS 

As used in these Interrogatories and Request for Production of Documents, the following 

terms shall have the meanings and definitions as indicated: 

1. “SCS” or “Summit” means the applicants in NDIC Case Nos. 30869, 30870, 30871, 

30872 (for “Summit Carbon Storage #1, LLC,”); 30873, 30874, 30875, 30876 (for “Summit 

Carbon Storage #2,”) and 30877, 30878, 30879, 30880 (for “Summit Carbon Storage #3, LLC,”) 

and each of those entities’ authorized agents. 

2. “Landowner” means The Swenson Living Trust. 

3. “Storage Reservoir” means the reservoir and formation into which Summit intends 

to inject CO2 and the confining zones within the Areas of Review as defined and depicted by 

Summit’s applications herein (see e.g. Figure 1-1, NDIC Case No. 30869) including but not limited 

to the Storage Reservoir as defined by Section 1.15 of the Storage Agreement included with 

Summit’s applications in NDIC Case No. 30869, to wit: 

the Pore Space and confining subsurface strata underlying the Facility Area 
described as the Opeche/Spearfish (Upper Confining Zone), Broom Creek 
(Injection Zone), and Amsden (Lower Confining Zone) Formation(s) and which are 
defined as identified by the well logging suite performed at one stratigraphic well, 
the Milton Flemmer 1 well (NDIC File No. 38594) located in the NW¼ of the NE¼, 
Section 35, Township 141 North, Range 88 West, Mercer County, North Dakota. 
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The Storage Reservoir is defined as the stratigraphic interval from below the top of 
the Opeche/Spearfish Formation found at a depth of 5,587 feet below the Kelly 
Bushing, to above the base of the Amsden Formation, found at a depth of 6,421 feet 
below the Kelly Bushing, as identified by the Array Induction Gamma log run in 
the Milton Flemmer 1 well. The logging suite included triple combo (gamma ray 
[GR], density porosity, and resistivity), caliper, spectral GR, combinable magnetic 
resonance (CMR), elemental capture spectroscopy (ESC), dipole sonic including 
four-arm caliper and inclinometer, and an image log. Further, the acquired logs 
were used to pick formation top depths and interpret lithology, petrophysical 
properties, and time-to-depth shifting of seismic data obtained from three 3D 
seismic surveys and one 5-mile long 2D seismic line covering an area totaling 208 
miles in and around the Milton Flemmer 1 stratigraphic well. Formation top depths 
were picked from the top of the Pierre Formation to the base of the Amsden 
Formation. The average depth of the top of the Opeche/Spearfish Formation (Upper 
Confining Zone) across the storage facility area is 5,464 total vertical depth (TVD). 
The average depth of the base of the Amsden Formation (Lower Confining Summit 
Carbon Storage #1, LLC – Broom Creek 5 Zone) across the storage facility area is 
6,270 feet TVD. The average thickness of the Storage Reservoir across the storage 
facility area is 806 feet. 

 
4. “Communication” means any oral or written utterance, notation, or statement of 

any nature, by and to whomever, including, but not limited to, correspondence, text messages, chat 

messages, emails, letters, and any other oral or written conversations, dialogues, discussions, 

interviews, or consultations, between or among two or more persons. 

5. “Document” means all documents or electronically stored information discoverable 

under N.D.R.Civ.P. 34 - including writings, drawings, graphs, charts, photographs, sound 

recordings, images, and other data or data compilations - stored in any medium from which 

information can be obtained either directly or, if necessary, after translation by you into a 

reasonably usable form. Documents and electronically stored information encompasses and 

includes all file formats in which electronically stored information is or can be stored or saved, 

and always includes the native file format if one exists. 

6.  “ESI” or “electronically stored information” means all electronically stored 

information discoverable under N.D.R.Civ.P. 34 - including writings, databases, shapefiles, 
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electronic or computer files, graphs, charts, photographs, sound recordings, images, and other data 

or data compilations - stored in any medium from which information can be obtained either directly 

or, if necessary, after translation by you into a reasonably usable form. ESI encompasses and 

includes all file formats in which electronically stored information is or can be stored or saved, 

and always includes the native file format if one exists. 

7. “Identification,” “identify,” or “identity,” when used in reference to (a) a natural 

person, requires you to state his or her full name and residential and business addresses; (b) a 

corporation, requires you to state its full corporate name and any names under which it does 

business, its state of incorporation, the address of its principal place of business, and the addresses 

of all of its offices in the State of North Dakota; (c) a business, requires you to state the full name 

or style under which the business is conducted, its business address or addresses, the types of 

businesses in which it is engaged, the geographic area in which it conducts those businesses, and 

the identity of the person or persons who own, operate, and control the business; (d) a document, 

requires you to state the number of pages and the nature of the document (e.g., letter or 

memorandum), and if not apparent on the face of the document or ESI, its title, its date, the name 

or names of its authors and recipients, and its present location and custodian; (e) a communication, 

requires you, if any part of the communication was written, to identify the document or documents 

which refer to or evidence the communication, and, to the extent that the communication was non-

written, to identify the persons participating in the communication and to state the date, manner, 

place, and substance of the communication. 

8. “Person” means any individual acting in any capacity as well as any entity or 

organization, including divisions, departments, and other units of the organization, and shall 

include such organizations as public or private corporations, partnerships, joint ventures, voluntary 
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or unincorporated associations, sole proprietorships, trusts, estates, governmental agencies, 

commissions, bureaus, or departments. 

9. “Representative” means any agent, employee, servant, officer, director, attorney, 

or other person acting or purporting to act on behalf of the person in question. 

10. “Summit’s applications” means all of Summit’s applications and documents and 

other materials in support in NDIC Case Nos. 30869, 30870, 30871, 30872; 30873, 30874, 30875, 

30876; 30877, 30878, 30879, 30880. 

11. “You,” “your,” or “yourself” refer to “SCS” or “Summit”, and its authorized agents. 

 
INTERROGATORIES 

 
INTERROGATORY NO. 1: For any installed CO2 pressure relief devices or CO2 

vent systems or other mechanical devices designed for relieving pressure from a pipe, at any of 

the surface facilities constructed for purposes of Summit’s applications, please provide the 

following: 

a. Rated capacity of each device or system; 

b. Quantity of each device or system; 

c. Discharge pipe size(s); 

d. Discharge pipe outlet(s) direction (vertical or horizontal); and 

e. If horizontal, state direction of discharge. 

 
REQUESTS FOR PRODUCTION 

 
 

REQUEST FOR PRODUCTION NO. 1: Please produce any above-ground vapor 

dispersion modeling results such as from any engineered pressure relief systems, including all data 

and input files and load files. Without limiting the generality of the forgoing, specifically provide 
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all data inputs for the following: weather conditions modeled, topography assumptions modeled, 

flow rate of CO2 over time, total quantity of CO2 released and total time of release modeled, and 

predicted CO2 concentrations at any public receptors such as roads, buildings, and dwellings. 

 

Dated this 10th day of May, 2024 BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 

 Derrick Braaten (ND #06394) 
derrick@braatenlawfirm.com  
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
 
Attorneys for the Swenson Living Trust 

 



May 15, 2024 

Via Email Only 

North Dakota Industrial Commission 
Department of Mineral Resources 
Oil & Gas Division 
600 E. Blvd. Ave. Dept. 405 
Bismarck, ND 58505-0840 
oilandgasinfo@nd.gov 

Re: Records Request 

I am writing to request a copy of records from your office, pursuant to N.D.C.C. § 44-04-18.  
Please provide the following data electronic files and/or load files submitted to the Oil and Gas 
Division by applicants Summit Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC, and 
Summit Carbon Storage #3, LLC: 

• All the input files, field and analytical data, and the model geochemical database used to
evaluate the CO2 effects on the upper and lower confining layers, including but not limited
to all inputs and data files used to run the United States Geological Survey’s USGS's
PHREEQC model.

• All the input files, field and analytical data , and the model geochemical database used to
run Computer Modelling Group Ltd.’s GEM model and software or any similar model or
software used for the same purposes.

• Geophysical Logs that penetrate injection and confining zones, seismic survey data and
core sample measurements, all measurements and data for acoustic impedance, total
porosity, effective porosity, permeability, and facies.

• All the input files, field and analytical data, and the model, including but not limited to all
inputs and data files used to run SLB’s Petrel model in any manner related to Summit’s
applications.

• All 3D numerical reservoir simulation model data decks, output files and graphing files of
the Storage Reservoir in original electronic format. Without limiting the foregoing, such
files may commonly be stored in Slumberger Eclipse or Petrel format, CMG (Canadian
Modeling Group) Imex format, or other similar format.

To the maximum extent possible, I request that you provide all records to me in electronic format 
by emailing them to my paralegal Desirae Zaste at desirae@braatenlawfirm.com.  If it is necessary 
to mail responsive records, they may be sent to me at the address below. 

Exhibit G to Declaration of Derrick Braaten 
Case Nos. 30869-30880



North Dakota Industrial Commission 
May 15, 2024 

Page 2 of 2 

You have my pre-authorization to bill up to $300.00 to fulfill this records request.  If you have any 
questions about anything in this letter, do not hesitate to contact me.  Thank you for your assistance. 

Sincerely, 

Derrick Braaten 

DB/dnz 
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NORTH DAKOTA 

OIL AND GAS DIVISION 

 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 

In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869
30870
30871
30872
30873
30874
30875
30876
30877
30878
30879
30880

 



2

In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation.

In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 

 



3

In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND.

In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND.

In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation.
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 

In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 
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DECLARATION OF PAUL BUTTON IN SUPPORT OF MOTION TO EXPEDITE 
DISCOVERY

1. I am a Petroleum Engineer with experience modeling and operating oil and gas 

reservoirs, and I currently reside in Butte, Montana.  

2. Attached hereto as Exhibit H is a true and correct copy of my Curriculum Vitae.  

3. I have worked with CMG the owner of the GEM software many times in the past and 

typically you can get a copy within a week of requesting a quote.   

4. For GEM, the data decks are easily exportable if you have the .dat file and any included 

files that are called on it can be rerun pretty easily.  

5. Runtime is not only based on the model size (number of cells) but also how quickly the 

solutions converge for each time step. In my experience, a model that is having 

convergence problems can take days to run. Introducing a new fluid, CO2, into the 

reservoir is most likely going to create convergence problems but it is hard to determine 

what the run time is until we get ahold of the model and either run it or look at the 

existing output files to see what the run time is and the computer processing power that 

was used to run the model. 

6. I am familiar with Schlumberger’s software. 

7. In order to allow adequate time, I estimate that the geologist and I and the expert 

reviewing the PHREEQC model would need to receive the electronic data for the GEM, 

SLB Petrel, PHREEQC, and other computer models by May 23, 2024 in order to run 

and analyze the models and prepare for the hearing on June 11-12.  
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I declare under penalty of perjury under the law of North Dakota, that the foregoing is true 

and correct.

Executed this 16th day of May, 2024 in Butte, Montana. 

__________________________________
Paul Button





Paul Button 

SUMMARY OF QUALIFICATIONS 
Petroleum Engineer with diversified experience in reservoir and production engineering.  Responsibilities 
include reservoir modeling, geologic engineering, rate transient analysis, property valuation, well completion 
optimization, detailed reservoir characterization, waterflood management, and EOR management.  

EMPLOYMENT HISTORY 
TerraStor Energy Corporation 2021-Present 
Chief Technology Officer Butte, MT 
Perform geologic search for Compressed Air Energy Storage (CAES) sites.  Determine electricity grid 
connectivity around geologic sites to determine if interconnection is possible. Liaison with consulting engineers 
and OEM providers on compression, turbo expansion, heat exchange and cavern design. 

Poplar Resources 2019-Present 
Sr Vice President Resource Development Billings, MT 
 Supervise technical and operational staff on the implementation and monitoring of gas oil gravity drainage 
project at Poplar Dome. 

Develop EOR development plan, schedule implementation operations, budget and monitoring of results. 

Button Petroleum Management 2016-2022 
Consulting Reservoir Engineer Billings, MT 

Consulting Reservoir Engineer that has performed field valuations and recovery forecasts on conventional and 
un-conventional fields at client’s request. 

- Constructed development plan for multiple water flood fields including economic model. Work with
geology and land to determine unitization area and criteria.

- Conducted optimal spacing study for unconventional Bakken & Three Forks development. Reviewed
multiple spacing tests and well performance to determine most economic development scenario for each
reservoir in the client’s subject land position.

- EOR review and valuation of field for acquisition. Included full reserve review and CO2 requirement
review.

- Reservoir Simulation and EOR recovery project design and planning.

- Expert Witness and Advise on cases for Braaten Law Firm

SM Energy 2005 - 2016 
Senior Reservoir Engineer  Billings, MT 

Multi-disciplined team leader for Wyoming asset team, developing conventional, unconventional, and EOR 
reserves.  Responsibilities include development planning, exploration evaluation, EOR project screening, and 
A&D evaluation. 

- Multi discipline team lead responsible for the acquisition of 160,000 acres of stacked pay un-conventional
resources in the Powder River Basin. Primary reservoir evaluator for over $300 MM in acquisitions and

Paul Button 1119 S Ophir St Butte, Mt 59701(406) 860-5752 (cell)paul@terrastor.com
Exhibit H to Declaration of Paul Button 
Case Nos. 30869-30880



over $200 MM in appraisal drilling in the Frontier and Niobrara. Responsible for identifying key play 
drivers, developing optimal depletion plan, and maximizing net asset value. Key evaluation engineer on 
basin wide exploration effort focus on Muddy and Mowry.  

- Lead reservoir engineer on team that developed the Niobrara and Codell resource plays in Laramie Co,
Wyoming. Worked intricately with asset team to design innovative completion design to maximize
recovery from Niobrara. Team drilled first long lateral (+9,000’ lateral) which was key to economic
exploitation of the Codell and Niobrara.

- Lead role in EOR evaluation of Wind River and Bighorn Basin Tensleep fields. Developed screening
criteria and determined recovery potential on several legacy assets. Determined technical feasibility of
miscible CO2 but determined resource size was economically unfeasible.

- Primary reservoir engineer Nance Petroleum’s early development of Elm Coulee Field Richland Co, MT.
Instrumental in asset team’s effort to improve recovery through spacing optimization, wellbore design
and completion design.

Kinder Morgan 2003 - 2005 
Reservoir Engineer Midland, TX 

Multi-disciplined team member in Yates field, a highly fractured carbonate reservoir with 400 million barrels 
reaming reserves.  Responsibilities include improving reservoir understanding, optimizing contact movement 
to improve reserve development, and providing analysis on EOR projects. 

- Selected 40 horizontal well locations for drilling in early 2004. Prepared economic justification for each
well, selected target interval within reservoir, developed detailed well plan, and provided production and
reserve forecast for the program.

- Prepared detailed review of Surfactant and Thermal EOR projects that included review of production
response, economic performance, and Texas EOR Severance Tax fillings.

MARATHON OIL COMPANY 1998 - 2003 
Reservoir Engineer Midland, TX 

Multi-disciplined team member in Yates field, a highly fractured carbonate reservoir with 400 million barrels 
reaming reserves.  Responsibilities include improving reservoir understanding, optimizing contact movement 
to improve reserve development from double displacement gas injection, and providing analysis on EOR 
projects. 

- Improve reservoir understanding for diversified team by proving simulation support that led to the
optimization of the Double Displacement Process. Built and ran a variety of simulation models that led
to increased understanding of oil drainage and mobilization. Recommendations resulted in improved oil
rate and increased asset value.

- Recommended termination of 60 MMCFD of nitrogen injection to control reservoir pressure growth and
moderate contact movement to maximize oil mobilization. Project included simulation, material balance,
and economic analysis as well as contract negotiation. Resulted in a $25 million improvement in asset net
present value.

- Performed reserve evaluation of an immiscible CO2 project. Determined that a potential 25 million barrels
of reserves are probable.   Analysis involved compositional modeling, equation of state tuning,
coordinating PVT lab work, and economic analysis.



- Coordinated $80 million dollar capital and expense budget for three years. Responsible for presenting to
senior management, tracking expenditures, and making recommendations on projects for local
management's approval.

- Project engineer responsible for testing and developing innovative, low cost completion methods in Yates
field. Successfully modeled completion performance of both vertical and horizontal completions and
recommended changes in our completion practices that improved the well production efficiency.
Published an SPE paper on the modeling work and presented it at a convention in Villahermosa, Mexico.

EDUCATION 
Bachelor of Science in Petroleum Engineering (B.S.P.E.)  December 1997 

Montana Tech of the University of Montana, Butte, Montana 

SPECIAL SKILLS 
Reservoir Simulation… Rate Transient Analysis… Aries… PHDWin…Spotfire… Excel… Word… Power Point… 
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NORTH DAKOTA 

OIL AND GAS DIVISION 

 

In re application of Summit Carbon Storage 
#1, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND 
 
In re application of Summit Carbon Storage 
# 1, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #1, 
LLC storage facility located in Sections 31, 
32, 33, and 34, Township 142 North, Range 
87 West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 
24, 25, 26, 35, and 36, Township 141 North, 
Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 

Case No(s). 30869 
30870 
30871 
30872 
30873 
30874 
30875 
30876 
30877 
30878 
30879 
30880 
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In re application of Summit Carbon Storage 
# 1, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Sections 31, 32, 33, and 34, 
Township 142 North, Range 87 West, 
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 
26, 35, and 36, Township 141 North, Range 
88 West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, and 35, 
Township 141 North, Range 87 West, 
Sections 1, 2, 3, and 12, Township 140 
North, Range 88 West and Sections 4, 5, 6, 
and 7, Township 140 North, Range 87 West, 
Mercer, Morton, and Oliver Counties, ND, 
in the Broom Creek Formation. 
 
In re motion to consider establishing the 
field and pool limits for lands located in 
Sections 31, 32, 33, and 34, Township 142 
North, Range 87 West, Sections 1, 11, 12, 13, 
14, 15, 22, 23, 24, 25, 26, 35, and 36, 
Township 141 North, Range 88 West, 
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 
17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, and 35, Township 141 
North, Range 87 West, Sections 1, 2, 3, and 
12, Township 140 North, Range 88 West 
and Sections 4, 5, 6, and 7, Township 140 
North, Range 87 West, Mercer, Morton, 
and Oliver Counties, ND, subject to the 
application of Summit Carbon Storage #1, 
LLC for the geologic storage of carbon 
dioxide in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of 
the storage reservoir pore space, in which 
the Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #2, 
LLC storage facility located in Sections 27, 
28, 29, 32, 33, 34, and 35, Township 143 
North, Range 88 West, Sections 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 
33, 34, 35, and 36, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, and 31, Township 142 North, 
Range 88 West, Sections 5, 6, 7, 8, 17, 18, 19, 
20, 29, 30, 31, Township 142 North, Range 
87 West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND in the Broom Creek 
Formation. 
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In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 
35, and 36, Township 142 North, Range 88 
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 
30, and 31, Township 142 North, Range 87 
West, and Sections 1, 2, and 3, Township 
141 North, Range 88 West, Mercer and 
Oliver Counties, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 
36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, 
and Sections 1, 2, and 3, Township 141 
North, Range 88 West, Mercer and Oliver 
Counties, ND, subject to the application of 
Summit Carbon Storage #2, LLC for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation, and enact such 
special field rules as may be necessary. 
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In re application of Summit Carbon Storage 
#3, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31, 32, 33, 34, 35, and 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, and 24, Township 142 North, Range 87 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
25, 26, 26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND. 
 
In re application of Summit Carbon Storage 
#3, LLC to consider the amalgamation of 
the storage reservoir space, in which the 
Commission may require that the pore 
space owned by nonconsenting owners be 
included in the geologic storage, as required 
to operate the Summit Carbon Storage #3, 
LLC storage facility located in Section 36, 
Township 143 North, Range 87 West, 
Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 
35, and 36, Township 143 North, Range 86 
West, Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver County, 
ND, in the Broom Creek Formation. 
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In re application of Summit Carbon Storage 
#3, LLC for an order of the Commission 
determining the amount of financial 
responsibility for the geologic storage of 
carbon dioxide from the Midwest Carbon 
Express Pipeline in the storage facility 
located in Section 36, Township 143 North, 
Range 87 West, Sections 19, 20, 21, 28, 29, 
30, 31 , 32, 33, 34, 35, and 36, Township 143 
North, Range 86 West, Sections 1, 2, 11, 12, 
13, 14, and 24, Township 142 North, Range 
87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 
35, Township 142 North, Range 86 West, 
and Sections 6, 7, 17, 18, 19, and 20, 
Township 142 North, Range 85 West, Oliver 
County, ND, in the Broom Creek 
Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Section 36, Township 143 
North, Range 87 West, Sections 19, 20, 21, 
28, 29, 30, 31 , 32, 33, 34, 35, and 36, 
Township 143 North, Range 86 West, 
Sections 1, 2, 11, 12, 13, 14, and 24, 
Township 142 North, Range 87 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 
26, 27, 28, 29, 30, 32, 33, 34, and 35, 
Township 142 North, Range 86 West, and 
Sections 6, 7, 17, 18, 19, and 20, Township 
142 North, Range 85 West, Oliver county, 
ND, subject to the application of Summit 
Carbon Storage #3, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 

 
DECLARATION OF SERVICE 

 

 
[¶1] I hereby certify that true and correct copies of the following documents: 
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 Motion to Expedite Discovery;  

 Brief in Support of Motion to Expedite Discovery; 

 Declaration of Derrick Braaten in Support of Motion to Expedite Discovery; 

 Exhibit A - Landowners Interrogatories and Request for Production of Documents to 

Applications (Set 1); 

 Exhibit B - Landowners Interrogatories and Request for Production of Documents to 

Applications (Set 2); 

 Exhibit C - Correspondence sent to Lawrence Bender, attorney for Summit; 

 Exhibit D - Landowners Notice of 30(b)(6) Deposition of Summit Carbon Solutions; 

 Exhibit E - Email sent to Hearing Officer Dave Garner;  

 Exhibit F - Landowners Interrogatories and Request for Production of Documents to 

Applications (Set 3); 

 Exhibit G – Request for open records sent to the North Dakota Industrial 

Commission, Oil and Gas Division; 

 Declaration of Paul Button of Motion to Expedite Discovery; 

 Exhibit H – Curriculum Vitae; and 

 Declaration of Service. 

were, on the 16th day of May, 2024 sent via electronic mail to the following: 

 
North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
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Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 

and correct. 

Signed on this 16th day of May 2024 at Bismarck, North Dakota. 

       __________________________________ 
       Desirae Zaste 
        

_________________________________ ____________________
rae Zasteee



From: Desirae Zaste
To: -Info-Oil & Gas Division; Forsberg, Sara L.
Cc: Derrick Braaten; Helms, Lynn D.; Bender, Lawrence
Subject: Summit Carbon Solutions #2 LLC; NDIC Case Nos. 30873-30876
Date: Wednesday, May 15, 2024 4:31:40 PM
Attachments: 240515 Declaration of Service-30873-30876.pdf

Petition to Intervene-30873-30876.pdf

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Good afternoon,
 
Attached for filing and service are the following documents:

 
Petition to Intervene; and
Declaration of Service.

 
 
Desirae Zaste│ Certified Paralegal

 

Braaten Law Firm
109 N. 4th Street, Suite 100

Bismarck, ND  58501
Phone:  701-221-2911

Fax:  701-221-5842
www.braatenlawfirm.com

 

 
PRIVILEGED COMMUNICATION
This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic
Communications Privacy Act, 18 U.S.C. Sections 2510-2521.  This e-mail is confidential and may contain information
that is privileged, attorney work product or exempt from disclosure under applicable law.  Recipients should not file
copies of this e-mail with publicly accessible records.  If you have received this message in error, please immediately
notify the sender by return e-mail and delete this e-mail message from your computer. Thank you for your
cooperation.
 

mailto:desirae@braatenlawfirm.com
mailto:oilandgasinfo@nd.gov
mailto:slforsberg@nd.gov
mailto:derrick@braatenlawfirm.com
mailto:lhelms@nd.gov
mailto:LBender@fredlaw.com
https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.braatenlawfirm.com%2F&data=05%7C02%7Cslforsberg%40nd.gov%7Ced409f3c8a86495ff15608dc752651bb%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638514054998280823%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=JwhALt98xstLRQyfQtfMW55nbcl5QoEMvXjSXrcKaxc%3D&reserved=0
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NORTH DAKOTA 


 
OIL AND GAS DIVISION 


 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 


Case No(s). 30873 
30874 
30875 
30876 
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order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 
DECLARATION OF SERVICE 


 


 
[¶1] I hereby certify that true and correct copies of the following documents: 


• Petition to Intervene; and 


• Declaration of Service. 


were, on the 15th day of May, 2024 sent via electronic mail to the following: 
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North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 


I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 


and correct. 


Signed on this 15th day of May, 2024 at Bismarck, North Dakota. 


 


       __________________________________ 
       Desirae Zaste 
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NORTH DAKOTA 


 
OIL AND GAS DIVISION 


 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 


Case Nos. 30873 
30874 
30875 
30876 
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order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 
PETITION TO INTERVENE 


 
 


 Pursuant to N.D.C.C. § 28-32-28, John Jochim (“Landowner”) hereby petitions to 


intervene in the above-captioned proceedings. In support of this petition, Landowner states and 


alleges as follows: 
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[¶1] On February 6, 2024, Summit Carbon Storage #2, LLC (“SCS”) filed an Application for a 


Permit (“Application”) asking the North Dakota Industrial Commission (“NDIC”) to grant 


its application. See Case Nos. 30873, 30874, 30875, and 30876. 


[¶2] Landowner has property located within the area encompassed by SCS’ Applications and it 


owns real property that will be impacted by SCS’s proposed sequestration as referenced in 


Case Nos. 30873, 30874, 30875, and 30876. Specifically, Landowner owns property that 


is within the proposed storage facilities.  


[¶3] Landowner owns interests in property legally described as follows: 


a. Township 142 North, Range 88 West, Mercer County, North Dakota 


Section 24: NW¼ 


[¶4] The legal rights, privileges, and other legal interests of Landowner will be substantially 


affected by the NDIC’s findings and conclusions in this proceeding as they relate to the 


Applications and other findings that will alter and take away property and other legal rights 


of Landowner.  Landowner files this petition for the purpose of responding in opposition 


to the Applications. 


[¶5] For these reasons Landowner petitions for leave to intervene in this proceeding for the 


purpose of responding to SCS’ Applications and participating in any oral argument or 


hearings on the application and the right to be heard before the final determination as it 


relates to Landowner and the legality of the relief requested and which may be provided in 


these proceedings. 
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Dated this 15th day of May, 2024. 


BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone: 701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Landowner 
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NORTH DAKOTA 

 
OIL AND GAS DIVISION 

 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 

Case Nos. 30873 
30874 
30875 
30876 
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order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 
PETITION TO INTERVENE 

 
 

 Pursuant to N.D.C.C. § 28-32-28, John Jochim (“Landowner”) hereby petitions to 

intervene in the above-captioned proceedings. In support of this petition, Landowner states and 

alleges as follows: 



3 

[¶1] On February 6, 2024, Summit Carbon Storage #2, LLC (“SCS”) filed an Application for a 

Permit (“Application”) asking the North Dakota Industrial Commission (“NDIC”) to grant 

its application. See Case Nos. 30873, 30874, 30875, and 30876. 

[¶2] Landowner has property located within the area encompassed by SCS’ Applications and it 

owns real property that will be impacted by SCS’s proposed sequestration as referenced in 

Case Nos. 30873, 30874, 30875, and 30876. Specifically, Landowner owns property that 

is within the proposed storage facilities.  

[¶3] Landowner owns interests in property legally described as follows: 

a. Township 142 North, Range 88 West, Mercer County, North Dakota 

Section 24: NW¼ 

[¶4] The legal rights, privileges, and other legal interests of Landowner will be substantially 

affected by the NDIC’s findings and conclusions in this proceeding as they relate to the 

Applications and other findings that will alter and take away property and other legal rights 

of Landowner.  Landowner files this petition for the purpose of responding in opposition 

to the Applications. 

[¶5] For these reasons Landowner petitions for leave to intervene in this proceeding for the 

purpose of responding to SCS’ Applications and participating in any oral argument or 

hearings on the application and the right to be heard before the final determination as it 

relates to Landowner and the legality of the relief requested and which may be provided in 

these proceedings. 
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Dated this 15th day of May, 2024. 

BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone: 701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Landowner 
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NORTH DAKOTA 

 
OIL AND GAS DIVISION 

 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 

Case No(s). 30873 
30874 
30875 
30876 

 



2 

order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 
DECLARATION OF SERVICE 

 

 
[¶1] I hereby certify that true and correct copies of the following documents: 

• Petition to Intervene; and 

• Declaration of Service. 

were, on the 15th day of May, 2024 sent via electronic mail to the following: 
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North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 

and correct. 

Signed on this 15th day of May, 2024 at Bismarck, North Dakota. 

 

       __________________________________ 
       Desirae Zaste 
        



From: Desirae Zaste
To: -Info-Oil & Gas Division; Forsberg, Sara L.
Cc: Derrick Braaten; Helms, Lynn D.; Bender, Lawrence
Subject: Summit Carbon Solutions #2 LLC; NDIC Case Nos. 30873-30876
Date: Wednesday, May 15, 2024 3:58:44 PM
Attachments: 240515 Declaration of Service-30873-30876.pdf

Petition to Intervene-30873-30876.pdf

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Good afternoon,
 
Attached for filing and service are the following documents:

 
Petition to Intervene; and
Declaration of Service.

 
 
Desirae Zaste│ Certified Paralegal

 

Braaten Law Firm
109 N. 4th Street, Suite 100

Bismarck, ND  58501
Phone:  701-221-2911

Fax:  701-221-5842
www.braatenlawfirm.com

 

 
PRIVILEGED COMMUNICATION
This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic
Communications Privacy Act, 18 U.S.C. Sections 2510-2521.  This e-mail is confidential and may contain information
that is privileged, attorney work product or exempt from disclosure under applicable law.  Recipients should not file
copies of this e-mail with publicly accessible records.  If you have received this message in error, please immediately
notify the sender by return e-mail and delete this e-mail message from your computer. Thank you for your
cooperation.
 

mailto:desirae@braatenlawfirm.com
mailto:oilandgasinfo@nd.gov
mailto:slforsberg@nd.gov
mailto:derrick@braatenlawfirm.com
mailto:lhelms@nd.gov
mailto:LBender@fredlaw.com
https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.braatenlawfirm.com%2F&data=05%7C02%7Cslforsberg%40nd.gov%7Cbf1778ec71e9474fe76a08dc7521b542%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638514035232244842%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=YtqZR7xYi%2BL49KguVn44tzpihyWOoOyBhK%2BUrET9vDw%3D&reserved=0
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NORTH DAKOTA 


 
OIL AND GAS DIVISION 


 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 


Case No(s). 30873 
30874 
30875 
30876 
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order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 
DECLARATION OF SERVICE 


 


 
[¶1] I hereby certify that true and correct copies of the following documents: 


• Petition to Intervene; and 


• Declaration of Service. 


were, on the 15th day of May, 2024 sent via electronic mail to the following: 
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North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 


I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 


and correct. 


Signed on this 15th day of May, 2024 at Bismarck, North Dakota. 


 


       __________________________________ 
       Desirae Zaste 
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NORTH DAKOTA 


 
OIL AND GAS DIVISION 


 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 


Case Nos. 30873 
30874 
30875 
30876 







2 


order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 
PETITION TO INTERVENE 


 
 


 Pursuant to N.D.C.C. § 28-32-28, Paul and Christy Metz (“Landowners”) hereby petition 


to intervene in the above-captioned proceedings. In support of this petition, Landowners state and 


allege as follows: 
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[¶1] On February 6, 2024, Summit Carbon Storage #2, LLC (“SCS”) filed an Application for a 


Permit (“Application”) asking the North Dakota Industrial Commission (“NDIC”) to grant 


its application. See Case Nos. 30873, 30874, 30875, and 30876. 


[¶2] Landowners have property located within the area encompassed by SCS’ Applications and 


it owns real property that will be impacted by SCS’s proposed sequestration as referenced 


in Case Nos. 30873, 30874, 30875, and 30876. Specifically, Landowners own property that 


is within the proposed storage facilities.  


[¶3] Landowners own interests in property legally described as follows: 


a. Auditor's Lot 1, a parcel of land in the N½ of the SE¼ of Section 4 Township 


141 North Range 87 West of the Fifth Principal Meridian, Oliver County, North 


Dakota, more particularly described as follows: 


Commencing at the East ¼ Corner said Section 4; thence S.00'03'34"E., 


774.60', along the East Line of Said Section 4, to the Point of Beginning; thence 


continuing along the said East line S.00'03'34"E., 58.66'; thence N.63'25'13"W., 


803.38'; thence S.01'13'58"E., 416.27'; thence S.74'08'23"W., 204.26'; thence 


N.61'33'16"W.; 577.21'; thence N.60'45'05"W., 404.12'; thence N.01'56'26"W., 


407.78'; thence N.89'47'04"E., 1045.86', thence S.01'48'11"E., 412.49'; thence 


S.63'30'12"E., 805.92', to the Point of Beginning and containing 18.88 acres 


more or less. 


[¶4] The legal rights, privileges, and other legal interests of Landowners will be substantially 


affected by the NDIC’s findings and conclusions in this proceeding as they relate to the 


Applications and other findings that will alter and take away property and other legal rights 
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of Landowners.  Landowners file this petition for the purpose of responding in opposition 


to the Applications. 


[¶5] For these reasons Landowners petition for leave to intervene in this proceeding for the 


purpose of responding to SCS’ Applications and participating in any oral argument or 


hearings on the application and the right to be heard before the final determination as it 


relates to Landowners and the legality of the relief requested and which may be provided 


in these proceedings. 


 


Dated this 15th day of May, 2024. 


BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone: 701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Landowners 
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NORTH DAKOTA 

 
OIL AND GAS DIVISION 

 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 

Case Nos. 30873 
30874 
30875 
30876 
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order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 
PETITION TO INTERVENE 

 
 

 Pursuant to N.D.C.C. § 28-32-28, Paul and Christy Metz (“Landowners”) hereby petition 

to intervene in the above-captioned proceedings. In support of this petition, Landowners state and 

allege as follows: 



3 

[¶1] On February 6, 2024, Summit Carbon Storage #2, LLC (“SCS”) filed an Application for a 

Permit (“Application”) asking the North Dakota Industrial Commission (“NDIC”) to grant 

its application. See Case Nos. 30873, 30874, 30875, and 30876. 

[¶2] Landowners have property located within the area encompassed by SCS’ Applications and 

it owns real property that will be impacted by SCS’s proposed sequestration as referenced 

in Case Nos. 30873, 30874, 30875, and 30876. Specifically, Landowners own property that 

is within the proposed storage facilities.  

[¶3] Landowners own interests in property legally described as follows: 

a. Auditor's Lot 1, a parcel of land in the N½ of the SE¼ of Section 4 Township 

141 North Range 87 West of the Fifth Principal Meridian, Oliver County, North 

Dakota, more particularly described as follows: 

Commencing at the East ¼ Corner said Section 4; thence S.00'03'34"E., 

774.60', along the East Line of Said Section 4, to the Point of Beginning; thence 

continuing along the said East line S.00'03'34"E., 58.66'; thence N.63'25'13"W., 

803.38'; thence S.01'13'58"E., 416.27'; thence S.74'08'23"W., 204.26'; thence 

N.61'33'16"W.; 577.21'; thence N.60'45'05"W., 404.12'; thence N.01'56'26"W., 

407.78'; thence N.89'47'04"E., 1045.86', thence S.01'48'11"E., 412.49'; thence 

S.63'30'12"E., 805.92', to the Point of Beginning and containing 18.88 acres 

more or less. 

[¶4] The legal rights, privileges, and other legal interests of Landowners will be substantially 

affected by the NDIC’s findings and conclusions in this proceeding as they relate to the 

Applications and other findings that will alter and take away property and other legal rights 
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of Landowners.  Landowners file this petition for the purpose of responding in opposition 

to the Applications. 

[¶5] For these reasons Landowners petition for leave to intervene in this proceeding for the 

purpose of responding to SCS’ Applications and participating in any oral argument or 

hearings on the application and the right to be heard before the final determination as it 

relates to Landowners and the legality of the relief requested and which may be provided 

in these proceedings. 

 

Dated this 15th day of May, 2024. 

BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone: 701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Landowners 
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NORTH DAKOTA 

 
OIL AND GAS DIVISION 

 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 

Case No(s). 30873 
30874 
30875 
30876 
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order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 
DECLARATION OF SERVICE 

 

 
[¶1] I hereby certify that true and correct copies of the following documents: 

• Petition to Intervene; and 

• Declaration of Service. 

were, on the 15th day of May, 2024 sent via electronic mail to the following: 
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North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 

and correct. 

Signed on this 15th day of May, 2024 at Bismarck, North Dakota. 

 

       __________________________________ 
       Desirae Zaste 
        



From: Desirae Zaste
To: -Info-Oil & Gas Division; Forsberg, Sara L.
Cc: Derrick Braaten; Helms, Lynn D.; Bender, Lawrence
Subject: Summit Carbon Solutions #2 LLC; NDIC Case Nos. 30873-30876
Date: Wednesday, May 15, 2024 3:41:33 PM
Attachments: 240515 Declaration of Service-30873-30876.pdf

Petition to Intervene-30873-30876.pdf

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Good afternoon,
 
Attached for filing and service are the following documents:

 
Petition to Intervene; and
Declaration of Service.

 
 
Desirae Zaste│ Certified Paralegal

 

Braaten Law Firm
109 N. 4th Street, Suite 100

Bismarck, ND  58501
Phone:  701-221-2911

Fax:  701-221-5842
www.braatenlawfirm.com

 

 
PRIVILEGED COMMUNICATION
This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic
Communications Privacy Act, 18 U.S.C. Sections 2510-2521.  This e-mail is confidential and may contain information
that is privileged, attorney work product or exempt from disclosure under applicable law.  Recipients should not file
copies of this e-mail with publicly accessible records.  If you have received this message in error, please immediately
notify the sender by return e-mail and delete this e-mail message from your computer. Thank you for your
cooperation.
 

mailto:desirae@braatenlawfirm.com
mailto:oilandgasinfo@nd.gov
mailto:slforsberg@nd.gov
mailto:derrick@braatenlawfirm.com
mailto:lhelms@nd.gov
mailto:LBender@fredlaw.com
https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.braatenlawfirm.com%2F&data=05%7C02%7Cslforsberg%40nd.gov%7C55e70b757d3d402dc62108dc751f4430%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638514024926524998%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=BGOBkJU%2Be0CS%2FVrokl6iNlbHLCgmtsKbtxTp61n9EfE%3D&reserved=0
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NORTH DAKOTA 


 
OIL AND GAS DIVISION 


 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 


Case No(s). 30873 
30874 
30875 
30876 
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order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 
DECLARATION OF SERVICE 


 


 
[¶1] I hereby certify that true and correct copies of the following documents: 


• Petition to Intervene; and 


• Declaration of Service. 


were, on the 15th day of May, 2024 sent via electronic mail to the following: 
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North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 


I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 


and correct. 


Signed on this 15th day of May, 2024 at Bismarck, North Dakota. 


 


       __________________________________ 
       Desirae Zaste 
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NORTH DAKOTA 


 
OIL AND GAS DIVISION 


 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 


Case Nos. 30873 
30874 
30875 
30876 
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order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 
PETITION TO INTERVENE 


 
 


 Pursuant to N.D.C.C. § 28-32-28, Michael and Bonnie Haupt (“Landowners”) hereby 


petition to intervene in the above-captioned proceedings. In support of this petition, Landowners 


state and allege as follows: 
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[¶1] On February 6, 2024, Summit Carbon Storage #2, LLC (“SCS”) filed an Application for a 


Permit (“Application”) asking the North Dakota Industrial Commission (“NDIC”) to grant 


its application. See Case Nos. 30873, 30874, 30875, and 30876. 


[¶2] Landowners have property located within the area encompassed by SCS’ Applications and 


it owns real property that will be impacted by SCS’s proposed sequestration as referenced 


in Case Nos. 30873, 30874, 30875, and 30876. Specifically, Landowners own property 


directly between the storage facilities where pore space will be impacted and used by the 


proposed storage facilities despite those lands not being listed as part of the storage 


facilities.  


[¶3] Landowners own interests in property legally described as follows: 


a. The Southeast Quarter (SE 1/4) of Section Thirty-Five (35), Township One 


Hundred Forty-One (141) North, Range Eighty-Eight (88) West of the Fifth 


Principal Meridian, Mercer County, North Dakota. 


b. The Southwest Quarter (SW 1/4) of Section Twenty-Seven (27), Township One 


Hundred Forty-One (141) North, Range Eighty-Eight (88) West of the Fifth 


Principal Meridian, Mercer County, North Dakota. 


[¶4] The legal rights, privileges, and other legal interests of Landowners will be substantially 


affected by the NDIC’s findings and conclusions in this proceeding as they relate to the 


Applications and other findings that will alter and take away property and other legal rights 


of Landowners.  Landowners file this petition for the purpose of responding in opposition 


to the Applications. 


[¶5] For these reasons Landowners petition for leave to intervene in this proceeding for the 


purpose of responding to SCS’ Applications and participating in any oral argument or 
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hearings on the application and the right to be heard before the final determination as it 


relates to Landowners and the legality of the relief requested and which may be provided 


in these proceedings. 


 


Dated this 15th day of May, 2024. 


BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone: 701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Landowners 
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NORTH DAKOTA 

 
OIL AND GAS DIVISION 

 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 

Case Nos. 30873 
30874 
30875 
30876 
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order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 
PETITION TO INTERVENE 

 
 

 Pursuant to N.D.C.C. § 28-32-28, Michael and Bonnie Haupt (“Landowners”) hereby 

petition to intervene in the above-captioned proceedings. In support of this petition, Landowners 

state and allege as follows: 
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[¶1] On February 6, 2024, Summit Carbon Storage #2, LLC (“SCS”) filed an Application for a 

Permit (“Application”) asking the North Dakota Industrial Commission (“NDIC”) to grant 

its application. See Case Nos. 30873, 30874, 30875, and 30876. 

[¶2] Landowners have property located within the area encompassed by SCS’ Applications and 

it owns real property that will be impacted by SCS’s proposed sequestration as referenced 

in Case Nos. 30873, 30874, 30875, and 30876. Specifically, Landowners own property 

directly between the storage facilities where pore space will be impacted and used by the 

proposed storage facilities despite those lands not being listed as part of the storage 

facilities.  

[¶3] Landowners own interests in property legally described as follows: 

a. The Southeast Quarter (SE 1/4) of Section Thirty-Five (35), Township One 

Hundred Forty-One (141) North, Range Eighty-Eight (88) West of the Fifth 

Principal Meridian, Mercer County, North Dakota. 

b. The Southwest Quarter (SW 1/4) of Section Twenty-Seven (27), Township One 

Hundred Forty-One (141) North, Range Eighty-Eight (88) West of the Fifth 

Principal Meridian, Mercer County, North Dakota. 

[¶4] The legal rights, privileges, and other legal interests of Landowners will be substantially 

affected by the NDIC’s findings and conclusions in this proceeding as they relate to the 

Applications and other findings that will alter and take away property and other legal rights 

of Landowners.  Landowners file this petition for the purpose of responding in opposition 

to the Applications. 

[¶5] For these reasons Landowners petition for leave to intervene in this proceeding for the 

purpose of responding to SCS’ Applications and participating in any oral argument or 
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hearings on the application and the right to be heard before the final determination as it 

relates to Landowners and the legality of the relief requested and which may be provided 

in these proceedings. 

 

Dated this 15th day of May, 2024. 

BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone: 701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Landowners 
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NORTH DAKOTA 

 
OIL AND GAS DIVISION 

 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 

Case No(s). 30873 
30874 
30875 
30876 
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order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 
DECLARATION OF SERVICE 

 

 
[¶1] I hereby certify that true and correct copies of the following documents: 

• Petition to Intervene; and 

• Declaration of Service. 

were, on the 15th day of May, 2024 sent via electronic mail to the following: 
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North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 

and correct. 

Signed on this 15th day of May, 2024 at Bismarck, North Dakota. 

 

       __________________________________ 
       Desirae Zaste 
        



From: Meidinger, Lorna B.
To: Forsberg, Sara L.
Cc: Clark, Andrew; Peterson, Bill
Subject: RE: NDIC Notice of Hearing - Summit Carbon Solutions #1 LLC; Summit Carbon Solutions #2 LLC; and Summit

Carbon Solutions #3 LLC
Date: Wednesday, May 15, 2024 1:29:04 PM
Attachments: 24-9060_Survey.pdf

24-9061_Survey.pdf
24-9062_Survey.pdf
image002.png
image003.png

Good afternoon Sarah,
 
We do have comments regarding these cases and I have attached a letter for each of Summit Carbon
Solutions #1-3.
 
Respectfully,
 
Lorna Meidinger
Lead Historic Preservationist
State Historical Society of North Dakota
612 E Boulevard Ave
Bismarck, ND 58505
701.328.2089
 
 
 

From: Peterson, Bill <billpeterson@nd.gov> 
Sent: Tuesday, April 16, 2024 3:04 PM
To: Clark, Andrew <andrewclark@nd.gov>; Meidinger, Lorna B. <lbmeidinger@nd.gov>; Patton,
Margaret M. <mmpatton@nd.gov>; Robinson, Andrew J. <andrewrobinson@nd.gov>; Steckler, Lisa
L. <lsteckler@nd.gov>
Subject: FW: NDIC Notice of Hearing - Summit Carbon Solutions #1 LLC; Summit Carbon Solutions #2
LLC; and Summit Carbon Solutions #3 LLC
 
 
 
Bill Peterson, PhD
Director and ND SHPO
State Historical Society of North Dakota
612 E. Boulevard Ave
Bismarck, ND 58505
701.328.2724
billpeterson@nd.gov
history.nd.gov   statemuseum.nd.gov

mailto:lbmeidinger@nd.gov
mailto:slforsberg@nd.gov
mailto:andrewclark@nd.gov
mailto:billpeterson@nd.gov
mailto:billpeterson@nd.gov
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.history.nd.gov%2F&data=05%7C02%7Cslforsberg%40nd.gov%7C6f41ac62beed42f13c9308dc750cb590%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638513945438334209%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=MlIm%2F%2BQn0EUE0OtGQJL6MMUN1%2FZKsCXUwjgBPyfMggw%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fstatemuseum.nd.gov%2F&data=05%7C02%7Cslforsberg%40nd.gov%7C6f41ac62beed42f13c9308dc750cb590%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638513945438344037%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=DXOOGNxkspRTIPA%2BYEd13n%2F2IO7UhdCUgWC%2BKJGHcus%3D&reserved=0



 


May 15, 2024 
 
Lynn Helms 
ND Dept. Mineral Resources 
600 E Boulevard Ave – Dept 474 
Bismarck, ND 58505-0614 
 
SHSND Ref.: 24-9060 Summit Carbon Solutions #1 in portions of 43 Sections in Mercer, 
Morton, and Oliver Counties, North Dakota 
 
Dear Director Helms,  
 
We reviewed SHSND Ref.: 24-9060 for Case Numbers 30869, 30870, 30871, 30872 and have a 
few comments. Seismic testing can adversely affect certain types of sensitive cultural sites and 
our office should be contacted regarding areas to avoid prior to any of this type of testing. 
 
While we know a Class III (pedestrian survey) of cultural resources is underway for the pipeline, 
we are not able to verify at this time if that survey includes all of the injection wells, monitoring 
wells, and any of new ground disturbance for associated access to these wells. We recommend 
each of those sites be surveyed and the survey must follow “North Dakota SHPO Guidelines 
Manual for Cultural Resource Inventory Projects,” which is available at 
https://www.history.nd.gov/hp/hpforms.html. 
 
Thank you for the opportunity to review this project to date. We look forward to review of the 
Class III survey for archaeological resources. If you have any questions please contact Lorna 
Meidinger, Lead Historic Preservation Specialist at (701) 328-2089 or lbmeidinger@nd.gov. 
 
Sincerely, 
 
 
 


for William D. Peterson, PhD 
Director, State Historical Society of North Dakota 
 
 


24-9060 



https://www.history.nd.gov/hp/hpforms.html

mailto:lbmeidinger@nd.gov






 


May 15, 2024 
 
Lynn Helms 
ND Dept. Mineral Resources 
600 E Boulevard Ave – Dept 474 
Bismarck, ND 58505-0614 
 
SHSND Ref.: 24-9061 Summit Carbon Solutions #2 in portions of 56 Sections in Mercer and 
Oliver Counties, North Dakota 
 
Dear Director Helms,  
 
We reviewed SHSND Ref.: 24-9061 for Case Numbers 30873, 30874, 30875, 30876 and have a 
few comments. Seismic testing can adversely affect certain types of sensitive cultural sites and 
our office should be contacted regarding areas to avoid prior to any of this type of testing. 
 
While we know a Class III (pedestrian survey) of cultural resources is underway for the pipeline, 
we are not able to verify at this time if that survey includes all of the injection wells, monitoring 
wells, and any of new ground disturbance for associated access to these wells. We recommend 
each of those sites be surveyed and the survey must follow “North Dakota SHPO Guidelines 
Manual for Cultural Resource Inventory Projects,” which is available at 
https://www.history.nd.gov/hp/hpforms.html. 
 
Thank you for the opportunity to review this project to date. We look forward to review of the 
Class III survey for archaeological resources. If you have any questions please contact Lorna 
Meidinger, Lead Historic Preservation Specialist at (701) 328-2089 or lbmeidinger@nd.gov. 
 
Sincerely, 
 
 
 


for William D. Peterson, PhD 
Director, State Historical Society of North Dakota 
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May 15, 2024 
 
Lynn Helms 
ND Dept. Mineral Resources 
600 E Boulevard Ave – Dept 474 
Bismarck, ND 58505-0614 
 
SHSND Ref.: 24-9062 Summit Carbon Solutions #3 in portions of 60 Sections in Oliver County, 
North Dakota 
 
Dear Director Helms,  
 
We reviewed SHSND Ref.: 24-9062 for Case Numbers 30877, 30878, 30879, 30880 and have a 
few comments. Seismic testing can adversely affect certain types of sensitive cultural sites and 
our office should be contacted regarding areas to avoid prior to any of this type of testing. 
 
While we know a Class III (pedestrian survey) of cultural resources is underway for the pipeline, 
we are not able to verify at this time if that survey includes all of the injection wells, monitoring 
wells, and any of new ground disturbance for associated access to these wells. We recommend 
each of those sites be surveyed and the survey must follow “North Dakota SHPO Guidelines 
Manual for Cultural Resource Inventory Projects,” which is available at 
https://www.history.nd.gov/hp/hpforms.html. 
 
Thank you for the opportunity to review this project to date. We look forward to review of the 
Class III survey for archaeological resources. If you have any questions please contact Lorna 
Meidinger, Lead Historic Preservation Specialist at (701) 328-2089 or lbmeidinger@nd.gov. 
 
Sincerely, 
 
 
 


for William D. Peterson, PhD 
Director, State Historical Society of North Dakota 
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From: Forsberg, Sara L. <slforsberg@nd.gov> 
Sent: Tuesday, April 16, 2024 1:28 PM
Subject: NDIC Notice of Hearing - Summit Carbon Solutions #1 LLC; Summit Carbon Solutions #2 LLC;
and Summit Carbon Solutions #3 LLC
 
The attached hearing notice is sent pursuant to North Dakota Administrative Code
Section 43-05-01-08(5). The fact sheet, storage facility permit application, and draft
permit are available for download at:
 
Class VI - Geologic Sequestration Wells | Department of Mineral Resources, North Dakota
(nd.gov)
 
Thank you,
 

Sara Forsberg
Legal Assistant, Oil and Gas Division
 

701.328.8020 • slforsberg@nd.gov • www.dmr.nd.gov
 

 

701.328.8020 • 600 E Boulevard Ave Dept. 474 • Bismarck, ND  58505
 
 

mailto:slforsberg@nd.gov
https://www.dmr.nd.gov/dmr/oilgas/ClassVI
https://www.dmr.nd.gov/dmr/oilgas/ClassVI
mailto:slforsberg@nd.gov
http://www.dmr.nd.gov/


 

May 15, 2024 
 
Lynn Helms 
ND Dept. Mineral Resources 
600 E Boulevard Ave – Dept 474 
Bismarck, ND 58505-0614 
 
SHSND Ref.: 24-9061 Summit Carbon Solutions #2 in portions of 56 Sections in Mercer and 
Oliver Counties, North Dakota 
 
Dear Director Helms,  
 
We reviewed SHSND Ref.: 24-9061 for Case Numbers 30873, 30874, 30875, 30876 and have a 
few comments. Seismic testing can adversely affect certain types of sensitive cultural sites and 
our office should be contacted regarding areas to avoid prior to any of this type of testing. 
 
While we know a Class III (pedestrian survey) of cultural resources is underway for the pipeline, 
we are not able to verify at this time if that survey includes all of the injection wells, monitoring 
wells, and any of new ground disturbance for associated access to these wells. We recommend 
each of those sites be surveyed and the survey must follow “North Dakota SHPO Guidelines 
Manual for Cultural Resource Inventory Projects,” which is available at 
https://www.history.nd.gov/hp/hpforms.html. 
 
Thank you for the opportunity to review this project to date. We look forward to review of the 
Class III survey for archaeological resources. If you have any questions please contact Lorna 
Meidinger, Lead Historic Preservation Specialist at (701) 328-2089 or lbmeidinger@nd.gov. 
 
Sincerely, 
 
 
 

for William D. Peterson, PhD 
Director, State Historical Society of North Dakota 
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From: Etter, Mary
To: Helms, Lynn D.; Derrick Braaten
Cc: Bender, Lawrence; Forsberg, Sara L.; Kneavel, Ashley M.
Subject: Summit Carbon Solutions - NDIC Case Nos. 30869–30880
Date: Tuesday, April 30, 2024 2:11:59 PM
Attachments: Summit Carbon Solutions - Response to Motion to Continue & Request for Scheduling Conf.-c.pdf

Summit Carbon Storage - Declaration of L. Bender ISO Response in Opposition to Motion to
Continue(82337775.1)-c.pdf
Summit Carbon Storage - Declaration of J. Skaare ISO Response in Opposition to Motion to
Continue(82337018.1)-c.pdf
Summit Carbon Solutions - COS - Response and Declarations-c.pdf

You don't often get email from metter@fredlaw.com. Learn why this is important

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Good afternoon,
 
Please find the attached documents, listed below, for filing and service with respect to the above-
referenced case numbers.
 

1.            Response to Motion to Continue Hearing and Request for Scheduling Conference;
                2.            Declaration of Lawrence Bender in Support of Summit’s Response to Motion for
Continuance;
                3.            Declaration of Jeff Skaare in Support of Summit’s Response to Motion for
Continuance; and
                4.            Certificate of Service.
 
Thank you,
Mary
 
Mary Etter
Legal Administrative Assistant to Jason R.S. Cassady,
Justin G. Hughes, and Spencer D. Ptacek
Fredrikson & Byron, P.A.
304 East Front Ave, Suite 400 | Bismarck, ND 58504-5639
Direct: 701.221.8642 | Main: 701.221.8700| metter@fredlaw.com
www.fredlaw.com

 

 
Fredrikson’s Bismarck office has moved, please note our new address.

This is a transmission from the law firm of Fredrikson & Byron, P.A. and may contain information which is privileged,
confidential, and protected by the attorney-client or attorney work product privileges.  If you are not the addressee,
note that any disclosure, copying, distribution, or use of the contents of this message is prohibited.  If you have received
this transmission in error, please destroy it and notify us immediately at our telephone number (701) 221-8700.
 

mailto:MEtter@fredlaw.com
mailto:lhelms@nd.gov
mailto:derrick@braatenlawfirm.com
mailto:LBender@fredlaw.com
mailto:slforsberg@nd.gov
mailto:amkneavel@nd.gov
https://aka.ms/LearnAboutSenderIdentification
mailto:metter@fredlaw.com
https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.fredlaw.com%2F&data=05%7C02%7Camkneavel%40nd.gov%7C31cc760575b04627d25b08dc69493a78%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638501011191101510%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=6xNWkkpqYaGzl54GoF2Tct95xtcWg39VABGn78cQmTk%3D&reserved=0



BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA


CASE NOS. 30869-30880
In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15,
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30,
31, 32, 33, 34, and 35, Township 141 North, Range
87 West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND


In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #1, LLC storage facility located
in Sections 31, 32, 33, and 34, Township 142
North, Range 87 West, Sections 1, 11, 12, 13, 14,
15, 22, 23, 24, 25, 26, 35, and 36, Township 141
North, Range 88 West, Sections 2, 3,4,5, 6, 7, 8,
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.


In re application of Summit Carbon Storage # 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,
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11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20,
21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and
35, Township 141 North, Range 87 West, Sections
1, 2, 3, and 12, Township 140 North, Range 88
West and Sections 4, 5, 6, and 7, Township 140
North, Range 87 West, Mercer, Morton, and
Oliver Counties, ND, in the Broom Creek
Formation.


In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35,
and 36, Township 141 North, Range 88 West,
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.


In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND


In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
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nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #2, LLC storage facility located
in Sections 27, 28, 29, 32, 33, 34, and 35, Township
143 North, Range 88 West, Sections 1, 2, 3, 4, 5, 6,
7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21,
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and
36, Township 142 North, Range 88 West, Sections
5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township
142 North, Range 88 West, Sections 5, 6, 7, 8, 17,
18, 19, 20, 29, 30, 31, Township 142 North, Range
87 West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.


In re application of Summit Carbon Storage # 2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7,8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.


In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1,
2,3, 4, 5, 6, 7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, 35, and 36, Township 142 North, Range 88
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and
31, Township 142 North, Range 87 West, and
Sections 1, 2, and 3, Township 141 North, Range
88 West, Mercer and Oliver Counties, ND,
subject to the application of Summit Carbon
Storage #2, LLC for the geologic storage of
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carbon dioxide in the Broom Creek Formation,
and enact such special field rules as may be
necessary.


In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,
2, 11, 12, 13 14, and 24, Township 142 North,
Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1, 2,3, 4, 5, 6, 7,8, 9, 10, 11, 12,
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18,
19, and 20, Township 142 North, Range 85 West,
Oliver County, ND.


In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #3, LLC storage facility located
in Section 36, Township 143 North, Range 87
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34,
35, and 36, Township 143 North, Range 86 West,
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7,
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35,
Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.


In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the
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geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31 ,32, 33, 34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1, 2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.


In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31 ,32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2, 3, 4, 5, 6, 7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.


RESPONSE TO MOTION TO CONTINUE HEARING
AND REQUEST FOR SCHEDULING CONFERENCE


[1] Applicants Summit Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC,


and Summit Carbon Storage #3, LLC (collectively, "Summit"), by and through their counsel,


Lawrence Bender, Fredrikson & Byron, P.A., 304 East Front Avenue, Suite 400, Bismarck, ND


58504-5639, hereby submit this brief in response to the motion to continue filed with the North


Dakota Industrial Commission ("Commission") by the Swenson Living Trust (the "Trust") on


April 25th, 2024. For the reasons set forth herein, the Commission should deny the Trust's motion
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and proceed with the hearing currently scheduled for the above-captioned cases on June 11th


and 12th, 2024 (the "Hearing").


RELEVANT FACTUAL BACKGROUND


[12] The Petitions to Intervene filed by the Trust in the above-captioned cases indicate


the Trust owns approximately 676.43 acres in the vicinity of the proposed carbon dioxide storage


facility locations referenced in the caption above, but only 359.4 acres are located within the


horizontal boundaries of the storage facility proposed by Summit Carbon Storage #2, LLC and/or


the one-half mile notice area surrounding the storage facility proposed by Summit Carbon


Storage #2, LLC. Declaration of Jeff Skarre in Support of Summit's Response to Motion for


Continuance ("Skaare Decl."),2. The Trust does not own any interests within the horizontal


boundaries of the storage facilities proposed by Summit Carbon Storage #1, LLC or Summit


Carbon Storage #3, LLC. Id. \ 3.


[3] On June 9, 2023, Summit submitted initial draft applications to the Commission


seeking permits related to the three proposed carbon dioxide storage facilities described in the


caption, above. Id. 1 4. On February 8, 2024, the Commission notified Summit that each of the


applications were complete and had been sent to the North Dakota Department of Environmental


Quality for review. Id. , 5.


[14] Summit Carbon Solutions, LLC has been in contact with Kurt Swenson, Trustee of


the Trust, since August of 2021 and has had multiple meetings with Mr. Swenson since that time


regarding the storage facility proposed by Summit Carbon Solutions #2, LLC. Id. 6. Summit


Carbon Solutions, LLC sent Formal Option and Lease offers to the Trust via certified mail on


July 7, 2023, and again on March 25, 2024. Id. Summit Carbon Solutions, LLC also sent a


meeting invitation to all surface owners within the proposed storage facility boundaries and within
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the one-half mile hearing notice area for an open house meeting at the Beulah Civic Center on


April 3, 2024. Id. , 1. Kurt and Faye Swenson were both in attendance at this open house. Id.


[] 5] On April 16, 2024, Summit deposited notice of the Hearing with the U.S. Postal


Service via certified mail, addressed to each of the persons required to receive notice under


N.D.C.C. $ 38-22-06(3)(8) and N.D.A.C. § 43-05-01-08(1). 1d.8. The Trust acknowledged


receipt of the hearing notice on April 18, 2024. Id. ] 9.


[ 6] Service of notice of the Hearing required in 2,615 certified mailings, at $9.68 per


mailing, for a total cost to Summit of $25,313.20, with additional processing costs charged by


Summit's third-party document handler in the amount of $575.30. Id. , IO. The foregoing does


not include the additional expense incurred by Summit for mailing supplies, for printing, or for


labor by Summit's own administrative staff. Id.


[7] Summit is not aware of any discovery requests, deposition notices, or expert


disclosures served by the Trust in connection with the above-captioned cases. Declaration of


Lawrence Bender in Support of Summit's Response to Motion for Continuance ("Bender Deel.")


, 2. Summit is not aware of any attempt by the Trust to contact Summit regarding the requested


continuance prior to filing the present motion. Id. ] 3.


LEGAL STANDARD


[ 8] The Trust's motion does not specify the authority under which it seeks a


continuance. Neither N.D.C.C. ch. 38-22 nor the Commission's regulations thereunder in


N.D.A.C. ch. 43-05-01 provide any authority for continuing a hearing on Summit's applications.


N.D.C.C. ch. 28-32 likewise does not address continuances. To Summit's knowledge, the only


relevant provision specifying a basis and procedure for requesting and granting continuances of


administrative hearings is set forth in the Office of Administrative Hearings Uniform Rule of
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Administrative Procedure for Adjudicative Proceedings. Specifically, N.D.A.C. § 98-02-03-07


provides as follows:


A party seeking a continuance shall first contact the other parties for the purpose of
obtaining a stipulated agreement. If the party seeking the continuance is unable to
secure a stipulated agreement then that party shall submit a written request for
continuance to the hearing officer, with copies served upon the parties of record.
These requirements may be waived by the hearing officer if circumstances arise to
make compliance unreasonable. The hearing officer may not approve a continuance
except for good cause shown. The hearing officer may order a continuance upon
the hearing officer's own motion.


The Commission should not approve a continuance of the hearing unless it finds the Trust has met


the foregoing criteria.


ARGUMENT


[9] The Trust's motion for a continuance should be denied for several reasons. First,


the motion should be denied because it is procedurally defective. Such motions can only be made


by "parties," and the Trust is not a "party" as that term is defined by the Administrative Agencies


Practice Act. Such motions can also only be made after the moving party has conferred with the


non-moving party(s) in an attempt to obtain a stipulated continuance, which the Trust has not done


in this case.


[f 10] Second, the motion should be denied because the Trust has not shown good cause


for a continuance. The Hearing is imminent and postponing the Hearing at this time would be


prejudicial to Summit. The Trust claims that it needs to conduct discovery, and that it will be


unable to do so in the time remaining until the Hearing but offers no support for this claim beyond


conclusory assertions. As a result, the Trust has failed to show good cause and, under N.D.A.C.


§ 98-02-03-07 the Commission may not approve the requested continuance.
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I. The Trust's motion for continuance is procedurally defective.


[11] The Commission should deny the Trust's motion for continuance because,


notwithstanding the merits of the request, which are discussed below, the Trust has not complied


with the requirements for making such a request. First, the Trust has not shown that it is a "party"


entitled to make such a request. Second, the Trust did not first contact Summit for the purpose of


obtaining a stipulated agreement to continue the Hearing before requesting a continuance from the


Commission.


A. The Trust is not a "party" entitled to seek a continuance of the Hearing.


[ 12] N.D.A.C. $ 98-02-03-07 allows a "party" to seek a continuance of a hearing in an


adjudicative proceeding. N.D.C.C. § 28-32-01(9) defines a "party" as "each person named or


admitted as a party or properly seeking and entitled as of right to be admitted as a party." Thus,


to be qualified to request a continuance of the Hearing, the Trust must be either a "person named


or admitted as a party" or a person "properly seeking and entitled as of right to be admitted as a


party."


[ 13] The Trust is not a "person," as that term is defined by the Administrative Agencies


Practice Act. N.D.C.C. § 28-32-01(10) defines a person as "an individual, association, partnership,


corporation, limited liability company, the [North Dakota ethics commission], a state


governmental agency or governmental subdivision, or an agency of such governmental


subdivision." Trusts are not considered persons for purposes of agency proceedings, just as they


are not considered persons for purposes ofjudicial proceedings. "A trust generally is not a separate


legal entity, and cannot sue or be sued in its own name." Western Life Trust v. State, 536 N.W.2d


709, 712 (N.D. 1995) (concluding that appeal by the Western Life Trust must be dismissed because


the trust was "not a proper party and lacks capacity to sue").
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[14] The Trust was also not "named" as a party in any of the above-captioned cases;


only Summit, the applicant, is named as a party. In recognition ofthis fact, the Trust filed Petitions


to Intervene in the above-captioned cases on April 18, 2024. To Summit's knowledge, those


petitions have not yet been granted by the Commission. Thus, the Trust has not been "admitted"


as a party in any of the above-captioned cases.


[ 15] The Trust is not "properly seeking" and "entitled as of right" to be admitted as a


party in the above-captioned cases. Intervention in adjudicative proceedings is governed by


N.D.C.C. $ 28-32-28, which reads as follows:


An administrative agency may grant intervention in an adjudicative proceeding to
promote the interests of justice if intervention will not impair the orderly and
prompt conduct of the proceeding and if the petitioning intervenor demonstrates
that the petitioner's legal rights, duties, privileges, immunities, or other legal
interests may be substantially affected by the proceeding or that the petitioner
qualifies as an intervenor under any provision of statute or rule. The agency may
impose conditions and limitations upon intervention. The agency shall give
reasonable notice of the intervention to all parties. An administrative agency may
adopt rules relating to intervention in an adjudicative proceeding.


A nonparty "properly" seeking to be admitted as a party to an adjudicative proceeding must comply


with the foregoing. As a result, not only must the would-be intervenor demonstrate that its "legal


rights, duties, privileges, immunities, or other legal interests may be substantially affected by the


proceeding," but the proposed intervention must also not "impair the orderly and prompt conduct


of the proceeding."


[ 16] In its Petitions to Intervene the Trust asserts that it owns property in the lands


comprising Summit's proposed storage facilities and, as a result, "[t]he legal rights, privileges, and


other interests of the Trust will be substantially affected by the [Commission's] findings and


conclusions in [the above-captioned cases]." Summit does not dispute these assertions as to NDIC


Case Nos. 30873 through 30876, and as such Summit does not dispute the Trust has demonstrated


that its legal rights, duties, privileges, immunities, or other legal interests may be substantially
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affected by proceedings in those cases. See Skaare Deel., 1 2. But the Trust does not own any


property in the lands comprising the storage facilities proposed in the other eight cases captioned


above, and as such the Trust cannot demonstrate that its legal rights, duties, privileges, immunities,


or other legal interests may be substantially affected by proceedings in those cases. See id 1 3.


[ 17] The Petitions to Intervene do not address whether the Trust's intervention would


"impair the orderly and prompt conduct of the proceeding[s]." The reason for this omission is


apparent now that the Trust has filed its motion for continuance, by which the Trust seeks to


postpone the Hearing to an indefinite date in the future. Though not disclosed in the Petitions to


Intervene, the Trust's intervention in the above-captioned cases would plainly impair the orderly


and prompt conduct thereof.


[ 18] Based on the foregoing, the Trust is not a "person" "named," "admitted," or


"properly seeking and entitled as of right to be admitted" in the above-captioned cases. As such,


the Trust is not a "party," to the above-captioned cases and cannot properly request a continuance


of the Hearing. Also based on the foregoing, the Trust's Petitions to Intervene should be denied


or, at most, be granted on the condition that the Hearing will not be postponed.1


B. The Trust did not contact Summit for the purpose of obtaining a stipulated
agreement before seeking a continuance.


[ 19] A party seeking a continuance "shall first contact the other parties for the purpose


of obtaining a stipulated agreement." N.D.A.C. § 98-02-03-07. Only after the party is


unsuccessful at obtaining a stipulated agreement may the party then submit a written request for


1 Summit notes that, per the Petition to Intervene, the Trust sought intervention "for the purpose
of responding to [Summit's] Applications and participating in any oral argument or hearings."
The Petitions made no mention of the need for discovery, depositions, or analyses by undisclosed
experts. Accordingly, granting the Petitions on the condition that the Hearing will not be
postponed would be entirely consistent therewith. Doing so would presumably moot the present
motion to continue.
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continuance. Id. The motion for continuance gives no indication that the Trust attempted to


contact Summit about a continuance prior to making its motion, nor is Summit aware of any such


attempt. Bender Deel., , 3. Because the Trust failed to contact Summit for the purpose of


obtaining a stipulated agreement, the Trust is not yet entitled to request a continuance under


N.D.A.C. § 98-02-03-07. As a result, its motion must be denied.


II. The Trust has failed to show good cause for the requested continuance.


[ 20] In addition to the procedural defects discussed above, the Commission should deny


the Trust's motion for continuance because it fails on the merits. N.D.A.C. § 98-02-03-07 provides


that the Commission "may not approve a continuance except for good cause shown." The Trust


has not shown good cause for a continuance. It offers only conclusory assertions about the need


for discovery that preclude any meaningful assessment by Summit and the Commission, and it


neglects to account for the prejudice that Summit would suffer if the Hearing were continued.


[21] In a prior case the Commission considered whether good cause existed to reopen


fact discovery after the deadline to complete fact discovery had closed. See Order on Sinclair


Oil & Gas Co. and Missouri River Royalty Corp.'s Motion to Compel and Reopen Discovery,


Case No. 28637. The Commission noted that good cause for extending discovery deadlines can


generally be shown if the party seeking relief can show that the deadlines cannot reasonably be


met despite the party's diligence. Id. at 3. The Commission considered six factors in that case to


determine whether good cause existed: (1) whether the hearing was imminent; (2) whether the


request is opposed; (3) whether the non-moving party would be prejudiced; (4) whether the moving


party was diligent in obtaining discovery within the guidelines established by the Commission;


(5) the foreseeability of the need for additional discovery in light of the time allotted by the


Commission; and (6) the likelihood that the discovery will lead to relevant evidence. Id. at 3-4.


Though the Trust's motion is not one to reopen discovery that has closed, a consideration of the
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"good cause" factors relied on by the Commission in Case No. 28637 demonstrates why good


cause is lacking from the present motion.


A. The Hearing is imminent.


[ii 22] The Hearing is approximately six weeks away and was just under seven weeks


away when the Trust filed its motion to continue. Notice of the Hearing has been properly made


by Summit. See Skaare Decl., f 8 10. The Commission has opened the public notice and


comment period, which will conclude on June 10th, 2024, one day before the Hearing. As such,


the Hearing is imminent, and the first factor weighs against a continuance. See Order on Sinclair


Oil & Gas Co. and Missouri River Royalty Corp.'s Motion to Compel and Reopen Discovery,


Case No. 28637, p. 4 (characterizing a hearing scheduled to take place approximately four weeks


after the subject motion as "imminent").


B. Summit opposes and would be prejudiced by a continuance.


[ii 23] Summit opposes the Trust's request for a continuance. Summit has already paid


over $25,000 to provide the required notice of the Hearing. See Skaare Deel., ii 10. Postponing


the Hearing would force Summit to once again incur significant, unrecoverable costs to provide


notice of a new hearing date. Also, Summit personnel, including witnesses, corporate


representatives, and in-house legal counsel, have already made travel and other plans to be


available for the Hearing as scheduled. Id. ii 11. Postponing the hearing would negate these


scheduling efforts. As such, the second and third factors weigh against a continuance.


C. The Trust has not demonstrated that it was diligent, that the need for
discovery was previously unforeseeable, or that discovery would lead to
relevant evidence.


[ii 24] The fourth, fifth, and sixth "good cause" factors require, as an initial matter,


detailed information about the discovery sought by the moving party. The Trust's counsel asserts


that "[w]ith the hearing less than 60 days away, this does not allow adequate time to conduct
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discovery, depositions, or to allow time for expert reports or resolve any discovery disputes in


this matter." Declaration of Derrick Braaten in Support of Motion to Continue Hearing and


Request for Scheduling Conference ("Braaten Decl."), 5. Conclusory statements like these,


when unsupported by specific factual detail, are ordinarily not considered competent evidence.


Cf, e.g., Spratt v. MDURes. Grp., Inc., 2011 ND 94, ,r 7, 797 N.W.2d 328 (explaining that a party


resisting summary judgment must "set forth specific facts by presenting competent, admissible


evidence" and "may not simply rely upon ... unsupported, conclusory allegations"). Summit is


not aware of any discovery requests served by the Trust in the above-captioned cases. Bender


Deel., ,r 2. Without knowing what discovery the Trust wishes to conduct, neither Summit nor the


Commission can determine whether such discovery would lead to relevant evidence, whether the


Trust has been diligent, whether the continuance requested is commensurate with the Trust's


anticipated discovery, etc. As a result, the fourth, fifth, and sixth factors weigh neither for nor


against a continuance.


D. The "good cause" factors do not support a continuance.


[ 25] Based on the foregoing, none of the "good cause" factors weigh in favor of the


continuance the Trust seeks. Three factors weigh against a continuance, and the other three factors


should not be given any weight because they cannot be meaningfully assessed. Accordingly,


because the Trust has not shown good cause, the Commission must deny the motion for


continuance.


CONCLUSION


[26] For the foregoing reasons, Summit respectfully requests the Commission deny the


Trust's motion for continuance. While Summit does not oppose the scheduling conference


requested by the Trust, Summit believes such a conference is unnecessary, and Summit presumes


that denial ofthe motion for continuance will moot the Trust's request for a scheduling conference.
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Dated this 30th day ofApril, 2024.
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By:
de
Lawrence end '
lbender@fredl .com
FREDRIKSON & BYRON, P.A.
304 East Front Avenue, Suite 400
Bismarck, ND 58504
(701) 221-8700
Attorneysfor Summit Carbon Storage #1, LLC
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BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA


CASE NOS. 30869-30880
In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15,
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30,
31, 32, 33, 34, and 35, Township 141 North, Range
87 West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND


In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #1, LLC storage facility located
in Sections 31, 32, 33, and 34, Township 142
North, Range 87 West, Sections 1, 11, 12, 13, 14,
15, 22, 23, 24, 25, 26, 35, and 36, Township 141
North, Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8,
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.


In re application of Summit Carbon Storage #1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,







11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20,
21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and
35, Township 141 North, Range 87 West, Sections
1, 2, 3, and 12, Township 140 North, Range 88
West and Sections 4, 5, 6, and 7, Township 140
North, Range 87 West, Mercer, Morton, and
Oliver Counties, ND, in the Broom Creek
Formation.


In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35,
and 36, Township 141 North, Range 88 West,
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.


In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND


In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
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nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #2, LLC storage facility located
in Sections 27, 28, 29, 32, 33, 34, and 35, Township
143 North, Range 88 West, Sections 1,2,3, 4, 5, 6,
7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21,
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and
36, Township 142 North, Range 88 West, Sections
5, 6,7,8, 17, 18, 19, 20, 29, 30, and 31, Township
142 North, Range 88 West, Sections 5, 6, 7, 8, 17,
18, 19, 20, 29, 30, 31, Township 142 North, Range
87 West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.


In re application of Summit Carbon Storage # 2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1,2,3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.


In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1,
2,3,4,5,6,7,8,9,10,11,12,13,14,15,16,17,18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, 35, and 36, Township 142 North, Range 88
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and
31, Township 142 North, Range 87 West, and
Sections 1, 2, and 3, Township 141 North, Range
88 West, Mercer and Oliver Counties, ND,
subject to the application of Summit Carbon
Storage #2, LLC for the geologic storage of
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carbon dioxide in the Broom Creek Formation,
and enact such special field rules as may be
necessary.


In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,
2, 11, 12, 13 14, and 24, Township 142 North,
Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1, 2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12,
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18,
19, and 20, Township 142 North, Range 85 West,
Oliver County, ND.


In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #3, LLC storage facility located
in Section 36, Township 143 North, Range 87
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34,
35, and 36, Township 143 North, Range 86 West,
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7,
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35,
Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.


In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the
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geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31,32, 33, 34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1,2, 3, 4, 5, 6, 7,8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.


In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31,32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2, 3, 4, 5, 6, 7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7,17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.


DECLARATION OF LAWRENCE BENDER IN SUPPORT OF
SUMMIT'S RESPONSE TO MOTION FOR CONTINUANCE


STATE OF NORTH DAKOTA )
) ss:


COUNTY OF BURLEIGH )


Lawrence Bender, being first duly sworn upon oath, states and alleges as follows:


[if 1] I am counsel for the above-named applicants Summit Carbon Storage #1, LLC,


Summit Carbon Storage #2, LLC, and Summit Carbon Storage #3, LLC (collectively,
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"Applicants"). In that capacity I am familiar with and have personal knowledge of the facts set


forth below.


[if 2] I am not aware of any discovery requests, deposition notices, or expert disclosures


served by the Swenson Living Trust ("Trust") in connection with the above-captioned cases.


[if 3] I am not aware of any attempt by the Trust to contact Applicants regarding a


continuance of the hearing scheduled for June 11-12, 2024, prior to the Trust's filing of its motion


for a continuance.


I declare, under penalty ofperjury under the law ofNorth Dakota, that the foregoing is true


and correct.


Signed on the 30th day ofApril, 2024, at B • arck, North Dakota, USA.
i


By: ---------s-----,;~-------
Lawrence Ben (#03908)
lbender@fredlaw.com
FREDRIKSON & BYRON, P.A.
304 East Front Avenue, Suite 400
Bismarck, ND 58504
(701) 221-8700
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BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA


CASE NOS. 30869-30880
In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15,
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30,
31, 32, 33, 34, and 35, Township 141 North, Range
87 West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND


In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #1, LLC storage facility located
in Sections 31, 32, 33, and 34, Township 142
North, Range 87 West, Sections 1, 11, 12, 13, 14,
15, 22, 23, 24, 25, 26, 35, and 36, Township 141
North, Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8,
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.


In re application of Summit Carbon Storage # 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,
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11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20,
21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and
35, Township 141 North, Range 87 West, Sections
1, 2, 3, and 12, Township 140 North, Range 88
West and Sections 4, 5, 6, and 7, Township 140
North, Range 87 West, Mercer, Morton, and
Oliver Counties, ND, in the Broom Creek
Formation.


In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35,
and 36, Township 141 North, Range 88 West,
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.


In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6,7,8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND


In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
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nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #2, LLC storage facility located
in Sections 27, 28, 29, 32, 33, 34, and 35, Township
143 North, Range 88 West, Sections 1, 2,3, 4, 5, 6,
7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21,
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and
36, Township 142 North, Range 88 West, Sections
5, 6, 7,8, 17, 18, 19, 20, 29, 30, and 31, Township
142 North, Range 88 West, Sections 5, 6, 7, 8, 17,
18, 19, 20, 29, 30, 31, Township 142 North, Range
87 West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.


In re application of Summit Carbon Storage # 2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7,8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.


In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1,
2,3,4,5,6,7,8,9,10,11,12,13,14,15,16,17,18,
19,20,21,22,23,24,25,26,27,28,29,30,32,33,
34, 35, and 36, Township 142 North, Range 88
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and
31, Township 142 North, Range 87 West, and
Sections 1, 2, and 3, Township 141 North, Range
88 West, Mercer and Oliver Counties, ND,
subject to the application of Summit Carbon
Storage #2, LLC for the geologic storage of
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carbon dioxide in the Broom Creek Formation,
and enact such special field rules as may be
necessary.


In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,
2, 11, 12, 13 14, and 24, Township 142 North,
Range 87 West, Sections 1,2,3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1,2,3, 4, 5, 6, 7,8, 9, 10, 11, 12,
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18,
19, and 20, Township 142 North, Range 85 West,
Oliver County, ND.


In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #3, LLC storage facility located
in Section 36, Township 143 North, Range 87
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34,
35, and 36, Township 143 North, Range 86 West,
Sections 1,2, 11, 12, 13, 14, and 24, Township 142
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7,
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35,
Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.


In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the
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geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31,32, 33, 34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1, 2,3,4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.


In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31,32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2,3,4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.


CERTIFICATE OF SERVICE


[ 1] I, the undersigned, hereby certify that a true and correct copy of the following


documents:


1. Response to Motion to Continue Hearing and Request for Scheduling Conference;


2. Declaration of Lawrence Bender in Support of Summit's Response to Motion for
Continuance; and


3. Declaration of Jeff Skaare m Support of Summit's Response to Motion for
Continuance
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were, on April 30, 2024, filed electronically with the North Dakota Industrial Commission and


served upon the following therewith:


Lynn Helms
lhelms@nd.gov


Dated this 30th day ofApril, 2024.


#82340909vl


Derrick Braaten
derrick@braatenlawfirm.com


Lawrence Bend ( 3908)
lbender@fredlaw.com
FREDRIKSON & BYRON, P.A.
304 East Front Avenue, Suite 400
Bismarck, ND 58504
(701) 221-8700
Attorneysfor Summit Carbon Storage #1, LLC
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BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA

CASE NOS. 30869-30880
In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15,
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30,
31, 32, 33, 34, and 35, Township 141 North, Range
87 West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND

In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #1, LLC storage facility located
in Sections 31, 32, 33, and 34, Township 142
North, Range 87 West, Sections 1, 11, 12, 13, 14,
15, 22, 23, 24, 25, 26, 35, and 36, Township 141
North, Range 88 West, Sections 2, 3,4,5, 6, 7, 8,
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.

In re application of Summit Carbon Storage # 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,
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11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20,
21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and
35, Township 141 North, Range 87 West, Sections
1, 2, 3, and 12, Township 140 North, Range 88
West and Sections 4, 5, 6, and 7, Township 140
North, Range 87 West, Mercer, Morton, and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35,
and 36, Township 141 North, Range 88 West,
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.

In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND

In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
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nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #2, LLC storage facility located
in Sections 27, 28, 29, 32, 33, 34, and 35, Township
143 North, Range 88 West, Sections 1, 2, 3, 4, 5, 6,
7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21,
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and
36, Township 142 North, Range 88 West, Sections
5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township
142 North, Range 88 West, Sections 5, 6, 7, 8, 17,
18, 19, 20, 29, 30, 31, Township 142 North, Range
87 West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.

In re application of Summit Carbon Storage # 2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7,8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1,
2,3, 4, 5, 6, 7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, 35, and 36, Township 142 North, Range 88
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and
31, Township 142 North, Range 87 West, and
Sections 1, 2, and 3, Township 141 North, Range
88 West, Mercer and Oliver Counties, ND,
subject to the application of Summit Carbon
Storage #2, LLC for the geologic storage of

#82322153vl 3



carbon dioxide in the Broom Creek Formation,
and enact such special field rules as may be
necessary.

In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,
2, 11, 12, 13 14, and 24, Township 142 North,
Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1, 2,3, 4, 5, 6, 7,8, 9, 10, 11, 12,
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18,
19, and 20, Township 142 North, Range 85 West,
Oliver County, ND.

In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #3, LLC storage facility located
in Section 36, Township 143 North, Range 87
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34,
35, and 36, Township 143 North, Range 86 West,
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7,
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35,
Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.

In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the
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geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31 ,32, 33, 34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1, 2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31 ,32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2, 3, 4, 5, 6, 7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.

RESPONSE TO MOTION TO CONTINUE HEARING
AND REQUEST FOR SCHEDULING CONFERENCE

[1] Applicants Summit Carbon Storage #1, LLC, Summit Carbon Storage #2, LLC,

and Summit Carbon Storage #3, LLC (collectively, "Summit"), by and through their counsel,

Lawrence Bender, Fredrikson & Byron, P.A., 304 East Front Avenue, Suite 400, Bismarck, ND

58504-5639, hereby submit this brief in response to the motion to continue filed with the North

Dakota Industrial Commission ("Commission") by the Swenson Living Trust (the "Trust") on

April 25th, 2024. For the reasons set forth herein, the Commission should deny the Trust's motion
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and proceed with the hearing currently scheduled for the above-captioned cases on June 11th

and 12th, 2024 (the "Hearing").

RELEVANT FACTUAL BACKGROUND

[12] The Petitions to Intervene filed by the Trust in the above-captioned cases indicate

the Trust owns approximately 676.43 acres in the vicinity of the proposed carbon dioxide storage

facility locations referenced in the caption above, but only 359.4 acres are located within the

horizontal boundaries of the storage facility proposed by Summit Carbon Storage #2, LLC and/or

the one-half mile notice area surrounding the storage facility proposed by Summit Carbon

Storage #2, LLC. Declaration of Jeff Skarre in Support of Summit's Response to Motion for

Continuance ("Skaare Decl."), 2. The Trust does not own any interests within the horizontal

boundaries of the storage facilities proposed by Summit Carbon Storage #1, LLC or Summit

Carbon Storage #3, LLC. Id. \ 3.

[3] On June 9, 2023, Summit submitted initial draft applications to the Commission

seeking permits related to the three proposed carbon dioxide storage facilities described in the

caption, above. Id. 1 4. On February 8, 2024, the Commission notified Summit that each of the

applications were complete and had been sent to the North Dakota Department of Environmental

Quality for review. Id. , 5.

[14] Summit Carbon Solutions, LLC has been in contact with Kurt Swenson, Trustee of

the Trust, since August of 2021 and has had multiple meetings with Mr. Swenson since that time

regarding the storage facility proposed by Summit Carbon Solutions #2, LLC. Id. 6. Summit

Carbon Solutions, LLC sent Formal Option and Lease offers to the Trust via certified mail on

July 7, 2023, and again on March 25, 2024. Id. Summit Carbon Solutions, LLC also sent a

meeting invitation to all surface owners within the proposed storage facility boundaries and within
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the one-half mile hearing notice area for an open house meeting at the Beulah Civic Center on

April 3, 2024. Id. , 1. Kurt and Faye Swenson were both in attendance at this open house. Id.

[] 5] On April 16, 2024, Summit deposited notice of the Hearing with the U.S. Postal

Service via certified mail, addressed to each of the persons required to receive notice under

N.D.C.C. $ 38-22-06(3)(8) and N.D.A.C. § 43-05-01-08(1). 1d.8. The Trust acknowledged

receipt of the hearing notice on April 18, 2024. Id. ] 9.

[ 6] Service of notice of the Hearing required in 2,615 certified mailings, at $9.68 per

mailing, for a total cost to Summit of $25,313.20, with additional processing costs charged by

Summit's third-party document handler in the amount of $575.30. Id. , IO. The foregoing does

not include the additional expense incurred by Summit for mailing supplies, for printing, or for

labor by Summit's own administrative staff. Id.

[7] Summit is not aware of any discovery requests, deposition notices, or expert

disclosures served by the Trust in connection with the above-captioned cases. Declaration of

Lawrence Bender in Support of Summit's Response to Motion for Continuance ("Bender Deel.")

, 2. Summit is not aware of any attempt by the Trust to contact Summit regarding the requested

continuance prior to filing the present motion. Id. ] 3.

LEGAL STANDARD

[ 8] The Trust's motion does not specify the authority under which it seeks a

continuance. Neither N.D.C.C. ch. 38-22 nor the Commission's regulations thereunder in

N.D.A.C. ch. 43-05-01 provide any authority for continuing a hearing on Summit's applications.

N.D.C.C. ch. 28-32 likewise does not address continuances. To Summit's knowledge, the only

relevant provision specifying a basis and procedure for requesting and granting continuances of

administrative hearings is set forth in the Office of Administrative Hearings Uniform Rule of
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Administrative Procedure for Adjudicative Proceedings. Specifically, N.D.A.C. § 98-02-03-07

provides as follows:

A party seeking a continuance shall first contact the other parties for the purpose of
obtaining a stipulated agreement. If the party seeking the continuance is unable to
secure a stipulated agreement then that party shall submit a written request for
continuance to the hearing officer, with copies served upon the parties of record.
These requirements may be waived by the hearing officer if circumstances arise to
make compliance unreasonable. The hearing officer may not approve a continuance
except for good cause shown. The hearing officer may order a continuance upon
the hearing officer's own motion.

The Commission should not approve a continuance of the hearing unless it finds the Trust has met

the foregoing criteria.

ARGUMENT

[9] The Trust's motion for a continuance should be denied for several reasons. First,

the motion should be denied because it is procedurally defective. Such motions can only be made

by "parties," and the Trust is not a "party" as that term is defined by the Administrative Agencies

Practice Act. Such motions can also only be made after the moving party has conferred with the

non-moving party(s) in an attempt to obtain a stipulated continuance, which the Trust has not done

in this case.

[f 10] Second, the motion should be denied because the Trust has not shown good cause

for a continuance. The Hearing is imminent and postponing the Hearing at this time would be

prejudicial to Summit. The Trust claims that it needs to conduct discovery, and that it will be

unable to do so in the time remaining until the Hearing but offers no support for this claim beyond

conclusory assertions. As a result, the Trust has failed to show good cause and, under N.D.A.C.

§ 98-02-03-07 the Commission may not approve the requested continuance.
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I. The Trust's motion for continuance is procedurally defective.

[11] The Commission should deny the Trust's motion for continuance because,

notwithstanding the merits of the request, which are discussed below, the Trust has not complied

with the requirements for making such a request. First, the Trust has not shown that it is a "party"

entitled to make such a request. Second, the Trust did not first contact Summit for the purpose of

obtaining a stipulated agreement to continue the Hearing before requesting a continuance from the

Commission.

A. The Trust is not a "party" entitled to seek a continuance of the Hearing.

[ 12] N.D.A.C. $ 98-02-03-07 allows a "party" to seek a continuance of a hearing in an

adjudicative proceeding. N.D.C.C. § 28-32-01(9) defines a "party" as "each person named or

admitted as a party or properly seeking and entitled as of right to be admitted as a party." Thus,

to be qualified to request a continuance of the Hearing, the Trust must be either a "person named

or admitted as a party" or a person "properly seeking and entitled as of right to be admitted as a

party."

[ 13] The Trust is not a "person," as that term is defined by the Administrative Agencies

Practice Act. N.D.C.C. § 28-32-01(10) defines a person as "an individual, association, partnership,

corporation, limited liability company, the [North Dakota ethics commission], a state

governmental agency or governmental subdivision, or an agency of such governmental

subdivision." Trusts are not considered persons for purposes of agency proceedings, just as they

are not considered persons for purposes ofjudicial proceedings. "A trust generally is not a separate

legal entity, and cannot sue or be sued in its own name." Western Life Trust v. State, 536 N.W.2d

709, 712 (N.D. 1995) (concluding that appeal by the Western Life Trust must be dismissed because

the trust was "not a proper party and lacks capacity to sue").
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[14] The Trust was also not "named" as a party in any of the above-captioned cases;

only Summit, the applicant, is named as a party. In recognition ofthis fact, the Trust filed Petitions

to Intervene in the above-captioned cases on April 18, 2024. To Summit's knowledge, those

petitions have not yet been granted by the Commission. Thus, the Trust has not been "admitted"

as a party in any of the above-captioned cases.

[ 15] The Trust is not "properly seeking" and "entitled as of right" to be admitted as a

party in the above-captioned cases. Intervention in adjudicative proceedings is governed by

N.D.C.C. $ 28-32-28, which reads as follows:

An administrative agency may grant intervention in an adjudicative proceeding to
promote the interests of justice if intervention will not impair the orderly and
prompt conduct of the proceeding and if the petitioning intervenor demonstrates
that the petitioner's legal rights, duties, privileges, immunities, or other legal
interests may be substantially affected by the proceeding or that the petitioner
qualifies as an intervenor under any provision of statute or rule. The agency may
impose conditions and limitations upon intervention. The agency shall give
reasonable notice of the intervention to all parties. An administrative agency may
adopt rules relating to intervention in an adjudicative proceeding.

A nonparty "properly" seeking to be admitted as a party to an adjudicative proceeding must comply

with the foregoing. As a result, not only must the would-be intervenor demonstrate that its "legal

rights, duties, privileges, immunities, or other legal interests may be substantially affected by the

proceeding," but the proposed intervention must also not "impair the orderly and prompt conduct

of the proceeding."

[ 16] In its Petitions to Intervene the Trust asserts that it owns property in the lands

comprising Summit's proposed storage facilities and, as a result, "[t]he legal rights, privileges, and

other interests of the Trust will be substantially affected by the [Commission's] findings and

conclusions in [the above-captioned cases]." Summit does not dispute these assertions as to NDIC

Case Nos. 30873 through 30876, and as such Summit does not dispute the Trust has demonstrated

that its legal rights, duties, privileges, immunities, or other legal interests may be substantially
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affected by proceedings in those cases. See Skaare Deel., 1 2. But the Trust does not own any

property in the lands comprising the storage facilities proposed in the other eight cases captioned

above, and as such the Trust cannot demonstrate that its legal rights, duties, privileges, immunities,

or other legal interests may be substantially affected by proceedings in those cases. See id 1 3.

[ 17] The Petitions to Intervene do not address whether the Trust's intervention would

"impair the orderly and prompt conduct of the proceeding[s]." The reason for this omission is

apparent now that the Trust has filed its motion for continuance, by which the Trust seeks to

postpone the Hearing to an indefinite date in the future. Though not disclosed in the Petitions to

Intervene, the Trust's intervention in the above-captioned cases would plainly impair the orderly

and prompt conduct thereof.

[ 18] Based on the foregoing, the Trust is not a "person" "named," "admitted," or

"properly seeking and entitled as of right to be admitted" in the above-captioned cases. As such,

the Trust is not a "party," to the above-captioned cases and cannot properly request a continuance

of the Hearing. Also based on the foregoing, the Trust's Petitions to Intervene should be denied

or, at most, be granted on the condition that the Hearing will not be postponed.1

B. The Trust did not contact Summit for the purpose of obtaining a stipulated
agreement before seeking a continuance.

[ 19] A party seeking a continuance "shall first contact the other parties for the purpose

of obtaining a stipulated agreement." N.D.A.C. § 98-02-03-07. Only after the party is

unsuccessful at obtaining a stipulated agreement may the party then submit a written request for

1 Summit notes that, per the Petition to Intervene, the Trust sought intervention "for the purpose
of responding to [Summit's] Applications and participating in any oral argument or hearings."
The Petitions made no mention of the need for discovery, depositions, or analyses by undisclosed
experts. Accordingly, granting the Petitions on the condition that the Hearing will not be
postponed would be entirely consistent therewith. Doing so would presumably moot the present
motion to continue.
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continuance. Id. The motion for continuance gives no indication that the Trust attempted to

contact Summit about a continuance prior to making its motion, nor is Summit aware of any such

attempt. Bender Deel., , 3. Because the Trust failed to contact Summit for the purpose of

obtaining a stipulated agreement, the Trust is not yet entitled to request a continuance under

N.D.A.C. § 98-02-03-07. As a result, its motion must be denied.

II. The Trust has failed to show good cause for the requested continuance.

[ 20] In addition to the procedural defects discussed above, the Commission should deny

the Trust's motion for continuance because it fails on the merits. N.D.A.C. § 98-02-03-07 provides

that the Commission "may not approve a continuance except for good cause shown." The Trust

has not shown good cause for a continuance. It offers only conclusory assertions about the need

for discovery that preclude any meaningful assessment by Summit and the Commission, and it

neglects to account for the prejudice that Summit would suffer if the Hearing were continued.

[21] In a prior case the Commission considered whether good cause existed to reopen

fact discovery after the deadline to complete fact discovery had closed. See Order on Sinclair

Oil & Gas Co. and Missouri River Royalty Corp.'s Motion to Compel and Reopen Discovery,

Case No. 28637. The Commission noted that good cause for extending discovery deadlines can

generally be shown if the party seeking relief can show that the deadlines cannot reasonably be

met despite the party's diligence. Id. at 3. The Commission considered six factors in that case to

determine whether good cause existed: (1) whether the hearing was imminent; (2) whether the

request is opposed; (3) whether the non-moving party would be prejudiced; (4) whether the moving

party was diligent in obtaining discovery within the guidelines established by the Commission;

(5) the foreseeability of the need for additional discovery in light of the time allotted by the

Commission; and (6) the likelihood that the discovery will lead to relevant evidence. Id. at 3-4.

Though the Trust's motion is not one to reopen discovery that has closed, a consideration of the
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"good cause" factors relied on by the Commission in Case No. 28637 demonstrates why good

cause is lacking from the present motion.

A. The Hearing is imminent.

[ii 22] The Hearing is approximately six weeks away and was just under seven weeks

away when the Trust filed its motion to continue. Notice of the Hearing has been properly made

by Summit. See Skaare Decl., f 8 10. The Commission has opened the public notice and

comment period, which will conclude on June 10th, 2024, one day before the Hearing. As such,

the Hearing is imminent, and the first factor weighs against a continuance. See Order on Sinclair

Oil & Gas Co. and Missouri River Royalty Corp.'s Motion to Compel and Reopen Discovery,

Case No. 28637, p. 4 (characterizing a hearing scheduled to take place approximately four weeks

after the subject motion as "imminent").

B. Summit opposes and would be prejudiced by a continuance.

[ii 23] Summit opposes the Trust's request for a continuance. Summit has already paid

over $25,000 to provide the required notice of the Hearing. See Skaare Deel., ii 10. Postponing

the Hearing would force Summit to once again incur significant, unrecoverable costs to provide

notice of a new hearing date. Also, Summit personnel, including witnesses, corporate

representatives, and in-house legal counsel, have already made travel and other plans to be

available for the Hearing as scheduled. Id. ii 11. Postponing the hearing would negate these

scheduling efforts. As such, the second and third factors weigh against a continuance.

C. The Trust has not demonstrated that it was diligent, that the need for
discovery was previously unforeseeable, or that discovery would lead to
relevant evidence.

[ii 24] The fourth, fifth, and sixth "good cause" factors require, as an initial matter,

detailed information about the discovery sought by the moving party. The Trust's counsel asserts

that "[w]ith the hearing less than 60 days away, this does not allow adequate time to conduct
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discovery, depositions, or to allow time for expert reports or resolve any discovery disputes in

this matter." Declaration of Derrick Braaten in Support of Motion to Continue Hearing and

Request for Scheduling Conference ("Braaten Decl."), 5. Conclusory statements like these,

when unsupported by specific factual detail, are ordinarily not considered competent evidence.

Cf, e.g., Spratt v. MDURes. Grp., Inc., 2011 ND 94, ,r 7, 797 N.W.2d 328 (explaining that a party

resisting summary judgment must "set forth specific facts by presenting competent, admissible

evidence" and "may not simply rely upon ... unsupported, conclusory allegations"). Summit is

not aware of any discovery requests served by the Trust in the above-captioned cases. Bender

Deel., ,r 2. Without knowing what discovery the Trust wishes to conduct, neither Summit nor the

Commission can determine whether such discovery would lead to relevant evidence, whether the

Trust has been diligent, whether the continuance requested is commensurate with the Trust's

anticipated discovery, etc. As a result, the fourth, fifth, and sixth factors weigh neither for nor

against a continuance.

D. The "good cause" factors do not support a continuance.

[ 25] Based on the foregoing, none of the "good cause" factors weigh in favor of the

continuance the Trust seeks. Three factors weigh against a continuance, and the other three factors

should not be given any weight because they cannot be meaningfully assessed. Accordingly,

because the Trust has not shown good cause, the Commission must deny the motion for

continuance.

CONCLUSION

[26] For the foregoing reasons, Summit respectfully requests the Commission deny the

Trust's motion for continuance. While Summit does not oppose the scheduling conference

requested by the Trust, Summit believes such a conference is unnecessary, and Summit presumes

that denial ofthe motion for continuance will moot the Trust's request for a scheduling conference.
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Dated this 30th day of April, 2024.

#82322153vl

By:
de
Lawrence end '
lbender@fredl .com
FREDRIKSON & BYRON, P.A.
304 East Front Avenue, Suite 400
Bismarck, ND 58504
(701) 221-8700
Attorneysfor Summit Carbon Storage #1, LLC
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BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA

CASE NOS. 30869-30880
In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15,
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30,
31, 32, 33, 34, and 35, Township 141 North, Range
87 West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND

In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #1, LLC storage facility located
in Sections 31, 32, 33, and 34, Township 142
North, Range 87 West, Sections 1, 11, 12, 13, 14,
15, 22, 23, 24, 25, 26, 35, and 36, Township 141
North, Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8,
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.

In re application of Summit Carbon Storage #1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,



11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20,
21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and
35, Township 141 North, Range 87 West, Sections
1, 2, 3, and 12, Township 140 North, Range 88
West and Sections 4, 5, 6, and 7, Township 140
North, Range 87 West, Mercer, Morton, and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35,
and 36, Township 141 North, Range 88 West,
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.

In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND

In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
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nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #2, LLC storage facility located
in Sections 27, 28, 29, 32, 33, 34, and 35, Township
143 North, Range 88 West, Sections 1,2,3, 4, 5, 6,
7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21,
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and
36, Township 142 North, Range 88 West, Sections
5, 6,7,8, 17, 18, 19, 20, 29, 30, and 31, Township
142 North, Range 88 West, Sections 5, 6, 7, 8, 17,
18, 19, 20, 29, 30, 31, Township 142 North, Range
87 West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.

In re application of Summit Carbon Storage # 2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1,2,3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7, 8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1,
2,3,4,5,6,7,8,9,10,11,12,13,14,15,16,17,18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, 35, and 36, Township 142 North, Range 88
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and
31, Township 142 North, Range 87 West, and
Sections 1, 2, and 3, Township 141 North, Range
88 West, Mercer and Oliver Counties, ND,
subject to the application of Summit Carbon
Storage #2, LLC for the geologic storage of
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carbon dioxide in the Broom Creek Formation,
and enact such special field rules as may be
necessary.

In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,
2, 11, 12, 13 14, and 24, Township 142 North,
Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1, 2,3, 4, 5, 6, 7, 8, 9, 10, 11, 12,
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18,
19, and 20, Township 142 North, Range 85 West,
Oliver County, ND.

In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #3, LLC storage facility located
in Section 36, Township 143 North, Range 87
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34,
35, and 36, Township 143 North, Range 86 West,
Sections 1, 2, 11, 12, 13, 14, and 24, Township 142
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7,
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35,
Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.

In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the
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geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31,32, 33, 34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1,2, 3, 4, 5, 6, 7,8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31,32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2, 3, 4, 5, 6, 7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7,17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.

DECLARATION OF LAWRENCE BENDER IN SUPPORT OF
SUMMIT'S RESPONSE TO MOTION FOR CONTINUANCE

STATE OF NORTH DAKOTA )
) ss:

COUNTY OF BURLEIGH )

Lawrence Bender, being first duly sworn upon oath, states and alleges as follows:

[if 1] I am counsel for the above-named applicants Summit Carbon Storage #1, LLC,

Summit Carbon Storage #2, LLC, and Summit Carbon Storage #3, LLC (collectively,
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"Applicants"). In that capacity I am familiar with and have personal knowledge of the facts set

forth below.

[if 2] I am not aware of any discovery requests, deposition notices, or expert disclosures

served by the Swenson Living Trust ("Trust") in connection with the above-captioned cases.

[if 3] I am not aware of any attempt by the Trust to contact Applicants regarding a

continuance of the hearing scheduled for June 11-12, 2024, prior to the Trust's filing of its motion

for a continuance.

I declare, under penalty ofperjury under the law ofNorth Dakota, that the foregoing is true

and correct.

Signed on the 30th day ofApril, 2024, at B • arck, North Dakota, USA.
i

By: ---------s-----,;~-------
Lawrence Ben (#03908)
lbender@fredlaw.com
FREDRIKSON & BYRON, P.A.
304 East Front Avenue, Suite 400
Bismarck, ND 58504
(701) 221-8700
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BEFORE THE INDUSTRIAL COMMISSION
OF THE STATE OF NORTH DAKOTA

CASE NOS. 30869-30880
In re application of Summit Carbon Storage #1,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
31, 32, 33, and 34, Township 142 North, Range 87
West, Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25,
26, 35, and 36, Township 141 North, Range 88
West, Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15,
16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30,
31, 32, 33, 34, and 35, Township 141 North, Range
87 West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND

In re application of Summit Carbon Storage # 1,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #1, LLC storage facility located
in Sections 31, 32, 33, and 34, Township 142
North, Range 87 West, Sections 1, 11, 12, 13, 14,
15, 22, 23, 24, 25, 26, 35, and 36, Township 141
North, Range 88 West, Sections 2, 3, 4, 5, 6, 7, 8,
9, 10, 11, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, and 35, Township
141 North, Range 87 West, Sections 1, 2, 3, and
12, Township 140 North, Range 88 West and
Sections 4, 5, 6, and 7, Township 140 North,
Range 87 West, Mercer, Morton, and Oliver
Counties, ND, in the Broom Creek Formation.

In re application of Summit Carbon Storage # 1,
LLC for an order of the Commission determining
the amount of financial responsibility for the
geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Sections 31, 32, 33, and 34,
Township 142 North, Range 87 West, Sections 1,
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11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35, and 36,
Township 141 North, Range 88 West, Sections 2,
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 20,
21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, and
35, Township 141 North, Range 87 West, Sections
1, 2, 3, and 12, Township 140 North, Range 88
West and Sections 4, 5, 6, and 7, Township 140
North, Range 87 West, Mercer, Morton, and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion to consider establishing the field and
pool limits for lands located in Sections 31, 32, 33,
and 34, Township 142 North, Range 87 West,
Sections 1, 11, 12, 13, 14, 15, 22, 23, 24, 25, 26, 35,
and 36, Township 141 North, Range 88 West,
Sections 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32,
33, 34, and 35, Township 141 North, Range 87
West, Sections 1, 2, 3, and 12, Township 140
North, Range 88 West and Sections 4, 5, 6, and 7,
Township 140 North, Range 87 West, Mercer,
Morton, and Oliver Counties, ND, subject to the
application of Summit Carbon Storage #1, LLC
for the geologic storage of carbon dioxide in the
Broom Creek Formation.

In re application of Summit Carbon Storage #2,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6,7,8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND

In re application of Summit Carbon Storage # 2,
LLC to consider the amalgamation of the storage
reservoir pore space, in which the Commission
may require that the pore space owned by
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nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #2, LLC storage facility located
in Sections 27, 28, 29, 32, 33, 34, and 35, Township
143 North, Range 88 West, Sections 1, 2,3, 4, 5, 6,
7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21,
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and
36, Township 142 North, Range 88 West, Sections
5, 6, 7,8, 17, 18, 19, 20, 29, 30, and 31, Township
142 North, Range 88 West, Sections 5, 6, 7, 8, 17,
18, 19, 20, 29, 30, 31, Township 142 North, Range
87 West, and Sections 1, 2, and 3, Township 141
North, Range 88 West, Mercer and Oliver
Counties, ND in the Broom Creek Formation.

In re application of Summit Carbon Storage # 2,
LLC to consider the application of Summit
Carbon Storage #2, LLC for an order of the
Commission determining the amount of financial
responsibility for the geologic storage of carbon
dioxide from the Midwest Carbon Express
Pipeline in the storage facility located in Sections
27, 28, 29, 32, 33, 34, and 35, Township 143 North,
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36,
Township 142 North, Range 88 West, Sections 5,
6, 7,8, 17, 18, 19, 20, 29, 30, and 31, Township 142
North, Range 87 West, and Sections 1, 2, and 3,
Township 141 North, Range 88 West, Mercer and
Oliver Counties, ND, in the Broom Creek
Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Sections 27, 28, 29, 32, 33, 34, and 35,
Township 143 North, Range 88 West, Sections 1,
2,3,4,5,6,7,8,9,10,11,12,13,14,15,16,17,18,
19,20,21,22,23,24,25,26,27,28,29,30,32,33,
34, 35, and 36, Township 142 North, Range 88
West, Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and
31, Township 142 North, Range 87 West, and
Sections 1, 2, and 3, Township 141 North, Range
88 West, Mercer and Oliver Counties, ND,
subject to the application of Summit Carbon
Storage #2, LLC for the geologic storage of

#82340909vl 3



carbon dioxide in the Broom Creek Formation,
and enact such special field rules as may be
necessary.

In re application of Summit Carbon Storage #3,
LLC requesting consideration for the geologic
storage of carbon dioxide in the Broom Creek
Formation from the Midwest Carbon Express
Pipeline in the storage facility located in Section
36, Township 143 North, Range 87 West, Sections
19, 20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 87 West, Sections 19,
20, 21, 28, 29, 30, 31, 32, 33, 34, 35, and 36,
Township 143 North, Range 86 West, Sections 1,
2, 11, 12, 13 14, and 24, Township 142 North,
Range 87 West, Sections 1,2,3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 13, 14, and 24, Township 142 North, Range
87 West, Sections 1,2,3, 4, 5, 6, 7,8, 9, 10, 11, 12,
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 25, 26, 26,
27, 28, 29, 30, 32, 33, 34, and 35, Township 142
North, Range 86 West, and Sections 6, 7, 17, 18,
19, and 20, Township 142 North, Range 85 West,
Oliver County, ND.

In re application of Summit Carbon Storage #3,
LLC to consider the amalgamation of the storage
reservoir space, in which the Commission may
require that the pore space owned by
nonconsenting owners be included in the geologic
storage, as required to operate the Summit
Carbon Storage #3, LLC storage facility located
in Section 36, Township 143 North, Range 87
West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 33, 34,
35, and 36, Township 143 North, Range 86 West,
Sections 1,2, 11, 12, 13, 14, and 24, Township 142
North, Range 87 West, Sections 1, 2, 3, 4, 5, 6, 7,
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, and 35,
Township 142 North, Range 86 West, and
Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver County, ND, in the
Broom Creek Formation.

In re application of Summit Carbon Storage #3,
LLC for an order of the Commission determining
the amount of financial responsibility for the
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geologic storage of carbon dioxide from the
Midwest Carbon Express Pipeline in the storage
facility located in Section 36, Township 143
North, Range 87 West, Sections 19, 20, 21, 28, 29,
30, 31,32, 33, 34, 35, and 36, Township 143 North,
Range 86 West, Sections 1, 2, 11, 12, 13, 14, and
24, Township 142 North, Range 87 West, Sections
1, 2,3,4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32,
33, 34, and 35, Township 142 North, Range 86
West, and Sections 6, 7, 17, 18, 19, and 20,
Township 142 North, Range 85 West, Oliver
County, ND, in the Broom Creek Formation.

In re motion of the Commission to consider
establishing the field and pool limits for lands
located in Section 36, Township 143 North, Range
87 West, Sections 19, 20, 21, 28, 29, 30, 31,32, 33,
34, 35, and 36, Township 143 North, Range 86
West, Sections 1, 2, 11, 12, 13, 14, and 24,
Township 142 North, Range 87 West, Sections 1,
2,3,4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33,
34, and 35, Township 142 North, Range 86 West,
and Sections 6, 7, 17, 18, 19, and 20, Township 142
North, Range 85 West, Oliver county, ND, subject
to the application of Summit Carbon Storage #3,
LLC for the geologic storage of carbon dioxide in
the Broom Creek Formation, and enact such
special field rules as may be necessary.

CERTIFICATE OF SERVICE

[ 1] I, the undersigned, hereby certify that a true and correct copy of the following

documents:

1. Response to Motion to Continue Hearing and Request for Scheduling Conference;

2. Declaration of Lawrence Bender in Support of Summit's Response to Motion for
Continuance; and

3. Declaration of Jeff Skaare m Support of Summit's Response to Motion for
Continuance

#82340909vl 5



were, on April 30, 2024, filed electronically with the North Dakota Industrial Commission and

served upon the following therewith:

Lynn Helms
lhelms@nd.gov

Dated this 30th day of April, 2024.

#82340909vl

Derrick Braaten
derrick@braatenlawfirm.com

Lawrence Bend ( 3908)
lbender@fredlaw.com
FREDRIKSON & BYRON, P.A.
304 East Front Avenue, Suite 400
Bismarck, ND 58504
(701) 221-8700
Attorneysfor Summit Carbon Storage #1, LLC
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From: Entzi-Odden, Lyn
To: Helms, Lynn D.
Cc: Forsberg, Sara L.; -Info-Oil & Gas Division; derrick@braatenlawfirm.com; Jay Volk; Bender, Lawrence; Gludt,

Tyler; Hughes, Bethany; Etter, Mary; Nagel, Kimberly; desirae@braatenlawfirm.com
Subject: RE: L. Helms Letter RE Cases 30869 - 30880
Date: Friday, April 26, 2024 4:25:29 PM
Attachments: image001.png

L Helms letter revised.pdf

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Director Helms,
 
Please see the attached letter which correctly reflects Tuesday, April 30,
2024, not May 30, 2024.  Our apologies for the discrepancy.
 

Lyn Entzi-Odden
Office Administrator / Executive Legal Assistant
304 East Front Avenue | Suite 400 | Bismarck, ND 58501
Ph: 701.221.8741|lodden@fredlaw.com
Fredrikson’s Bismarck office has moved, please note our new address.
 
**This is a transmission from the law firm of Fredrikson & Byron, P.A. and may contain information which is privileged, confidential, and protected by the
attorney-client or attorney work product privileges. If you are not the addressee, note that any disclosure, copying, distribution, or use of the contents of this
message is prohibited. If you have received this transmission in error, please destroy it and notify us immediately at our telephone number (701) 221-8700. The
name and biographical data provided above are for informational purposes only and are not intended to be a signature or other indication of an intent by the
sender to authenticate the contents of this electronic message.**
 

 
From: Entzi-Odden, Lyn 
Sent: Friday, April 26, 2024 4:03 PM
To: lhelms@nd.gov
Cc: Forsberg, Sara L.. <slforsberg@nd.gov>; oilandgasinfo@nd.gov; derrick@braatenlawfirm.com;
Jay Volk <jvolk@summitcarbon.com>; Bender, Lawrence <LBender@fredlaw.com>; Gludt, Tyler
<TGludt@fredlaw.com>; Hughes, Bethany <BHughes@fredlaw.com>; Etter, Mary
<MEtter@fredlaw.com>; Nagel, Kimberly <KNagel@fredlaw.com>; desirae@braatenlawfirm.com
Subject: L. Helms Letter RE Cases 30869 - 30880
 
Director Helms,
 
Please see the attached letter with regard to the captioned matters.
 
 

Lyn Entzi-Odden
Office Administrator / Executive Legal Assistant
304 East Front Avenue | Suite 400 | Bismarck, ND 58501

mailto:lodden@fredlaw.com
mailto:lhelms@nd.gov
mailto:slforsberg@nd.gov
mailto:oilandgasinfo@nd.gov
mailto:derrick@braatenlawfirm.com
mailto:jvolk@summitcarbon.com
mailto:LBender@fredlaw.com
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mailto:MEtter@fredlaw.com
mailto:KNagel@fredlaw.com
mailto:desirae@braatenlawfirm.com
mailto:lodden@fredlaw.com

Fredrikson

—






Fredrikson
e


VIA E-MAIL


Mr. Lynn Helms, Director
Department ofMineral Resources
1016 East Calgary Avenue
Bismarck, ND 58503-5512


Fredrikson & Byron, P.A.
Attorneys and Advisors


304 East Front Avenue, Suite 400
Bismarck, ND 58504-5639
Main: 701.221.8700
fredlaw.com


April 26, 2024


RE: Case Nos. 30869, 30870, 30871,
30872,30873,30874,30875,30876,
30877,30878,30879,30880


Dear Mr. Helms:


Please be advised that the applicants in the above-referenced cases will provide a response
to the request to intervene and the request for a continuance filed by Mr. Derrick Braaten on behalf
ofhis client, Kurt Swenson, not later than 5:00 p.m. on Tuesday, April 30, 2024.


Should you have any questions, please dvise.


LB/tjg
#8231754lvl


cc: Mr. Derrick Braaten (via e-mail)







Ph: 701.221.8741|lodden@fredlaw.com
 
Fredrikson’s Bismarck office has moved, please note our new address.
 
**This is a transmission from the law firm of Fredrikson & Byron, P.A. and may contain information which is privileged, confidential, and protected by the
attorney-client or attorney work product privileges. If you are not the addressee, note that any disclosure, copying, distribution, or use of the contents of this
message is prohibited. If you have received this transmission in error, please destroy it and notify us immediately at our telephone number (701) 221-8700. The
name and biographical data provided above are for informational purposes only and are not intended to be a signature or other indication of an intent by the
sender to authenticate the contents of this electronic message.**
 

 

mailto:lodden@fredlaw.com


Fredrikson
e

VIA E-MAIL

Mr. Lynn Helms, Director
Department ofMineral Resources
1016 East Calgary Avenue
Bismarck, ND 58503-5512

Fredrikson & Byron, P.A.
Attorneys and Advisors

304 East Front Avenue, Suite 400
Bismarck, ND 58504-5639
Main: 701.221.8700
fredlaw.com

April 26, 2024

RE: Case Nos. 30869, 30870, 30871,
30872,30873,30874,30875,30876,
30877,30878,30879,30880

Dear Mr. Helms:

Please be advised that the applicants in the above-referenced cases will provide a response
to the request to intervene and the request for a continuance filed by Mr. Derrick Braaten on behalf
of his client, Kurt Swenson, not later than 5:00 p.m. on Tuesday, April 30, 2024.

Should you have any questions, please dvise.

LB/tjg
#8231754lvl

cc: Mr. Derrick Braaten (via e-mail)



From: Entzi-Odden, Lyn
To: Helms, Lynn D.
Cc: Forsberg, Sara L.; -Info-Oil & Gas Division; derrick@braatenlawfirm.com; Jay Volk; Bender, Lawrence; Gludt,

Tyler; Hughes, Bethany; Etter, Mary; Nagel, Kimberly; desirae@braatenlawfirm.com
Subject: L. Helms Letter RE Cases 30869 - 30880
Date: Friday, April 26, 2024 4:05:22 PM
Attachments: image001.png

L Helms letter 30869-30880.pdf

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Director Helms,
 
Please see the attached letter with regard to the captioned matters.
 
 

Lyn Entzi-Odden
Office Administrator / Executive Legal Assistant
304 East Front Avenue | Suite 400 | Bismarck, ND 58501
Ph: 701.221.8741|lodden@fredlaw.com
Fredrikson’s Bismarck office has moved, please note our new address.
 
**This is a transmission from the law firm of Fredrikson & Byron, P.A. and may contain information which is privileged, confidential, and protected by the
attorney-client or attorney work product privileges. If you are not the addressee, note that any disclosure, copying, distribution, or use of the contents of this
message is prohibited. If you have received this transmission in error, please destroy it and notify us immediately at our telephone number (701) 221-8700. The
name and biographical data provided above are for informational purposes only and are not intended to be a signature or other indication of an intent by the
sender to authenticate the contents of this electronic message.**
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Fredrikson
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Fredrikson
D


VIA E-MAIL


Mr. Lynn Helms, Director
Department ofMineral Resources
1016 East Calgary Avenue
Bismarck, ND 58503-5512


Fredrikson & Byron, P.A.
Attorneys and Advisors


304 East Front Avenue, Suite 400
Bismarck, ND 58504-5639
Main: 701.221.8700
fredlaw.com


April 26, 2024


RE: Case Nos. 30869, 30870, 30871,
30872,30873,30874,30875,30876,
30877,30878,30879,30880


Dear Mr. Helms:


Please be advised that the applicants in the above-referenced cases will provide a response
to the request to intervene and the request for a continuance filed by Mr. Derrick Braaten on behalf
ofhis client, Kurt Swenson, not later than 5:00 p.m. on Tuesday, May 30, 2024.


I
Should you have any questions, please advise. t!


LB/tjg
#8231754lvl


cc: Mr. Derrick Braaten (via e-mail)







Fredrikson
D

VIA E-MAIL

Mr. Lynn Helms, Director
Department of Mineral Resources
1016 East Calgary Avenue
Bismarck, ND 58503-5512

Fredrikson & Byron, P.A.
Attorneys and Advisors

304 East Front Avenue, Suite 400
Bismarck, ND 58504-5639
Main: 701.221.8700
fredlaw.com

April 26, 2024

RE: Case Nos. 30869, 30870, 30871,
30872,30873,30874,30875,30876,
30877,30878,30879,30880

Dear Mr. Helms:

Please be advised that the applicants in the above-referenced cases will provide a response
to the request to intervene and the request for a continuance filed by Mr. Derrick Braaten on behalf
of his client, Kurt Swenson, not later than 5:00 p.m. on Tuesday, May 30, 2024.

I
Should you have any questions, please advise. t!

LB/tjg
#8231754lvl

cc: Mr. Derrick Braaten (via e-mail)



From: Desirae Zaste
To: -Info-Oil & Gas Division; Forsberg, Sara L.; Helms, Lynn D.; jvolk@summitcarbon.com; Bender, Lawrence
Cc: Derrick Braaten
Subject: Summit Carbon Solutions #2 LLC; NDIC Case Nos. 30873-30876
Date: Thursday, April 25, 2024 4:14:15 PM
Attachments: Brief to Continue-30873-30876.pdf

Declaration of DB in support of Mot to Continue-30873-30876.pdf
Motion to Continue-30873-30876.pdf
240425 Declaration of Service-30873-30876.pdf

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Good afternoon,
 
Attached for filing and service is a copy of the following documents:
 

Motion to Continue Hearing and Request for Scheduling Conference;
Brief in Support of Motion to Continue Hearing and Request for Scheduling Conference;
Declaration of Derrick Braaten in Support of Motion to Continue Hearing and Request for
Scheduling Conference; and
Declaration of Service.

 
Thank you.
 
DESIRAE ZASTE │ Certified Paralegal
 

desirae@braatenlawfirm.com
 

 

Braaten Law Firm
109 N. 4th Street, Suite 100

Bismarck, ND  58501
Phone:  701-221-2911

Fax:  701-221-5842
www.braatenlawfirm.com

 

 
 
PRIVILEGED COMMUNICATION
This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic
Communications Privacy Act, 18 U.S.C. Sections 2510-2521.  This e-mail is confidential and may contain information
that is privileged, attorney work product or exempt from disclosure under applicable law.  Recipients should not file
copies of this e-mail with publicly accessible records.  If you have received this message in error, please immediately
notify the sender by return e-mail and delete this e-mail message from your computer. Thank you for your
cooperation.
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NORTH DAKOTA 
 


OIL AND GAS DIVISION 
 


In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 


Case No(s). 30873 
30874 
30875 
30876 
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amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 


 
BRIEF IN SUPPORT OF MOTION TO CONTINUE HEARING AND  


REQUEST FOR SCHEDULING CONFERENCE 
 
 


Intervenor The Swenson Living Trust (“Swenson Trust”), by and through its undersigned 


counsel, submits the following Brief in Support of its Motion to Continue Hearing and Request 


for Scheduling Conference.  
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Swenson Trust is requesting this matter be rescheduled from June 11-12, 2024 to a date on 


or after September 12, 2024 to allow time to conduct discovery, depositions, and to allow time for 


experts to review materials and analyze the evidence presented in this matter. Swenson Trust will 


need time to properly conduct discovery and obtain documents, electronic shapefiles, and other 


data from the applicant. Swenson Trust also requests that a scheduling conference be scheduled in 


this matter within the next fourteen days to discuss an appropriate schedule. 


Swenson Trust received notice on April 16, 2024 with the hearing scheduled for June 11-


12, 2024. This is less than 60 days from the date of the hearing. This does not allow adequate time 


to conduct discovery or resolve discovery disputes in the event it is necessary to resolve the 


disputes. 


Under North Dakota law, Swenson Trust must be afforded a fair hearing. See N.D.C.C. § 


28-32-46(4). To deny Swenson Trust a continuance based upon the rules and procedure of the 


administrative agency and require a hearing in less than 60 days will deny Swenson Trust its right 


to a fair hearing and to procedural and substantive due process. Applicants in these types of 


adjudicative proceedings have as much time as necessary to prepare applications and witnesses 


prior to hearings, and indeed this applicant has had the benefit of months of pre-review from the 


Commission staff. While Swenson Trust has responded quickly and has attempted to serve 


discovery and hire consultants to review, analyze, and assess the impacts it would have on 


Swenson Trust’s property, it is not possible to have time to adequately conduct discovery and 


allow experts time to analyze the data and develop their opinions and assessments. 


Swenson Trust requests a scheduling conference be scheduled within the next fourteen 


days to discuss an appropriate schedule and that a continuance be granted and the hearing be 


rescheduled for a time after September 12, 2024. 
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DATED this 25th day of April, 2024. 


BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
 
derrick@braatenlawfirm.com  
 
Attorneys for Intervenor The 
Swenson Living Trust 
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NORTH DAKOTA 
 


OIL AND GAS DIVISION 
 


In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
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30874 
30875 
30876 
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amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 


 
DECLARATION OF DERRICK BRAATEN IN SUPPORT OF MOTION TO 


CONTINUE HEARING AND REQUEST FOR SCHEDULING CONFERENCE 
 
 
 


1. I am an attorney for The Swenson Living Trust (“Swenson Trust”), in the above-


captioned matter. 
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2. I represent the Swenson Trust in matters involving the application submitted by 


Summit Carbon Solutions #2, LLC (“SCS”). 


3. This matter involves a decision of granting SCS’ applications regarding carbon dioxide.  


4. The hearing on SCS’ applications has been scheduled for June 11-12, 2024. Swenson 


Trust received notice on April 16, 2024. 


5. With the hearing less than 60 days away, this does not allow adequate time to conduct 


discovery, depositions, or to allow time for expert reports or resolve any discovery 


disputes in this matter. 


6. Swenson Trust requests that a scheduling conference be scheduled within the next 


fourteen days to discuss an appropriate schedule and that a continuance of the June 11-


12, 2024 hearing be granted. 


 


I declare under penalty of perjury under the law of North Dakota, that the foregoing is 


true and correct. 


Executed this 25th day of April, 2024 in Bismarck, North Dakota. 


 


 


Derrick Braaten 
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NORTH DAKOTA 
 


OIL AND GAS DIVISION 
 


In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
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amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 
MOTION TO CONTINUE HEARING AND  


REQUEST FOR SCHEDULING CONFERENCE 
 


 
 


Intervenor The Swenson Living Trust, by and through its undersigned counsel, hereby 


moves to continue the hearing in the above-captioned matter, currently scheduled for June 11-12, 


2024.  The Swenson Living Trust requests this matter be rescheduled for a time on or after 


September 12, 2024.  The Swenson Living Trust also requests that a Scheduling Conference be 
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scheduled in this matter. This Motion is supported by the Brief in Support and the Declaration of 


Derrick Braaten. 


DATED this 25th day of April, 2024. 


BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Intervenor The 
Swenson Living Trust 
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NORTH DAKOTA 


 
OIL AND GAS DIVISION 


 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
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order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 
DECLARATION OF SERVICE 


 


 
[¶1] I hereby certify that true and correct copies of the following documents: 


• Motion to Continue Hearing and Request for Scheduling Conference;  


• Brief in Support of Motion to Continue Hearing and Request for Scheduling 


Conference; 
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• Declaration of Derrick Braaten in Support of Motion to Continue Hearing and 


Request for Scheduling Conference; and 


• Declaration of Service. 


were, on the 25th day of April, 2024 sent via electronic mail to the following: 


 
North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Jay Volk 
jvolk@summitcarbon.com 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 
and by mailing it, enclosed in an envelope, by First-Class mail, postage prepaid, and by depositing 


it in the United States Mail at Bismarck, North Dakota to: 


Summit Carbon Storage #2, LLC 
2321 North Loop Drive, Suite #221 
Ames, IA 50010 


I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 


and correct. 


Signed on this 25th day of April, 2024 at Bismarck, North Dakota. 


       __________________________________ 
       Desirae Zaste 
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NORTH DAKOTA 
 

OIL AND GAS DIVISION 
 

In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
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amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 
MOTION TO CONTINUE HEARING AND  

REQUEST FOR SCHEDULING CONFERENCE 
 

 
 

Intervenor The Swenson Living Trust, by and through its undersigned counsel, hereby 

moves to continue the hearing in the above-captioned matter, currently scheduled for June 11-12, 

2024.  The Swenson Living Trust requests this matter be rescheduled for a time on or after 

September 12, 2024.  The Swenson Living Trust also requests that a Scheduling Conference be 
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scheduled in this matter. This Motion is supported by the Brief in Support and the Declaration of 

Derrick Braaten. 

DATED this 25th day of April, 2024. 

BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for Intervenor The 
Swenson Living Trust 
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NORTH DAKOTA 
 

OIL AND GAS DIVISION 
 

In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
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amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 

 
BRIEF IN SUPPORT OF MOTION TO CONTINUE HEARING AND  

REQUEST FOR SCHEDULING CONFERENCE 
 
 

Intervenor The Swenson Living Trust (“Swenson Trust”), by and through its undersigned 

counsel, submits the following Brief in Support of its Motion to Continue Hearing and Request 

for Scheduling Conference.  
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Swenson Trust is requesting this matter be rescheduled from June 11-12, 2024 to a date on 

or after September 12, 2024 to allow time to conduct discovery, depositions, and to allow time for 

experts to review materials and analyze the evidence presented in this matter. Swenson Trust will 

need time to properly conduct discovery and obtain documents, electronic shapefiles, and other 

data from the applicant. Swenson Trust also requests that a scheduling conference be scheduled in 

this matter within the next fourteen days to discuss an appropriate schedule. 

Swenson Trust received notice on April 16, 2024 with the hearing scheduled for June 11-

12, 2024. This is less than 60 days from the date of the hearing. This does not allow adequate time 

to conduct discovery or resolve discovery disputes in the event it is necessary to resolve the 

disputes. 

Under North Dakota law, Swenson Trust must be afforded a fair hearing. See N.D.C.C. § 

28-32-46(4). To deny Swenson Trust a continuance based upon the rules and procedure of the 

administrative agency and require a hearing in less than 60 days will deny Swenson Trust its right 

to a fair hearing and to procedural and substantive due process. Applicants in these types of 

adjudicative proceedings have as much time as necessary to prepare applications and witnesses 

prior to hearings, and indeed this applicant has had the benefit of months of pre-review from the 

Commission staff. While Swenson Trust has responded quickly and has attempted to serve 

discovery and hire consultants to review, analyze, and assess the impacts it would have on 

Swenson Trust’s property, it is not possible to have time to adequately conduct discovery and 

allow experts time to analyze the data and develop their opinions and assessments. 

Swenson Trust requests a scheduling conference be scheduled within the next fourteen 

days to discuss an appropriate schedule and that a continuance be granted and the hearing be 

rescheduled for a time after September 12, 2024. 
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DATED this 25th day of April, 2024. 

BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone:  701-221-2911 
 
derrick@braatenlawfirm.com  
 
Attorneys for Intervenor The 
Swenson Living Trust 
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NORTH DAKOTA 
 

OIL AND GAS DIVISION 
 

In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 
order of the Commission determining the 
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amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 

 
DECLARATION OF DERRICK BRAATEN IN SUPPORT OF MOTION TO 

CONTINUE HEARING AND REQUEST FOR SCHEDULING CONFERENCE 
 
 
 

1. I am an attorney for The Swenson Living Trust (“Swenson Trust”), in the above-

captioned matter. 
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2. I represent the Swenson Trust in matters involving the application submitted by 

Summit Carbon Solutions #2, LLC (“SCS”). 

3. This matter involves a decision of granting SCS’ applications regarding carbon dioxide.  

4. The hearing on SCS’ applications has been scheduled for June 11-12, 2024. Swenson 

Trust received notice on April 16, 2024. 

5. With the hearing less than 60 days away, this does not allow adequate time to conduct 

discovery, depositions, or to allow time for expert reports or resolve any discovery 

disputes in this matter. 

6. Swenson Trust requests that a scheduling conference be scheduled within the next 

fourteen days to discuss an appropriate schedule and that a continuance of the June 11-

12, 2024 hearing be granted. 

 

I declare under penalty of perjury under the law of North Dakota, that the foregoing is 

true and correct. 

Executed this 25th day of April, 2024 in Bismarck, North Dakota. 

 

 

Derrick Braaten 
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NORTH DAKOTA 

 
OIL AND GAS DIVISION 

 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 

Case No(s). 30873 
30874 
30875 
30876 
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order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 
DECLARATION OF SERVICE 

 

 
[¶1] I hereby certify that true and correct copies of the following documents: 

• Motion to Continue Hearing and Request for Scheduling Conference;  

• Brief in Support of Motion to Continue Hearing and Request for Scheduling 

Conference; 
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• Declaration of Derrick Braaten in Support of Motion to Continue Hearing and 

Request for Scheduling Conference; and 

• Declaration of Service. 

were, on the 25th day of April, 2024 sent via electronic mail to the following: 

 
North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Jay Volk 
jvolk@summitcarbon.com 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 
and by mailing it, enclosed in an envelope, by First-Class mail, postage prepaid, and by depositing 

it in the United States Mail at Bismarck, North Dakota to: 

Summit Carbon Storage #2, LLC 
2321 North Loop Drive, Suite #221 
Ames, IA 50010 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 

and correct. 

Signed on this 25th day of April, 2024 at Bismarck, North Dakota. 

       __________________________________ 
       Desirae Zaste 
        



From: Desirae Zaste
To: -Info-Oil & Gas Division; Forsberg, Sara L.; Helms, Lynn D.; jvolk@summitcarbon.com; Bender, Lawrence
Cc: Derrick Braaten
Subject: Summit Carbon Solutions #2 LLC; NDIC Case Nos. 30873-30876
Date: Thursday, April 18, 2024 11:53:11 AM
Attachments: Petition to Intervene-30873-30876.pdf

240418 Declaration of Service-30873-30876.pdf

***** CAUTION: This email originated from an outside source. Do not click links or open
attachments unless you know they are safe. *****

Good morning,
 
Attached for filing and service is a copy of the following documents:
 
∙ Petition to Intervene; and
 
∙ Declaration of Service.
 
Thank you.
 
DESIRAE ZASTE │ Certified Paralegal
 

desirae@braatenlawfirm.com
 

 

Braaten Law Firm
109 N. 4th Street, Suite 100

Bismarck, ND  58501
Phone:  701-221-2911

Fax:  701-221-5842
www.braatenlawfirm.com

 

 
 
PRIVILEGED COMMUNICATION
This e-mail message is intended only for the named recipient(s) above and is covered by the Electronic
Communications Privacy Act, 18 U.S.C. Sections 2510-2521.  This e-mail is confidential and may contain information
that is privileged, attorney work product or exempt from disclosure under applicable law.  Recipients should not file
copies of this e-mail with publicly accessible records.  If you have received this message in error, please immediately
notify the sender by return e-mail and delete this e-mail message from your computer. Thank you for your
cooperation.
 

mailto:desirae@braatenlawfirm.com
mailto:oilandgasinfo@nd.gov
mailto:slforsberg@nd.gov
mailto:lhelms@nd.gov
mailto:jvolk@summitcarbon.com
mailto:LBender@fredlaw.com
mailto:derrick@braatenlawfirm.com
mailto:desirae@braatenlawfirm.com
https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.braatenlawfirm.com%2F&data=05%7C02%7Cslforsberg%40nd.gov%7C882db6537adf426ae7fd08dc5fc7e783%7C2dea0464da514a88bae2b3db94bc0c54%7C0%7C0%7C638490559911814800%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C0%7C%7C%7C&sdata=cxAp9iwTKkhONghRvCKivDolQFSN6gqCw9Qhq7EQclU%3D&reserved=0
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NORTH DAKOTA 


 
OIL AND GAS DIVISION 


 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 


Case No(s). 30873 
30874 
30875 
30876 
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order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 
PETITION TO INTERVENE 


 
 


 Pursuant to N.D.C.C. § 28-32-28, The Swenson Living Trust (“the Trust”), hereby petitions 


to intervene in the above-captioned proceedings. In support of this petition, the Trust states and 


alleges as follows: 
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[¶1] On February 6, 2024, Summit Carbon Storage #2, LLC (“SCS”) filed an Application for a 


Permit (“Application”) asking the North Dakota Industrial Commission (“NDIC”) to grant 


its application. See Case Nos. 30873, 30874, 30875, and 30876. 


[¶2] The Trust has property located within the area encompassed by SCS’ Applications and it 


owns real property that will be impacted by SCS’s proposed sequestration as referenced in 


Case Nos. 30873, 30874, 30875, and 30876. Specifically, the Trust owns property that is 


within the proposed storage facilities, and also owns property directly between the storage 


facilities where pore space will be impacted and used by the proposed storage facilities 


despite those lands not being listed as part of the storage facilities.  


[¶3] The Trust owns interests in property legally described as follows: 


a. W1/2 NE1/4 of Section 14, Township 142 North, Range 88 West, Mercer 


County, ND; 


b. SE1/4 of Section 27, Township 143 North, Range 88 West, Mercer County, 


ND; 


c. Outlot B, E1/2 of NW ¼ of Section 7, Township 142 North, Range 87 West, 


Oliver County, ND; 


d. NW1/4 of Section 22, Township 142 North, Range 87 West, Oliver County, 


ND; 


e. SE1/4 of Section 15, Township 142 North, Range 87 West, Oliver County, ND; 


f. Section 21, Township 142 North, Range 87 West, Oliver County, ND; 


g. SW1/4 of Section 9, Township 142 North, Range 87 West, Oliver County, ND. 


[¶4] The legal rights, privileges, and other legal interests of the Trust will be substantially 


affected by the NDIC’s findings and conclusions in this proceeding as they relate to the 
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Applications and other findings that will alter and take away property and other legal rights 


of the Trust.  The Trust files this petition for the purpose of responding in opposition to the 


Applications. 


[¶5] For these reasons the Trust petitions for leave to intervene in this proceeding for the 


purpose of responding to SCS’ Applications and participating in any oral argument or 


hearings on the application and the right to be heard before the final determination as it 


relates to the Trust and the legality of the relief requested and which may be provided in 


these proceedings. 


 


Dated this 18th day of April, 2024. 


BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone: 701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for  
The Swenson Living Trust 
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NORTH DAKOTA 


 
OIL AND GAS DIVISION 


 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 


Case No(s). 30873 
30874 
30875 
30876 
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order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 


 
DECLARATION OF SERVICE 


 


 
[¶1] I hereby certify that true and correct copies of the following documents: 


• Petition to Intervene; and 


• Declaration of Service. 


were, on the 18th day of April, 2024 sent via electronic mail to the following: 
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North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Jay Volk 
jvolk@summitcarbon.com 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 
and by mailing it, enclosed in an envelope, by First-Class mail, postage prepaid, and by depositing 


it in the United States Mail at Bismarck, North Dakota to: 


Summit Carbon Storage #2, LLC 
2321 North Loop Drive, Suite #221 
Ames, IA 50010 


 


I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 


and correct. 


Signed on this 18th day of April, 2024 at Bismarck, North Dakota. 


 


       __________________________________ 
       Desirae Zaste 
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NORTH DAKOTA 

 
OIL AND GAS DIVISION 

 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 

Case No(s). 30873 
30874 
30875 
30876 
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order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 
PETITION TO INTERVENE 

 
 

 Pursuant to N.D.C.C. § 28-32-28, The Swenson Living Trust (“the Trust”), hereby petitions 

to intervene in the above-captioned proceedings. In support of this petition, the Trust states and 

alleges as follows: 
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[¶1] On February 6, 2024, Summit Carbon Storage #2, LLC (“SCS”) filed an Application for a 

Permit (“Application”) asking the North Dakota Industrial Commission (“NDIC”) to grant 

its application. See Case Nos. 30873, 30874, 30875, and 30876. 

[¶2] The Trust has property located within the area encompassed by SCS’ Applications and it 

owns real property that will be impacted by SCS’s proposed sequestration as referenced in 

Case Nos. 30873, 30874, 30875, and 30876. Specifically, the Trust owns property that is 

within the proposed storage facilities, and also owns property directly between the storage 

facilities where pore space will be impacted and used by the proposed storage facilities 

despite those lands not being listed as part of the storage facilities.  

[¶3] The Trust owns interests in property legally described as follows: 

a. W1/2 NE1/4 of Section 14, Township 142 North, Range 88 West, Mercer 

County, ND; 

b. SE1/4 of Section 27, Township 143 North, Range 88 West, Mercer County, 

ND; 

c. Outlot B, E1/2 of NW ¼ of Section 7, Township 142 North, Range 87 West, 

Oliver County, ND; 

d. NW1/4 of Section 22, Township 142 North, Range 87 West, Oliver County, 

ND; 

e. SE1/4 of Section 15, Township 142 North, Range 87 West, Oliver County, ND; 

f. Section 21, Township 142 North, Range 87 West, Oliver County, ND; 

g. SW1/4 of Section 9, Township 142 North, Range 87 West, Oliver County, ND. 

[¶4] The legal rights, privileges, and other legal interests of the Trust will be substantially 

affected by the NDIC’s findings and conclusions in this proceeding as they relate to the 
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Applications and other findings that will alter and take away property and other legal rights 

of the Trust.  The Trust files this petition for the purpose of responding in opposition to the 

Applications. 

[¶5] For these reasons the Trust petitions for leave to intervene in this proceeding for the 

purpose of responding to SCS’ Applications and participating in any oral argument or 

hearings on the application and the right to be heard before the final determination as it 

relates to the Trust and the legality of the relief requested and which may be provided in 

these proceedings. 

 

Dated this 18th day of April, 2024. 

BRAATEN LAW FIRM 
 
/s/ Derrick Braaten 
Derrick Braaten (ND #06394) 
109 North 4th Street, Suite 100 
Bismarck, ND 58501 
Phone: 701-221-2911 
derrick@braatenlawfirm.com  
 
Attorneys for  
The Swenson Living Trust 
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NORTH DAKOTA 

 
OIL AND GAS DIVISION 

 
In re application of Summit Carbon Storage 
#2, LLC requesting consideration for the 
geologic storage of carbon dioxide in the 
Broom Creek Formation from the Midwest 
Carbon Express Pipeline in the storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the amalgamation of the 
storage reservoir pore space, in which the 
Commission may require that the pore space 
owned by nonconsenting owners be included 
in the geologic storage, as required to operate 
the Summit Carbon Storage #2, LLC storage 
facility located in Sections 27, 28, 29, 32, 33, 
34, and 35, Township 143 North, Range 88 
West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, 31, 
Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND in the Broom Creek Formation. 
 
In re application of Summit Carbon Storage 
# 2, LLC to consider the application of 
Summit Carbon Storage #2, LLC for an 

Case No(s). 30873 
30874 
30875 
30876 
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order of the Commission determining the 
amount of financial responsibility for the 
geologic storage of carbon dioxide from the 
Midwest Carbon Express Pipeline in the 
storage facility located in Sections 27, 28, 29, 
32, 33, 34, and 35, Township 143 North, 
Range 88 West, Sections 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 
22, 23, 24, 25, 26, 27, 28, 29, 30, 32, 33, 34, 35, 
and 36, Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, in the Broom Creek Formation. 
 
In re motion of the Commission to consider 
establishing the field and pool limits for 
lands located in Sections 27, 28, 29, 32, 33, 34, 
and 35, Township 143 North, Range 88 West, 
Sections 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 32, 33, 34, 35, and 36, 
Township 142 North, Range 88 West, 
Sections 5, 6, 7, 8, 17, 18, 19, 20, 29, 30, and 
31, Township 142 North, Range 87 West, and 
Sections 1, 2, and 3, Township 141 North, 
Range 88 West, Mercer and Oliver Counties, 
ND, subject to the application of Summit 
Carbon Storage #2, LLC for the geologic 
storage of carbon dioxide in the Broom 
Creek Formation, and enact such special 
field rules as may be necessary. 

 
DECLARATION OF SERVICE 

 

 
[¶1] I hereby certify that true and correct copies of the following documents: 

• Petition to Intervene; and 

• Declaration of Service. 

were, on the 18th day of April, 2024 sent via electronic mail to the following: 
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North Dakota Industrial Commission 
oilandgasinfo@nd.gov 
slforsberg@nd.gov 
 
Lynn Helms 
lhelms@nd.gov 
 
Jay Volk 
jvolk@summitcarbon.com 
 
Lawrence Bender 
Attorney at Law 
lbender@fredlaw.com 
 
and by mailing it, enclosed in an envelope, by First-Class mail, postage prepaid, and by depositing 

it in the United States Mail at Bismarck, North Dakota to: 

Summit Carbon Storage #2, LLC 
2321 North Loop Drive, Suite #221 
Ames, IA 50010 

 

I declare, under penalty of perjury under the law of North Dakota, that the foregoing is true 

and correct. 

Signed on this 18th day of April, 2024 at Bismarck, North Dakota. 

 

       __________________________________ 
       Desirae Zaste 
        



 

 

 
 
 
 

 Case No.: 30873 
 Date Established:   April 15, 2024 
 

 DRAFT STORAGE FACILITY PERMIT 
 
 
 
 STORAGE FACILITY FOR CARBON SEQUESTRATION UNDER THE 
 NORTH DAKOTA UNDERGROUND INJECTION CONTROL PROGRAM 
 
 
 
In compliance with North Dakota Century Code (NDCC) Chapter 38-22 (Carbon Dioxide 
Underground Storage) and North Dakota Administrative Code (NDAC) Chapter 43-05-01 (Geologic 
Storage of Carbon Dioxide), Summit Carbon Storage #2, LLC has applied for a carbon dioxide 
storage facility permit.  A draft permit does not grant the authorization to inject.  This is a document 
prepared under NDAC Section 43-05-01-07.2 indicating the Commission’s tentative decision to issue 
a storage facility permit.   Before preparing the draft permit, the Commission through the Department 
of Mineral Resources Oil and Gas Division, consulted with the Department of Environmental Quality, 
and has determined the storage facility permit application to be complete.  The draft permit contains 
permit conditions required under NDAC Sections 43-05-01-07.3 and 43-05-01-07.4.  A fact sheet is 
included and contains the following information: 
 

1. A brief description of the type of facility or activity which is the subject of the draft permit. 
2. The quantity and quality of the carbon dioxide which is proposed to be injected and stored. 
3. A brief summary of the basis for the draft permit conditions, including references to applicable 

statutory or regulatory provisions. 
4. The reasons why any requested variances or alternatives to required standards do or do not 

appear justified. 
5. A description of the procedures for reaching a final decision of the draft permit, including: 

a. The beginning and ending dates of the comment period. 
b. The address where comments will be received. 
c. The date, time, and location of the storage facility permit hearing. 
d. Any other procedures by which the public may participate in the final decision. 

6. The name and telephone number of a person to contact for additional information. 
 
This draft permit has been established on April 15, 2024, and shall remain in effect until a storage 
facility permit is granted under NDAC Section 43-05-01-05, unless amended or terminated by the 
Department of Mineral Resources Oil and Gas Division (Commission). 
 

                                            
Tamara Madche, Geologist 
Department of Mineral Resources  
Oil and Gas Division 

       Date: April 15, 2024                       
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I. APPLICANT 
 

Summit Carbon Storage #2, LLC 
2321 North Loop Drive, Suite #221 
Ames, IA 50010 
 
 

II. PERMIT CONDITIONS (NDAC Section 43-05-01-07.3) 
 

1. The storage operator shall comply with all conditions of the permit.  Any 
noncompliance with the permit constitutes a violation and is grounds for 
enforcement action, including permit termination, revocation, or modification 
pursuant to section 43-05-01-12. 
 

2. In an administrative action, it shall not be a defense that it would have been 
necessary for the storage operator to halt or reduce the permitted activity in order 
to maintain compliance with the conditions of the permit. 
 

3. The storage operator shall take all reasonable steps to minimize or correct any 
adverse impact on the environment resulting from noncompliance with the storage 
facility permit. 
 

4. The storage operator shall develop and implement an emergency and remedial 
response plan pursuant to section 43-05-01-13. 
 

5. The storage operator shall at all times properly operate and maintain all storage 
facilities which are installed or used by the storage operator to achieve compliance 
with the conditions of the storage facility permit.  Proper operation and 
maintenance includes effective performance, adequate funding, adequate 
operator staffing and training, and adequate laboratory and process controls, 
including appropriate quality assurance procedures.  This provision requires the 
operation of backup or auxiliary facilities or similar systems only when necessary 
to achieve compliance with the conditions of the storage facility permit. 
 

6. The permit may be modified, revoked and reissued, or terminated pursuant to 
section 43-05-01-12.  The filing of a request by the storage operator for a permit 
modification, revocation and reissuance, or termination, or a notification of planned 
changes or anticipated noncompliance, does not stay any permit condition. 
 

7. The injection well permit or the permit to operate an injection well does not convey 
any property rights of any sort or any exclusive privilege. 
 

8. The storage operator shall furnish to the Commission, within a time specified by 
the Commission, any information which the Commission may request to determine 
whether cause exists for modifying, revoking and reissuing, or terminating the 
permit, or to determine compliance with the permit. The storage operator shall also 
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furnish to the Commission, upon request, copies of records required to be kept by 
the storage facility permit. 
 

9. The storage operator shall allow the Commission, or an authorized representative, 
upon the presentation of credentials and other documents as may be required by 
law, to: 
 

a. Enter upon the storage facility premises where records must be kept under 
the conditions of the permit; 

b. At reasonable times, have access to and copy any records that must be 
kept under the conditions of the permit; 

c. At reasonable times, inspect any facilities, equipment, including monitoring 
and control equipment, practices, or operations regulated or required under 
the permit; and 

d. At reasonable times, sample or monitor for the purposes of assuring permit 
compliance, any substances, or parameters at any location. 

 
10. The storage operator shall prepare, maintain, and comply with a testing and       

monitoring plan pursuant to section 43-05-01-11.4. 
 

11. The storage operator shall comply with the reporting requirements provided in 
section 43-05-01-18. 
 

12. The storage operator must obtain an injection well permit under section 
43-05-01-10 and injection wells must meet the construction and completion 
requirements in section 43-05-01-11. 
 

13. The storage operator shall prepare, maintain, and comply with a plugging plan 
pursuant to section 43-05-01-11.5. 
 

14. The storage operator shall establish mechanical integrity prior to commencing 
injection and maintain mechanical integrity pursuant to section 43-05-01-11.1. 
 

15. The storage operator shall implement the worker safety plan pursuant to section 
43-05-01-13. 
 

16. The storage operator shall comply with leak detection and reporting requirements 
pursuant to section 43-05-01-14. 
 

17. The storage operator shall conduct a corrosion monitoring and prevention program 
pursuant to section 43-05-01-15. 
 

18. The storage operator shall prepare, maintain, and comply with the area of review 
and corrective action plan pursuant to section 43-05-01-05.1. 
 

19. The storage operator shall maintain financial responsibility pursuant to section 43-
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05-01-09.1. 
 

20. The storage operator shall maintain and comply with post-injection site care and 
facility closure plan pursuant to section 43-05-01-19. 
 

 
III. CASE SPECIFIC PERMIT CONDITIONS 
 

1. NDAC Section 43-05-01-11.4, subsection 1, subdivision b; The operator shall 
notify the Commission within 24 hours of failure or malfunction of any surface or 
bottom hole gauges in the BK Fischer 1 (File No. 40124 – NENE 22-142N-88W) 
and BK Fischer 2 (File No. 40125 – NENE 22-142N-88W) injectors and the Archie 
Erickson 2 (File No. 38622 – SWSW 12-142N-88W) monitor well.  

 
2. NDAC Section 43-05-01-11, subsection 14 and NDAC Section 43-05-01-11.4, 

subsection 1, subdivision c; The operator shall run an ultrasonic or other log 
capable of evaluating internal and external pipe condition to establish a baseline 
for corrosion monitoring for the BK Fischer 1, BK Fischer 2 and Archie Erickson 2 
wells. The operator shall run logs with the same capabilities for the BK Fischer 1 
and BK Fischer 2 wells on a 5 year schedule, unless analysis of corrosion coupons 
or subsequent logging necessitates a more frequent schedule. 
 

3. NDAC Section 43-05-01-11.4, subsection 1, subdivision d and NDAC Section 43-
05-01-13, subsection 2; The storage operator shall notify the Commission within 
24 hours of any release of carbon dioxide from the storage facility, flow lines, or of 
carbon dioxide detected above the upper confining zone. Where the Commission 
or the storage operator obtains evidence that the injected carbon dioxide stream 
and associated pressure front may endanger an underground source of drinking 
water, the storage operator shall cease injection immediately, implement the 
emergency and remedial plan approved by the Commission, and take all steps 
reasonably necessary to identify and characterize any release. 

 
4. NDAC 43-05-01-11.1 subsections 3 and 5 and NDAC 43-05-01-11.4, subsection 

1, subdivision e; External mechanical integrity shall be continuously monitored with 
the proposed fiber optic lines for the BK Fischer 1, BK Fischer 2 and Archie 
Erickson 2 wells. The Commission must be notified within 24 hours should a fiber 
optic line fail.  The Commission must be notified prior to severing the line above 
the confining zone if such an action becomes necessary for remedial work or 
monitoring activities. 
 

5. NDAC 43-05-01-11.4, subsection 1, subdivision h, paragraph 1; Surface air and 
soil gas monitoring is required to be implemented as planned by the operator in 
Section 5.2 (Surface Facilities Leak Detection Plan) and Section 5.7.1 (Soil Gas 
Monitoring) of its permit. 

 
6. NDAC 43-05-01-10, subsection 9, subdivision c, NDAC 43-05-01-11, subsection 
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15, and NDAC 43-05-01-11.1, subsection 2; The operator shall notify the 
Commission at least 48 hours in advance to witness a mechanical integrity test of 
the tubing-casing annulus for the injection wells and casing annulus for the monitor 
well.  The packer must be set within 100’ of the upper most perforation and in the 
25CR-80 casing for the BK Fischer 1 and BK Fischer 2 injectors and 13CR-80 
casing for the Archie Erickson 2 monitor should tubing and packer be installed. 
Dependent on evaluation, the operator shall run the same test on a 5 year schedule 
for the BK Fischer 1, BK Fischer 2 and Archie Erickson 2 wells. 

 
7. NDAC 43-05-01-11, subsections 3 and 5; The operator shall continuously monitor 

the surface casing-long string casing annulus with proposed fiber optic lines, and 
a gauge not to exceed 300 psi.  The Commission must be notified of any pressure 
that needs to be bled off.  

 
8. NDAC 43-05-01-05, subsection 1; Any other information that the Commission 

requires the storage facility permit to include. The operator shall implement a data 
sharing plan that provides for real-time sharing of data between Summit Carbon 
Storage #2, LLC, Summit Carbon Storage #1, LLC, Summit Carbon Storage #3, 
LLC and SCS Carbon Transport LLC operations. If a discrepancy in the shared 
data is observed, the party observing the data discrepancy shall notify all other 
parties, take action to determine the cause, and record the instance.  Copies of 
such records must be filed with the Commission upon request.  
 

9. NDAC 43-05-01-17, subsection 1; The storage operator must pay fees based upon 
the carbon dioxide source and the amount of carbon dioxide injected for storage. 
The Commission must make a determination on the contribution to the energy and 
agriculture production economy of North Dakota of each additional carbon dioxide 
source, before it is approved to be stored. If the Commission deems a carbon 
dioxide source does not contribute to the energy and agricultural production 
economy of North Dakota, the fees will be determined by hearing.  

 
10.  NDAC 43-05-01-11.3, subsection 3; The operator shall fill the annulus between 

the tubing and the long string casing with a noncorrosive fluid approved by the 
Commission. The storage operator shall maintain on the annulus a pressure that 
exceeds the operating injection pressure, unless the Commission determines that 
such a requirement might harm the integrity of the well or endanger the 
underground sources of drinking water. Section 5.4 (Wellbore Mechanical Integrity 
Testing) proposes a nitrogen cushion of 300 psi minimum to maintain constant 
positive pressure on the well annulus in each injector. Section 11.0 (Injection Well 
and Storage Operations) proposes a maximum operating injection pressure of 
2100 psi.  
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Fact Sheet 
 
1. Description of Facility  
 

Summit Carbon Storage #2, LLC (SCS #2) is a wholly owned subsidiary of SCS 
Permanent Carbon Storage LLC (SCS PCS) which is a wholly owned subsidiary 
of Summit Carbon Solutions, LLC (SCS). SCS, under the wholly owned subsidiary 
SCS Carbon Transport LLC, intends to construct, own, and operate a carbon 
dioxide transmission pipeline, the Midwest Carbon Express (MCE) pipeline. The 
MCE pipeline will receive carbon dioxide from over 30 anthropogenic sources, 
including biofuels from ethanol facilities and other industries across the Midwest, 
including Iowa, Minnesota, Nebraska, South Dakota, and North Dakota. The MCE 
pipeline will be capable of transporting up to 18 million metric tons per year, to 
North Dakota to be stored in three storage facilities located in Mercer, Morton, and 
Oliver Counties, near the city of Beulah, North Dakota, owned by SCS #2, Summit 
Carbon Storage #1, LLC (SCS #1) and Summit Carbon Storage #3, LLC (SCS #3). 
SCS #1 and SCS #3 are wholly owned subsidiaries of SCS PCS. All three storage 
facilities are intended to operate in tandem with each other.  

 
2. Quantity and Quality of Carbon Dioxide Stream 
 
 The storage facility was modeled to receive a maximum of 98.3 million metric tons 

over a 20-year injection period, equating to approximately 4.92 million metric tons 
annually. The combined maximum modeled storage volume across all three 
storage facilities is 352 million metric tons over 20 years. 

 
 The commingled carbon dioxide stream being transported by the MCE pipeline at 

the time of this application is anticipated to average at least 98.25% carbon 
dioxide, <1.44% nitrogen, with trace quantities of oxygen, water, hydrocarbons, 
hydrogen sulfide, sulfur, and glycol, equaling less than 0.31% combined.  

 
The MCE pipeline and storage facility have been conservatively designed to 
accommodate a carbon dioxide stream that is 95% carbon dioxide, 2% oxygen, 
and 3% nitrogen. SCS #2 is proposing that the carbon dioxide stream must be 
between 95% and 99.9% carbon dioxide to be accepted into the MCE pipeline to 
allow flexibility to receive carbon dioxide from a variety of industrial sources.  

 
 
3. Summary of Basis of Draft Permit Conditions 
  

The case specific permit conditions are unique to this storage facility, and not 
indicative of conditions for other storage facility permits.  The conditions take into 
consideration the equipment proposed for this storage facility.  Regulatory 
provisions for these conditions are all cited from NDAC Chapter 43-05-01 
(Geologic Storage of Carbon Dioxide). 
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4. Reasons for Variances or Alternatives 
  

Draft Permit Section III. Case Specific Conditions are referenced below by number 
from aforementioned section. 

 
4. NDAC 43-05-01-11.4, subsection 1, subdivision e, requires a demonstration of 
external mechanical integrity at least once per year until the injection well is 
plugged.  NDAC 43-05-01-11.1, subsection 3 requires the storage operator to, at 
least annually, determine the absence of significant fluid movement outside the 
casing by running an approved tracer survey or temperature log or noise log.  The 
proposed fiber optic lines shall provide continuous temperature logs for the length 
of the injection wellbores.  
 
10. NDAC 43-05-01-11.3, subsection 3; The operator shall fill the annulus between 
the tubing and the long string casing with a noncorrosive fluid approved by the 
Commission. The storage operator shall maintain on the annulus a pressure that 
exceeds the operating injection pressure, unless the Commission determines that 
such a requirement might harm the integrity of the well or endanger the 
underground sources of drinking water. The proposed nitrogen cushion of 300 psi 
minimum to maintain constant positive pressure on the well annulus in each 
injector will provide corrosion protection without risking the creation of a micro 
annulus by debonding of the long string casing-cement sheath during the 
operational life of the well. The Commission finds a micro annulus would harm 
external mechanical integrity and provide a potential pathway for endangerment of 
USDWs.  

 
5. Procedures Required for Final Decision 
 
The beginning and ending dates of the comment period: 
April 15, 2024 to 5:00 P.M. CDT June 10, 2024  
 
The address where comments will be received: 
Oil and Gas Division, 1016 East Calgary Avenue, Bismarck, North Dakota 58503-5512 
or slforsberg@nd.gov 
 
Date, time, and location of the storage facility permit hearing: 
June 11-12, 2024 9:00 A.M. CDT at 1000 East Calgary Avenue, Bismarck, North 
Dakota 58503   
 
Any other procedures by which the public may participate in the final decision: 
At the hearing, the Commission will receive testimony and exhibits of interested parties. 
 
6. Contact for Additional Information 
  
 Draft Permit Information: Tamara Madche – tjmadche@nd.gov – 701-328-8020 
 Hearing Information: Sara Forsberg – slforsberg@nd.gov – 701-328-8020 

mailto:tjmadche@nd.gov
mailto:slforsberg@nd.gov
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SUMMIT CARBON STORAGE #2, LLC 
CARBON DIOXIDE GEOLOGIC STORAGE FACILITY PERMIT APPLICATION 

 
 
PROJECT SUMMARY 
 
General Applicant and Project Information. Summit Carbon Storage #2, LLC (SCS2) is a 
wholly owned subsidiary of SCS Permanent Carbon Storage LLC (SCS PCS), which is a wholly 
owned subsidiary of Summit Carbon Solutions, LLC (SCS), as shown in Figure PS-1. SCS2 is 
requesting consideration of this storage facility permit (SFP) application for the geologic storage 
of anthropogenic carbon dioxide (CO2) within Mercer and Oliver counties, North Dakota.  
 
 The current mailing address for SCS2, as the storage facility operator of BK Fischer, is as 
follows:  
 

Summit Carbon Storage #2, LLC 
c/o Summit Carbon Solutions, LLC 
Attn: Wade Boeshans 
2321 North Loop Drive, Suite 221 
Ames, IA 50010-8218 

 
 

 
 

Figure PS-1. SCS2 business structure. 
 
 
 SCS proposes to construct, own, and operate the Midwest Carbon Express (MCE) Project 
(Figure PS-2), which will capture or receive CO2 from over 30 anthropogenic sources (biofuel and 
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Figure PS-2. MCE Project overview map. 
 
 
other industrial facilities) across the Midwest and transport the CO2 via pipeline to North Dakota 
to be permanently stored within deep underground formations. The commingled stream 
composition in the MCE pipeline from all sources is anticipated to average ≥98.25% CO2, with 
less than 1.75% trace quantities of other constituents (Table PS-1). The MCE Project is 
conservatively designed with a 95% CO2, 2% O2, and 3% N2 specification; therefore, SCS2 is 
requesting a commercial permit for the operation of the storage facility for injection of a CO2 
stream that will range from 95% CO2 to ≤ 99.9% CO2. This commercial permit will provide 
flexibility to receive CO2 from a variety of industrial sources.   
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Table PS-1. Anticipated Average CO2 Stream Composition 
Chemical Content System Specification 
Carbon Dioxide, CO2 ≥98.25% 
Inert, N2 ≤1.44% 
Oxygen, O2 ≤0.31% 
Water, H2O* ≤20 lb/MMscf 

Total Hydrocarbons* ≤1800 ppm by volume 
Hydrogen Sulfide, H2S* ≤10 ppm by volume 

Total Sulfur, S* ≤10 ppm by volume 
Glycol ≤0.3 gallons/MMscf 

* Denotes trace constituents that do not make up notable percentages of stream 
composition. 

 
 
 The MCE Project will generate approximately 11,400 construction and 1100 operational 
jobs across the project. The MCE Project contributes to the North Dakota economy by employing 
workers, paying salaries and benefits, purchasing goods and services from local businesses, 
contributing to other household consumption, and paying taxes. Capital expenditures in North 
Dakota from SCS and its contractors during the construction phase will support 1934 annual jobs 
on average consisting of direct, indirect, and through induced contributions. Likewise, during 
operations, SCS will support 150 jobs in North Dakota through direct, indirect, and induced 
contributions. (Ernst and Young, LLP, 2022) 
 
 The MCE Project aims to reduce the carbon intensity (CI) of biofuels produced from ethanol 
facilities and work toward achieving climate goals while creating jobs and other economic benefits 
across the project. The MCE Project is being designed to transport up to 18 million metric tonnes 
per annum (MMtpa) of CO2 via a 2000-mile greenfield pipeline system (permitted through relevant 
state regulatory agencies and associated processes) to North Dakota for permanent storage 
approximately 1 mile underground in secure geologic formations across three CO2 storage 
facilities owned and operated by Summit Carbon Storage #1, LLC (SCS1); SCS2; and Summit 
Carbon Storage #3, LLC (SCS3). Within this application, SCS2 was modeled at 98.3 million 
metric tonnes (MMt) over 20 years while all three storage facilities were modeled over 352 MMt 
(124.4 TB Leingang + 98.3 BK Fischer + 129.7 KJ Hintz). The BK Fischer 1 and BK Fischer 2 
were modeled at 3.07 and 1.85 MMtpa, respectfully. The captured CO2 will be injected into the 
Broom Creek Formation, a sandstone reservoir and saline aquifer underlying the project area 
(Figure PS-3) and surrounding region. SCS2’s proposed CO2 storage facility location in North 
Dakota provides not only favorable and plentiful geologic storage capacity supportive of the MCE 
Project but also CO2 storage critical to both the agriculture and energy industries in North Dakota 
and surrounding regions. 
 
 By efficiently utilizing North Dakota’s vast pore-space resource, estimated at approximately 
250 billion metric tons of potential (U.S. Department of Energy, 2015), SCS seeks to lower 
greenhouse gas (GHG) emissions by storing up to 18 MMtpa of CO2 through the MCE Project 
across three CO2 storage facilities owned and operated by SCS1, SCS2, and SCS3, equivalent to 
removing the annual CO2 emissions from approximately 3.9 million vehicles. This initiative 
directly supports U.S. and international climate change policies, goals, and efforts. When placed 
into service, the MCE Project will provide the largest and single most meaningful technology-
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based reduction of carbon emissions in the world. To date, more than 30 ethanol plants across the 
MCE Project’s footprint have entered long-term CO2 offtake agreements with SCS, opening new 
economic opportunities to sell their products in markets that pay more for lower-carbon fuels. This 
improved market accessibility ensures Midwestern ethanol plants’ environmental and economic 
sustainability by significantly reducing their CO2 emissions footprint and lowering the CI of 
ethanol-based fuels. Specifically, by participating in the MCE Project and reducing the CI of their 
product, ethanol producers can compete in low-carbon fuel standard (LCFS) markets for an 
increased margin. If ethanol facilities are unable to reduce their CI, their access to the LCFS 
markets will decline, thus limiting their ability to compete in these markets and risking the jobs 
and communities they help sustain. 
 
 The importance of CO2 pipelines for the ethanol industry and the agriculture industry that 
relies on them, as well as other anthropogenic industrial CO2 sources, is further supported by the 
fact that other proposed carbon capture, pipeline transportation, and geologic storage projects in 
the Midwest have entered similar agreements with other ethanol plants. The primary challenge for 
Midwestern ethanol plants and other industrial sources of CO2 is the lack of suitable and economic 
geologic formations for storage in proximity to their sites, as well as other economic and 
practicable solutions for use of the CO2. The MCE Project offers a solution for this proximity 
challenge and a service for biofuel and industrial facilities across the Midwest by connecting these 
facilities via a greenfield pipeline system directly to the project area (Figure PS-2) located within 
North Dakota.  
 
 The project area (Figure PS-3) will consist of three separate CO2 SFP locations:  
TB Leingang, BK Fischer, and KJ Hintz (Figure PS-3). Each SFP location will be owned and 
operated by individual operators: SCS1, SCS2, and SCS3. Each proposed SFP’s surface use area 
covers approximately 30,000 acres and will include up to two Broom Creek Formation injection 
wells, a dedicated Broom Creek Formation stratigraphic and reservoir-monitoring well, and a 
dedicated monitoring well(s) for the lowest underground source of drinking water (USDW). Each 
site will also have associated surface facility infrastructure that will accept CO2 transported via a 
CO2 flowline. SCS2 will own and operate the CO2 flowline (NDL-325) beginning at PLR-26 
(Figure PS-3), located in Oliver County, and consists of approximately 5.4 miles of 24/16-inch 
flowline between Oliver and Mercer Counties delivering CO2 downstream to the BK Fischer 1 and 
2 injection wells, located in Mercer County. Operating agreements between SCS1, SCS2, SCS3, 
SCS PCS, and Summit Carbon Transport LLC will include, but are not limited to, defining 
financial responsibilities, measurement and custody transfers, data access and data sharing, and 
general operations including leak detection and reporting, emergency response, monitoring, and 
maintenance of the NDL-325 as Summit Carbon Transport LLC will be operating the MCE line 
and respective SCS1, SCS2, and SCS3 flowlines as one system. Likewise, operating agreements 
will include, but are not limited to, allowing the sharing of geologic models, monitoring equipment 
and associated data, as well as operational data, leak detection and monitoring, and emergency 
response actions.  
 
 The underlying target storage reservoir for this application, the Broom Creek Formation, and 
more specifically, its CO2 storage potential, has been the subject of numerous studies conducted 
by the North Dakota Geologic Survey, the U.S. Geological Survey (USGS), and the Energy & 



  BK FISCHER/ARCHIE ERICKSON 2  

PS-5 

 
 

Figure PS-3. Project summary map. 
 
 
Environmental Research Center (EERC). The Broom Creek Formation is an ideal storage 
candidate because of its superior reservoir quality, depth, impermeable upper and lower confining 
zones, and expansive areal extent. The suitability of these formations has been further verified by 
the extensive data sets collected by SCS to illustrate the long-term, safe storage of CO2 within the 
proposed project area (Figure PS-3).  
 
 SCS collected data and completed a detailed characterization of the injection and confining 
zones to ensure that the injected CO2 will remain permanently stored in the subsurface. Data 



  BK FISCHER/ARCHIE ERICKSON 2  

PS-6 

acquisition began by first obtaining seismic consent from >95% of landowners via surface access 
agreements, allowing SCS to collect seismic data. Seismic data collection commenced in October 
2021 and spanned approximately six townships over 200 square miles. Thereafter, three 
stratigraphic wells were drilled and completed; drilling operations started in January 2022 and 
ended in May 2022. The Milton Flemmer 1 [North Dakota Industrial Commission (NDIC) File 
No. 38594, American Petroleum Institute (API) No. 33-057-00041, Mercer County] well was 
drilled, cored, and logged into the Deadwood Formation at approximately 12,000 ft, while Archie 
Erickson 2 (NDIC File No. 38622, API No. 33-057-00042, Mercer County) and Slash Lazy H 5 
(NDIC File No. 38701, API No. 33-065-00021, Oliver County) were both drilled, cored, and 
logged through the Broom Creek Formation, at approximately 6400 and 6100 ft, respectively.  
 
 In the following SFP application, SCS2 presents a detailed evaluation of site geology and 
characterizations that provide the data required to conduct an in-depth evaluation of the proposed 
SFP. Thus, confirming the proposed SCS2 storage facility is suitable to receive and permanently 
store CO2. This SFP application has been presented in conjunction with two other SFP applications 
within the project area (Figure PS-3): TB Leingang (SCS1) and KJ Hintz (SCS3). 
 
References 
Ernst and Young, LLP, 2022, Economic contributions of Summit Carbon Solutions: Final report 

prepared for Summit Carbon Solutions, April 2022, 60 p. 
 
U.S. Department of Energy National Energy Technology Laboratory, 2015, Carbon storage atlas, 
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2023). 
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1.0 PORE SPACE ACCESS 
North Dakota law explicitly grants title to pore space in all strata underlying the surface of lands 
and waters to the owner of the overlying surface estate; i.e., the surface owner owns the pore space 
(North Dakota Century Code [N.D.C.C.] § 47-31-03). Prior to issuance of the storage facility 
permit (SFP), North Dakota law mandates the storage operator obtain the consent of landowners 
who own at least 60% of the pore space of the storage reservoir for geologic storage of CO2 
(N.D.C.C. § 38-22-08[5]). The statute also mandates that a good faith effort be made to obtain 
consent from all pore space owners and that all nonconsenting pore space owners are, or will be, 
equitably compensated (N.D.C.C. §§ 38-22-08[4], [14]). North Dakota law grants the North 
Dakota Industrial Commission (NDIC) the authority to require pore space owned by 
nonconsenting owners to be included in a storage facility and subject to geologic storage through 
pore space amalgamation (N.D.C.C. § 38-22-10). Amalgamation of pore space will be considered 
at an administrative hearing as part of the regulatory process required for consideration of the SFP 
application. Surface access for any potential aboveground activities is not included in pore space 
amalgamation. 
 
 Summit Carbon Storage #2, LLC (SCS2) has identified the owners (surface and mineral) 
(N.D.C.C §§ 38-22-06[3], [4]; North Dakota Administrative Code [N.D.A.C] § 43-05-01-08[1]). 
In addition, with the exception of coal extraction, there are no mineral lessees or operators of 
mineral extraction activities within the facility area or within 0.5 miles of its outside boundary. 
SCS2 will notify all owners of a pore space amalgamation hearing at least 45 days prior to the 
scheduled hearing and will provide information about the proposed CO2 storage project and the 
details of the scheduled hearing. An affidavit of mailing will be provided to NDIC to certify that 
these notifications were made (N.D.C.C. §§ 38-22-06[3], [4]; N.D.A.C. §§ 43-05-01-08[1], [2]). 
 
 All owners, lessees, and operators that require notification have been identified in 
accordance with North Dakota law, which vests the title to the pore space in all strata underlying 
the surface of lands and water to the owner of the overlying surface estate (N.D.C.C. § 47-31-03). 
The review of pertinent county recorder records identified no severance of pore space from the 
surface estate or leasing of pore space to a third party prior to April 9, 2009. All surface owners 
and pore space owners and lessees are the same owner of record. 
 
 The map in Figure 1-1 shows the extent of the pore space that will be occupied by CO2 at 
the cessation of injection (20 years) and over the life of the project (the stabilized CO2 extent) as 
well as the storage facility area boundary and 0.5 miles outside of the storage facility area boundary 
(the hearing notification area).  
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Figure 1-1. Map illustrating the pore space CO2 extent at the cessation of injection  
(20 years), alongside the stabilized CO2 extent over the life of the project. Map also depicts the 
storage facility area boundary, and 0.5 miles outside of the storage facility area boundary is the 
hearing notification area. Additionally, 0.5 miles outside the hearing notification area, the area of 
review boundary is depicted.  
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STORAGE AGREEMENT 
SCS #2 BROOM CREEK – SECURE GEOLOGIC STORAGE 

MERCER & OLIVER COUNTIES, NORTH DAKOTA 
 

THIS AGREEMENT (“Agreement”) is entered into as of the ___ day of _______, 20__, 

by the parties who have signed the original of this instrument, a counterpart thereof, ratification 

and joinder or other instrument agreeing to become a Party hereto. 

RECITALS: 

A. It is in the public interest to promote the geologic storage of carbon dioxide in a 

manner which will benefit the state and the global environment by reducing greenhouse gas 

emissions and in a manner which will help ensure the viability of the state's coal and power 

industries, to the economic benefit of North Dakota and its citizens;  

B. To further geologic storage of carbon dioxide, a potentially valuable commodity, 

may allow for its ready availability if needed for commercial, industrial, or other uses, including 

enhanced recovery of oil, gas, and other minerals; and 

C. For geologic storage, however, to be practical and effective it requires cooperative 

use of surface and subsurface property interests and the collaboration of property owners, which 

may require procedures that promote, in a manner fair to all interests, cooperative management, 

thereby ensuring the maximum use of natural resources. 

AGREEMENT: 

It is agreed as follows: 
ARTICLE 1 

DEFINITIONS 
 

As used in this Agreement: 

1.1 Carbon Dioxide means carbon dioxide in gaseous, liquid, or supercritical fluid 
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state together with incidental associated substances derived from the source materials, capture 

process and any substances added or used to enable or improve the injection process. 

1.2 Commission means the North Dakota Industrial Commission (NDIC) acting by 

and through the Department of Mineral Resources. 

1.3 Effective Date is the time and date this Agreement becomes effective as provided 

in Article 14. 

1.4 Facility Area is the land described by Tracts in Exhibit “B” and shown on Exhibit 

“A” containing 28,844.57 acres, more or less. 

1.5 Party is any individual, corporation, limited liability company, partnership, 

association, receiver, trustee, curator, executor, administrator, guardian, tutor, fiduciary, or other 

representative of any kind, any department, agency, or instrumentality of the state, or any 

governmental subdivision thereof, or any other entity capable of holding an interest in the Storage 

Reservoir. 

1.6 Pore Space means a cavity or void, whether natural or artificially created, in any 

subsurface stratum. 

1.7 Pore Space Interest is a right to or interest in the Pore Space in any Tract within 

the boundaries of the Facility Area. 

1.8 Pore Space Owner is a Party hereto who owns Pore Space Interest. 

1.9 Storage Equipment is any personal property, lease, easement, and well equipment, 

plants and other facilities and equipment for use in Storage Operations. 

1.10 Storage Expense is all costs, expense or indebtedness incurred by the Storage 

Operator pursuant to this Agreement for or on account of Storage Operations. 
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1.11 Storage Facility is the unitized or amalgamated Storage Reservoir created pursuant 

to an order of the Commission. 

1.12 Storage Facility Participation is the percentage shown on Exhibit “C” for 

allocating payments for use of the Pore Space under each Tract identified in Exhibit “B”. 

1.13 Storage Operations are all operations conducted by the Storage Operator pursuant 

to this Agreement or otherwise authorized by any lease covering any Pore Space Interest. 

1.14 Storage Operator is the person or entity named in Section 4.1 of this Agreement. 

1.15 Storage Reservoir consists of the Pore Space and confining subsurface strata 

underlying the Facility Area described as the Opeche/Spearfish (Upper Confining Zone), Broom 

Creek (Injection Zone), and Amsden (Lower Confining Zone) Formation(s) and which are defined 

as identified by the well logging suite performed at one stratigraphic well, the Archie Erickson 2 

well (NDIC File No. 38622) located in the SW¼ of the SW¼ Section 12, Township 142 North, 

Range 88 West, Mercer County, North Dakota. The Storage Reservoir is defined as the 

stratigraphic interval from below the top of the Opeche/Spearfish Formation found at a depth of 

5,587 feet below the Kelly Bushing, to above the base of the Amsden Formation, found at a depth 

of 6,421 feet below the Kelly Bushing, as identified by the Array Induction Gamma log run in the 

Milton Flemmer 1 well (NDIC File No. 38594) located in the NW¼ of the NE¼, Section 35, 

Township 141 North, Range 88 West, Mercer County, North Dakota. The logging suite included 

triple combo (gamma ray, density, porosity, and resistivity), caliper, spectral gamma ray, 

combinable magnetic resonance (CMR), dipole sonic including four-arm caliper and inclinometer, 

and image log. Further, the acquired logs were used to pick formation top depths and interpret 

lithology, petrophysical properties, and time-to-depth shifting of seismic data obtained from three 

3D seismic surveys and one 5-mile long 2D seismic line covering an area totaling 208 miles in and 
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around the Archie Erickson 2 stratigraphic well. Formation top depths were picked from the top 

of the Pierre Formation to the top of the Amsden Formation. The average depth of the top of the 

Opeche/Spearfish Formation (Upper Confining Zone) across the storage facility is 5,587 feet total 

vertical depth (TVD). The average depth of the base of the Amsden Formation (Lower Confining 

Zone) across the storage facility area is 6,359 feet TVD. The average thickness of the Storage 

Reservoir across the storage facility is 772 feet. 

1.16 Storage Rights are the rights to explore, develop, and operate lands within the 

Facility Area for the storage of Storage Substances. 

1.17 Storage Substances are Carbon Dioxide and incidental associated substances, 

fluids, and minerals. 

1.18 Tract is the land described as such and given a Tract number in Exhibit “B.” 

1.19 Transfer Storage Facility has the meaning given such term in Section 3.7 of this 

Agreement. 

ARTICLE 2 
EXHIBITS 

 
2.1 Exhibits.  The following exhibits, which are attached hereto, are incorporated 

herein by reference: 

2.1.1 Exhibit “A” is a map that shows the boundary lines of the SCS #2 Broom 

Creek Facility Area and the tracts therein; 

2.1.2 Exhibit “B” is a schedule that describes the acres of each Tract in the SCS 

#2 Broom Creek Facility Area; 

2.1.3 Exhibit “C” is a schedule that shows the Storage Facility Participation of 

each Tract; and 

2.1.4 Exhibit “D” is a form of Pore Space Lease. 
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2.2 Reference to Exhibits.  When reference is made to an exhibit, it is to the exhibit 

as originally attached or, if revised, to the last revision. 

2.3 Exhibits Considered Correct.  Exhibits “A,” “B,” “C” and “D” shall be 

considered to be correct until revised as herein provided. 

2.4 Correcting Errors.  The shapes and descriptions of the respective Tracts have been 

established by using the best information available.  If it subsequently appears that any Tract, 

mechanical miscalculation or clerical error has been made, Storage Operator, with the approval of 

Pore Space Owners whose interest is affected, shall correct the mistake by revising the exhibits to 

conform to the facts.  The revision shall not include any re-evaluation of engineering or geological 

interpretations used in determining Storage Facility Participation.  Each such revision of an exhibit 

made prior to thirty (30) days after the Effective Date shall be effective as of the Effective Date.  

Each such revision thereafter made shall be effective at 7:00 a.m. on the first day of the calendar 

month next following the filing for record of the revised exhibit or on such other date as may be 

determined by Storage Operator and set forth in the revised exhibit. 

2.5 Filing Revised Exhibits.  If an exhibit is revised, Storage Operator shall execute 

an appropriate instrument with the revised exhibit attached and file the same for record in the 

county or counties in which this Agreement or memorandum of the same is recorded and shall also 

file the amended changes with the Commission. 

ARTICLE 3 
CREATION AND EFFECT OF STORAGE FACILITY 

 
3.1 Unleased Pore Space Interests.   Any Pore Space Owner in the Storage Facility 

who owns a Pore Space Interest in the Storage Reservoir that is not leased for the purposes of this 

Agreement and during the term hereof, shall be treated as if it were subject to the Pore Space Lease 

attached hereto as Exhibit “D”. 
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3.2 Amalgamation of Pore Space.   All Pore Space Interests in and to the Tracts are 

hereby amalgamated and combined insofar as the respective Pore Space Interests pertain to the 

Storage Reservoir, so that Storage Operations may be conducted with respect to said Storage 

Reservoir as if all of the Pore Space Interests in the Facility Area had been included in a single 

lease executed by all Pore Space Owners, as lessors, in favor of Storage Operator, as lessee and as 

if the lease contained all of the provisions of this Agreement. 

3.3 Amendment of Leases and Other Agreements.  The provisions of the various 

leases, agreements, or other instruments pertaining to the respective Tracts or the storage of the 

Storage Substances therein, including the Pore Space Lease attached hereto as Exhibit “D”, are 

amended to the extent necessary to make them conform to the provisions of this Agreement, but 

otherwise shall remain in effect. 

3.4 Continuation of Leases and Term Interests.  Injection in to any part of the 

Storage Reservoir, or other Storage Operations, shall be considered as injection in to or upon each 

Tract within said Storage Reservoir, and such injection or operations shall continue in effect as to 

each lease as to all lands and formations covered thereby just as if such operations were conducted 

on and as if a well were injecting in each Tract within said Storage Reservoir. 

3.5 Titles Unaffected by Storage.  Nothing herein shall be construed to result in the 

transfer of title of the Pore Space Interest of any Party hereto to any other Party or to Storage 

Operator. 

3.6 Injection Rights.  Storage Operator is hereby granted the right to inject into the 

Storage Reservoir any Storage Substances in whatever amounts Storage Operator may deem 

expedient for Storage Operations, together with the right to drill, use, and maintain injection wells 

in the Facility Area, and to use for injection purposes. 
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3.7 Transfer of Storage Substances from Storage Facility.  Storage Operator may 

transfer from the Storage Facility any Storage Substances, in whatever amounts Storage Operator 

may deem expedient for Storage Operations, to any other reservoir, subsurface stratum or 

formation permitted by the Commission for the storage of carbon dioxide under Chapter 38-22 of 

the North Dakota Century Code (a “Transfer Storage Facility”), provided that, the Pore Space 

ownership between the Storage Facility and Transfer Storage Facility is common. 

3.8 Receipt of Storage Substances.  Storage Operator may accept and receive into the 

Storage Facility any Storage Substances, in whatever amounts Storage Operator may deem 

expedient for Storage Operations, being stored in any other Transfer Storage Facility, provided 

that, the Pore Space ownership between the Storage Facility and Transfer Storage Facility is 

common. 

3.9 Royalty Payments Upon Transfer.  The transfer or receipt of Storage Substances 

to or from a Transfer Storage Facility in accordance with Section 3.7 and Section 3.8 shall be 

disregarded for the purposes of calculating the royalty under any lease covering a Pore Space 

Interest (including Exhibit “D”) and shall not affect the allocation of Storage Substances injected 

into the Storage Facility through the surface of the Facility Area in accordance with Article 6 of 

this Agreement. 

3.10 Cooperative Agreements.  Storage Operator may enter into cooperative 

agreements with respect to lands adjacent to the Facility Area for the purpose of coordinating 

Storage Operations.  Such cooperative agreements may include, but shall not be limited to, 

agreements regarding the transfer and receipt of Storage Substances pursuant to Sections 3.7 and 

3.8 of this Agreement. 
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3.11 Border Agreements.  Storage Operator may enter into an agreement or agreements 

with owners of adjacent lands with respect to operations which may enhance the injection of the 

Storage Substances in the Storage Reservoir in the Facility Area or which may otherwise be 

necessary for the conduct of Storage Operations. 

ARTICLE 4 
STORAGE OPERATIONS 

 
4.1 Storage Operator.  Summit Carbon Storage #2, LLC is hereby designated as the 

initial Storage Operator.  Storage Operator shall have the exclusive right to conduct Storage 

Operations, which shall conform to the provisions of this Agreement and any lease covering a Pore 

Space Interest.  If there is any conflict between such agreements, this Agreement shall govern. 

4.2 Successor Operators.  The initial Storage Operator and any subsequent operator 

may, at any time, transfer operatorship of the Storage Facility with and upon the approval of the 

Commission. 

4.3 Method of Operation.  Storage Operator shall engage in Storage Operations with 

diligence and in accordance with good engineering and injection practices. 

4.4 Change of Method of Operation.  As permitted by the Commission nothing herein 

shall prevent Storage Operator from discontinuing or changing in whole or in part any method of 

operation which, in its opinion, is no longer in accord with good engineering or injection practices.  

Other methods of operation may be conducted or changes may be made by Storage Operator from 

time to time if determined by it to be feasible, necessary or desirable to increase the injection or 

storage of Storage Substances. 

ARTICLE 5 
TRACT PARTICIPATIONS 

 
5.1 Tract Participations.  The Storage Facility Participation of each Tract is shown in 
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Exhibit “C.” The Storage Facility Participation of each Tract shall be based 100% upon the ratio 

of surface acres in each Tract to the total surface acres for all Tracts within the Facility Area. 

5.2 Relative Storage Facility Participations.  If the Facility Area is enlarged or 

reduced, the revised Storage Facility Participation of the Tracts remaining in the Facility Area and 

which were within the Facility Area prior to the enlargement or reduction shall remain in the same 

ratio to one another. 

ARTICLE 6 
ALLOCATION OF STORAGE SUBSTANCES 

 
6.1 Allocation of Tracts.  All Storage Substances injected shall be allocated to the 

several Tracts in accordance with the respective Storage Facility Participation effective during the 

period that the Storage Substances are injected.  The amount of Storage Substances allocated to 

each tract, regardless of whether the amount is more or less than the actual injection of Storage 

Substances from the well or wells, if any, on such Tract, shall be deemed for all purposes to have 

been injected into such Tract.  Storage Substances transferred or received pursuant to Sections 3.7 

and 3.8 of this Agreement shall be disregarded for the purposes of this Section 6.1. 

6.2 Distribution within Tracts.  The Storage Substances injected and allocated to each 

Tract shall be distributed among, or accounted for to the Pore Space Owners who own a Pore 

Space Interest in such Tract in accordance with each Pore Space Owner’s Storage Facility 

Participation effective during the period that the Storage Substances were injected.  If any Pore 

Space Interest in a Tract hereafter becomes divided and owned in severalty as to different parts of 

the Tract, the owners of the divided interests, in the absence of an agreement providing for a 

different division, shall be compensated for the storage of the Storage Substances in proportion to 

the surface acreage of their respective parts of the Tract.  Subject to Section 3.9, Storage 
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Substances transferred or received pursuant to Sections 3.7 and 3.8 of this Agreement shall be 

disregarded for the purposes of this Section 6.2. 

ARTICLE 7 
TITLES 

 
7.1 Warranty and Indemnity.  Each Pore Space Owner who, by acceptance of revenue for 

the injection of Storage Substances into the Storage Reservoir, shall be deemed to have warranted 

title to its Pore Space Interest, and, upon receipt of the proceeds thereof to the credit of such 

interest, shall indemnify and hold harmless the Storage Operator and other Parties from any loss 

due to failure, in whole or in part, of its title to any such interest. 

7.2 Injection When Title Is in Dispute.  If the title or right of any Pore Space Owner 

claiming the right to receive all or any portion of the proceeds for the storage of any Storage 

Substances allocated to a Tract is in dispute, Storage Operator shall require that the Pore Space 

Owner to whom the proceeds thereof are paid to furnish security for the proper accounting thereof 

to the rightful Pore Space Owner, if the title or right of such Pore Space Owner fails in whole or 

in part. 

7.3 Payments of Taxes to Protect Title.  The owner of surface rights to lands within 

the Facility Area is responsible for the payment of any ad valorem taxes on all such rights, interests 

or property, unless such owner and the Storage Operator otherwise agree.  If any ad valorem taxes 

are not paid by or for such owner when due, Storage Operator may at any time prior to tax sale or 

expiration of period of redemption after tax sale, pay the tax, redeem such rights, interests or 

property, and discharge the tax lien.  Storage Operator shall, if possible, withhold from any 

proceeds derived from the storage of Storage Substances otherwise due any Pore Space Owner 

who is a delinquent taxpayer up to an amount sufficient to defray the costs of such payment or 
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redemption; provided that such withholding to be credited to the Storage Operator.  Such 

withholding shall be without prejudice to any other remedy available to Storage Operator. 

7.4 Pore Space Interest Titles.  If title to a Pore Space Interest fails, but the tract to 

which it relates is not removed from the Facility Area, the Party whose title failed shall not be 

entitled to share under this Agreement with respect to that interest. 

ARTICLE 8 
EASEMENTS OR USE OF SURFACE 

 
8.1 Grant of Easement.  Storage Operator shall have the right to use as much of the 

surface of the land within the Facility Area as may be reasonably necessary for Storage Operations 

and the injection of Storage Substances. 

8.2 Use of Water.  Storage Operator shall have and is hereby granted free use of water 

from the Facility Area for Storage Operations, except water from any well, lake, pond or irrigation 

ditch of a Pore Space Owner; notwithstanding the foregoing, Storage Operator may access any 

well, lake, or pond as provided in Exhibit “D”. 

8.3 Surface Damages.  Storage Operator shall pay surface owners for damage to 

growing crops, timber, fences, improvements and structures located on the Facility Area that result 

from Storage Operations. 

8.4 Surface and Sub-Surface Operating Rights.  Except to the extent modified in 

this Agreement, Storage Operator shall have the same rights to use the surface and sub-surface and 

use of water and any other rights granted to Storage Operator in any lease covering Pore Space 

Interests.  Except to the extent expanded by this Agreement or the extent that such rights are 

common to the effected leases, the rights granted by a lease may be exercised only on the land 

covered by that lease. Storage Operator will to the extent possible minimize surface impacts. 

ARTICLE 9 
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ENLARGEMENT OF STORAGE FACILITY 
 

 9.1 Enlargement of Storage Facility.  The Storage Facility may be enlarged from time 

to time to include acreage and formations reasonably proven to be geologically capable of storing 

Storage Substances.  Any expansion must be approved in accordance with the rules and regulations 

of the Commission. 

9.2 Determination of Tract Participation.  Storage Operator, subject to Section 5.2, 

shall determine the Storage Facility Participation of each Tract within the Storage Facility as 

enlarged, and shall revise Exhibits “A”, “B” and “C” accordingly and in accordance with the rules, 

regulations and orders of the Commission. 

9.3 Effective Date.  The effective date of any enlargement of the Storage Facility shall 

be effective as determined by the Commission. 

ARTICLE 10 
TRANSFER OF TITLE PARTITION 

 
10.1 Transfer of Title.  Any conveyance of all or part of any interest owned by any 

Party hereto with respect to any Tract shall be made expressly subject to this Agreement.  No 

change of title shall be binding upon Storage Operator, or any Party hereto other than the Party so 

transferring, until 7:00 a.m. on the first day of the calendar month following thirty (30) days from 

the date of receipt by Storage Operator of a photocopy, or a certified copy, of the recorded or filed 

instrument evidencing such a change in ownership. 

10.2 Waiver of Rights to Partition.  Each Party hereto agrees that, during the existence 

of this Agreement, it will not resort to any action to partition any Tract or parcel within the Facility 

Area or the facilities used in the development or operation thereof, and to that extent waives the 

benefits or laws authorizing such partition. 
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ARTICLE 11 
RELATIONSHIP OF PARTIES 

 
11.1 No Partnership.  The duties, obligations and liabilities arising hereunder shall be 

several and not joint or collective.  This Agreement is not intended to create, and shall not be 

construed to create, an association or trust, or to impose a partnership duty, obligation or liability 

with regard to any one or more of the Parties hereto.  Each Party hereto shall be individually 

responsible for its own obligations as herein provided. 

11.2 No Joint Marketing.  This Agreement is not intended to provide, and shall not be 

construed to provide, directly or indirectly, for any joint marketing of Storage Substances. 

11.3 Pore Space Owners Free of Costs.  This Agreement is not intended to impose, 

and shall not be construed to impose, upon any Pore Space Owner any obligation to pay any 

Storage Expense unless such Pore Space Owner is otherwise so obligated. 

11.4 Information to Pore Space Owners.  Each Pore Space Owner shall be entitled to 

all information in possession of Storage Operator to which such Pore Space Owner is entitled by 

an existing lease or a lease imposed by this Agreement. 
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ARTICLE 12 
LAWS AND REGULATIONS 

 
12.1 Laws and Regulations.  This Agreement shall be subject to all applicable federal, 

state and municipal laws, rules, regulations and orders. 

ARTICLE 13 
FORCE MAJEURE 

 
13.1 Force Majeure.  All obligations imposed by this Agreement on each Party, except 

for the payment of money, shall be suspended while compliance is prevented, in whole or in part, 

by a labor dispute, fire, war, civil disturbance, or act of God; by federal, state or municipal laws; 

by any rule, regulation or order of a governmental agency; by inability to secure materials; or by 

any other cause or causes, whether similar or dissimilar, beyond reasonable control of the Party.  

No Party shall be required against their will to adjust or settle any labor dispute.  Neither this 

Agreement nor any lease or other instrument subject hereto shall be terminated by reason of 

suspension of Storage Operations due to any one or more of the causes set forth in this Article. 

ARTICLE 14 
EFFECTIVE DATE 

 
14.1 Effective Date.  This Agreement shall become effective as determined by the 

Commission. 

14.2 Certificate of Effectiveness.  Storage Operator shall file for record in the county 

or counties in which the land affected is located a certificate stating the Effective Date of this 

Agreement. 

ARTICLE 15 
TERM 

15.1 Term.  Unless sooner terminated in the manner hereinafter provided or by order of 

the Commission, this Agreement shall remain in full force and effect until the Commission has 
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issued a certificate of project completion with respect to the Storage Facility in accordance with 

§ 38-22-17 of the North Dakota Century Code. 

15.2 Termination by Storage Operator.  This Agreement may be terminated at any 

time by the Storage Operator with the approval of the Commission. 

15.3 Effect of Termination.  Upon termination of this Agreement all Storage 

Operations shall cease.  Each lease and other agreement covering Pore Space within the Facility 

Area shall remain in force for ninety (90) days after the date on which this Agreement terminates, 

and for such further period as is provided by Exhibit “D” or other agreement. 

15.4 Salvaging Equipment Upon Termination.  If not otherwise granted by Exhibit 

“D” or other instruments affecting each Tract, Pore Space Owners hereby grant Storage Operator 

a period of six (6) months after the date of termination of this Agreement within which to salvage 

and remove Storage Equipment. 

15.5 Certificate of Termination.  Upon termination of this Agreement, Storage 

Operator shall file for record in the county or counties in which the land affected is located a 

certificate that this Agreement has terminated, stating its termination date. 

ARTICLE 16 
APPROVAL 

 
16.1 Original, Counterpart or Other Instrument.  A Pore Space Owner may approve 

this Agreement by signing the original of this instrument, a counterpart thereof, ratification or 

joinder or other instrument approving this instrument hereto.  The signing of any such instrument 

shall have the same effect as if all Parties had signed the same instrument. 

16.2 Joinder in Dual Capacity.  Execution as herein provided by any Party as either a 

Pore Space Owner or the Storage Operator shall commit all interests owned or controlled by such 

Party and any additional interest thereafter acquired in the Facility Area. 
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16.3 Approval by the North Dakota Industrial Commission.    

Notwithstanding anything in this Article to the contrary, all Tracts within the Facility Area 

shall be deemed to be qualified for participation if this Agreement is duly approved by order of 

the Commission. 

ARTICLE 17 
GENERAL 

 
17.1 Amendments Affecting Pore Space Owners.  Amendments hereto relating 

wholly to Pore Space Owners may be made with approval by the Commission. 

17.4 Construction.  This agreement shall be construed according to the laws of the State 

of North Dakota. 

ARTICLE 18 
SUCCESSORS AND ASSIGNS 

 
18.1 Successors and Assigns.  This Agreement shall extend to, be binding upon, and 

inure to the benefit of the Parties hereto and their respective heirs, devisees, legal representatives, 

successors and assigns and shall constitute a covenant running with the lands, leases and interests 

covered hereby. 

[Remainder of page intentionally left blank. Signature page follows.] 
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Executed the date set opposite each name below but effective for all purposes as provided 
by Article 14. 
 
 

Dated: __________, 20__  STORAGE OPERATOR 
 

Summit Carbon Storage #2, LLC  
 

By:        
 [Name] 
Its: [Title] 

 
 
 
 
 
 
#81618782v1 
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EXHIBIT A 
 

Tract Map 
 

Attached to and made part of the Storage Agreement 
SCS #2 Broom Creek – Secure Geological Storage 

Mercer & Oliver Counties, North Dakota 
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EXHIBIT B 
 

Tract Summary 
 

Attached to and made part of the Storage Agreement 
SCS #2 Broom Creek – Secure Geological Storage 

Mercer & Oliver Counties, North Dakota 
 
 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
1 Section 27-T143N-R88W 280 Donlyn J. Erickson & 

Roberta Erickson, aka 
Roberta C. Erickson, as 
Joint Tenants 

40.0000 14.28571429% 0.13867428% 

   Linda Welk, Life Estate 80.0000 28.57142857% 0.27734856% 
   Jonathan Welk, 

Remainderman 
0.0000 0.00000000% 0.00000000% 

   Stacy Welk, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Jonathan Welk 40.0000 14.28571429% 0.13867428% 
   Stacy Welk 40.0000 14.28571429% 0.13867428% 
   Kurt M. Swenson & 

FayE B. Swenson, 
Trustees of the Swenson 
Living Trust, dated 
May 19, 2023, and any 
amendments thereto 

80.0000 28.57142857% 0.27734856% 

2 Section 28-T143N-R88W 480 Shane Kost & Kristi Kost, 
husband & wife, as Joint 
Tenants 

80.0000 16.66666667% 0.27734856% 
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Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
   Ronald E. Gunsch & 

Janice J. Gunsch, husband 
& wife, as Tenants in 
Common 

240.0000 50.00000000% 0.83204568% 

   Myron L. Vigesaa and 
Nancy L. Vigesaa, 
Trustees, or their 
Successors in Trust, 
Under the Myron L. 
Vigesaa Revocable Living 
Trust Dated the 27th Day 
of June, 2014, and any 
Amendments thereto 

40.0000 8.33333333% 0.13867428% 

   Nancy L. Vigesaa and 
Myron L. Vigesaa, 
Trustees, or their 
Successors in Trust, 
Under the Nancy L. 
Vigesaa Revocable Living 
Trust Dated the 27th Day 
of June, 2014, and any 
Amendments thereto 

40.0000 8.33333333% 0.13867428% 

   Nathan R. Vigesaa & 
Heather L. Vigesaa, as 
Joint Tenants 

80.0000 16.66666667% 0.27734856% 

3 Section 29-T143N-R88W 200 Lyle Winkler & 
Patricia A. Winkler, 
husband & wife, as Joint 
Tenants 

200.0000 100.00000000% 0.69337140% 
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Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
4 Section 32-T143N-R88W 480 U.S. Bank, N.A., of 

Fargo, North Dakota, as 
Trustee of the Darwin H. 
Mueller Irrevocable Trust 

160.0000 33.33333333% 0.55469712% 

   State of North Dakota 160.0000 33.33333333% 0.55469712% 
   Shane L. Fischer, as 

Trustee of the Shane L. 
Fischer Trust 

80.0000 16.66666667% 0.27734856% 

   Shane Fischer, aka Shane 
Leo Fischer 

80.0000 16.66666667% 0.27734856% 

5 Section 33-T143N-R88W 640 Ronald Gunsch 317.6500 49.63281250% 1.10124713% 
   Ronald E. Gunsch & 

Janice J. Gunsch, as Joint 
Tenants 

2.3500 0.36718750% 0.00814711% 

   Ronald E. Gunsch & 
Janice J. Gunsch, husband 
& wife 

320.0000 50.00000000% 1.10939425% 

6 Section 34-T143N-R88W 640 Eric Klindworth, aka Eric 
H. Klindworth & Jacinta 
Klindworth, aka Jacinta-
Jon T. Klindworth, as 
Joint Tenants 

160.0000 25.00000000% 0.55469712% 

   Ronald Gunsch 320.0000 50.00000000% 1.10939425% 
   Donlyn J. Erickson & 

Roberta Erickson, aka 
Roberta C. Erickson, as 
Joint Tenants 

160.0000 25.00000000% 0.55469712% 
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Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
7 Section 35-T143N-R88W 480 Rachel Riedemann, fka 

Rachel Hushka, fka 
Rachel Erickson 

160.0000 33.33333333% 0.55469712% 

   Donlyn J. Erickson & 
Roberta Erickson, aka 
Roberta C. Erickson, as 
Joint Tenants 

320.0000 66.66666667% 1.10939425% 

8 Section 05-T142N-R87W 80 Chad N. Schafer & 
Lisa L. Schafer, 
husband & wife, as 
Joint Tenants 

80.0000 100.00000000% 0.27734856% 

9 Section 06-T142N-R87W 279.06 Darell Herman & Sherry 
Herman, husband & wife, 
as Joint Tenants 

279.0600 100.00000000% 0.96746112% 

10 Section 01-T142N-R88W 320 Noel J. Helm & Betty 
Helm, aka Betty Jean 
Helm, husband & wife, as 
Joint Tenants, Life Estate 

320.0000 100.00000000% 1.10939425% 

   John T. Helm, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Jason J. Helm, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Wayne J. Helm 0.0000 0.00000000% 0.00000000% 
   Jerome L. Helm 0.0000 0.00000000% 0.00000000% 
11 Section 02-T142N-R88W 563.87 Jason Erickson & Angela 

Erickson, husband & wife 
81.3600 14.42885772% 0.28206349% 
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Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
   Wanda Gustafson, a 

married person dealing in 
her sole & separate 
property, Life Estate 

162.5100 28.82047280% 0.56339893% 

   Lori B. Klein, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Sara L. Gustafson, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Jason T. Erickson & 
Angela Erickson, husband 
& wife, as Joint Tenants 

160.0000 28.37533474% 0.55469712% 

   Robb M. Moore & 
Heidi K. Moore, husband 
& wife, as Joint Tenants 

160.0000 28.37533474% 0.55469712% 

12 Section 03-T142N-R88W 644.63 Donlyn J. Erickson & 
Roberta Erickson, aka 
Roberta C. Erickson, as 
Joint Tenants 

322.3500 50.00542947% 1.11754136% 

   David A. Orth & Ronni L. 
Huschka 

20.2875 3.14715418% 0.07033386% 

   Joan Cundall 20.2875 3.14715418% 0.07033386% 
   Robert H. Orth 6.7625 1.04905139% 0.02344462% 
   Richard A. Orth 6.7625 1.04905139% 0.02344462% 
   Kimberly Orth 6.7625 1.04905139% 0.02344462% 
   Wilfred Orth 20.2875 3.14715418% 0.07033386% 
   Estate of Cecelia Orth 81.1300 12.58551417% 0.28126611% 
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Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
   David Hottman & 

Stephanie Hottman, 
husband & wife, as Joint 
Tenants 

6.1000 0.94627926% 0.02114783% 

   Donlyn J. Erickson & 
Roberta Erickson, aka 
Roberta C. Erickson, as 
Joint Tenants 

153.9000 23.87416037% 0.53354930% 

13 Section 04-T142N-R88W 644.44 Tanner Erickson & 
Heather Erickson, as Joint 
Tenants 

2.0000 0.31034697% 0.00693371% 

   Donlyn J. Erickson & 
Roberta Erickson, aka 
Roberta C. Erickson, as 
Joint Tenants 

320.2300 49.69120477% 1.11019162% 

   LeeRoy J. Winkler & 
Sharon L. Winkler, 
husband & wife, as Joint 
Tenants, Life Estate 

162.2100 25.17069083% 0.56235888% 

   Roberta Unruh, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Kimberly Dukart, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Amanda Ahlschlager, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Perry Winkler & Beth 
Winkler, husband & wife, 
as Joint Tenants 

160.0000 24.82775743% 0.55469712% 
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Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
14 Section 05-T142N-R88W 644.07 Howard H. Winkler & 

Bernadette J. Winkler, 
husband & wife, as Joint 
Tenants 

162.1100 25.16962442% 0.56201219% 

   Nichole Lee Sailer, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Arnold V. Winkler & 
Sharon D. Winkler, 
husband & wife, as Joint 
Tenants 

161.9600 25.14633503% 0.56149216% 

   Russell D. Winkler & 
Tammy Winkler, husband 
& wife, as Joint Tenants 

160.0000 24.84202028% 0.55469712% 

   Perry Winkler & Beth 
Winkler, husband & wife, 
as Joint Tenants 

160.0000 24.84202028% 0.55469712% 

15 Section 06-T142N-R88W 160.84 Casey Lee Voigt and Julie 
Anne Voigt, Trustees of 
the Casey Lee Voigt 
Living Trust dated 
January 26, 2023, and any 
amendments thereto 

160.8400 100.00000000% 0.55760928% 

   Donalda Voigt, Contract 
for Deed Seller 

0.0000 0.00000000% 0.00000000% 

   Karmen Eslinger, 
Contract for Deed Seller 

0.0000 0.00000000% 0.00000000% 

   Shawn Voigt, Contract for 
Deed Seller 

0.0000 0.00000000% 0.00000000% 
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Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
   Kenneth Voigt, Contract 

for Deed Seller 
0.0000 0.00000000% 0.00000000% 

16 Section 07-T142N-R88W 320 Perry Winkler & Beth 
Winkler, husband & wife, 
Life Estate 

160.0000 50.00000000% 0.55469712% 

   Kacey Winkler, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Korey Winkler, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Nancy Flemmer, aka 
Nancy Lee Flemmer, Life 
Estate 

160.0000 50.00000000% 0.55469712% 

   Cherie Ann Fischer, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Shawn Michael Flemmer, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

17 Section 08-T142N-R88W 640 LeeRoy J. Winkler & 
Sharon L. Winkler, 
husband & wife, as Joint 
Tenants, Life Estate 

160.0000 25.00000000% 0.55469712% 

   Roberta Unruh, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Kimberly Dukart, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Amanda Ahlschlager, 
Remainderman 

0.0000 0.00000000% 0.00000000% 



 

Summit Carbon Storage #2, LLC – Broom Creek B-9 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
   Perry Winkler & Beth 

Winkler, husband & wife, 
Life Estate 

320.0000 50.00000000% 1.10939425% 

   Kacey Winkler, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Korey Winkler, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Nancy Flemmer, aka 
Nancy Lee Flemmer, Life 
Estate 

160.0000 25.00000000% 0.55469712% 

   Cherie Ann Fischer, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Shawn Michael Flemmer, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

18 Section 09-T142N-R88W 640 James A. Swenson & 
Darlene A. Swenson, as 
Joint Tenants, Life Estate 

320.0000 50.00000000% 1.10939425% 

   Trent T. Martin & Dawn 
Martin, as Joint Tenants, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   LeeRoy J. Winkler & 
Sharon L. Winkler, 
husband & wife, as Joint 
Tenants, Life Estate 

160.0000 25.00000000% 0.55469712% 

   Roberta Unruh, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Kimberly Dukart, 
Remainderman 

0.0000 0.00000000% 0.00000000% 



 

Summit Carbon Storage #2, LLC – Broom Creek B-10 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
   Amanda Ahlschlager, 

Remainderman 
0.0000 0.00000000% 0.00000000% 

   Perry Winkler & Beth 
Winkler, husband & wife, 
Life Estate 

160.0000 25.00000000% 0.55469712% 

   Kacey Winkler, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Korey Winkler, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

19 Section 10-T142N-R88W 640 Donlyn J. Erickson & 
Roberta Erickson, aka 
Roberta C. Erickson, as 
Joint Tenants 

160.0000 25.00000000% 0.55469712% 

   James A. Swenson & 
Darlene A. Swenson, as 
Joint Tenants, Life Estate 

158.0000 24.68750000% 0.54776341% 

   Trent T. Martin & Dawn 
Martin, as Joint Tenants, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Trent T. Martin & Dawn 
Martin, as Joint Tenants 

322.0000 50.31250000% 1.11632796% 

20 Section 11-T142N-R88W 640 Fayette L. Cote & 
Robert V. Cote, as 
Trustees of the Robert V. 
Cote and Fayette L. Cote 
Trust Agreement of 
April 4, 2016 

160.0000 25.00000000% 0.55469712% 



 

Summit Carbon Storage #2, LLC – Broom Creek B-11 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
   James A. Swenson & 

Darlene A. Swenson, as 
Joint Tenants, Life Estate 

160.0000 25.00000000% 0.55469712% 

   Trent T. Martin & Dawn 
Martin, as Joint Tenants, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Ryan J. Flemmer 320.0000 50.00000000% 1.10939425% 
21 Section 12-T142N-R88W 640 Johnell J. Kusler 80.0000 12.50000000% 0.27734856% 
   Milda L. Hedblom 80.0000 12.50000000% 0.27734856% 
   Vivian Viola Hauff, aka 

Vivian V. Hauff, Life 
Estate 

80.0000 12.50000000% 0.27734856% 

   Jerry L. Hauff, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Willa Jean Ann Weaver 80.0000 12.50000000% 0.27734856% 
   Darwin Huber & Susan E. 

Huber, husband & wife, 
as Joint Tenants, Life 
Estate 

160.0000 25.00000000% 0.55469712% 

   Daryl D. Huber, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Darren D. Huber, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Jason T. Erickson & 
Angela Erickson, husband 
& wife, as Joint Tenants 

160.0000 25.00000000% 0.55469712% 



 

Summit Carbon Storage #2, LLC – Broom Creek B-12 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
22 Section 07-T142N-R87W 637.12 Trent T. Martin & Dawn 

Martin, husband & wife, 
as Joint Tenants 

190.8800 29.95981919% 0.66175367% 

   Kurt M. Swenson & 
FayE B. Swenson, 
trustees of the Swenson 
Living Trust dated May 
19, 2023 

120.5500 18.92108237% 0.41792961% 

   Joseph O. Swenson 6.0600 0.95115520% 0.02100915% 
   Johnell J. Kusler & 

Geoffrey E. Tayler, wife 
and husband 

0.5750 0.09024987% 0.00199344% 

   Milda L. Hedblom, aka 
Milda K. Hedblom & 
Edwin Fogelman, wife 
and husband 

0.5750 0.09024987% 0.00199344% 

   Todd Rueb & Darcy 
Rueb, husband & wife, as 
Joint Tenants 

318.4800 49.98744350% 1.10412462% 

23 Section 08-T142N-R87W 320 Travis Hellickson & 
Amber Hellickson, as 
Joint Tenants 

160.0000 50.00000000% 0.55469712% 

   Noel Helm & Betty Helm, 
husband & wife 

160.0000 50.00000000% 0.55469712% 

24 Section 17-T142N-R87W 320 Jason Erickson & Angela 
Erickson, husband & wife 
as Joint Tenants 

320.0000 100.00000000% 1.10939425% 

25 Section 18-T142N-R87W 637 Johnell J. Kusler 80.0000 12.55886970% 0.27734856% 



 

Summit Carbon Storage #2, LLC – Broom Creek B-13 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
   Milda L. Hedblom 80.0000 12.55886970% 0.27734856% 
   Jason Erickson & Angela 

Erickson, husband & wife 
as Joint Tenants 

158.4500 24.87441130% 0.54932349% 

   Robert Schutt & 
Alberta E. Schutt, 
Trustees, or their 
successors in trust, under 
the Robert Schutt and 
Alberta E. Schutt Living 
Trust, dated December 7, 
2015, and any 
amendments thereto 

316.0500 49.61538462% 1.09570016% 

   Keith Schutt 2.5000 0.39246468% 0.00866714% 
26 Section 13-T142N-R88W 640 Jason T. Erickson & 

Angela Erickson, husband 
& wife, as Joint Tenants 

318.8500 49.82031250% 1.10540736% 

   Roughrider Electric 
Cooperative, Inc. 

1.1500 0.17968750% 0.00398689% 

   Jolene M. Rust, aka 
JoLene M. Rust 

160.0000 25.00000000% 0.55469712% 

   Ernest J. Vollan, Life 
Estate 

160.0000 25.00000000% 0.55469712% 

   Cynthia K. Nickel, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

27 Section 14-T142N-R88W 640 Carol M. Kaelberer, Life 
Estate 

80.0000 12.50000000% 0.27734856% 



 

Summit Carbon Storage #2, LLC – Broom Creek B-14 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
   Morgan Nagel, 

Remainderman 
0.0000 0.00000000% 0.00000000% 

   Garrett Kirchmeier, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Chandler J. Kirchmeier, 
Remainerman 

0.0000 0.00000000% 0.00000000% 

   Kurt M. Swenson and 
FayE B. Swenson, 
Trustees, or their 
successors in interest, of 
the Swenson Living Trust 
dated May 19, 2023, and 
any amendments thereto 

80.0000 12.50000000% 0.27734856% 

   LeeRoy Fischer, aka 
LeeRoy J. Fischer 

320.0000 50.00000000% 1.10939425% 

   Fayette L. Cote & 
Robert V. Cote, as 
Trustees of the Robert V. 
Cote and Fayette L. Cote 
Trust Agreement of 
April 4, 2016 

160.0000 25.00000000% 0.55469712% 

28 Section 15-T142N-R88W 640 Trent Martin & Dawn 
Martin, husband & wife, 
as Joint Tenants 

640.0000 100.00000000% 2.21878849% 

29 Section 16-T142N-R88W 640 LeeRoy J. Fischer 320.0000 50.00000000% 1.10939425% 
   Perry Winkler & Beth 

Winkler, husband & wife, 
Life Estate 

160.0000 25.00000000% 0.55469712% 



 

Summit Carbon Storage #2, LLC – Broom Creek B-15 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
   Kacey Winkler, 

Remainderman 
0.0000 0.00000000% 0.00000000% 

   Korey Winkler, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Norman R. Winkler & 
Martha E. Winkler, 
husband & wife, as Joint 
Tenants 

160.0000 25.00000000% 0.55469712% 

30 Section 17-T142N-R88W 640 Doris B. Mutzenberger & 
James J. Mutzenberger, 
wife & husband, as Joint 
Tenants, Life Estate 

158.0000 24.68750000% 0.54776341% 

   Tony Mutzenberger, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Casey Mutzenberger, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Casey Mutzenberger  2.0000 0.31250000% 0.00693371% 
   Tony Mutzenberger  207.0000 32.34375000% 0.71763940% 
   Myron Flemmer & 

Evelyn Flemmer, husband 
& wife, Contract for Deed 
Seller 

0.0000 0.00000000% 0.00000000% 

   Perry Winkler & Beth 
Winkler, as Joint Tenants 

113.0000 17.65625000% 0.39175484% 

   Christopher Palmer & 
Kayla Palmer, husband & 
wife, as Joint Tenants 

160.0000 25.00000000% 0.55469712% 



 

Summit Carbon Storage #2, LLC – Broom Creek B-16 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
31 Section 18-T142N-R88W 400 Perry Winkler & Beth 

Winkler, husband & wife, 
Life Estate 

80.0000 20.00000000% 0.27734856% 

   Kacey Winkler, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Korey Winkler, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Perry Winkler & Beth 
Winkler, as Joint Tenants 

120.0000 30.00000000% 0.41602284% 

   Shawn Unruh & Shevelle 
Unruh, as Joint Tenants 

20.0000 5.00000000% 0.06933714% 

   Austin Jensen & Destinee 
Jensen, aka Destiny 
Jensen, as Joint Tenants 

20.0000 5.00000000% 0.06933714% 

   Paulette White, fka 
Paulette Hogan 

160.0000 40.00000000% 0.55469712% 

32 Section 19-T142N-R88W 320 Steven C. Goetz, aka 
Steve Goetz, a single 
person, Life Estate 

160.0000 50.00000000% 0.55469712% 

   Shane J. Goetz and 
Samantha J. Goetz, 
Remaindermen 

0.0000 0.00000000% 0.00000000% 

   Paul A. Schock 160.0000 50.00000000% 0.55469712% 
33 Section 20-T142N-R88W 640 Christopher Palmer & 

Kayla Palmer, husband & 
wife, as Joint Tenants 

160.0000 25.00000000% 0.55469712% 



 

Summit Carbon Storage #2, LLC – Broom Creek B-17 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
   Thomas Welk, aka 

Thomas C. Welk, Life 
Estate 

240.0000 37.50000000% 0.83204568% 

   Amy Dinius, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   David Welk, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Cody S. Thiel & 
Megan B. Thiel, husband 
& wife 

240.0000 37.50000000% 0.83204568% 

34 Section 21-T142N-R88W 640 Jerry Ballensky and Julie 
Ballensky, husband & 
wife, as Joint Tenants 

160.0000 25.00000000% 0.55469712% 

   David Fischer 160.0000 25.00000000% 0.55469712% 
   Cody S. Thiel & 

Megan B. Thiel, husband 
& wife 

160.0000 25.00000000% 0.55469712% 

   Sheila Hildebrand & 
Steven B. Hildebrand, 
wife & husband, as Joint 
Tenants 

160.0000 25.00000000% 0.55469712% 

35 Section 22-T142N-R88W 640 Irene Fischer, aka Irene E. 
Fischer, Life Estate 

320.0000 50.00000000% 1.10939425% 

   Barry R. Fischer 0.0000 0.00000000% 0.00000000% 
   Brendan B. Flemmer 297.6000 46.50000000% 1.03173665% 
   Jerry D. Ballensky and 

Julie Ballensky, husband 
& wife, as Joint Tenants 

22.4000 3.50000000% 0.07765760% 



 

Summit Carbon Storage #2, LLC – Broom Creek B-18 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
36 Section 23-T142N-R88W 640 Irene Fischer, aka Irene E. 

Fischer, Life Estate 
475.0000 74.21875000% 1.64675708% 

   Barry R. Fischer 0.0000 0.00000000% 0.00000000% 
   Brendan B. Flemmer 160.0000 25.00000000% 0.55469712% 
   Thomas M. Fandrich & 

Laura Jane Fandrich, 
husband & wife as Joint 
Tenants 

5.0000 0.78125000% 0.01733429% 

37 Section 24-T142N-R88W 640 Ernest J. Vollan, Life 
Estate 

320.0000 50.00000000% 1.10939425% 

   Cynthia K. Nickel, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   John M. Jochim 160.0000 25.00000000% 0.55469712% 
   Michael P. Bauman 140.0000 21.87500000% 0.48535998% 
   Violet J. Jochim 20.0000 3.12500000% 0.06933714% 
38 Section 19-T142N-R87W 637.16 Robert Schutt & 

Alberta E. Schutt, 
Trustees, or their 
successors in trust, under 
the Robert Schutt and 
Alberta E. Schutt Living 
Trust, dated December 7, 
2015, and any 
amendments thereto 

478.5900 75.11300144% 1.65920310% 

   Jeffrey Schutt 158.5700 24.88699856% 0.54973952% 



 

Summit Carbon Storage #2, LLC – Broom Creek B-19 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
39 Section 20-T142N-R87W 320 Robert Schutt & 

Alberta E. Schutt, 
Trustees, or their 
successors in trust, under 
the Robert Schutt and 
Alberta E. Schutt Living 
Trust, dated December 7, 
2015, and any 
amendments thereto 

160.0000 50.00000000% 0.55469712% 

   Mark S. Singer 160.0000 50.00000000% 0.55469712% 
40 Section 29-T142N-R87W 320 Jeffrey Schutt 160.0000 50.00000000% 0.55469712% 
   Robert Schutt & 

Alberta E. Schutt, 
Trustees, or their 
successors in trust, under 
the Robert Schutt and 
Alberta E. Schutt Living 
Trust, dated December 7, 
2015, and any 
amendments thereto 

60.0000 18.75000000% 0.20801142% 

   Ernest J. Vollan, Life 
Estate 

100.0000 31.25000000% 0.34668570% 

   Cynthia K. Nickel, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

41 Section 30-T142N-R87W 637.96 Rory C. Flemmer & 
Jennifer Flemmer, 
husband & wife, as Joint 
Tenants 

329.0000 51.57063139% 1.14059596% 

   Jeffrey Schutt 301.9600 47.33212114% 1.04685215% 



 

Summit Carbon Storage #2, LLC – Broom Creek B-20 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
   The North Dakota State 

Water Commission 
1.0000 0.15674964% 0.00346686% 

   Church of St. Joseph – 
Beulah Trustee, Inc., a 
nonprofit corporation, as 
trustee Church of St. 
Joseph – Beulah Trustee, 
Inc., a nonprofit 
corporation, as trustee 

6.0000 0.94049784% 0.02080114% 

42 Section 25-T142N-R88W 640 Duane Flemmer & Lori 
Flemmer, husband & 
wife, as Joint Tenants 

471.4920 73.67062500% 1.63459535% 

   Elsie Opp, fka Elsie 
Flemmer, Life Estate, 
Contract for Deed Seller 

0.0000 0.00000000% 0.00000000% 

   Duane Flemmer, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Linda Flemmer, Contract 
for Deed Seller & 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Dennis Flemmer, Contract 
for Deed Seller & 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Ernest J. Vollan, Life 
Estate 

160.0000 25.00000000% 0.55469712% 

   Cynthia K. Nickel, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Rory C. Flemmer 8.5080 1.32937500% 0.02949602% 



 

Summit Carbon Storage #2, LLC – Broom Creek B-21 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
43 Section 26-T142N-R88W 640 Brendan B. Flemmer 435.9000 68.10937500% 1.51120298% 
   Robb M. Moore & 

Heidi K. Moore, husband 
& wife, as Joint Tenants 

44.1000 6.89062500% 0.15288839% 

   Darwin Huber  54.8100 8.56406250% 0.19001843% 
   Cody Scott Thiel 105.1900 16.43593750% 0.36467869% 
44 Section 27-T142N-R88W 640 Jerry D. Ballensky & Julie 

Ballensky, husband & 
wife, as Joint Tenants 

297.6000 46.50000000% 1.03173665% 

   Brendan B. Flemmer 22.4000 3.50000000% 0.07765760% 
   Cody S. Thiel 80.0000 12.50000000% 0.27734856% 
   Cody S. Thiel, aka Cody 

Scott Thiel & Megan B. 
Thiel 

80.0000 12.50000000% 0.27734856% 

   Sheila Hildebrand & 
Steven B. Hildebrand, 
wife & husband, as Joint 
Tenants 

160.0000 25.00000000% 0.55469712% 

45 Section 28-T142N-R88W 640 Cody S. Thiel, aka Cody 
Scott Thiel & Megan B. 
Thiel 

480.0000 75.00000000% 1.66409137% 

   Cody S. Thiel & 
Megan B. Thiel, as Joint 
Tenants 

160.0000 25.00000000% 0.55469712% 



 

Summit Carbon Storage #2, LLC – Broom Creek B-22 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
46 Section 29-T142N-R88W 640 Emil Vernon Lapp, Jr., 

aka Emil V. Lapp, Jr. & 
Donna J. Lapp, husband 
& wife, as Joint Tenants, 
Life Estate 

480.0000 75.00000000% 1.66409137% 

   Michael Lapp, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Cody S. Thiel, aka Cody 
Scott Thiel & Megan B. 
Thiel 

160.0000 25.00000000% 0.55469712% 

47 Section 30-T142N-R88W 160 Clark D. Pochant & 
Jayne D. Pochant, 
husband & wife, as Joint 
Tenants 

73.0100 45.63125000% 0.25311523% 

   Chance Mastel 5.0000 3.12500000% 0.01733429% 
   Jessica Voegele 1.9900 1.24375000% 0.00689905% 
   Thomas Welk, aka 

Thomas C. Welk, Life 
Estate 

80.0000 50.00000000% 0.27734856% 

   Amy Dinius, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   David Welk, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

48 Section 32-T142N-R88W 480 Walter E. Frank 160.0000 33.33333333% 0.55469712% 
   Thomas Welk, aka 

Thomas C. Welk, Life 
Estate 

120.0000 25.00000000% 0.41602284% 



 

Summit Carbon Storage #2, LLC – Broom Creek B-23 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
   Amy Dinius, 

Remainderman 
0.0000 0.00000000% 0.00000000% 

   David Welk, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Dwight J. Frank & 
Beverly A. Frank, 
husband & wife, Joint 
Tenants 

200.0000 41.66666667% 0.69337140% 

49 Section 33-T142N-R88W 640 Paul A. Schock 320.0000 50.00000000% 1.10939425% 
   Steven C. Goetz, aka 

Steve Goetz, a single 
person, Life Estate 

160.0000 25.00000000% 0.55469712% 

   Shane J. Goetz and 
Samantha J. Goetz, 
Remaindermen 

0.0000 0.00000000% 0.00000000% 

   Ruby Emter, Life Estate 160.0000 25.00000000% 0.55469712% 
   Leeta Olin, 

Remainderman 
0.0000 0.00000000% 0.00000000% 

   Tammy Moore, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

50 Section 34-T142N-R88W 640 Michelle M. Braun 640.0000 100.00000000% 2.21878849% 
51 Section 35-T142N-R88W 640 Darwin Huber & Susan E. 

Huber, husband & wife, 
as Joint Tenants, Life 
Estate 

126.0500 19.69531250% 0.43699733% 

   Daryl D. Huber, 
Remainderman 

0.0000 0.00000000% 0.00000000% 



 

Summit Carbon Storage #2, LLC – Broom Creek B-24 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
   Darren D. Huber, 

Remainderman 
0.0000 0.00000000% 0.00000000% 

   Cody Scott Thiel 33.9500 5.30468750% 0.11769980% 
   Brendan B. Flemmer 320.0000 50.00000000% 1.10939425% 
   Delmer F. Voegele & 

Cassandra R. Voegele, 
husband & wife, as Joint 
Tenants, Life Estate 

160.0000 25.00000000% 0.55469712% 

52 Section 36-T142N-R88W 640 Ralph Kemmet 300.0000 46.87500000% 1.04005711% 
   Duane Flemmer & Lori 

Flemmer, husband & 
wife, as Joint Tenants 

160.0000 25.00000000% 0.55469712% 

   Elsie Opp, fka Elsie 
Flemmer, Life Estate, 
Contract for Deed Seller 

0.0000 0.00000000% 0.00000000% 

   Duane Flemmer, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Linda Flemmer, Contract 
for Deed Seller & 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Dennis Flemmer, Contract 
for Deed Seller & 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Ralph Kemmet & Dena 
Kemmet, as Joint Tenants 

20.0000 3.12500000% 0.06933714% 

   Jeffrey Schutt, aka Jeffrey 
J. Schutt 

160.0000 25.00000000% 0.55469712% 

53 Section 31-T142N-R87W 158.71 LeeRoy J. Fischer 158.7100 100.00000000% 0.55022488% 



 

Summit Carbon Storage #2, LLC – Broom Creek B-25 

Tract No. Land Description 
Total 
Acres Owner 

Acres 
Owned Tract Participation 

Storage Facility 
Participation 

       
54 Section 01-T141N-R88W 159.81 Larry Flemmer, aka Larry 

L. Flemmer 
159.8100 100.00000000% 0.55403842% 

55 Section 02-T141N-R88W 639.94 Corey M. Voegele & 
Roxanne Voegele, 
husband & wife, as Joint 
Tenants 

267.7400 41.83829734% 0.92821630% 

   Delmer F. Voegele & 
Cassandra R. Voegele, 
husband & wife, as Joint 
Tenants, Life Estate 

360.0400 56.26152452% 1.24820720% 

   Corey Voegele 0.0000 0.00000000% 0.00000000% 
   Jack J. Kraft & Deborah 

Kraft, as Joint Tenants 
12.1600 1.90017814% 0.04215698% 

56 Section 03-T141N-R88W 479.96 Delmer F. Voegele & 
Cassandra R. Voegele, 
husband & wife, as Joint 
Tenants, Life Estate 

319.9600 66.66388866% 1.10925557% 

   Eric John Voegele, 
Remainderman 

0.0000 0.00000000% 0.00000000% 

   Delmer F. Voegele & 
Cassandra R. Voegele, 
husband & wife, as Joint 
Tenants, Life Estate 

160.0000 33.33611134% 0.55469712% 

   Corey Voegele 0.0000 0.00000000% 0.00000000% 
       
 Total Acres: 28,844.57  28,844.57 Total Participation: 100.00000000% 
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EXHIBIT C 

Tract Participation Factors 

Attached to and made part of the Storage Agreement 
SCS #2 Broom Creek – Secure Geological Storage 

Mercer & Oliver Counties, North Dakota 

Tract No. Land Description Acres Tract Participation Factor 

1 Section 27-T143N-R88W 280 0.97071997% 

2 Section 28-T143N-R88W 480 1.66409137% 

3 Section 29-T143N-R88W 200 0.69337140% 

4 Section 32-T143N-R88W 480 1.66409137% 

5 Section 33-T143N-R88W 640 2.21878849% 

6 Section 34-T143N-R88W 640 2.21878849% 

7 Section 35-T143N-R88W 480 1.66409137% 

8 Section 05-T142N-R87W 80 0.27734856% 

9 Section 06-T142N-R87W 279.06 0.96746112% 

10 Section 01-T142N-R88W 320 1.10939425% 

11 Section 02-T142N-R88W 563.87 1.95485667% 

12 Section 03-T142N-R88W 644.63 2.23484004% 

13 Section 04-T142N-R88W 644.44 2.23418134% 

14 Section 05-T142N-R88W 644.07 2.23289860% 

15 Section 06-T142N-R88W 160.84 0.55760928% 

16 Section 07-T142N-R88W 320 1.10939425% 

17 Section 08-T142N-R88W 640 2.21878849% 

18 Section 09-T142N-R88W 640 2.21878849% 

19 Section 10-T142N-R88W 640 2.21878849% 

20 Section 11-T142N-R88W 640 2.21878849% 

21 Section 12-T142N-R88W 640 2.21878849% 

22 Section 07-T142N-R87W 637.12 2.20880394% 

23 Section 08-T142N-R87W 320 1.10939425% 

24 Section 17-T142N-R87W 320 1.10939425% 

25 Section 18-T142N-R87W 637 2.20838792% 

26 Section 13-T142N-R88W 640 2.21878849% 

27 Section 14-T142N-R88W 640 2.21878849% 

28 Section 15-T142N-R88W 640 2.21878849% 

29 Section 16-T142N-R88W 640 2.21878849% 

30 Section 17-T142N-R88W 640 2.21878849% 

31 Section 18-T142N-R88W 400 1.38674281% 

32 Section 19-T142N-R88W 320 1.10939425% 

33 Section 20-T142N-R88W 640 2.21878849% 

34 Section 21-T142N-R88W 640 2.21878849% 

35 Section 22-T142N-R88W 640 2.21878849% 

36 Section 23-T142N-R88W 640 2.21878849% 

37 Section 24-T142N-R88W 640 2.21878849% 
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38 Section 19-T142N-R87W 637.16 2.20894262% 

39 Section 20-T142N-R87W 320 1.10939425% 

40 Section 29-T142N-R87W 320 1.10939425% 

41 Section 30-T142N-R87W 637.96 2.21171610% 

42 Section 25-T142N-R88W 640 2.21878849% 

43 Section 26-T142N-R88W 640 2.21878849% 
44 Section 27-T142N-R88W 640 2.21878849% 
45 Section 28-T142N-R88W 640 2.21878849% 
46 Section 29-T142N-R88W 640 2.21878849% 
47 Section 30-T142N-R88W 160 0.55469712% 
48 Section 32-T142N-R88W 480 1.66409137% 
49 Section 33-T142N-R88W 640 2.21878849% 
50 Section 34-T142N-R88W 640 2.21878849% 
51 Section 35-T142N-R88W 640 2.21878849% 
52 Section 36-T142N-R88W 640 2.21878849% 
53 Section 31-T142N-R87W 158.71 0.55022488% 
54 Section 01-T141N-R88W 159.81 0.55403842% 
55 Section 02-T141N-R88W 639.94 2.21858048% 
56 Section 03-T141N-R88W 479.96 1.66395270% 

Total:  28,844.57 100.00000000% 
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EXHIBIT D 
 

Form of Pore Space Lease 
 

Attached to and made part of the Storage Agreement 
SCS #2 Broom Creek – Secure Geological Storage 

Mercer & Oliver Counties, North Dakota 
 

 

 

 

PORE SPACE LEASE 

THIS PORE SPACE LEASE (this “Lease”) is made effective as of the Effective Date (as 
defined below) by and between                            ,  
whose address is          , 
(whether one or more, “Lessor”), and Summit Carbon Storage #2, LLC, a Delaware limited 
liability company, whose address is 2321 N. Loop Dr., Ames, IA 50010 (whether one or more, 
“Lessee”).  Lessor and Lessee may be individually referred to herein as a “Party” and collectively 
as the “Parties”. 

1.  Leased Premises.  Lessor, for good and valuable consideration, the receipt and sufficiency of 
which is hereby acknowledged, does hereby grant, demise, lease and let unto Lessee for Lessee’s 
geologic storage operations and other purposes set forth herein, the lands described and 
incorporated herein by reference in Exhibit A attached (the “Leased Premises”).   

2.  Term.   

(a) Initial and Primary Term.  This Lease shall commence on the date Lessee executes 
this Lease (“Effective Date”) and continue for an initial term of twenty (20) years (“Initial Term”) 
unless sooner terminated in accordance with the terms of this Lease.  As consideration for the 
Initial Term, Lessee shall pay to Lessor TWENTY-FIVE and NO/100 DOLLARS ($25.00) per 
acre as a single one-time bonus payment, and an annual rental of Four and No/100 Dollars ($4.00) 
per acre on or before January 1 of each year of the Initial Term.  The annual rental shall increase 
by TWO percent (2.0%) commencing on January 1, 2026 and on January 1 each year thereafter.  
The first year’s rental has been paid in full, the receipt and sufficiency of which is hereby 
acknowledged by Lessor.  Lessee may, at any time prior to the expiration of the Initial Term, elect 
to extend the Initial Term for up to an additional twenty (20) years by providing written notice to 
Lessor and payment of One Hundred and No/100 Dollars ($100.00) per acre (the Initial Term, 
together with all extensions shall be referred to herein as the “Primary Term”).  For the avoidance 
of doubt, Lessor’s consent to any such extension will not be required provided that the foregoing 
payment is tendered to Lessor prior to the expiration of the Initial Term.  Lessee shall pay to Lessor 
the annual rentals when due throughout the Primary Term; provided, however, Lessee shall not be 
liable to Lessor for annual rentals with respect to any portion of the Leased Premises which are or 
become subject to Permit as set forth in Section 2(b), below. 
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(b) Operational Term.  This Lease shall continue beyond the Primary Term for so long 
as any portion of the Leased Premises or Lessee’s storage facilities located in, on or under the 
Leased Premises (including without limitation, any Reservoirs) are subject to a permit issued by 
the North Dakota Industrial Commission (the “Commission”) (a “Permit”) or under the ownership 
or control of the State of North Dakota; provided, however, that all of Lessee’s obligations under 
this Lease shall terminate upon issuance of a certificate of project completion pursuant to Chapter 
38-22 of the North Dakota Century Code (the “Operational Term”).  If the Primary Term expires 
and no portion of the Leased Premises or Lessee’s storage facilities located in, on or under the 
Leased Premises is subject to a Permit, this Lease shall terminate, and Lessee shall execute a 
document evidencing termination of this Lease in recordable form and shall record it in the official 
records of the county in which the Leased Premises is located.  As consideration for the 
Operational Term, Lessee shall pay to Lessor the royalty set forth in Section 3, below. 

3.  Royalty.  Lessee shall pay to Lessor its proportionate share of FIFTY cents ($0.50) per metric 
ton of carbon dioxide (CO2) injected into the reservoirs and subsurface pore spaces (as used herein, 
such terms shall have the meanings set forth in Chapter 38-22 and Chapter 47-31 of the North 
Dakota Century Code), stratum or strata underlying the Leased Premises (collectively, 
“Reservoirs”), or reservoirs and subsurface pore spaces, stratum or strata unitized or amalgamated 
therewith. The royalty shall increase TEN percent (10.0%) on January 1, 2026 and an additional 
TEN percent (10.0%) every five years thereafter, as outlined on attached Exhibit B.  The quantity 
of CO2 so injected shall be measured by meters installed by Lessee. Lessor’s “proportionate share” 
shall be determined on a net acre basis and the Parties hereby stipulate that the acreage set forth in 
Section 1 shall be used to calculate Lessor’s proportionate share. The quantity of carbon dioxide 
injected into the Reservoirs or any reservoirs or subsurface pore spaces, stratum or strata unitized 
or amalgamated therewith shall be determined through the use of metering equipment installed 
and operated by Lessee at the injection site.  All royalties due hereunder for carbon dioxide injected 
into the Reservoirs or any reservoirs or subsurface pore spaces, stratum or strata unitized or 
amalgamated therewith during any calendar month shall be paid to Lessor annually on or before 
March 31st for the prior year’s injection volumes.  Lessor and Lessee agree that this Lease shall 
continue as specified herein even in the absence of injection operations and the payment of 
royalties. 

4.  Right to Pore Space/Storage of Carbon Dioxide.  Lessor grants to Lessee the exclusive right to 
inject and store carbon dioxide (CO2) and other incidental gaseous substances into the Reservoirs, 
together with the right to construct, replace, inspect, repair, monitor, maintain, relocate, change 
the size of such surface or subsurface facilities on the Leased Premises that Lessee determines 
necessary or desirable for Lessee’s storage operations, including, but not limited to fences, 
pipelines, tanks, reservoirs, electric and communication lines, roadways, underground facilities 
and equipment, surface facilities and equipment, buildings, structures and other such facilities and 
appurtenances. Lessor shall not grant any other person the right to inject or store CO2 or any other 
incidental substances. 
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5.  Facility Right of Ways/Compensation.  Lessor grants Lessee the right of reasonable use of the 
surface of the Leased Premises, including without limitation, the rights of ingress and egress over 
the Leased Premises together with the right of way over, under and across the Leased Premises 
and the right from time to time to construct, replace, inspect, repair, monitor, maintain, relocate, 
change the size of such surface or subsurface facilities on the Leased Premises that Lessee 
determines necessary or desirable for Lessee’s storage operations, including, but not limited to 
fences, pipelines, tanks, reservoirs, electric and communication lines, roadways, underground 
facilities and equipment, surface facilities and equipment, buildings, structures and other such 
facilities and appurtenances, (each a “Facility” and collectively the “Facilities”); provided, 
however, that (i) Lessee shall provide Lessor with notice of operations and an offer of damage, 
disruption and loss of production payments, as each may be applicable, prior to the installation of 
any such Facilities on the Leased Premises, and (ii) the agreed up terms, including the amount of 
damage payments to be paid to Lessor, shall be memorialized in an agreement separate from this 
Lease, such agreement to be consistent with the grant contained herein.  Lessee shall be entitled to 
proceed with the installation of the Facilities while the separate agreement and amount of damage, 
disruption or loss is being agreed or determined.  Lessee shall have the further right to fence the 
perimeter of any Facility on the Leased Premises and sufficiently illuminate the site for the safety 
and security of operations. 

6.  Amalgamation.  Lessee, in its sole discretion, shall have the right and power, at any time and 
from time to time during the term of this Lease to pool, unitize, or amalgamate any reservoirs or 
subsurface pore spaces, stratum or strata underlying the Leased Premises with any other lands or 
interests into which such reservoirs or subsurface pore spaces extend and document such unit in 
accordance with applicable law or agency order. Amalgamated units shall be of such shape and 
dimensions as Lessee may elect and as are approved by the Commission.  Amalgamated areas may 
include, but are not required to include, land upon which injection or extraction wells have been 
completed or upon which the injection and/or withdrawal of carbon dioxide and/or related gaseous 
substances has commenced prior to the effective date of amalgamation.  In exercising its 
amalgamation rights under this Lease and if required by law, Lessee shall record or cause to be 
recorded a copy of the Commission’s amalgamation order or other notice thereof in the county in 
which the amalgamated unit is located.  Amalgamating in one or more instances shall, if approved 
by the Commission, not exhaust the rights of Lessee to amalgamate Reservoirs or portions of 
Reservoirs into other amalgamation areas, and Lessee shall have the recurring right to revise any 
amalgamated area formed under this Lease by expansion or contraction or both.  Lessee may 
dissolve any amalgamated area at any time and document such dissolution by recording an 
instrument in accordance with applicable law or agency order.  Lessee shall have the right to 
negotiate, on behalf of and as agent for Lessor, any unit, amalgamation, storage or operating 
agreements with respect to amalgamation of reservoir or pore space interests underlying the Leased 
Premises or the operation of any amalgamated areas formed under such agreements.  To the extent 
any of the terms of such agreements conflict with the terms of this Lease, the terms of such 
agreements shall control, and the provisions of this Lease shall be deemed modified to conform to 
the terms, conditions, and provisions of any such agreements which are approved by the 
Commission. 
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7.  Lessee Obligations.  Lessee shall have no obligation, express or implied, to begin, prosecute or 
continue storage operations in, upon or under the Leased Premises, or store and/or sell or use all 
or any portion of the gaseous substances stored thereon.  The timing, nature, manner and extent of 
Lessee’s operations, if any, under this Lease shall be at the sole discretion of Lessee.  All 
obligations of Lessee are expressed herein, and there shall be no covenants implied under this 
Lease, it being agreed that all amounts paid hereunder constitute full and adequate consideration 
for this Lease.  

8.  Ownership.  Lessee shall at all times be the owner of (i) the carbon dioxide and other gaseous 
substances stored in the Reservoirs or any reservoirs or subsurface pore spaces, stratum or strata 
unitized or amalgamated therewith, and (ii) all equipment, buildings, structures, facilities and other 
property constructed or installed by Lessee on the Leased Premises.  Lessee shall have the right, 
but not the obligation, at any time during this Lease to remove all or any portion of the property 
or fixtures placed by Lessee on the Lease Premises.  Notwithstanding the foregoing, title to the 
storage facility and to the stored carbon dioxide or other gaseous substances shall be transferred to 
the State of North Dakota upon issuance of a certificate of project completion by the Commission 
in accordance with Chapter 38-22 of the North Dakota Century Code. 

9.  Minerals, Oil and Gas.  This Lease is not intended to grant or convey, nor does it grant or 
convey, any right to or obligation for Lessee to explore for or produce minerals, including oil and 
gas, that may exist on or under the Leased Premises.  

10.  Surrender of Leased Premises.  Lessee shall have the right, but not the obligation, at any time 
from time to time to execute and deliver to Lessor a surrender and/or release covering all or any 
part of the Leased Premises for which the Reservoirs are not being utilized for storage as set forth 
herein, and upon delivery of such surrender and/or release to Lessor this Lease shall terminate as 
to such lands, and Lessee shall be released from all further obligations and duties as to the lands 
so surrendered and/or released, including, without limitation, any obligation to make payments 
provided for herein, except obligations accrued as of the date of the surrender and/or release. 
Lessee shall be able to surrender the any and or all of the Leased Premises if not utilizing the 
Reservoirs located thereunder. 

11.  Hold Harmless and Indemnification.  The Lessee agrees to defend, indemnify, and hold 
harmless Lessor from any claims by any person that are a direct result of the Lessee’s use of the 
Leased Premises or Reservoirs.  Notwithstanding the foregoing, such indemnity/hold harmless 
obligation excludes (i) any claim or cause of action, or alleged or threatened claim or cause of 
action, damage, judgment, interest, penalty or other loss arising or resulting from the negligence 
or intentional acts of Lessor or Lessor’s agents, invitees, or licensees; or third parties, and (ii) any 
claim for exemplary, punitive, special or consequential damages claimed by Lessor.  Lessee further 
accepts liability and indemnifies Lessor for reasonable costs, expenses and attorneys’ fees incurred 
in establishing and litigating the indemnification coverage provided above.  The legal defense 
provided by Lessee to the Lessor under this paragraph must be free of any conflicts of interest even 
if this requires Lessee to retain separate legal counsel for Lessor. 
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12.  Hazardous Substances. Lessee shall have no liability for any regulated hazardous substances 
located on the Leased Premises prior to the Effective Date or placed in, on or about the Leased 
Premises by Lessor or any third-party on or after the Effective Date, and nothing in this Lease shall 
be construed to impose upon Lessee any obligation for the removal of such regulated hazardous 
substances.  As used herein, “hazardous substances” shall have the meaning set forth in the 
Comprehensive Environmental Response Compensation and Liability Act (CERCLA) and any 
amendments thereto, or any other local, state or federal statutes. 

13.  Termination.  A material violation or default of any terms of this Lease by Lessee shall be 
grounds for termination of the Lease.  Lessor shall give Lessee written notice of violation or default 
and Lessee shall have sixty (60) days after receipt of said notice to substantially cure such 
violations or defaults.  If Lessee fails to substantially cure such violations or defaults within the 
60-day cure period, Lessor may terminate the Lease; provided that if it is not possible to cure such 
violations or defaults within the 60-day cure period, Lessee shall have a reasonable longer period 
of time to cure such violations or defaults provided it commences cure within the initial 60-day 
cure period and thereafter diligently pursues such cure.  Lessee may terminate the lease with thirty 
(30) days written notice to Lessor.  Upon termination of this Lease, Lessee shall have one hundred 
eighty (180) days to remove all facilities and property of Lessee located on the Leased Premises. 
For the avoidance of doubt, Lessee shall not be required to remove any CO2 or other incidental 
gaseous substances injected into the Reservoirs. 

14.  Taxes.  Lessee shall pay all taxes, if any, levied against its personal property or on its 
improvements to the Leased Premises.  Lessor shall pay for all real estate taxes and other 
assessments levied upon the Leased Premises.  Lessee shall have the right to pay all taxes, 
assessments and other fees on behalf of Lessor and to deduct the amount so paid from other 
payments due to Lessor hereunder. 

15.  Conduct of Operations.  In conducting its operations hereunder, Lessee shall use its best efforts 
to comply with all applicable laws, rules and regulations and ordinances pertaining thereto.  Lessee 
reserves and shall have the right to challenge and/or appeal any law, ruling, regulation, order or 
other determination and to carry on its operations in accordance with Lessee’s interpretation of the 
same, pending final determination. 

16.  Force Majeure.  Should Lessee be prevented from complying with any express or implied 
covenant of this Lease or from utilizing the Lease Premises for underground storage purposes by 
reason of scarcity of or an inability to obtain or to use equipment or material or failure or 
breakdown of equipment, or by operation of force majeure, any federal or state law or any order, 
rule or regulation of governmental authority, then while so prevented, Lessee's obligation to 
comply with such covenant shall be suspended and the primary term of this Lease shall be extended 
while and so long as Lessee is prevented by any such cause from utilizing the property for 
underground storage purposes and the time while Lessee is so prevented shall not be counted 
against Lessee, anything in this Lease to the contrary notwithstanding. 
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17.  Surface Damage Compensation.  The bonus and royalty amounts contemplated and paid to 
Lessor hereunder is compensation for, among other things, damages sustained by Lessor for lost 
land value, lost use of and access to Lessor’s land and lost value of improvements, if any and to 
the extent applicable.  Subject to Lessee’s obligation to compensate Lessor for the installation of 
any Facilities on the Leased Premises pursuant to Section 5 of this Agreement, Lessor agrees that 
such compensation is just and adequate for any and all such damages and all other damages which 
Lessor may sustain as a result of Lessee’s use of the property for its storage operations. 

18.  Warranty of Title and Quiet Enjoyment.  Lessor represents and warrants to Lessee that Lessor 
is the owner of the surface of the Leased Premises and the pore space located thereunder.  Lessor 
hereby warrants and agrees to defend title to the Leased Premises and the pore space located 
thereunder and Lessor hereby agrees that Lessee, at its option, shall have the right to discharge any 
tax, mortgage, or other lien upon the Leased Premises, and in the event Lessee does so, Lessee 
shall be subrogated to such lien with the right to enforce the same and apply royalty payments or 
any other payments due to Lessor toward satisfying the same.  

Lessor warrants that, except as disclosed to Lessee in writing, there are no liens, encumbrances, 
leases, mortgages, deeds of trust, options, or other exceptions to Lessor’s fee title ownership of the 
Leased Premises (collectively, "Liens") which are not recorded in the public records of the County 
in which the Leased Premises is located. Lienholders (including tenants), whether or not their 
Liens are recorded, shall be Lessor’s responsibility, and Lessor shall cooperate with Lessee to 
obtain a non-disturbance agreement from each party that holds a Lien (recorded or unrecorded) 
that might interfere with Lessee’s rights under this Lease. A non-disturbance agreement is an 
agreement between Lessee and a lienholder which provides that the lienholder shall not disturb 
Lessee’s possession or rights under the Lease or terminate this Lease so long as Lessor is not 
entitled to terminate this Lease under the provisions hereof.  

Lessor shall have the quiet use and enjoyment of the Leased Premises in accordance with the terms 
of this Lease. Lessor’s activities and any grant of rights Lessor makes to any person or entity, 
whether located on the Leased Premises or elsewhere, shall not, currently or prospectively, 
materially interfere with activities permitted hereunder. If Lessor has any right to select, determine, 
prohibit or control the location of sites for drilling, exploitation, production and/or exploration of 
minerals, hydrocarbons, water, gravel, or any other similar resource in, to or under the Lease 
Premises, then Lessor shall exercise such right so as to minimize interference with any of the 
foregoing. 

19.  Environmental Incentives and Tax Credits.  Lessee shall be the owner of (i) any and all credits, 
benefits, emissions reductions, offsets, and allowances, howsoever entitled, attributable to 
Lessee’s geologic storage operations, including any avoided emissions and the reporting rights 
related to these avoided emissions, such as 26 U.S.C. §45Q Tax Credits, and any other attributes 
of Lessee’s ownership of the Facilities and Lessee’s geologic storage operations (“Environmental 
Attributes”), and (ii) any and all credits, rebates, subsidies, payments or other incentives that relate 
to the use of technology incorporated into Lessee’s geologic storage operations, environmental 
benefits of such operations, or other similar programs available from any regulated entity or any 
governmental authority (“Environmental Incentives”).  Lessee is further entitled to the benefit of 
any
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and all (a) investment tax credits, (b) production tax credits, (c) credits under 26 U.S.C. §45Q 
credits, and (d) similar tax credits or grants under federal, state or local law relating to Lessee’s 
geologic storage operations (“Tax Credits”).  Lessor shall (i) cooperate with Lessee in obtaining, 
securing and transferring all Environmental Attributes and Environmental Incentives and the 
benefit of all Tax Credits, and (ii) shall allow Lessee to take any actions necessary to install 
additional equipment on the Facilities to comply with all monitoring and reporting obligations, 
and allow Lessee’s personnel to enter the premises and collect any data Lessee requires to satisfy 
its obligations required in connection with obtaining Tax Credits and Environmental Attributes.  
Lessor shall not be obligated to incur any out-of-pocket costs or expenses in connection with such 
actions unless reimbursed by Lessee. If any Environmental Incentives are paid directly to Lessor, 
Lessor shall immediately pay such amounts over to Lessee. 

20.  Assignment.  The rights of either Party hereto may be assigned in whole or part.   The assigning 
party shall provide written notice of any assignment within sixty (60) days after such assignment 
has become effective; provided, however, that an assigning party’s failure to deliver written notice 
of assignment within such 60-day period shall not be deemed a breach of this Lease unless such 
failure is willful and intentional. The Lessor’s consent shall not be required for an assignment by 
the Lessee of this Lease, whether by way of a collateral assignment to its financiers or otherwise.  

21.  Change of Ownership.  No change of ownership in the Leased Premises shall be binding on 
the Lessee for purpose of making payments to Lessor hereunder until the date Lessor, or Lessor's 
successors or assigns, furnishes Lessee the recorded original or a certified copy of the instrument 
evidencing the change in ownership. The Lessor’s consent shall not be required for a change in 
the direct or indirect control of the Lessee.  

22.  Notices.  All notices required to be given under this Lease shall be in writing and addressed 
to the respective Party at the addresses set forth at the beginning of this Lease unless otherwise 
directed by either Party. 

23.  No Waiver.  The failure of either Party to insist in any one or more instances upon strict 
performance of any of the provisions of this Lease or to take advantage of any of its rights 
hereunder shall not be construed as a waiver of any such provision or the relinquishment of any 
such rights, but the same shall continue and remain in full force and effect. 

24.  Notice of Lease.  This Lease shall not be recorded in the real property records.  Lessee shall 
cause a memorandum of this Lease to be recorded in the real property records of the county in 
which the Leased Premises are situated.   

25.  Confidentiality.  Lessor shall maintain in the strictest confidence, for the benefit of Lessee, all 
information pertaining to the compensation paid under this Lease, any information regarding 
Lessee and its business or operations on the Leased Premises or on any other lands, the capacity 
and suitability of any Reservoir or reservoirs and subsurface pore spaces, stratum or strata unitized 
or amalgamated therewith, and any other information that is deemed proprietary or that Lessee 
requests or identifies to be held confidential, in each such case whether disclosed by Lessee or 
discovered by Lessor. 
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26.  Counterparts.  This Lease may be executed in any number of counterparts, each of which, 
when executed and delivered, shall be an original, but all of which shall collectively constitute one 
and the same instrument.  

27.  Severability.  If any provision of this Lease is found to be invalid, illegal or unenforceable in 
any respect, such provision shall be deemed to be severed from this Agreement, and the validity, 
legality and enforceability of the remaining provisions contained herein shall not in any way be 
affected or impaired thereby. 

28.  Governing Law.  This Lease shall be governed by, construed and enforced in accordance with 
the laws of the State of North Dakota and the Parties hereby submit to the jurisdiction of the state 
or federal courts located in the State of North Dakota. 

29.  Further Assurances.  Each Party will execute and deliver all documents, provide all 
information, and take or forbear from all actions as may be necessary or appropriate to achieve the 
purposes of this Lease, including without limitation executing a memorandum of this Lease and 
all documents required to obtain any necessary government approvals. 

30.  Entire Agreement.  This Lease constitutes the entire agreement between the Parties and 
supersedes all prior negotiations, undertakings, notices, memoranda and agreement between the 
Parties, whether oral or written, with respect to the subject matter hereof.  This Lease may only be 
amended or modified by a written agreement duly executed by Lessor and Lessee. 

31.  Cooperation with Financiers. The Lessor hereby acknowledges and consents that Lessee may 
grant a collateral assignment or leasehold mortgage of Lessee’s rights under this Lease to Lessee’s 
debt financiers, it being understood that such collateral assignment or leasehold mortgage would 
only encumber the leasehold interest created hereunder. 

32.  Favored Nations.  If, at any time within the twelve (12) month period following the Effective 
Date, Lessee enters into a pore space lease agreement with a third party landowner covering any 
part of Lessee’s storage facility (“Third-Party Lease”), and if any of the payments specified in the 
Third-Party Lease would have been more favorable to Lessor had Lessor executed a lease 
agreement similar to the Third-Party Lease, then Lessor and Lessee will amend this Lease so that 
it reflects compensation terms similar to the Third-Party Lease, and Lessee will pay to Lessor the 
additional compensation, if any, that Lessor would have been paid had Lessor signed a lease 
agreement similar to the Third-Party Lease.  For the purposes of this Section 32, “Lessee’s storage 
facility” shall mean any storage facility (as such term in defined in ch. 38-22 of the North Dakota 
Century Code) operated by Lessee within a ten (10) mile radius of the Leased Premises which is 
subject to a permit is issued by the Commission pursuant to ch. 38-22 of the North Dakota Century 
Code. 

33.  Electronic Signatures.  This Lease, and any amendments hereto, to the extent signed and 
delivered by means of electronic transmission in portable document format (pdf) or by DocuSign 
or similar electronic signature process, shall be treated in all manner and respects as an original 
contract and shall be considered to have the same binding legal effect as if it were the original 
signed version thereof delivered in person. 
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34.  Insurance.  Lessee shall obtain and maintain in force commercial general liability insurance 
covering the Facilities and Lessee’s activities on the Leased Premises at all times during the term 
of this Lease, with a minimum occurrence and aggregate limit of one million dollars ($1,000,000).  
Such insurance coverage for the Facilities and Leased Premises may be provided as part of a 
blanket policy that covers other Facilities or properties as well.  Any such policies shall include 
Lessor as an additional insured. Lessee, or its insurer, shall provide thirty (30) days prior written 
notice (except ten (10) days for nonpayment of premium) to Lessor of any cancellation.  Lessee 
shall provide Lessor with copies of certificates of insurance evidencing this coverage upon request 
by Lessor. 

IN WITNESS WHEREOF, the Parties have executed this Lease effective for all purposes 
as of the Effective Date. 

LESSOR: 
 

By:       
 
Print:       

 

By:       
 
Print:       

 

 

LESSEE:     SUMMIT CARBON STORAGE #2, LLC 
 

 
By:       
 
Print:       
 
Its:       
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EXHIBIT A 
 

Leased Premises 
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EXHIBIT B 
 

Royalty Escalation Provision 
 

This Lease is subject to a Royalty Escalation. The royalty shall increase TEN percent (10.0%) on 
January 1, 2026, and an additional TEN percent (10.0%) every five years thereafter.  For the 
avoidance of doubt, the royalty to be paid is calculated below:  

Date:        Royalty Rate:   
Beginning January 1, 2026     $0.550  
Beginning January 1, 2031     $0.605 
Beginning January 1, 2036     $0.666 
Beginning January 1, 2041     $0.733 
Beginning January 1, 2046     $0.806 
Beginning January 1, 2051     $0.887 
Beginning January 1, 2056     $0.976 
Beginning January 1, 2061     $1.074 
Beginning January 1, 2066     $1.181 
Beginning January 1, 2071     $1.299 
Beginning January 1, 2076     $1.429 
 
 
 
 

SUMMIT CARBON STORAGE #2, LLC 
 
 
 
Dated: ____________________ By:         
 

Print:         
 

Its:        
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UNIT LEGAL DESCRIPTION 
 
 

OLIVER COUNTY 
Township 142 North, Range 87 West 
Section 05:  S2SW 
Section 06:  Lots 6 (39.62), 7 (39.44), E2SW (a/k/a SW), W2SE, SESE 
Section 07:  Lots 1 (39.34), 2 (39.30), 3 (39.26), 4 (39.22), E2W2, E2 (a/ka/ All) 
Section 08:  W2 
Section 17:  W2 
Section 18:  Lots 1 (39.21), 2 (39.24), 3 (39.26), 4 (39.29), E2W2, E2 (a/k/a All) 
Section 19:  Lots 1 (39.30), 2 (39.29), 3 (39.29), 4 (39.28), E2W2, E2 (a/k/a All) 
Section 20:  W2 
Section 29:  W2 
Section 30:  Lots 1 (39.33), 2 (39.44), 3 (39.54), 4 (39.65), E2W2, E2 (a/k/a All) 
Section 31:  Lots 1 (39.53), 2 (39.18), E2NW (a/k/a NW) 
 

[Containing 4,347.01 acres] 
 
MERCER COUNTY 
Township 143 North, Range 88 West 
Section 27:  SWNW, SW, S2SE 
Section 28:  S2N2, S2 
Section 29:  SENE, SE 
Section 32:  SW, E2 
Section 33:  All 
Section 34:  All 
Section 35:  W2, W2E2 
 

[Containing 3,200.00 acres] 
 
Township 142 North, Range 88 West 
Section 01:  S2 
Section 02:  Lot 2 (41.36), SWNE (a/k/a W2NE), Lots 3 (41.29), 4 (41.22), S2NW (a/k/a NW), 
S2 
Section 03:  Lots 1 (41.18), 2 (41.17), 3 (41.15), 4 (41.13), S2N2, S2 (a/k/a All) 
Section 04:  Lots 1 (41.12), 2 (41.11), 3 (41.11), 4 (41.10), S2N2, S2 (a/k/a All) 
Section 05:  Lots 1 (41.07), 2 (41.04), 3 (41.00), 4 (40.96), S2N2, S2 (a/k/a All) 
Section 06:  Lot 1 (40.84), SENE, E2SE (a/k/a E2E2) 
Section 07:  E2 
Section 08:  All 



Section 09:  All 
Section 10:  All 
Section 11:  All 
Section 12:  All 
Section 13:  All 
Section 14:  All 
Section 15:  All 
Section 16:  All 
Section 17:  All 
Section 18:  E2, SENW, NESW 
Section 19:  E2 
Section 20:  All 
Section 21:  All 
Section 22:  All 
Section 23:  All 
Section 24:  All 
Section 25:  All 
Section 26:  All 
Section 27:  All 
Section 28:  All 
Section 29:  All 
Section 30:  E2E2 
Section 32:  NW, E2 
Section 33:  All 
Section 34:  All 
Section 35:  All 
Section 36:  All 
 

[Containing 20,017.85 acres] 
 

Township 141 North, Range 88 West 
Section 01:  Lots 3 (39.92), 4 (39.89), S2NW (a/k/a NW) 
Section 02:  Lots 1 (39.90), 2 (39.96), 3 (40.01), 4 (40.07), S2N2, S2 (a/k/a All) 
Section 03:  Lots 1 (40.07), 2 (40.02), 3 (39.96), 4 (39.91), S2N2 (a/k/a N2), SE 
 
 [Containing 1,279.71] 
 
 

 

 

  



UNIT LEGAL DESCRIPTION BY TRACT NUMBER 
 
Tract 1 – Mercer County 

Township 143 North, Range 88 West  
Section 27:  SWNW, SW, S2SE containing 280 acres  

Tract 2 – Mercer County 
Township 143 North, Range 88 West  
Section 28:  S2N2, S2 containing 480 acres  

Tract 3 – Mercer County 
 Township 143 North, Range 88 West 
 Section 29:  SENE, SE containing 200 acres 
Tract 4 – Mercer County 
 Township 143 North, Range 88 West 
 Section 32:  SW, E2 containing 480 acres 
Tract 5 – Mercer County 
 Township 143 North, Range 88 West 
 Section 33:  All containing 640 acres 
Tract 6 – Mercer County 
 Township 143 North, Range 88 West 
 Section 34:  All containing 640 acres 
Tract 7 – Mercer County 
 Township 143 North, Range 88 West 
 Section 35:  W2, W2E2 containing 480 acres 
Tract 8 – Oliver County 
 Township 142 North, Range 88 West 

Section 05:  S2SW containing 80 acres  
Tract 9 – Oliver County 
 Township 142 North, Range 87 West 
 Section 06:  Lots 6 (39.62), 7 (39.44), E2SW, W2SE, SESE containing 279.06 acres 
Tract 10 – Mercer County 
 Township 142 North, Range 88 West 
 Section 01:  S2 containing 320 acres 
Tract 11 – Mercer County 
 Township 142 North, Range 88 West 

Section 02:  Lots 2 (41.36), 3 (41.29), 4 (41.22), SWNE, S2NW, S2 containing 563.87 
acres 

Tract 12 – Mercer County 
 Township 142 North, Range 88 West 

Section 03:  Lots 1 (41.18), 2 (41.17), 3 (41.15), 4 (41.13), S2N2, S2 [aka All] containing 
644.63 acres 
 

Tract 13 – Mercer County 
 Township 142 North, Range 88 West 



Section 04:  Lots 1 (41.12), 2 (41.11), 3 (41.11), 4 (41.10), S2N2, S2 [aka All] containing 
644.44 acres 

Tract 14 – Mercer County 
Township 142 North, Range 88 West 
Section 05:  Lots 1 (41.07), 2 (41.04), 3 (41.00), 4 (40.96), S2N2, S2 [aka All] containing 
644.07 acres 

Tract 15 – Mercer County 
Township 142 North, Range 88 West 

 Section 06:  Lot 1 (40.84), SENE, E2SE containing 160.84 acres 
Tract 16 – Mercer County 

Township 142 North, Range 88 West 
 Section 07:  E2 containing 320 acres 
Tract 17 – Mercer County 

Township 142 North, Range 88 West 
 Section 08:  All containing 640 acres 
Tract 18 – Mercer County 

Township 142 North, Range 88 West 
 Section 09:  All containing 640 acres 
Tract 19 – Mercer County 

Township 142 North, Range 88 West 
 Section 10:  All containing 640 acres 
Tract 20 – Mercer County 

Township 142 North, Range 88 West 
 Section 11:  All containing 640 acres 
Tract 21 – Mercer County 

Township 142 North, Range 88 West 
 Section 12:  All containing 640 acres 
Tract 22 – Oliver County 

Township 142 North, Range 87 West 
Section 07:  Lots 1 (39.34), 2 (39.30), 3 (39.26), 4 (39.22), E2W2, E2 [aka All] 
containing 637.12 acres 

Tract 23 – Oliver County 
Township 142 North, Range 87 West 
Section 08:  W2 containing 320 acres 

Tract 24 – Oliver County 
Township 142 North, Range 87 West 

 Section 17:  W2 containing 320 acres 
 
 
Tract 25 – Oliver County 

Township 142 North, Range 87 West 
Section 18:  Lots 1 (39.21), 2 (39.24), 3 (39.26), 4 (39.29), E2W2, E2 [aka All] 
containing 637 acres 



Tract 26 – Mercer County 
Township 142 North, Range 88 West 

 Section 13:  All containing 640 acres 
Tract 27 – Mercer County 

Township 142 North, Range 88 West 
 Section 14:  All containing 640 acres 
Tract 28 – Mercer County 

Township 142 North, Range 88 West 
 Section 15:  All containing 640 acres 
Tract 29 – Mercer County 

Township 142 North, Range 88 West 
 Section 16:  All containing 640 acres 
Tract 30 – Mercer County 

Township 142 North, Range 88 West 
 Section 17:  All containing 640 acres 
Tract 31 – Mercer County 

Township 142 North, Range 88 West 
 Section 18:  E2, SENW, NESW containing 400 acres 
Tract 32 – Mercer County 

Township 142 North, Range 88 West 
Section 19:  E2 containing 320 acres 

Tract 33 – Mercer County 
Township 142 North, Range 88 West 

 Section 20:  All containing 640 acres 
Tract 34 – Mercer County 

Township 142 North, Range 88 West 
 Section 21:  All containing 640 acres 
Tract 35 – Mercer County 

Township 142 North, Range 88 West 
 Section 22:  All containing 640 acres 
Tract 36 – Mercer County 

Township 142 North, Range 88 West 
 Section 23:  All containing 640 acres 
Tract 37 – Mercer County 

Township 142 North, Range 88 West 
 Section 24:  All containing 640 acres 
 
Tract 38 – Oliver County 

Township 142 North, Range 87 West 
Section 19:  Lots 1 (39.30), 2 (39.29), 3 (39.29), 4 (39.28), E2W2, E2 [aka All] 
containing 637.16 acres 

Tract 39 – Oliver County 
Township 142 North, Range 87 West 



 Section 20:  W2 containing 320 acres 
Tract 40 – Oliver County 

Township 142 North, Range 87 West 
 Section 29:  W2 containing 320 acres 
Tract 41 – Oliver County 

Township 142 North, Range 87 West 
Section 30:  Lots 1 (39.33), 2 (39.44), 3 (39.54), 4 (39.65), E2W2, E2 [aka All] 
containing 637.96 acres 

Tract 42 – Mercer County 
Township 142 North, Range 88 West 

 Section 25:  All containing 640 acres 
Tract 43 – Mercer County 

Township 142 North, Range 88 West 
 Section 26:  All containing 640 acres 
Tract 44 – Mercer County 

Township 142 North, Range 88 West 
 Section 27:  All containing 640 acres 
Tract 45 – Mercer County 

Township 142 North, Range 88 West 
 Section 28:  All containing 640 acres 
Tract 46 – Mercer County 

Township 142 North, Range 88 West 
 Section 29:  All containing 640 acres 
Tract 47 – Mercer County 

Township 142 North, Range 88 West 
 Section 30:  E2E2 containing 160 acres 
Tract 48 – Mercer County 

Township 142 North, Range 88 West 
 Section 32:  NW, E2 containing 480 acres 
Tract 49 – Mercer County 

Township 142 North, Range 88 West 
 Section 33:  All containing 640 acres 
Tract 50 – Mercer County 

Township 142 North, Range 88 West 
Section 34:  All containing 640 acres 

Tract 51 – Mercer County 
Township 142 North, Range 88 West 

 Section 35:  All containing 640 acres 
Tract 52 – Mercer County 

Township 142 North, Range 88 West 
 Section 36:  All containing 640 acres 
Tract 53 – Oliver County 

Township 142 North, Range 87 West 



 Section 31:  Lots 1 (39.53), 2 (39.18), E2NW containing 158.71 acres 
Tract 54 – Mercer County 

Township 141 North, Range 88 West 
 Section 01:  Lots 3 (39.92), 4 (39.89), S2NW containing 159.81 acres 
Tract 55 – Mercer County 

Township 141 North, Range 88 West 
Section 02:  Lots 1 (39.90), 2 (39.96), 3 (40.01), 4 (40.07), S2N2, S2 [aka All] containing 
639.94 acres 

Tract 56 – Mercer County 
Township 141 North, Range 88 West 
Section 03:  Lots 1 (40.07), 2 (40.02), 3 (39.96), 4 (39.91), S2N2, SE containing 479.96 
acres 
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2.0 GEOLOGIC EXHIBITS  
 
2.1 Overview of Project Area Geology 
The BK Fischer is situated approximately 11 miles south of Beulah, North Dakota (Figure 2-1). 
This project site is on the eastern flank of the Williston Basin.  
 
 Overall, the stratigraphy of the Williston Basin has been well studied, particularly the 
numerous oil-bearing formations. Through research conducted by the Energy & Environmental 
Research Center (EERC) via the Plains CO2 Reduction (PCOR) Partnership, the Williston Basin 
has been identified as an excellent candidate for long-term CO2 storage due, in part, to the thick 
sequence of clastic and carbonate sedimentary rocks and subtle structural character and tectonic 
stability of the basin (Peck and others, 2014; Glazewski and others, 2015). 
 
 The CO2 storage reservoir for this project is the Broom Creek Formation, a predominantly 
sandstone formation 5845 ft below kelly bushing (KB) elevation at the stratigraphic and reservoir-
monitoring well (Archie Erickson 2: NDIC File No. 38622) (Figure 2-2). Unconformably 
overlying the Broom Creek Formation is 242 ft of predominantly siltstone with interbedded 
dolostone and anhydrite of the undifferentiated Opeche and Spearfish Formations, hereafter 
referred to as the Opeche/Spearfish Formation. The Minnekahta Formation (limestone) is used to 
distinguish between the Spearfish Formation (above) and Opeche Formation (below); since the 
Minnekahta Formation is absent at Archie Erickson 2, and due to the similarity in lithology 
between the two formations, the Opeche and Spearfish are undifferentiated. The Opeche/Spearfish 
Formation serves as the primary upper confining zone (Figure 2-2). The Amsden Formation 
(dolostone, anhydrite, sandstone) unconformably underlies the Broom Creek Formation and serves 
as the lower confining zone (Figure 2-2). Together, the Opeche/Spearfish, Broom Creek, and 
Amsden Formations comprise the CO2 storage complex for BK Fischer (Table 2-1). 
 
 Including the Opeche/Spearfish Formation, there are 1087 ft (thickness at Archie Erickson 
2) of impermeable rock formations between the Broom Creek Formation and the next overlying 
permeable zone, the Inyan Kara Formation. An additional 2625 ft (thickness at Archie Erickson 2) 
of impermeable intervals separates the Inyan Kara Formation and the lowest underground source 
of drinking water (USDW), the Fox Hills Formation (Figure 2-2). 
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Figure 2-1. Topographic map showing well locations and BK Fischer in relation to the city of 
Beulah, North Dakota. 
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Figure 2-2. Stratigraphic column identifying the storage reservoir and confining zones (outlined 
in red) and the lowest USDW (outlined in blue). The Minnekahta Formation is not present at 
Archie Erickson 2. 
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Table 2-1. Formations Comprising the BK Fischer Storage Complex 
(simulation model values calculated from model extent shown in Figure 2-3) 

Formation Purpose 

Thickness at 
Archie 

Erickson 2, 
ft 

Depth at 
Archie 

Erickson 
2, 

MD* ft 

Average 
Simulation 

Model 
Thickness, ft 

Average 
Simulation 

Model 
Depth, 

TVD** ft Lithology 
Opeche/ 
Spearfish 

Upper 
confining 

zone 

242 5603 138 5106 Siltstone, 
dolostone, 
anhydrite 

Broom 
Creek 

Storage 
reservoir 

(i.e., 
injection 

zone) 

303 5845 280 5244 Sandstone, 
dolostone, 
anhydrite, 
siltstone 

Amsden  Lower 
confining 

zone 

265*** 6148 257 5524 Dolostone, 
sandstone, 
anhydrite 

* Measured depth (MD).  
** True vertical depth. 

*** Thickness estimated based on offset well information (resistivity and density logs). 
 
 
2.2 Data and Information Sources  
Several sets of data were used to characterize the injection and confining zones to establish their 
suitability for the storage and containment of injected CO2. Data sets used for characterization 
included both existing data (e.g., from published literature, publicly available databases, 
purchased/leased digital well logs, existing 3D and 2D seismic) and site-specific data acquired 
specifically to characterize the storage complex. 
 
2.2.1 Existing Data 
Well log data and interpreted formation top depths from 115 wellbores within the 4070-mi2  
(74-mi × 55-mi) area covered by the geologic model were used to characterize the depth, thickness, 
and extent of the subsurface geologic formations (Figure 2-3). Seismic interpretation products 
(seismic horizons and acoustic impedance volumes) from legacy 3D seismic data and 2D seismic 
data shown in Figure 2-3 were used to support generation of the 3D geologic model. 
 
 In addition to data from Archie Erickson 2, existing laboratory measurements for core 
samples from the Broom Creek Formation and its confining zones were available from nine 
additional wells: ANG 1 (ND-UIC-101), Flemmer 1 (NDIC File No. 34243), BNI 1 (NDIC File 
No. 34244), J-LOC 1 (NDIC File No. 37380), Liberty 1 (NDIC File No. 37672), MAG 1 (NDIC 
File No. 37833), Coteau 1 (NDIC File No. 38379), Milton Flemmer 1 (NDIC File No. 38594), and 
Slash Lazy H 5 (NDIC File No. 38701) (Figure 2-4). These measurements were compiled and used 
to establish relationships between measured petrophysical characteristics and estimates from well 
log data and were integrated with newly acquired site-specific data.  
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Figure 2-3. Map showing the extent of the regional geologic model, distribution of well 
control points, 2D and 3D seismic, and extent of the simulation model. The wells shown 
penetrate the storage reservoir and the upper and lower confining zones. 
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Figure 2-4. Map showing the spatial relationship between the BK Fischer and ten wells where 
core samples were collected from the formations comprising the storage complex. 

 
 
2.2.2 Site-Specific Data 
Site-specific efforts to characterize the storage complex generated multiple data sets, including 
geophysical well logs, petrophysical data, fluid analyses, whole core, and 3D seismic data. Archie 
Erickson 2 was drilled to a depth of 6402 ft MD in 2022, specifically to gather subsurface geologic 
data to support the development of this CO2 storage facility permit (SFP) application and serve as 
a future CO2 reservoir-monitoring well. Downhole logs were acquired, and cores were collected 
from the associated storage complex (Opeche/Spearfish, Broom Creek, and Amsden Formations). 
Broom Creek Formation stress tests, a fluid sample, and temperature and pressure measurements 
were collected in Archie Erickson 2 (Figure 2-5). 
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Figure 2-5. A schematic showing vertical relationship of coring and testing intervals in the 
Opeche/Spearfish Formation, the Broom Creek Formation, and the Amsden Formation in Archie 
Erickson 2. Tracks from left to right are 1) subsea true vertical depth (SSTVD); 2) gamma ray 
(GR or HSGR) (black) and caliper (dark blue); 3) MD; 4) resistivity – deep (red) and resistivity – 
shallow (light blue); 5) delta time (black), neutron porosity (NEUT) (blue), and density (green); 
6) testing intervals; 7) facies; and 8) cored interval.
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 Site-specific and existing data were used to assess the suitability of the storage complex for 
safe and permanent storage of CO2. Site-specific data were also used as inputs for geologic model 
construction (Section 3.0), numerical simulations of CO2 injection (Section 3.0), geochemical 
simulation (Appendix C), and geomechanical information (Section 2.4). The site-specific data 
improved the understanding of the subsurface and directly informed the selection of monitoring 
technologies, development of the timing and frequency for monitoring data collection, and 
interpretation of monitoring data with respect to potential subsurface risks. Furthermore, these data 
guided and influenced the design and operation of site equipment and infrastructure. 
 
2.2.2.1 Geophysical Well Logs 
Openhole wireline geophysical well logs were acquired in Archie Erickson 2. The logging suite 
included triple combo (GR, density, porosity, and resistivity), caliper, spectral GR, combinable 
magnetic resonance (CMR), dipole sonic including four-arm caliper and inclinometer, and an 
image log. 
 
 The acquired well logs were used to pick formation top depths and interpret lithology, 
petrophysical properties, and time-to-depth shifting of seismic data. Formation top depths were 
picked from the Pierre Formation to the base of the Amsden Formation (Figure 2-2). The site-
specific formation top depths were added to the existing data of the 115 wellbores within the 
4070-mi2 area covered by BK Fischer to understand the geologic extent, depth, and thickness of 
the subsurface geologic strata. Formation top depths of the Opeche/Spearfish, Broom Creek, and 
Amsden Formations were interpolated to create structural surfaces which served as inputs for the 
3D geologic model construction. 
 
2.2.2.2 Core Sample Analyses 
Four hundred fifty (450) ft of 4-in whole core was recovered from the storage complex in the 
Archie Erickson 2: 97 ft core from the Opeche/Spearfish Formation, 303 ft core from the Broom 
Creek Formation, and 50 ft core from the Amsden Formation. Core was analyzed to characterize 
the lithologies of the Opeche/Spearfish, Broom Creek, and Amsden Formations and correlated to 
the well log data. A core gamma ray log was acquired and matched to wireline gamma ray-to-
depth correct core depth measurements (Table 2-2a). Core analyses included porosity and 
permeability measurements, x-ray diffraction (XRD), x-ray fluorescence (XRF), thin-section 
analysis, scanning electron microscopy (SEM), interfacial tension (IFT) and contact angle (CA), 
geomechanics and capillary entry pressure measurements. The results were used to inform 
geologic modeling and predictive simulation inputs and assumptions, geochemical modeling, and 
geomechanical modeling. 
 
 

Table 2-2a. Core Depth Shift 

Core No. 
Start Bit 
Depth, ft 

End Bit 
Depth, ft 

Depth Shift, 
ft 

Core 8 5752 5872 3.74 
Core 9 5872 5958 3.70 
Core 10 5958 6080 4.28 
Core 11 6080 6202 3.59 
Core depth + depth shift = log depth.
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2.2.2.3 Formation Temperature and Pressure 
Temperature measurements from Archie Erickson 2 were used to derive a temperature gradient 
for the proposed injection site (Table 2-2b). In combination with depth, the temperature property 
was used primarily to inform predictive simulation inputs and assumptions. Temperature data were 
also used as inputs for geochemical modeling. 
 
 Formation pressure testing at Archie Erickson 2 was performed with the SLB (formerly 
Schlumberger) MDT (modular formation dynamics tester) tool. The MDT tool’s formation 
pressure measurements from the Broom Creek Formation are included in Table 2-3. The calculated 
pressure gradients were used to model formation pressure profiles for use in the numerical 
simulations of CO2 injection.  
 
 
Table 2-2b. Description of Archie Erickson 2 Temperature Measurements and Calculated 
Temperature Gradients 
Formation Sensor Depth MD, ft Sensor Depth TVD, ft Temperature, °F 
Opeche/Spearfish 5802.45 5802.37 –* 
Broom Creek 5933.99 5933.90 123.86 

5958.29 5958.20 126.25 
6034.03 6033.92 128.20 
6068.39 6068.28 129.78 

Mean Broom Creek 
Temperature, °F 

  127.02 

Broom Creek 
Temperature 
Gradient, °F/ft 

 0.015** 

  * Dry test. Temperature measurement is unreliable because it was impacted by tool temperature rather than fluid.  
** The temperature gradient is an average of the measured temperature minus the average annual surface 

temperature (40°F), divided by the associated test TVD depth.  
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Table 2-3. Description of Archie Erickson 2 Well Formation Pressure Measurements and 
Calculated Pressure Gradients 

Formation  Sensor Depth MD, ft Sensor Depth TVD, ft 
Sensor Formation 

Pressure, psia 
Opeche/Spearfish 5802.45 5802.37 –* 
Broom Creek 5933.99 5933.90 2842.83 

5958.29 5958.20 2854.14 
6034.03 6033.92 2888.71 
6068.39 6068.28 2904.57 

Mean Broom Creek 
Pressure, psi  

  2872.56 

Broom Creek Pressure 
Gradient, psi/ft  

 0.48* 

  * Dry test. No fluid was withdrawn because of low permeability. 
** The pressure gradient is an average of the sensor-measured pressures minus standard atmospheric pressure 

at 14.7 psi, divided by the associated test TVD depth. 
 
 
2.2.2.4 Microfracture In Situ Stress Tests 
Using the SLB MDT tool, microfracture in situ stress tests were performed in the Archie  
Erickson 2 wellbore. As shown in Figures 2-6 and 2-7, in situ reservoir stress-testing 
measurements provided real-time formation breakdown, instantaneous shut-in, propagation, and 
closure pressures. 
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Figure 2-6. Archie Erickson 2, Broom Creek Formation MDT microfracture in situ stress pump 
cycle graph at 6080.05 ft MD.  

  

Breakdown Pressure Propagation Pressure Closure Pressure 
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Figure 2-7. Archie Erickson 2, Opeche/Spearfish Formation MDT microfracture in situ stress 
pump cycle graph at 5802.14 ft MD. No clear breakdown was observed. 

 
 
 Microfracture in situ stress tests were performed in the Opeche/Spearfish and Broom Creek 
Formations (Table 2-4). The use of the dual-packer module on the MDT tool assembly to isolate 
the designated intervals tested a 1.5-ft section of the zone of interest. This small representative 
sample should be taken into consideration in the analysis of the pressures. Fracture propagation 
pressures determined from the microfracture test were used to calculate pressure constraints related 
to the maximum allowable bottomhole pressure (BHP) and a 1D mechanical earth model (1D 
MEM) that was generated using well log data from the Archie Erickson 2. Discussion of the 1D 
MEM can be found in Section 2.4.  
  

Maximum Injection Pressure is 9002 psia. 
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Table 2-4. Description of Archie Erickson 2 Microfracture In Situ Stress Tests 

Formation Test Depth 
Breakdown 

Pressure 
Propagation 

Pressure 
Closure Pressure  

(G-func) 

 MD, ft TVD, ft psia 
Gradient, 

psi/ft* 
Avg., 
psia 

Gradient, 
psi/ft* Avg., psia 

Gradient, 
psi/ft* 

Opeche/Spearfish 5802.14 5802.06 No observed formation breakdown. 
Broom Creek 6080.05 6079.94 8226.21 1.35 4202.25 0.689 4098.43 0.672 
* The pressure gradient is an average of the sensor-measured pressures minus standard atmospheric pressure at 

14.7 psi, divided by the associated test TVD depth. 
 
 

 No breakdown pressure was observed for Archie Erickson 2 in the Opeche/Spearfish 
Formation at 5802.14 ft MD with applied maximum injection pressure of 9002 psi (Figure 2-7). 
One predominant reason included limitations with the dual-packer mechanical specifications, the 
maximum injection pressures were limited by the maximum differential pressure rating for the 
MDT tool. The inability to break down the Opeche/Spearfish Formation at the depth indicates that 
the formation is tight competent rock and exhibits sufficient geologic integrity to contain the 
injected CO2. 
 
2.2.2.5 Fluid Sample Testing 
Fluid samples from the Inyan Kara and the Broom Creek Formations were collected from the 
Archie Erickson 2 wellbore via an MDT tool (“SLB Saturn 3D Radial Probe”). Results were 
analyzed by Minnesota Valley Testing Laboratories (MVTL), a state-certified lab. The salinity 
values from the Archie Erickson 2 wellbore samples are shown in Table 2-5. A more detailed fluid 
sample analysis report can be found in Appendix A. Fluid sample analysis results were used as 
inputs for geochemical modeling and dynamic reservoir simulations.  
 
 

Table 2-5. Description of Fluid Sample Test and Corresponding Total Dissolved 
Solids (TDS) Value 

Formation Well 
Test Depth/Interval, 

ft, MD 
MVTL 

TDS, mg/L 
Inyan Kara Archie Erickson 2 4731 3340 
Broom Creek Archie Erickson 2 5958 115,000 

 
 
 In situ fluid pressure testing was performed in the Opeche/Spearfish and Broom Creek 
Formations with the MDT tool. This test utilized the tool’s extra-large-diameter probe to test both 
the mobility and reservoir pressure. The MDT probe was unable to draw down reservoir fluid from 
the Opeche/Spearfish Formation in order to determine the reservoir pressure or to collect an in situ 
fluid sample, and the formation was unable to rebound (build pressure) because of low to almost 
zero permeability. The testing results provide further evidence of the confining properties of the 
Opeche/Spearfish Formation, ensuring sufficient geologic integrity to contain the injected CO2 
stream. 
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2.2.2.6 Seismic Survey 
A 208-square-mile 3D seismic survey was conducted from November 2021 to February 2022 south 
of Beulah, North Dakota (Figure 2-8). The Beulah 3D seismic data provided visualization of deep 
geologic formations at lateral-spatial intervals as short as 82.5 ft. Additionally, seismic data from 
nearby 3D surveys to the east, namely, the Center 3D and Minnkota 3D, and a connecting 2D line 
were used to interpret and evaluate the subsurface (Figure 2-8). The seismic data were used for 
assessment of the geologic structure and reservoir properties.  
 
 Data products generated from the interpretation of the Beulah 3D were used as inputs for the 
geologic model that was used to simulate migration of the CO2 plume. The Beulah 3D seismic 
data and the Archie Erickson 2 well logs were used to interpret surfaces for the formations of 
interest within the survey area. These surfaces were converted to depth using the time-to-depth 
relationship derived from Archie Erickson 2, Milton Flemmer 1, and Slash Lazy H 5 dipole sonic 
logs. The depth-converted surfaces for the storage reservoir and upper and lower confining zones 
were used as inputs for the geologic model. Detailed information about the structure and varying 
thickness of the formations away from well control was derived from these surfaces. A prestack 
seismic inversion was generated from the 3D seismic data and well logs from the Milton 
Flemmer 1, Archie Erickson 2, and Slash Lazy H 5 stratigraphic test wells. Depth-converted 
surfaces and poststack seismic inversion results from the Center 3D and Minnkota 3D were also 
used as inputs for the geologic model. 
 
 Interpretation of the 3D seismic data suggests there are no major stratigraphic pinch-outs or 
structural features with associated spill points (e.g., folds, domes, or fault traps) in BK Fischer. No 
structural features, faults, or discontinuities that would cause a concern about seal integrity in the 
strata above the Broom Creek Formation extending to the deepest USDW, the Fox Hills 
Formation, were observed in the 3D seismic data in BK Fischer.  
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Figure 2-8. Map showing the 2D and 3D seismic surveys used to characterize BK Fischer and 
inform the construction of the geologic model. The 3D seismic surveys from west to east are 
the Beulah 3D, Center 3D, and Minnkota 3D. 
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2.3 Storage Reservoir (injection zone) 
The Broom Creek Formation is laterally extensive across the simulation model area and 
surrounding region (Figure 2-9). The Broom Creek Formation comprises interbedded 
eolian/nearshore marine sandstone (permeable storage intervals) and dolostone layers 
(impermeable layers) with minor amounts of siltstone and anhydrite layers. The Broom Creek 
Formation unconformably overlies the Amsden Formation and is unconformably overlain by the 
Opeche/Spearfish Formation (Figure 2-2) (Murphy and others, 2009). 
 
 

 
 
Figure 2-9. Broom Creek Formation in North Dakota. The area within the green dashed line 
shows the extent originally proposed by Rygh (1990), and the area outside of the green dashed 
line has been modified based on new well control. 
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 The top of the Broom Creek Formation is located at a depth of 5845 ft below KB elevation 
at Archie Erickson 2 and the cored interval is made up of 215 ft of sandstone, 72 ft of dolostone 
and 16 ft of anhydrite. The thickness of the Broom Creek Formation at the Archie Erickson 2 is 
303 ft. Cored wells within the extent of the simulation model show minor anhydrite and siltstone 
intervals are also present in the Broom Creek Formation. Across the simulation model area, the 
Broom Creek Formation ranges in thickness from 139 to 492 ft (Figures 2-10a and 2-10b), with 
an average thickness of 280 ft based on offset-well data and geologic model characteristics. The 
net sandstone thickness within the simulation model area ranges from 6 to 397 ft, with an average 
thickness of 140 ft.  

 
 

 
 

Figure 2-10a. Isopach map of the Broom Creek Formation in the simulation model area. A 
convergent interpolation gridding algorithm was used with well formation tops, 3D seismic, 
and 2D seismic in the creation of this map (thickness of the Broom Creek Formation at Archie 
Erickson 2 is 303 ft, see Table 2-6). 
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Figure 2-10b. Isopach map of the Broom Creek Formation focused around the three 
stratigraphic and reservoir-monitoring wells (thickness of the Broom Creek Formation at 
Archie Erickson 2 is 303 ft, see Table 2-6). 

 
 The top of the Broom Creek Formation was picked based on the stratigraphic transition from 
a relatively low GR signature of sandstone and dolostone lithologies within the Broom Creek 
Formation to a relatively high GR signature representing the siltstones of the Opeche/Spearfish 
Formation (Figure 2-11). This transition is also noted with a drop in bulk density (RHOB) and 
dipole sonic compressional slowness values (DTC) and an increase in neutron porosity (NEUT) 
and resistivity (RES_D, RES_S). The bottom of the Broom Creek Formation was placed at the 
base of a relatively low GR package representing a 14-ft package of anhydrite that can be 
correlated across much of the study area. This rock package divides the clean sandstones and 
dolostone lithologies of the Broom Creek Formation from the dolostone and anhydrite of the 
Amsden Formation. Seismic data collected as part of site characterization efforts (Figure 2-8) were 
used to reinforce structural correlation and thickness estimations of the storage reservoir. The 
combined structural correlation and seismic interpretation indicate that the formation is continuous 
across the area near Archie Erickson 2 (Figures 2-12 and 2-13). A structure map of the Broom 
Creek Formation shows no detectable features with associated spill points in the simulation model 
area (Figures 2-14 and 2-15).
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Figure 2-11. Well log display of the interpreted facies of the Opeche/Spearfish, Broom 
Creek, and Amsden Formations in Archie Erickson 2. Tracks from left to right are  
1) SSTVD; 2) GR (black) and caliper (dark blue); 3) MD; 4) resistivity – deep (red) and 
resistivity – shallow (light blue); 5) delta time (black), NEUT (blue) and density (green); and 
6) facies. 

 



 BK FISCHER/ARCHIE ERICKSON 2 

Note: Wells in these cross sections are spaced evenly. These figures do not portray the relative distance 
between wells. Because of the spacing, the structure may appear more drastic than it actually is. 
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Figure 2-12. Regional well log stratigraphic cross sections of the upper confining zone and injection zone 
flattened on the top of the Amsden Formation. Logs displayed in tracks from left to right are 1) SSTVD; 
2) GR (black) and caliper (dark blue); 3) MD; 4) NEUT (blue) and bulk density (green); and 5) facies. 
The different depth scales are used between A-A' and B-B' for image display purposes. Cross section is 
scaled in SSTVD. 
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Note: Wells in these cross sections are spaced evenly. These figures do not portray the relative distance 
between wells. Because of the spacing, the structure may appear more drastic than it actually is. 
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Figure 2-13. Regional well log cross sections showing the structure of the upper confining zone and 
injection zone. Logs displayed in tracks from left to right are 1) SSTVD, 2) GR (black) and caliper (dark 
blue), 3) MD, 4) NEUT (blue) and bulk density (green), and 5) facies. The different depth scales are used 
between A-A' and B-B' for image display purposes. Cross section is scaled in SSTVD.  
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Figure 2-14. Structure map of the Broom Creek Formation in the simulation model 
referenced in feet below mean sea level. A convergent interpolation gridding algorithm was 
used with well formation tops, 3D seismic, and 2D seismic in the creation of this map. 

 
 
 Thirty-one (31) 1-in. diameter core plugs collected from the Broom Creek Formation were 
sampled and used to determine the distribution of porosity and permeability values throughout the 
formation (Table 2-6, Figure 2-16). The range in porosity and permeability predominantly 
captured the sandstone variability as this rock type was prominent in the sampling program over 
the dolostone. 
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Figure 2-15. Cross section of the BK Fischer storage complex from the geologic model showing facies distribution in the Broom 
Creek Formation. Depths are referenced as feet below mean sea level. Geologic model extent is displayed by the blue box in the 
inset map in the upper-left corner.
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Table 2-6. Description of CO2 Storage Reservoir (injection zone) at Archie Erickson 2  
Injection Zone Core Derived Properties   
Property   Description    
Formation Name    Broom Creek    
Lithology   Sandstone, dolostone, anhydrite 
Formation Top Depth (MD), ft  5845 
Thickness, ft   303 (sandstone 215, dolostone 72, anhydrite 16)  
Capillary Entry Pressure (brine/
CO2), psi    

3.12 

Geologic Properties    

Formation   Property  Laboratory Analysis 
Simulation Model 

Property Distribution  

Broom Creek (sandstone)   Porosity, %* 20.0 
(2.9–29.7) 

22.2 
(0.0–35.3)  

 Permeability, 
 mD**  

848.0481, 150.3868 
(0.0222–3710) 

458.79, 136.96 
(0.0–3401.2)  

Broom Creek (dolostone)  Porosity, %* 6.4 
(0.8–13.8) 

4.4 
(0.0–34.9)  

 Permeability,  
mD**  

4.7060, 0.0184 
(0.0–62.9) 

2.07, 0.0221 
(0.0–919.6)  

  * Porosity values are reported as the arithmetic mean followed by the range of values in parentheses. Values are 
measured at 2400 psi. 

** Permeability values are reported as the arithmetic mean and geometric mean, respectively, followed by the 
range of values in parentheses and do not have the 2.5 permeability calibration factor applied during simulation. 
Values are measured at 2400 psi. 

 
 
 Core-derived measurements from Archie Erickson 2 were used as the foundation for the 
generation of porosity and permeability properties within the 3D geologic model. The 1-in.-
diameter core plug sample measurements showed good agreement with the geologic model 
property distribution at the location of Archie Erickson 2. This agreement gave confidence to the 
geologic model, which is a spatially and computationally larger data set created with the 
extrapolation of porosity and permeability from offset well logs. The geologic model property 
distribution statistics shown in Table 2-6 are derived from a combination of the core plug analysis 
and the larger data set derived from offset well logs. 
 
 Sandstone intervals in the Broom Creek Formation are associated with low GR, low density, 
high porosity (neutron, density, and sonic), low resistivity because of brine salinity, and high sonic 
slowness measurements (Figure 2-11). The dolostone intervals in the formation are associated with 
an increase in GR measurements compared to the sandstone intervals, in addition to high density, 
low porosity (neutron, density, and sonic), high resistivity, and low sonic slowness measurements. 
The dolomitic sandstone intervals in the formation are the transitions between sandstone and 
dolostone, where the porosity begins to decrease, and density begins to increase in a transition 
from predominantly sandstone to dolostone (Figure 2-16). 
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Figure 2-16. Vertical distribution of core-derived porosity and permeability values in the  
BK Fischer storage complex from Archie Erickson 2. Tracks from left to right are  
1) SSTVD; 2) GR (black) and caliper (dark blue); 3) MD; 4) delta time (black), NEUT (blue), 
and bulk density (green); 5) core porosity (2400 psi) and log porosity (light blue); 6) core 
permeability (2400 psi) and log permeability (black); 7) facies; and 8) upscaled facies. 
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2.3.1 Mineralogy of the Injection Zone 
Powder XRD for average bulk composition analysis of 31 finely ground, homogenized samples 
from the Broom Creek Formation shows quartz as the most common mineral (~49%) followed by 
carbonate (~35%, mostly dolomite with some ankerite), sulfate (~7%, mostly anhydrite), feldspars 
(~5%, mostly K-feldspar), and clay minerals, ~4% (illite) (Figure 2-17a). Minor amounts of halide 
and oxide/hydroxide make up the rest of the mineralogy. The major constituents of the Broom 
Creek Formation obtained by XRD are also shown in Table 2-7a. These data align with the average 
elemental composition obtained by XRF which shows higher content of silica (Si) (>60%) 
followed by calcium (Ca), magnesium (Mg), sulfur (S), aluminum (Al), and others (Figure 2-17a). 
 
 

 
 

Figure 2-17a. Bar charts showing a) average mineralogy (wt%) and b) average elemental 
composition (wt%) of the Broom Creek Formation at Archie Erickson 2 (note elemental 
data by XRF were determined as oxides of the respective elements). 

 
 
 XRF analysis of the Broom Creek Formation (Figure 2-17b) shows a high percentage of 
SiO2 (2%–98%), CaO (0.2%–39%), and MgO (0%–22%) that confirm the dominance of sandstone 
and dolomite intervals in the Broom Creek Formation. A high percentage of CaO (~27%) and 
MgO (~18%) at the top of the formation indicates the presence of a dolomite layer that isolates the 
Broom Creek Formation from the Opeche/Spearfish Formation. As the formation gets deeper, the 
mineralogy changes to anhydrite-rich as indicated by a higher percentage of CaO (~39%) and SO3 
(~49%) that separates the Broom Creek Formation from the bottom Amsden Formation. The 
Broom Creek Formation consists of a clay content ranging from 0% to 21% with an average of 
~4%, with illite being the dominant clay type. 
 
 
 

 

 

(a) (b)
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Table 2-7a. XRD Analysis of the Broom Creek Formation at Archie Erickson 2. Only major constituents 
are shown. 

Formation 

Core 
Depth, ft, 

MD 

Log 
Depth, 
ft, MD 

Feldspar, 
wt% 

Quartz, 
wt% 

Anhydrite, 
wt% 

Dolomite, 
wt% 

Clay, 
wt% 

Others, 
wt% 

Illite/Total 
Clay,* 
wt% 

Broom Creek 5856.5 5852.8 5.90 11.70 0.00 72.20 3.80 6.40 100.00 
Broom Creek 5860.8 5857.1 0.00 2.80 0.00 85.50 4.20 7.50 90.48 
Broom Creek 5869 5865.3 3.10 3.00 1.60 87.70 1.70 2.90 100.00 
Broom Creek 5880.5 5876.8 1.50 6.40 0.90 85.30 3.10 2.80 100.00 
Broom Creek 5886.5 5882.8 5.00 83.10 0.00 8.20 1.90 1.80 100.00 
Broom Creek 5894.2 5890.5 1.60 43.50 18.30 35.80 0.00 0.80 NA** 
Broom Creek 5907 5903.3 2.10 65.40 23.20 6.60 1.20 1.50 100.00 
Broom Creek 5919.5 5915.8 5.00 72.20 0.00 20.00 2.40 0.40 100.00 
Broom Creek 5937.3 5933.6 3.60 94.60 0.00 0.00 0.90 0.90 100.00 
Broom Creek 5946.5 5942.8 2.70 96.10 0.00 0.00 0.00 1.20 NA 
Broom Creek 5955 5951.3 2.00 95.10 0.00 0.00 2.20 0.70 100.00 
Broom Creek 5974 5969.7 2.50 91.00 3.30 0.00 1.90 1.30 100.00 
Broom Creek 5984.4 5980.1 6.60 8.70 0.00 76.50 7.50 0.70 100.00 
Broom Creek 5990.5 5986.2 0.00 1.90 21.20 66.30 3.20 7.40 100.00 
Broom Creek 5998.2 5993.9 0.00 0.80 7.40 88.20 0.80 2.80 100.00 
Broom Creek 6002.3 5998.0 10.90 14.70 0.00 70.70 2.50 1.20 100.00 
Broom Creek 6010.2 6005.9 26.10 38.90 0.00 24.00 8.70 2.30 100.00 
Broom Creek 6016.2 6011.9 15.20 24.50 0.00 34.40 18.40 7.50 100.00 
Broom Creek 6021.4 6017.1 0.00 3.00 2.50 91.70 1.10 1.70 100.00 
Broom Creek 6026.2 6021.9 16.20 50.60 0.00 11.00 21.40 0.80 100.00 
Broom Creek 6046 6041.7 2.30 81.20 0.00 13.70 2.10 0.70 100.00 
Broom Creek 6053 6048.7 5.70 53.70 0.00 39.10 1.40 0.10 100.00 
Broom Creek 6067 6062.7 3.40 72.40 0.00 19.50 4.50 0.20 100.00 
Broom Creek 6088.2 6084.6 0.70 83.70 0.00 11.90 2.90 0.80 100.00 
Broom Creek 6099 6095.4 2.50 66.70 0.00 26.30 3.80 0.70 100.00 
Broom Creek 6105.6 6102.0 4.80 73.70 0.00 18.50 2.40 0.60 100.00 
Broom Creek 6116 6112.4 1.50 82.50 0.00 12.70 2.00 1.30 100.00 
Broom Creek 6122 6118.4 3.50 68.40 0.00 22.70 4.70 0.70 100.00 
Broom Creek 6125.2 6121.6 6.10 69.20 0.00 21.80 2.60 0.30 100.00 
Broom Creek 6137.5 6133.9 5.20 54.20 34.90 0.00 4.10 1.60 100.00 
Broom Creek 6144 6140.4 0.00 2.00 90.90 4.50 2.60 0.00 100.00 

 * Illite component of clays. 
** NA; no illite component was detected by XRD. 
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Figure 2-17b. Elemental composition by XRF as a function of depth in the Broom Creek 
Formation at Archie Erickson 2. 

 
 
 The Broom Creek Formation midsection at the core depth of 5919.5–5974 ft and KB 
elevation of 5915.3–5969.7 ft represents a highly porous and permeable zone averaging more than 
20% total porosity, reaching as high as 30.67% total porosity at some intervals, with permeability 
of >1000 mD. Thin-section and SEM EDS (energy-dispersive spectroscopy micrographs of the 
most porous sample show isolated grains of moderately sorted, subrounded quartz and subangular 
feldspar grains (Figures 2-18a and c). Grain contacts are mostly tangential with intergranular 
spaces occasionally occupied by dolomite (Figures 2-18a and c). In contrast, the least porous 
sample with ultralow permeability located at the Broom Creek Formation–Amsden Formation 
boundary primarily consists of anhydrite (>90%) with dolomite (~5%), quartz, and illite clay 
(Figures 2-18b and d). Figure 2-19 shows changes in the mineralogy at the Archie Erickson 2 as a 
function of depth next to the core sample porosity and permeability data. The Broom Creek 
Formation is highlighted in gray. 
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Figure 2-18. Thin section (a, b) and SEM (c, d) micrographs of the most porous (a, c) and the 
least porous (b, d) samples from the Broom Creek Formation at Archie Erickson 2. The most 
porous sample has a total porosity and permeability of 30.67% and >1000 mD, respectively, 
which notably reduced to 0.55% and 0.0039 mD in the least porous sample. The blue color in 
the thin sections a and b represents porosity. 
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Figure 2-19. Change in the mineralogy of the target reservoir Broom Creek Formation (highlighted in gray) at Archie Erickson 2 as a 
function of depth based on XRD in comparison to GR, facies, core sample total porosity (%), and permeability (mD). Data gaps in the 
porosity and permeability plots are due to the inability to obtain testable samples as solid plugs (e.g., samples too soft/brittle). Tracks 
from left to right are 1) GR (black), 2) MD, 3) total feldspar (orange), 4) quartz (blue), 5) anhydrite (yellow green), 6) dolomite 
(green), 7) total clay (light blue), 8) other (light green), 9) facies, 10) core porosity (2400 psi) (dark blue), and 11) core permeability 
(2400 psi) (red).
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2.3.2 Mechanism of Geologic Confinement 
For BK Fischer, the initial mechanism for geologic confinement of CO2 injected into the Broom 
Creek Formation will be the upper confining formation (Opeche/Spearfish Formation), which will 
contain the initially buoyant CO2 in the reservoir under the effects of relative permeability and 
capillary pressure. Lateral movement of the injected CO2 will be restricted by residual gas trapping 
(relative permeability) and solubility trapping (dissolution of the CO2 into the native formation 
brine), confining the CO2 within the proposed storage reservoir. After injected CO2 becomes 
dissolved in the formation brine, the brine density will increase. This higher-density brine will 
ultimately sink in the storage formation (convective mixing). Over a much longer period  
(>100 years), mineralization of the injected CO2 will ensure long-term, permanent geologic 
confinement. Injected CO2 is not expected to adsorb to any of the mineral constituents of the target 
formation; therefore, this process is not considered to be a viable trapping mechanism in this 
project. 
 
2.3.3 Geochemical Information of the Injection Zone 
Geochemical simulation was performed to calculate the effects of introducing the CO2 stream to 
the injection zone. The injection zone, the Broom Creek Formation, was investigated using the 
geochemical analysis option available in GEM, the compositional simulation software package 
from Computer Modelling Group Ltd. (CMG). For this geochemical modeling study, the injection 
scenario consisted of a single injection well injecting for a 20-year period with maximum 
bottomhole pressure (BHP) and maximum wellhead pressure (WHP) constraints of 3663 and  
2100 psi, respectively. A postinjection period of 25 years was run in the model to evaluate any 
dynamic behavior and/or geochemical reaction after the CO2 injection is stopped. 
 
 A geochemical simulation scenario was run with and without the geochemical model 
analysis option included, and results from the two cases were compared. The results do not show 
an evident difference in the CO2 gas molality fraction between the two cases for volume injected 
and injection pressure simulation results. As a result of geochemical reactions in the reservoir, 
cumulative volume and injection rate have no observable difference between the geochemical and 
nongeochemical cases. Additionally, the simulation results showed no significant precipitation 
caused by the presence of O2 that would affect the CO2 injection volume as demonstrated by the 
comparison in injection rates between the case with and without geochemical modeling. 
Simulation results show that, during CO2 injection, the supercritical CO2 (free-CO2 gas) remains 
dominant. CO2 dissolution in the formation water and residual trapping of CO2 slowly increased 
over time, while CO2 mineralization is negligible. The result is a small change in simulated 
porosity, less than 0.01% porosity units, equating to a maximum increase in average porosity from 
22.00% to 22.01% after the 20-year injection period plus 25 years of postinjection. A full 
description of the geochemical results for the injection zone can be found in Appendix C.  
 
2.4 Confining Zones 
The confining zones for the Broom Creek Formation are the overlying Opeche/Spearfish 
Formation and the underlying Amsden Formation (Figure 2-2, Table 2-7b). Both the overlying and 
underlying confining formations consist primarily of impermeable rock layers. 
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Table 2-7b. Properties of Upper and Lower Confining Zones at Archie Erickson 2 
Confining Zone Properties Upper Confining Zone Lower Confining Zone 
Stratigraphic Unit  Opeche/Spearfish Amsden 
Lithology Siltstone/anhydrite/ dolostone Dolostone/ 

anhydrite/sandstone 
Formation Top Depth (MD), ft  5603 6148 
Thickness, ft  242 265* 
Capillary Entry Pressure 
(brine/CO2), psi  

2009.6 278.7 

Depth below Lowest Identified 
USDW, ft  

4052 4597 

 
 
Formation   Property  Laboratory Analysis  

Simulation Model 
Property 

Distribution  

Opeche/Spearfish  Porosity, %** 4.6 
(0.7–7.6) 

2.1 
(0.0–14.6) 

 Permeability, mD *** 0.0011, 0.0005 
(0.0001–0.0043) 

0.1088, 0.0021  
(0.00–6.37) 

Amsden  Porosity, % ** 3.8  
(0.4–9.4) 

2.9 
(0.0–35.1) 

 Permeability, mD *** 3.3256, 0.0022  
(0.0002–26.6) 

0.7056, 0.0070 
(0.00–156.05) 

  * Thickness estimated based on offset well information 
** Porosity values recorded at 2400-psi confining pressure. Porosity values from the model are reported as the  

arithmetic mean followed by the range of values in parentheses. 
*** Permeability values recorded at 2400-psi confining pressure. Permeability values are reported as the arithmetic 

 mean and geometric mean, respectively, followed by the range of values in parentheses and do not have the 2.5  
 permeability calibration factor applied during simulation. 

 
 
2.4.1 Upper Confining Zone 
In BK Fischer, the upper confining zone, the Opeche/Spearfish Formation, consists of 
predominantly siltstone with interbedded dolostone and anhydrite (Table 2-7b). The upper 
confining zone is laterally extensive across the simulation model area (Figure 2-20) and is 5603 ft 
below the KB elevation and 242 ft thick as observed in Archie Erickson 2 (Figures 2-20 and 2-
21). The contact between the underlying Broom Creek Formation and the upper confining zone is 
an unconformity that can be correlated across the Broom Creek Formation extent where the 
resistivity and GR logs show a significant change across the contact. A relatively low GR signature 
of sandstone and dolostone lithologies within the Broom Creek Formation changes to a relatively 
high GR signature representing the siltstones of the Opeche/Spearfish Formation (Figure 2-11).
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Figure 2-20. Structure map of the Opeche/Spearfish Formation across the simulation model 
area in feet below mean sea level. A convergent interpolation gridding algorithm was used 
with well formation tops, 3D seismic, and 2D seismic in creation of this map. 
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Figure 2-21. Isopach map of the Opeche/Spearfish Formation in the simulation model area. 
A convergent interpolation gridding algorithm was used with well formation tops, 3D 
seismic, and 2D seismic in creation of this map. 
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2.4.1.1 Mineralogy of the Upper Confining Zone 
Powder XRD for average bulk composition analysis of 10 finely ground, homogenized samples 
from the Opeche/Spearfish Formation shows carbonates (~24%, mostly dolomite with some 
ankerite) and quartz (~23%) as the most common minerals followed by feldspar (~18%, sodium- 
and potassium-feldspar contributing equally), clay (~17%, mostly illite and chlorite with a minor 
contribution from kaolinite), and sulfates (~16%, mostly anhydrite) (Figure 2-22a). Minor amounts 
of oxide/hydroxide (~0.5%) and sulfide (~0.2%) minerals make up the rest of the mineralogy. The 
major constituents of the Opeche/Spearfish Formation obtained by XRD are also shown in  
Table 2-7c. XRD data aligns with the average elemental composition obtained by XRF which 
shows silica (Si) as the dominant element followed by calcium (Ca), sulfur (S), aluminum (Al), 
magnesium (Mg), iron (Fe), potassium (K), and other trace elements (Figure 2-22a). 
 
 

 
 

Figure 2-22a. Bar charts showing a) average mineralogy (wt%) and b) average elemental 
composition (wt%) of the Opeche/Spearfish Formation at Archie Erickson 2 (note: elemental 
data by XRF were determined as oxides of the respective elements). 
 
 

 XRF analysis of the Opeche/Spearfish Formation (Figure 2-22b) identifies SiO2 (1-65%), 
CaO (5-40%), MgO (0.3-17%), and Al2O3 (0.2-11%) correlating well with the silicate, carbonate, 
and aluminum-rich mineralogy determined by XRD. A high percentage of CaO (~40%) and SO3 
(~55%) at the base of the Opeche/Spearfish Formation indicates the dominance of anhydrite 
separating the Opeche/Spearfish Formation from the Broom Creek Formation. The 
Opeche/Spearfish Formation consists of a much higher clay content compared to the Broom Creek 
Formation ranging from 0% to 24% with an average of ~17% with illite being the most dominant 
clay type. 
 
 
 
 

(a) (b)
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Table 2-7c. XRD Analysis of the Opeche/Spearfish Formation at Archie Erickson 2. Only major 
constituents are shown. 

Formation  

Core 
Depth, ft, 

MD 

Log 
Depth, 
ft, MD 

Feldspar, 
wt% 

Quartz, 
wt% 

Anhydrite, 
wt% 

Dolomite, 
wt% 

Clay, 
wt% 

Others, 
wt% 

Illite/Total 
Clay,* 
wt% 

Opeche/Spearfish 5756.7 5753.0 26.10 11.80 0.00 42.30 14.10 5.70 65.25 
Opeche/Spearfish 5771.5 5767.8 12.70 22.90 29.30 14.50 20.10 0.50 70.15 
Opeche/Spearfish 5780.6 5776.9 15.30 23.80 0.00 22.70 24.10 14.10 73.03 
Opeche/Spearfish 5790.3 5786.6 13.70 14.40 0.00 48.50 22.20 1.20 69.82 
Opeche/Spearfish 5800 5796.3 27.00 24.90 0.00 15.90 23.70 8.50 67.09 
Opeche/Spearfish 5811.6 5807.9 19.50 31.50 0.00 14.90 24.80 9.30 85.89 
Opeche/Spearfish 5817.4 5813.7 23.20 40.80 13.30 12.20 9.40 1.10 34.04 
Opeche/Spearfish 5823.2 5819.5 20.00 31.80 21.70 14.30 10.30 1.90 63.11 
Opeche/Spearfish 5834 5830.3 21.00 30.70 0.00 14.60 24.60 9.10 88.21 
Opeche/Spearfish 5848.7 5845.0 1.50 0.30 95.50 1.70 0.00 1.00 NA** 

* Illite component of clay. 
** NA; no illite component was detected by XRD. 

 
 

 
 

Figure 2-22b. Elemental composition by XRF as a function of depth in the Opeche/Spearfish 
Formation at Archie Erickson 2. 
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 Thin-section and SEM-EDS micrographs of the most porous sample at the core depth of 
5817.4 ft – KB elevation of 5813.6 ft in the Opeche/Spearfish Formation show well-compacted 
angular and poorly sorted quartz and feldspar grains with contacts typically separated by a clay 
matrix and iron oxides. This property together with the existence of long and sutured grain contacts 
give rise to the pore spaces that are isolated and discontinuous in the Opeche/Spearfish Formation 
(Figures 2-23a and 2-23c). The least porous sample, located at the Opeche/Spearfish Formation–
Broom Creek Formation boundary (core depth of 6144 ft – KB elevation of 6140.4), is mostly 
composed of clay matrix with quartz and feldspar clasts embedded into it. Oxide minerals such as 
iron oxide and titanium oxide are frequently observed (Figures 2-23b and 2-23d). Figure 2-24 
shows the changes in the mineralogy at the Archie Erickson 2 well as a function of depth next to 
the core sample porosity and permeability data. The Opeche/Spearfish Formation is highlighted in 
gray. 
 
 

 
 

Figure 2-23. Thin section (a, b) and SEM (c, d) micrographs of the most porous (a, c) and the 
least porous (b, d) samples from the Opeche/Spearfish Formation at Archie Erickson 2. The 
most porous sample has a total porosity and permeability of 8.25% and 0.00202 mD. In the 
least porous sample, the porosity is notably reduced to 0.28% and permeability is 0.00225 mD. 
The blue color in thin section a represents porosity.  
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Figure 2-24. Change in the mineralogy of the upper-confining Opeche/Spearfish Formation 
(highlighted in gray) at Archie Erickson 2as a function of depth based on XRD in 
comparison to GR, facies, core sample total porosity (%), and permeability (mD). Very low 
total porosity and permeability with a high clay content make the Opeche/Spearfish 
Formation an ultralow permeable formation. Data gaps in the porosity and permeability 
plots are due to the inability to obtain testable samples as solid plugs (e.g., samples too 
soft/brittle). Tracks from left to right are 1) GR (black); 2) MD; 3) total Feldspar (orange), 
4) Quartz (blue); 5) Anhydrite (yellow green); 6) Dolomite (green); 7) total Clay (light 
blue) 8) Other (light green); 9) Facies; 10) core porosity (2400 psi) (dark blue); 11) core 
permeability (2400 psi) (red). 
 
 

2.4.1.2 Geochemical Interaction 
Geochemical simulation using the PHREEQC geochemical software was performed to calculate 
the potential effects of an injected multicomponent CO2 stream on the Opeche/Spearfish 
Formation. This geochemical simulation was run for 45 years to represent 20 years of injection 
plus 25 years of postinjection.  
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 Results showed geochemical processes at work. The pH at the interface between the 
injection zone and upper confining zone has the greatest change in value, declining from it’s initial 
value of 6.47 to a level of 5.05 after 10 years of injection, and stabilizes at 5.03 by the end of  
25 years of postinjection. K-feldspar starts to dissolve from the beginning of the simulation period 
while illite and quartz start to precipitate at the same time. The net change due to precipitation or 
dissolution at a 1-2 meter interval above the injections zone is less than 5 kg per cubic meter with 
little dissolution or precipitation taking place during the later years of simulation. The overall net 
porosity changes from dissolution and precipitation are minimal, less than 0.1% change during the 
life of the simulation. These results suggest that geochemical change from exposure to CO2 is 
minor and therefore the ability of the Opeche/Spearfish Formation to maintain its sealing integrity 
will not be compromised by geochemical processes. A full description of the geochemical results 
for the upper confining zone can be found in Appendix C. 
 
2.4.2 Additional Overlying Confining Zones 
Several other formations provide additional confinement above the Opeche/Spearfish Formation. 
Impermeable rocks above the primary seal include the Piper, Rierdon, and Swift Formations, 
which make up the first additional group of confining formations (Table 2-8a). At Archie  
Erickson 2, together with the Opeche/Spearfish Formation, these intervals are 1087 ft thick and 
will isolate Broom Creek Formation fluids from migrating upward to the next permeable interval, 
the Inyan Kara Formation (Figure 2-25). Above the Inyan Kara Formation, 2625 ft of impermeable 
rocks acts as an additional seal between the Inyan Kara sandstone interval and the lowermost 
USDW, the Fox Hills Formation (Figure 2-26). Confining layers above the Inyan Kara sandstone 
interval include the Skull Creek, Mowry, Belle Fourche, Greenhorn, Carlile, Niobrara, and Pierre 
Formations (Table 2-8a).  
 
 The formations between the Broom Creek and Inyan Kara Formations and between the Inyan 
Kara Formation and lowest USDW have demonstrated the ability to prevent the vertical migration 
of fluids throughout geologic time and are recognized as impermeable flow barriers in the 
Williston Basin (Downey, 1986; Downey and Dinwiddie, 1988). 
 
 

Table 2-8a. Description of Zones of Confinement above the Immediate Upper 
Confining Zone (data based on Archie Erickson 2) 

Name of Formation  Lithology 

Formation 
Top Depth 

MD, ft 
Thickness, 

ft 

Depth below  
Lowest Identified 

USDW, ft 
Pierre  Mudstone 1798 1480 0 
Niobrara Mudstone 3278 380 1480 
Carlile Mudstone 3658 48 1860 
Greenhorn  Mudstone 3706 106 1908 
Belle Fourche Mudstone 3812 293 2014 
Mowry  Mudstone 4105 78 2307 
Skull Creek Mudstone 4193 230 2395 
Swift  Mudstone 4758 440 2960 
Rierdon  Mudstone 5198 209 3400 
Piper (Kline Member) Carbonate 5407 103 3609 
Piper (Picard Member) Mudstone 5510 93 3712 
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Figure 2-25. Isopach map of the interval between the top of the Broom Creek Formation  
and the top of the Swift Formation. This interval represents the primary and secondary 
confinement zones. A convergent interpolation gridding algorithm was used with well 
formation tops, 3D seismic, and 2D seismic in creation of this map. 

 
 
 Sandstones of the Inyan Kara Formation comprise the first unit with relatively high porosity 
and permeability stratigraphically above the injection zone and the primary sealing formation. The 
Inyan Kara represents the most likely candidate to act as an overlying pressure dissipation zone. 
Monitoring distributed temperature sensor data for the Inyan Kara Formation using the downhole 
fiber-optic cable provides an additional opportunity for mitigation and remediation (Section 5.0). 
In the unlikely event of out-of-zone migration through the primary and secondary sealing 
formations, CO2 would become trapped in the Inyan Kara Formation. The depth to the Inyan Kara 
Formation at the Archie Erickson 2 well location is 4423 ft below KB elevation, and the interval 
itself is 335 ft thick. 
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Figure 2-26. Isopach map of the interval between the top of the Inyan Kara Formation and 
the top of the Pierre Formation. This interval represents the tertiary confinement zone. A 
convergent interpolation gridding algorithm was used with well formation tops, 3D 
seismic, and 2D seismic in creation of this map.
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2.4.3 Lower Confining Zone 
The lower confining zone of the storage complex is the Amsden Formation, which comprises 
primarily dolostone and anhydrite. The Amsden Formation does include some thin sandstone 
intervals on the order of 1 to 8 in. thick. The sandstone intervals in the Amsden Formation are 
isolated from the sandstones of the Broom Creek Formation by thick impermeable dolostone and 
anhydrite intervals. The top of the Amsden Formation was placed at the top of an argillaceous 
dolostone, which has relatively high GR character that can be correlated across the simulation 
model area (Figure 2-11). The Amsden Formation is 6148 ft below KB elevation and 265 ft thick 
at BK Fischer as determined at Archie Erickson 2 (Figures 2-27 and 2-28). 
 
 

 
 

Figure 2-27. Structure map of the Amsden Formation across the simulation model area in 
feet below mean sea level. A convergent interpolation gridding algorithm was used with 
well formation tops, 3D seismic, and 2D seismic in creation of this map. 
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Figure 2-28. Isopach map of the Amsden Formation across the simulation model area. The 
convergent interpolation gridding algorithm was used with well formation tops, 3D seismic, 
and 2D seismic in creation of this map. 

 
 
 The contact between the underlying Amsden Formation and the overlying Broom Creek 
Formation is evident on wireline logs as there is a lithological change from the dolostone and 
anhydrite beds of the Amsden Formation to the porous sandstones of the Broom Creek Formation 
(Figure 2-11). The top of the Amsden in Archie Erickson 2 is picked at the base of a 14-ft anhydrite 
bed in the Broom Creek Formation which can be correlated across much of the study area. This 
lithologic change is also recognized in the core from Archie Erickson 2. The lithology of the cored 
section of the Amsden Formation from Archie Erickson 2 is predominantly dolostone and anhydrite 
with lesser predominant lithologies of sandstone.  
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2.4.3.1 Mineralogy of the Lower Confining Zone 
Powder XRD for average bulk composition analysis of nine finely ground, homogenized samples 
from the Amsden Formation shows carbonate as the most dominant mineral (~37%, mostly 
dolomite) followed by sulfates (~26%, mostly anhydrite), and quartz (~25%). Clay minerals (illite) 
and feldspar (mostly K-feldspar) accounted for about 5% each with minor amounts of halide 
(~0.1%), oxide/hydroxide (~0.2%), and sulfide (~0.1%) (Figure 2-29a). The major constituents of 
the Amsden Formation obtained by XRD are also shown in Table 2-8b. These data align with the 
average elemental composition obtained by XRF which shows silica (Si) as the dominant element 
followed by calcium (Ca), sulfur (S), magnesium (Mg), aluminum (Al), potassium (K), and other 
minor elements (Figure 2-29a).  
 
 

 
 
Figure 2-29a. Bar charts showing a) average mineralogy (wt%) and b) average elemental 
composition (wt%) of the Amsden Formation at the Archie Erickson 2 well. Elemental data 
by XRF were determined as oxides of the respective elements. 

 
 
 XRF analysis of the Amsden Formation (Figure 2-29b) shows that the contact between the 
Amsden and Broom Creek Formations is dominated by CaO, MgO, and SiO2 indicating the 
dominance of dolomite and sandstone. As the formation gets deeper, the chemistry changes to more 
anhydrite-rich, as shown by the high percentage of CaO (~41%) and SO3 (~56%). The Amsden 
Formation contains clay as high as 16% with an average of ~5% with illite being the dominant clay 
type. 
 
 Similar to the Opeche/Spearfish Formation, the higher content of anhydrite (up to 65% with 
an average of ~26%) and clay minerals (up to 16% with an average of ~5%) makes the Amsden 
Formation less porous and more impermeable compared to the target Broom Creek Formation. 
Thin-section and SEM-EDS micrographs of the most porous sample at the core depth of 6188.1 ft 
– KB elevation of 6184.5 ft show moderately sorted, fine- to medium-grained, quartz and feldspar 
grains with intergranular pore spaces filled by dolomite and anhydrite (Figures 2-30a and c). 
Porosity is mostly intergranular, long, and sutured (Figure 2-30c).

(a) (b)
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Table 2-8b. XRD Analysis of the Amsden Formation at Archie Erickson 2. Only major constituents 
are shown. 

Formation 

Core 
Depth, ft, 

MD 

Log 
Depth 
ft, MD 

Feldspar, 
wt% 

Quartz, 
wt% 

Anhydrite, 
wt% 

Dolomite, 
wt% 

Clay, 
wt% 

Others, 
wt% 

Illite/Total 
Clay,* 
wt% 

Amsden 6152.7 6149.1 7.0 8.9 0.0 79.3 4.5 0.3 100.0 
Amsden 6157.6 6154.0 4.2 8.8 0.0 76.8 8.2 2.0 100.0 
Amsden 6161.5 6157.9 7.6 13.9 0.0 66.7 8.5 3.3 100.0 
Amsden 6168 6164.4 17.1 23.5 0.0 41.7 16.2 1.5 100.0 
Amsden 6172.8 6169.2 0.0 32.0 65.5 2.5 0.0 0.0 NA** 
Amsden 6180 6176.4 9.5 15.6 0.9 58.1 8.1 7.8 100.0 
Amsden 6188.1 6184.5 0.0 67.2 26.2 3.3 0.0 3.3 NA 
Amsden 6193.5 6189.9 0.0 56.7 39.0 0.9 1.5 1.9 100.0 
Amsden 6198.2 6194.6 0.0 0.6 99.0 0.0 0.0 0.4 NA 
 * Illite component of clay. 

** NA; no illite component was detected by XRD. 
 
 

 
 

Figure 2-29b. Elemental composition by XRF as a function of depth in the Amsden Formation 
at Archie Erickson 2. 

 
 
 The least porous sample located at the bottom of the section at the core depth of 6172.8 ft – 
KB elevation of 6169.2 ft predominantly consists of anhydrite (~99%) with microfractures 
(Figures 2-30b and d). Figure 2-31 shows the changes in the mineralogy of the Amsden Formation 
at the Archie Erickson 2 well as a function of depth next to the core sample porosity and 
permeability data. Although a total porosity as high as 9.73% with a permeability of 30.2 mD was 
observed at the core depth of 6188.1 ft - KB elevation of 6184.5 ft (Figure 2-31), it must be noted 
that this layer is isolated and confined between ultralow permeable layers (a clay-rich quartz 
dolomite layer above and an anhydrite-rich layer below).
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Figure 2-30. Thin section (a, b) and SEM (c, d) micrographs of the most porous sample (a, c) 
and the least porous (b, d) samples of the Amsden Formation at the Archie Erickson 2 well. 
The most porous sample of the Amsden Formation has a porosity and permeability of ~9.73% 
and 30.2 mD, respectively, which is notably reduced to 0.34% and 0.00291 mD, respectively, 
in the least porous sample. The blue color in thin section a represents porosity.  
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Figure 2-31. Change in the mineralogy of the lower confining Amsden Formation 
(highlighted in gray) at Archie Erickson 2 as a function of depth based on XRD in 
comparison to GR, facies, core sample total porosity (%), and permeability (mD). Data 
gaps in the porosity and permeability plots are due to the inability to obtain testable 
samples as solid plugs (e. g., samples too soft/brittle). Tracks from left to right are 1) GR 
(black); 2) MD; 3) total Feldspar (orange), 4) Quartz (blue); 5) Anhydrite (yellow 
green); 6) Dolomite (green); 7) total Clay (light blue) 8) Other (light green); 9) Facies; 
10) core porosity (2400 psi) (dark blue); 11) core permeability (2400 psi) (red). 

 
 

2.4.3.2 Geochemical Interaction 
Geochemical simulation using the PHREEQC geochemical software was performed to calculate 
the potential effects of an injected multicomponent CO2 stream on the Amsden Formation. This 
simulation was run for 45 years to represent 20 years of injection plus 25 years of postinjection. 
 
 Modeling results show geochemical processes at work. The pH at the interface between the 
injection zone and lower confining zone has the greatest change in value, declining to a level of 
5.7 after 7 years of injection, further declining to 4.8 by the end of the modeled injection period, 
and hits 4.5 by the end of simulation period. Progressively lower or slower pH changes occur for 
each cell that is more distant from the CO2 interface. Albite and K-feldspar start to dissolve from 
the beginning of the simulation period, while quartz and illite start to precipitate. Albite and K-
feldspar are the primary minerals that dissolve, and their initial fractions have almost completely 
dissolved. No dissolution is observed for illite and quartz. The minerals that experience dissolution 
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in the model are almost completely replaced by the precipitation of other minerals. The overall net 
porosity changes from dissolution and precipitation are minimal, less than 2% change during the 
life of the simulation. These results suggest that geochemical change from exposure to CO2 is 
minor and therefore the ability of the Amsden Formation to maintain its sealing integrity will not 
be compromised by geochemical processes. A full description of the geochemical results for the 
upper confining zone can be found in Appendix C. 
 
2.4.4 Geomechanical Information of Confining Zone  
 
2.4.4.1 Fracture Analysis 
Fractures within the overlying confining zone (the Opeche/Spearfish Formation) and the 
underlying confining zone (Amsden Formation) were assessed during the description of the Archie 
Erickson 2 core. Observable fractures were categorized by attributes including morphology, 
orientation, aperture, and origin. Secondly, natural fractures and in situ stress were assessed 
through the interpretation of the image log acquired during the drilling of Archie Erickson 2 well.  
 
2.4.4.2 Core-Fracture Analysis 
The fractures observed in the Opeche/Spearfish Formation were tectonic, vertical to subvertical, 
mainly closed, and cemented with anhydrite where the aperture ranges between 0.1 to 1.5 inches. 
The Amsden Formation was determined to be a nonfractured interval. A few discontinuous closed 
fractures were noted. The presence of stylolites was also noted in the dolomitic intervals of the 
Amsden Formation.  
 
2.4.4.3 Borehole Image Fracture Analysis 
Natural fractures and in situ stresses were assessed through the interpretation of borehole image 
log, dipole shear sonic slowness (DTS), and DTC logs acquired during the drilling of the Archie 
Erickson 2 well. Borehole image logs provide a 360-degree image of the formation of interest and 
are oriented to provide an understanding of the general orientation of the observed features.  
 
 Fractures within Opeche/Spearfish Formation are primarily resistive fractures, mainly 
oriented NNE-SSW with the presence of other sets oriented ENE-WSW (Figure 2-32). They were 
commonly filled with anhydrite. A few conductive continuous and non-continuous fractures are 
highlighted. They are oriented N-S and NE-SW, respectively and they are generally filled with 
clay. One conductive partially resistive fracture is underlined, oriented NE-SW, and filled with 
quartz and clay. The fractures vary in orientation and exhibit horizontal, oblique, and vertical 
trends. The aperture varies from closed to millimeter-scale (Figure 2-33a, Figure 2-33b, and 
Figure 2-33c).  
 
 In addition, one minor fault was present in the Opeche/Spearfish Formation at the depth of 
5812 ft MD, and it is located around 33 feet above the top of Broom Creek Formation. Oriented 
ENE-WSW and dipping to the south with a dip angle equal to 68 degrees. This minor fault shows 
normal faulting with an offset of 0.09 ft (Figure 2-34). The analysis of the different attributes such 
as the fault’s depth, length, strike, dip, offset, and aperture indicate that the minor fault appears 
isolated and does not interact with any fracture network, and will not act as a conduit for fluid 
migration. No fractures were observed in the transition between the Opeche Formation and Broom 
Creek Formation.
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Figure 2-32. Strike orientation per type of fracture that characterizes the Opeche/Spearfish 
Formation: conductive continuous fractures (blue), conductive noncontinuous fractures 
(teal), conductive partially resistive fractures (dark green), minor faults (lime green), 
resistive non-continuous fractures (yellow), resistive continuous fractures (orange). Colored 
dots represent the dip value for corresponding type of fracture and the dip azimuth of the 
fracture. 
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Figure 2-33a. Sedimentary and tectonic features in Opeche/Spearfish Formation observed 
on the borehole image log. The tracks from left to right are 1) MD; 2) formation; 3) HSGR, 
HCal; 4) borehole dynamic image log; 5) borehole static image log; 6) tectonic and 
sedimentary tadpole orientation in the interval between 5,602 and 5,691 ft MD. 
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Figure 2-33b. Sedimentary and tectonic features in Opeche/Spearfish Formation observed on 
the borehole image log. The tracks from left to right are 1) MD; 2) formation; 3) HSGR, 
HCal; 4) borehole dynamic image log; 5) borehole static image log; 6) tectonic and 
sedimentary tadpole orientation in the interval between 5,687 and 5,776 ft MD 
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Figure 2-33c. Sedimentary and tectonic features in Opeche/Spearfish Formation observed on 
the borehole image log. The tracks from left to right are 1) MD; 2) formation; 3) HSGR, 
HCal; 4) borehole dynamic image log; 5) borehole static image log; 6) tectonic and 
sedimentary tadpole orientation in the interval between 5,768 and 5,858 ft MD. 
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Figure 2-34. Minor fault and other sedimentary and tectonic features in Opeche/Spearfish 
Formation observed on the borehole image log. The tracks from left to right are 1) MD;  
2) formation; 3) HSGR, HCal; 4) borehole dynamic image log; 5) borehole static image 
log; 6) tectonic and sedimentary tadpole orientation in the interval between 5,808.8 and 
5,817.8 ft MD.
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 The Amsden Formation is considered to be a nonfractured interval; however, two (02) 
resistive non-continuous fractures and two (02) conductive non-continuous fractures are 
highlighted with the presence of horizontal compaction features (stylolites). The fractures are 
oriented NW-SE, and WNW-ESE (Figure 2-35) and filled with quartz. The fractures vary in 
orientation and exhibit oblique and vertical trends. The aperture varies from closed to millimeter-
scale (Figures 2-36, Figure 2-37a, Figure 2-37b, and Figure 2-37c). No microfaults were found in 
the Amsden interval. No fractures were observed in the transition between the Broom Creek 
Formation and Amsden Formation. 
 
 

 
 

Figure 2-35. Strike orientation per type of fracture that characterizes the Amsden Formation: 
conductive non-continuous fractures (teal) and resistive non-continuous fractures (green). 
Colored dots represent the dip value for the corresponding type of fracture and the dip azimuth of 
the fracture.
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Figure 2-36. Sedimentary and tectonic features in Amsden Formation observed on the 
borehole image log. The tracks from left to right show 1) MD; 2) formation; 3) HSGR, HCal; 
4) borehole dynamic image log; 5) borehole static image log; 6) tectonic and sedimentary 
tadpole orientation in the interval between 6,128 and 6,217 ft MD. 
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Figure 2-37a. Sedimentary and tectonic features in Amsden Formation observed on the 
borehole image log. The tracks from left to right show: 1) MD; 2) formation; 3) HSGR, 
HCal; 4) borehole dynamic image log; 5) borehole static image log; 6) tectonic and 
sedimentary tadpole orientation in the interval between 6,206 and 6,296 ft MD. 
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Figure 2-37b. Sedimentary and tectonic features in Amsden Formation observed on the 
borehole image log. The tracks from left to right show: 1) MD; 2) formation; 3) HSGR, 
HCal; 4) borehole dynamic image log; 5) borehole static image log; 6) tectonic and 
sedimentary tadpole orientation in the interval between 6,288 and 6,377 ft MD. 
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Figure 2-37c. Sedimentary and tectonic features in Amsden Formation observed on the 
borehole image log. The tracks from left to right show: 1) MD; 2) formation; 3) HSGR, 
HCal; 4) borehole dynamic image log; 5) borehole static image log; 6) tectonic and 
sedimentary tadpole orientation in the interval between 6,320 and 6,407 ft, MD. 

 
 
 Drilling-induced fractures (DIF) were identified only in the Mowry Formation and oriented 
NE–SW (Figure 2-38). The tensile fractures might indicate that the maximum horizontal stress 
(SHmax) has an orientation of N045°. 
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Figure 2-38. Orientation of the tensile drilling-induced fractures in Archie Erickson 2 
observed in Mowry Formation showing maximum horizontal stress (SHmax) direction about 
N045°.  
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2.4.4.4 Stress, Ductility and Rock Strength 
The dynamic elastic properties (dynamic Young’s modulus and Poisson’s ratio) for the 
Opeche/Spearfish, Broom Creek, and Amsden Formations were calculated by using DTC, DTS 
and density log collected from Archie Erickson 2. These dynamic elastic properties were converted 
to static elastic properties with calibrations of geomechanical laboratory core measurements. 
 
 A 1D MEM in the Broom Creek section was built for Archie Erickson 2 using the available 
wireline data such as GR logs, caliper logs, density logs (RHOB), dipole sonic logs (DTC, DTS), 
and image logs. The 1D MEM consists of pore pressure, the vertical in situ stress (Sv, overburden), 
minimum and maximum horizontal in situ stresses (Shmin, SHmax), static and dynamic Young’s 
moduli (E), static and dynamic Poisson’s ratio (ν), Bulk modulus (K), shear modulus (G), 
unconfined compressive strength (UCS), tensile strength (To), and friction angle (FA or FANG) 
(Tables 2-9 and 2-10).  
 
 
Table 2-9. Ranges and Averages of the Elastic Properties Estimated from 1D MEM in 
Opeche/Spearfish, Broom Creek, and Amsden Formations: Static Young’s Modulus 
(E_Stat), Static Poisson’s Ratio (ν_Stat), Static Bulk Modulus (K), Static Shear Modulus 
(G), Unconfined Compressive Strength (UCS), Dynamic Young’s Modulus (E_Dyn), and 
Dynamic Poisson’s ratio (ν_Dyn)  

Formation Stats 
E_Stat, 
Mpsi 

 ν_ Stat, 
unitless 

K, 
Mpsi 

G, 
Mpsi UCS, psi 

E_Dyn, 
Mpsi 

ν _Dyn, 
unitless 

Opeche/Spearfish 
Min 2.33 0.22 0.80 0.36 5908.29 3.79 0.22 
Max 8.19 0.37 2.32 1.30 19475.52 8.32 0.37 

Average 4.08 0.29 1.28 0.63 8721.05 5.32 0.29 

Broom Creek 
Min 0.46 0.14 0.27 0.10 4396.49 1.72 0.14 
Max 11.03 0.37 4.70 2.57 29293.09 12.14 0.37 

Average 2.88 0.29 1.22 0.64 11951.18 4.76 0.29 

Amsden 
Min 1.13 0.17 0.48 0.19 4021.02 2.71 0.17 
Max 11.65 0.40 4.61 2.47 20654.50 12.05 0.40 

Average 5.98 0.28 2.12 1.11 12467.18 7.34 0.28 
 
 
Table 2-10. Ranges and Averages of the Vertical Stress (Sv), Pore Pressure, Shmin, and FA 
Estimated from 1D MEM in the Opeche/Spearfish, Broom Creek, and Amsden Formations  

Formation Stats 
Sv, Vertical 
Stress, psi 

Pore pressure, 
psi 

Shmin, 
psi 

Fang, FA, 
degrees 

Opeche/Spearfish 
Min 5626.90 2555.40 3469.66 35.11 
Max 5824.43 2633.47 4403.90 56.15 

Average 5725.66 2594.34 3880.22 38.47 

Broom Creek 
Min 5824.43 2628.11 3102.89 19.76 
Max 6136.68 2930.65 4748.75 57.80 

Average 5981.01 2821.96 4189.43 37.48 

Amsden 
Min 6136.68 2815.05 3522.10 39.12 
Max 6353.15 2898.97 5270.75 57.80 

Average 6245.51 2857.01 4254.35 43.24 
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 Sv is one of the three principal stresses that act upon a rock. It is defined as the stress applied 
by the overlaying lithostatic column, at the depth (z), and is estimated using the Plumb and others 
(1991) equation. Sv is calculated using the RHOB log as an input. For the pore pressure, porosity 
proxy logging data based on a normal compaction trendline concept were used (for hydraulic static 
pressure, 1.03 g/cm3 = 0.44675 psi/ft = 8.6 ppg). For the Broom Creek Formation, the MDT data 
taken in sand bodies show pore pressure equivalent to 9.2 ppg equivalent to 0.48 psi/ft, which is 
slightly overpressured. The pore pressure estimation honored the MDT measurement. Dynamic to 
static Young’s modulus function used a linear conversion where a dynamic Young’s modulus log 
was calculated from the available sonic (DTC, DTS) and density log. For Poisson’s ratio, dynamic 
and static parameters are assumed to be equal. The Biot factor was estimated using the formula 
Biot’s factor =1- (K0 / Kmineral); where K0 is the bulk modulus of the porous medium and Kmineral 
is the bulk modulus of solid parts of the porous medium. It is a function of mineral volumes and 
minerals’ bulk modulus. For rock properties, Young’s modulus, and Poisson’s ratio, were 
estimated from well logs and were calibrated with the triaxial core laboratory measurements 
(Figure 2-39). 
 
 Unconfined compressive strength (UCS) was calculated using empirical correlations 
between UCS and DTC for shale, sandstone, and dolostone: the Chang (2006) method was used 
for shale formation, the McNally (1987) method was used for sandstone formation, and Golubev 
and Rabinovich (1976) was used for dolostone formation. The tensile strength was assumed to be 
10% of the calculated UCS. The friction angle (FA or FANG) was estimated using an empirical 
correlation between the internal angle of friction and DTC: Lal’s approach (1999) was used to 
calculate the FA in the Opeche/Spearfish and Amsden Formations, and Weingarten and Perkins 
(1995) in Broom Creek Formation. Horizontal stresses (Shmin and SHmax) were estimated using 
the poroelastic equations (Plumb et al, 2000). The orientations of Shmin and SHmax were 
estimated with the help of image logs (Figure 2-38). The magnitude of Shmin was calibrated by 
the closure pressures which were measured with a mini-frac stress test. In addition, the 1D MEM 
shows that the stress regime observed in the Opeche/Spearfish, Broom Creek, and Amsden 
Formations is normal (Sv>SHmax>Shmin). The analysis of the pore pressure measured in the 
Broom Creek Formation attests that it could be considered an overpressured reservoir with a 
gradient of 0.48 psi/ft. 
 
 Triaxial test (static elastic properties), ultrasonic velocity (dynamic elastic properties), 
destructive test (compressive strength) at reservoir conditions, and pore volume compressibility 
(PVC) for reservoir samples were conducted on ten core samples acquired from the 
Opeche/Spearfish, Broom Creek, and Amsden Formations in Archie Erickson 2 well. These values 
were used to calibrate the static and dynamic Young’s modulus and Poisson’s ratio generated from 
well logs (Table 2-11). 
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Figure 2-39. Geomechanical parameters in the Opeche/Spearfish, Broom Creek, and Amsden Formations. The tracks from left to right are 
1) MD; 2) formation; 3) HSGR, HCal; 4) TNPH (neutron porosity), and RHOZ (bulk density); 5) dynamic Young’s modulus (E_dyn), 
static Young’s modulus (E_Stat) calibrated with core measurements (E_Core); 6) dynamic Poisson’s ratio (PR_dyn) calibrated with core  
measurements (PR_Core); 7) cohesion, bulk modulus (K_dyn), and Biot’s factor; 8) UCS, tensile strength, and FA; 9) pore pressure,  
hydropressure calibrated with MDT pressure data; 10) Sv, SHmax, and Shmin calibrated with the MDT stress test; 11) pore pressure,  
Shmin, and Eaton fracture gradients.
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Table 2-11. Formation, Lithology, Sample Depth (MD), Vertical Stress, Pore Pressure, Effective Vertical  
Stress, Horizontal Stress, Static Young’s Modulus, Poisson’s ratio, and Compressive Strength in Opeche/Spearfish,  
Broom Creek, and Amsden Formations 
Sample Information Reservoir Conditions Elastic Properties 

Formation 
Lithology/ 
Rock type 

Depth, 
ft*, 
MD 

Vertical 
Stress, psi 

Pore 
Pressure, 

psi 

Effective 
Stress, 

psi 
Horizontal 
Stress, psi 

Static 
Young’s 
Modulus, 

Mpsi 

Static 
Poisson’s 

Ratio, 
unitless 

Compressive  
Strength,*** psi 

Opeche/ 
Spearfish 

Siltstone 5800 5626 2662.2 2963.8 1185.52 4.28 0.288 7043 

Opeche/ 
Spearfish 

Siltstone 5823.2 5648.504 2672.8488 2975.6552 1190.26208 5.58 0.205 14,253 

Opeche/ 
Spearfish 

Anhydrite 5848.7 5673.239 2684.5533 2988.6857 1195.47428 9.69 0.181 15,023** 

Broom Creek Dolomitic 
sandstone 

5919.5 5741.915 2717.0505 3024.8645 1209.9458 2.59 0.297 7541 

Broom Creek Sandstone 5955 5776.35 2733.345 3043.005 1217.202 1.69 0.11 7738 
Broom Creek Dolomitic 

sandstone 
6067 5884.99 2784.753 3100.237 1240.0948 3.32 0.265 12,428 

Broom Creek Anhydrite 6144 5959.68 2820.096 3139.584 1255.8336 9.78 0.317 17,708 
Amsden Sandy 

dolostone 
6152.7 5968.119 2824.0893 3144.0297 1257.61188 8.10 0.276 32,550 

Amsden Dolostone 6157.6 5972.872 2826.3384 3146.5336 1258.61344 8.81 0.154 28,945 
Amsden Dolostone 6161.5 5976.655 2828.1285 3148.5265 1559.4106 10.23 0.383 24,752 
    * Sample depth corresponds to cored depth. A depth shift must be applied to align the values with log depth (See Table 2-2a). 
  ** Sample is at the boundary between Broom Creek and Opeche/Spearfish  
*** Compressive strength is equivalent to the peak failure pressure of the sample. 
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2.5 Faults, Fractures, and Seismic Activity  
This section discusses local and regional faults including a regional structural feature, the Stanton 
Fault and interpreted basement faults. In the area of review (AOR), none of these known or 
suspected faults or fractures has sufficient permeability and vertical extent to allow fluid 
movement out of the storage reservoir. The absence of transmissive faults is supported by fluid 
sample analysis results from Archie Erickson 2 that suggest the injection interval, the Broom Creek 
Formation (115,000 mg/L), is isolated from the next permeable interval, the Inyan Kara Formation 
(3340 mg/L) (Appendix A).  
 
 This section also discusses the seismic history of North Dakota and the low probability that 
seismic activity will interfere with containment. 
 
2.5.1 Stanton Fault 
The Stanton Fault is a suspected Precambrian basement fault interpreted by Sims and others (1991) 
using available borehole data and regional gravity and magnetic data as a northeast-southwest 
trending feature. The Stanton Fault as interpreted by Sims and others (1991) is ~4.3 mi from the 
Archie Erickson 2 stratigraphic and reservoir-monitoring well (Figure 2-40). Given the resolution 
of the regional gravity and magnetic data and limited amount of borehole data used to interpret 
this suspected fault, there is a lot of uncertainty in the lateral extent and the location of the feature. 
No studies describing the possible vertical extent of this feature or impact on overlying 
sedimentary layers have been published. The Beulah 3D survey was used to characterize the 
subsurface, with a primary objective of identifying structures. No basement faults were identified 
with the orientation of the mapped Stanton fault, which is mapped just north of the survey extent. 
No indication of the Stanton fault was interpreted within the Beulah 3D survey. 
 
2.5.2 Interpreted Basement Faults 
Basement-rooted faults with offset apparent in the overlying rock formations were interpreted from 
the 3D seismic data (Figures 2-40, 2-41a, and 2-41b). Displacement along the interpreted basement 
faults diminishes below or within the Interlake Formation, the top of which is located over 3000 
feet below the base of the Broom Creek Formation. These faults do not extend into the Broom 
Creek formation, or into any associated Broom Creek confining intervals. 
 
 Figures 2-41a and 2-41b show a map and cross-sectional view of the discontinuities that are 
interpreted as faults and fractures. The linear trends visible in Figure 2-41a and 2-41b are 
interpreted as basement rooted faults. The bottom of Figure 2-41a shows Section A-A' from the 
Beulah 3D survey where offset is visible along basement-rooted faults in the Deadwood 
Formation. These faults extend through the Deadwood Formation into the overlying confining 
interval, the Winnipeg group. Some of the interpreted faults extend into the Red River Formation 
with offset ultimately diminishing by the Interlake Formation. Figure 2-41b shows Section B-B’, 
the northernmost portion of the seismic survey.



BK FISCHER/ARCHIE ERICKSON 2 

2-65 

 

Figure 2-40. Suspected location of the Stanton Fault as interpreted by Sims and others 
(1991) and Anderson (2016) in relation to the Beulah 3D seismic survey extent. The red line 
on the map shows the location of the seismic section A-A' shown in Figure 2-41a and B-B’ 
shown in Figure 2-41b.
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Figure 2-41a. Top: similarity attribute map taken from the Beulah 3D survey of the Interlake 
Formation (aqua horizon) and the Winnipeg–Icebox Formation (blue horizon). Time is 
displayed on the y-axis in milliseconds; distance is shown on x-axis in feet. Bottom: cross-
section A-A' (location within the Beulah 3D extent shown in the inset) showing seismic 
amplitude data, interpreted horizons, and interpreted faults. Similarity attributes highlight 
discontinuities shown as black linear trends marked with dashed yellow lines in the top 
figure. These linear trends are interpreted as faults and fractures rooted within the 
Precambrian basement (green horizon). Displacement along these faults diminishes below 
the Interlake Formation (aqua horizon). 



BK FISCHER/ARCHIE ERICKSON 2 

2-67 

 

Figure 2-41b. Top: similarity attribute map taken from the Beulah 3D survey of the 
Interlake Formation (aqua horizon) and the Winnipeg–Icebox Formation (blue horizon). 
Time is displayed on the y-axis in milliseconds; distance is shown on x-axis in feet. Bottom: 
cross-section B-B' (location within the Beulah 3D extent shown in the inset) showing 
seismic amplitude data, interpreted horizons, and interpreted faults. Similarity attributes 
highlight discontinuities shown as black linear trends marked with dashed yellow lines in 
the top figure. These linear trends are interpreted as faults and fractures rooted within the 
Precambrian basement (green horizon). Displacement along these faults diminishes below 
the Interlake Formation (aqua horizon). 

 

2.5.3 Mohr-Coulomb Critical Stress Analysis of Faults  
An integrated Mohr-Coulomb deterministic and probabilistic critical stress analysis study was 
carried out across the Beulah 3D seismic survey area. Results of the study allowed for evaluation 
of the risk and range of uncertainty for potential fault slippage in response to CO2 injection. The 
analysis used the fault segments interpreted from the 3D seismic data which exhibit a range of 
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strikes and dips. Four injection locations were selected for this evaluation with the objective of 
testing a full range of fault slip stability scenarios. Three of these locations are planned SCS 
injection wells, Wells 1, 2, and 4 in Figure 2-42, with Well 3 being a potential location that was 
ultimately not selected for further development.  
 
 The Milton Flemmer 1 1D MEM was used as a basis for the boundary conditions for the 
Mohr-Coulomb critical stress analysis across the Beulah 3D seismic study area. SLB Techlog, 
Ikon RokDoc and Stanford University Fault Slip Potential (FSP) software tools were used to carry 
out the integrated study.  
 
 The main conclusion of this evaluation is the interpreted fault segments have a low 
probability of slippage in response to pore pressure increases in response to CO2 injection, so long 
as the maximum differential pressure increase at the fault is below ~3000 psi (Figures 2-42 and 
2-43). The pore pressure necessary to initiate slip on the interpreted fault segments is dominantly 
controlled by the geomechanical factors: fault strike, SHmax azimuth and pore pressure gradient. 
Additionally, the fault segments have a very low probability of slippage in response to pore 
pressure increases from injection in the Broom Creek Formation because of the large vertical 
distance between the reservoir and the interpreted fault (>3000 ft).  
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Figure 2-42. Results of the deterministic FSP analysis of the interpreted fault segments in 
response to pore pressure increase associated with injection at four well locations. Dominant 
SHmax azimuth is North 50 degrees East, indicated by the arrows in the polar plot of fault 
strikes and dips in the lower right of the figure.  
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Figure 2-43. Probabilistic FSP analysis of the interpreted fault segments in response to pore 
pressure and four injection well locations showing a minimum of ~3000-psi pressure increase 
is needed to initiate slip on the most unstable interpreted faults in red vs. the more stable 
faults in green, where a minimum of ~5000 psi is required to initiate slip.  

 
 
2.5.4 Seismic Activity  
The Williston Basin is a tectonically stable region of the North American Craton. Zhou and others 
(2008) summarize that “the Williston Basin as a whole is in an overburden compressive stress 
regime,” which could be attributed to the general stability of the North American Craton. 
Interpreted structural features associated with tectonic activity in the Williston Basin in North 
Dakota include anticlinal and synclinal structures in the western half of the state, lineaments 
associated with Precambrian basement block boundaries, and faults (North Dakota Industrial 
Commission, 2022). 
 
 Between 1870 and 2015, 13 earthquakes have been detected within the North Dakota portion 
of the Williston Basin (Table 2-12) (Anderson, 2016). Of these 13 earthquakes, only three have 
occurred along one of the eight Precambrian basement faults interpreted by Anderson (2016) in 
the North Dakota portion of the Williston Basin (Figure 2-44). The earthquake recorded closest to 
the project area occurred in 1927, located approximately 20 miles southwest of the BK  
Fischer 1 injection well, near Hebron, North Dakota (Table 2-12). The magnitude of this 
earthquake is estimated to have been 3.2.
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 Table 2-12. Summary of Earthquakes Reported to Have Occurred in North Dakota (from Anderson, 2016) 

Map Label Date Magnitude 
Depth, 
miles Longitude Latitude 

City or 
Vicinity of 

Earthquake 

Distance to 
BK Fischer 1, 

miles 
A Sept. 28, 2012 3.3 0.4* −103.48 48.01 Southeast of 

Williston 
99.97 

B June 14, 2010 1.4 3.1 −103.96 46.03 Boxelder 
Creek 

126.78 

C March 21, 2010 2.5 3.1 −103.98 47.98 Buford 118.12 
D Aug. 30, 2009 1.9 3.1 −102.38 47.63 Ft. Berthold 

southwest 
44.93 

E Jan. 3, 2009 1.5 8.3 −103.95 48.36 Grenora 132.08 
F Nov. 15, 2008 2.6 11.2 −100.04 47.46 Goodrich 87.87 
G Nov. 11, 1998 3.5 3.1 −104.03 48.55 Grenora 143.54 
H March 9, 1982 3.3 11.2 −104.03 48.51 Grenora 141.67 
I July 8, 1968 4.4 20.5 −100.74 46.59 Huff 61.98 
J May 13, 1947 3.7** U*** −100.90 46.00 Selfridge 87.95 
K Oct. 26, 1946 3.7** U −103.70 48.20 Williston 116.11 
L April 29, 1927 3.2** U −102.10 46.90 Hebron 20.01 
M Aug. 8, 1915 3.7** U −103.60 48.20 Williston 112.61 
    * Estimated depth.  
  ** Magnitude estimated from reported modified Mercalli intensity (MMI) value. 
*** Unknown. 
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Figure 2-44. Location of major faults, tectonic boundaries, and earthquakes in North Dakota 
(modified from Anderson, 2016). The black dots indicate earthquake locations listed in  
Table 2-12.  

 
 
 Studies completed by the U.S. Geological Survey (USGS) indicate there is a low probability 
of earthquake events occurring in North Dakota that would cause damage to infrastructure, with 
less than two damaging earthquake events predicted to occur over a 10,000-year time period 
(Figure 2-45) (U.S. Geological Survey, 2019). A 1-year seismic forecast (including both induced 
and natural seismic events) released by USGS in 2016 determined North Dakota has very low risk 
(less than 1% chance) of experiencing any seismic events resulting in damage (U.S. Geological 
Survey, 2016). Frohlich and others (2015) states there is very little seismic activity near injection 
wells in the Williston Basin. They noted only two historic earthquake events in North Dakota that 
could be associated with nearby oil and gas activities. Additionally, no earthquakes occurring 
along the Stanton Fault have been reported. This indicates stable geologic conditions in the region  
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Figure 2-45. Probabilistic map showing how often scientists expect damaging earthquake 
shaking around the United States (U.S. Geological Survey, 2019). The map shows there is a 
low probability of damaging earthquake events occurring in North Dakota.  

 
 
surrounding the potential injection site. The results from the USGS studies, the low risk of induced 
seismicity due to the basin stress regime, and the depth of the target reservoir in proximity to the 
basement and vertical extents of the interpreted faults suggest the probability that seismicity 
interfering with CO2 containment is low. 
  
2.6 Potential Mineral Zones 
The North Dakota Geological Survey recognizes the Spearfish Formation as the only potential oil-
bearing formation above the Broom Creek Formation. However, production from the Spearfish 
Formation is limited to the northern tier of counties in western North Dakota (Figure 2-46). There 
has been no exploration for, nor development of, a hydrocarbon resource from the Spearfish 
Formation in the storage facility area. There has been no historic hydrocarbon exploration in, or 
production from, formations below the Broom Creek Formation in the storage facility area. The 
two wells closest to the storage facility area, NDIC File Nos. 17623 and 21, drilled to the 
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Figure 2-46. Drillstem test results indicating the presence of oil in the Spearfish Formation 
(modified from Stolldorf, 2020). 
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Deadwood Formation and the Precambrian, respectively, were dry and did not suggest the presence 
of hydrocarbons. Published studies suggest no economic deposits of hydrocarbons in the Bakken 
Formation in the storage facility area (Bergin, 2012; Theloy, 2016). The nearest hydrocarbon 
production well is Entze 29 1 (NDIC File No. 7616), located ~13 mi northwest (Figure 2-47a). 
Entze 29 1 was drilled in June 1980, and produced from the Red River Formation a cumulative 
total of 7799 bbl until June 1982. The well is now plugged and abandoned (P&A). 
 
 Shallow gas resources can be found in many areas of North Dakota. N.D.C.C. § 57-51-01, 
defines shallow gas resources as “gas produced from a zone that consists of strata or formation, 
including lignite or coal strata or seam, located above the depth of five thousand feet (1,524 meters) 
below the surface, or located more than five thousand feet (1,524 meters) below the surface but 
above the top of the Rierdon Formation (Jurassic), from which gas may be produced” (N.D.C.C. 
§§ 57-51-01[10]-[11]. 
 
 In the event that hydrocarbons are discovered in commercial quantities below the Broom 
Creek Formation, a horizontal well could be used to produce hydrocarbons while avoiding drilling 
through the CO2 plume, or a vertical well could be drilled using proper controls. Aside from 
meeting regulatory and jurisdictional requirements, should an operator decide to drill wells for 
hydrocarbon exploration or production, real-time Broom Creek Formation BHP data will be 
available while the BK Fisher 1 and BK Fisher 2 wells are in operation, which will allow 
prospective operators to design an appropriate well control strategy via increased drilling mud 
weight. Pressure increase in the Broom Creek caused by injection of CO2 will relax postinjection 
as the area returns to its preinjection pressure profile. Any future wells drilled for hydrocarbon 
exploration or production that may encounter the CO2 should be designed to include an 
intermediate casing string placed across the storage reservoir, with CO2-resistant cement used to 
anchor the casing in place. 
 
 Active and reclaimed coal mines are near the storage facility area. Coal is mined from the 
Sentinel Butte Formation of the Fort Union Group of Paleocene age (the Beulah of the 
Beulah– Zap interval and Twin Butte coal beds) (Figure 47b). The thickness of the Beulah–Zap 
interval averages between 18 and 22 ft (Figure 2-48). Above the Beulah horizon are several thin 
beds of lignite. In ascending order, these are the Schoolhouse and Twin Butte beds. Overburden 
on top of the Beulah horizon ranges from 95 to 145 ft (Figure 2-49). The Twin Butte has an average 
thickness of about 6 ft, under 25–30 ft of overburden, where it is actively mined (Zygarlicke and 
others, 2019). The Beulah, Twin Butte, and other coal seams thicken and deepen to the west. The 
Beulah–Zap and Twin Butte seams pinch out to the east. The underlying Hagel coal seam is mined 
farther to the east by BNI Coal at its Center Mine, and the Falkirk Mine near Falkirk, North Dakota. 
Currently, no existing mine has plans to mine coal in the storage facility area during the project’s 
operational period. The Coyote Creek Mine is the closest mine to the storage facility area.  
Figure 2-50 depicts the future mining area for the Coyote Creek Mine through 2040. The Beulah 
Mine is a mine near the storage facility area that no longer has active coal removal and is 
undergoing final reclamation. Figure 2-50 depicts areas that have been mined out at both the 
Coyote Creek Mine and the Beulah Mine.  
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Figure 2-47a. Map showing stratigraphic wells for the project and nearest legacy wells. 
Gray circles indicate dry wells. The red circle indicates the closest oil and gas producing 
well (NDIC File No. 7616). 
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Figure 2-47b. Coal beds of the Sentinel Butte and Bullion Creek (Tongue River) Formations 
showing the lignite coals in western North Dakota (Zygarlicke and others, 2019). 

  



BK FISCHER/ARCHIE ERICKSON 2 

2-78 

 
 

Figure 2-48. Beulah net coal isopach map and resource area (modified from Ellis and 
others, 1999). 
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Figure 2-49. Beulah overburden isopach map (modified from Ellis and others, 1999). 
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Figure 2-50. Map showing the past and future mining area for the Coyote Creek Mine and 
Beulah Mine through 2040. 
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3.0 GEOLOGIC MODEL CONSTRUCTION AND NUMERICAL SIMULATION OF 
CO2 INJECTION  

 
3.1 Introduction 
Existing and site-specific subsurface data were analyzed and interpreted (Section 2.2). The data 
and interpretations were used as inputs to SLB’s Petrel software (Schlumberger, 2020) to construct 
a geologic model of the injection zone (Broom Creek Formation), the upper confining zone 
(Opeche/Spearfish Formation), and the lower confining zone (Amsden Formation). The geologic 
model encompasses a 4070-mi2 (74-mi × 55-mi) area around the BK Fischer site to characterize 
the geologic extent, depth, and thickness of the subsurface geologic strata (Figure 2-3). Geologic 
properties were distributed within the 3D model, including facies, porosity, and permeability. 
 
 The geologic model and properties served as inputs for numerical simulations of CO2 
injection using Computer Modelling Group Ltd.’s (CMG’s) GEM software (Computer Modelling 
Group Ltd., 2021). Numerical simulations of CO2 injection were conducted to assess potential  
CO2 injection rate, disposition of injected CO2, wellhead pressure (WHP), bottomhole pressure 
(BHP), and pressure changes in the storage reservoir throughout the expected injection time frame 
and postinjection period. Results of the numerical simulations were then used to determine the 
project’s area of review (AOR) pursuant to North Dakota’s geologic CO2 storage regulations. 
 
3.2 Overview of Simulation Activities 
 
3.2.1 Modeling of the Injection Zone and Overlying and Underlying Seals 
A geologic model was constructed to characterize the injection zone along with the upper and 
lower confining zones. Activities included data aggregation, structural framework creation, data 
analysis, and property distribution. Major inputs for the geologic model included geophysical logs 
from all existing wells that penetrate both the storage reservoir and associated upper and lower 
confining zones within the geologic model area. Major inputs for the geologic model also included 
seismic survey data and core sample measurements. The core sample measurement acted as control 
points during the distribution of the geologic properties throughout the modeled area. The geologic 
properties distributed throughout the model include acoustic impedance (AI), total porosity, 
effective porosity, permeability, and facies. 
 
 Three 3D seismic AI volumes (Figure 2-8) were upscaled and integrated into the geologic 
model grid using a volume-weighted method. (Figure 2-3). The volumes were used to guide the 
facies and petrophysical property distributions within the 3D geologic model and determine lateral 
heterogeneity through a variogram assessment. Horizontal variogram directions and structures 
were determined from the resampled 3D Beulah seismic AI volume because it covered the largest 
areal extent and captured multiple dune structures, producing the most reliable variogram 
calculation. 
 
3.2.2 Structural Framework Construction 
SLB’s Petrel software was used to interpolate structural surfaces for the undifferentiated 
Opeche/Spearfish (i.e., Spearfish, Minnekahta, Opeche), Broom Creek, and Amsden Formations. 
Input data included formation top depths from the online North Dakota Industrial Commission 
(NDIC) Department of Mineral Resources, Oil and Gas Division (DMR-O&G) database; data 
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collected from ten cored wells: ANG 1, Flemmer 1, BNI 1, J-LOC 1, Liberty 1, MAG 1,  
Coteau 1, Milton Flemmer 1, Archie Erickson 2, and Slash Lazy H 5 (Figure 2-4); three 3D seismic 
surveys (Figure 2-8); and one 5-mi-long 2D seismic line (Figure 2-8). The interpolated data were 
used to constrain the model extent in 3D space. 
 
3.2.3  Data Analysis and Property Distribution 
 
3.2.3.1 Confining Zones (Opeche/Spearfish and Amsden Formations) 
The upper confining zone (Opeche/Spearfish Formation) and the lower confining zone (Amsden 
Formation) were each assigned a single facies. Based on their primary lithology determined by 
well log analysis, the upper confining zone is assigned siltstone, and the lower confining zone is 
assigned dolostone. The lower Piper Formation was included in the geologic model in addition to 
the Opeche/Spearfish Formations because the Opeche/Spearfish Formation pinches out within the 
geologic model, approximately ~36 miles east of the Archie Erickson 2. The lower Piper is 
assigned as siltstone. AI, porosity, and permeability logs were upscaled from a well log scale to 
the scale of the geologic model grid to serve as control points for property distributions  
(Figure 2-16). The control points were used in combination with variograms, Gaussian random 
function simulation algorithms, and secondary trend data to distribute the properties. A 6800-ft 
major and minor axis length variogram model in the lateral direction and a 160-ft vertical 
variogram length were used within the lower Piper Formation. An 8200-ft major and 7500-ft minor 
axis length variogram model along an azimuth of 144° and 90-ft vertical variogram length were 
used for the Opeche/Spearfish Formation. A major axis length of 6500 ft and a minor axis length 
of 5300 ft along an azimuth of 180° in the lateral direction and 13-ft vertical variogram length 
were used for the Amsden Formation. Vertical variogram lengths were determined from the 
upscaled well logs. 
 
3.2.3.2 Injection Zone (Broom Creek Formation) 
Seismic data were resampled to the geologic model grid and used to determine lateral 
heterogeneity through a variogram assessment. Nonreservoir facies (dolostone, anhydrite) 
captured a major axis range of 8200 ft and a minor axis range of 6000 ft in the lateral direction. 
Reservoir facies (sandstone, dolomitic sandstone) captured a major axis range of 5000 ft and a 
minor axis range of 4500 ft along an azimuth of 45°. Vertical variogram lengths were determined 
from the upscaled well logs (Table 3-1). 
 
 

Table 3-1. Lateral and Vertical Variogram Lengths for Facies Distributions Within the 
Injection Zone 

Facies 
Azimuth, 
degrees 

Major 
Length, ft 

Minor Length, 
ft 

Vertical 
Length, ft 

Sandstone 45 5000 4500 30 
Dolostone 90 8200 6000 35 
Dolomitic Sandstone 45 5000 4500 28 
Anhydrite 90 8200 6000 17 
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 AI from 3D seismic surveys was upscaled to the resolution of the geologic model grid to 
serve as control points for facies and petrophysical property distributions. Calculated AI logs, 
derived from available sonic and bulk density well logs in the geologic model area, were also 
upscaled to aid in discovering trends between well log data and seismic AI data and serve as 
additional control points for property distributions. After identification of a trend between the AI 
data and well logs, an AI property was then distributed throughout the model using the upscaled 
seismic AI data and upscaled AI logs as control points, the horizontal variogram parameters 
described above, and Gaussian random function simulation algorithms.  
 
 Facies classifications were interpreted from well log data and correlated with descriptions 
of core taken from the Milton Flemmer 1, Archie Erickson 2, Slash Lazy H 5, Flemmer 1,  
ANG 1, J-LOC 1, Liberty 1, BNI 1, MAG 1, and Coteau 1 wells. Four facies were modeled within 
the Broom Creek Formation: 1) sandstone, 2) dolostone, 3) dolomitic sandstone, and 4) anhydrite 
(Figure 2-11). Facies logs were generated from gamma ray, density, neutron porosity, sonic, and 
resistivity logs. Seismic facies probability volumes interpreted from the 3D Beulah seismic area 
were used to guide the facies distribution. Three probability volumes corresponding to the 
predominant facies of sandstone, dolostone, and dolomitic sandstone were resampled into the 
geologic model. Upscaled mineral fraction logs were also used to generate a facies trend model, 
which were guided by the resampled seismic probability, kriging algorithm, and variogram ranges 
described above. The facies logs were upscaled to the resolution of the 3D model to serve as control 
points for geostatistical distribution using sequential indicator simulation and guided by the facies 
trend model (Figure 2-15). 
 
 Prior to distributing the porosity and permeability properties, total porosity (PHIT), effective 
porosity (PHIE; total porosity less occupied or isolated pore space), and intrinsic permeability 
(KINT) well logs were calculated and compared with core porosity and permeability 
measurements to ensure good agreement with the ten cored wells: Milton Flemmer 1, Archie 
Erickson 2, Slash Lazy H 5, Flemmer 1, ANG 1, J-LOC 1, Liberty 1, BNI 1, Mag 1, and  
Coteau 1. The Gaussian random-function simulation algorithm was used to distribute the PHIE 
property using calculated PHIE well logs. The PHIE well logs were upscaled to the resolution of 
the 3D model, and were used as control points, and as the variogram structures described 
previously. The PHIE was cokriged with the AI seismic volumes and conditioned to the distributed 
facies (Figure 3-1). A KINT property was distributed using the same variogram structures and 
Gaussian random function algorithm but was paired with PHIE volume cokriging (Figure 3-2). 
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Figure 3-1. Distributed PHIE property along a roughly W-E cross section. The distributed PHIE property was used to distribute 
permeability throughout the model. Units on the y-axis represent feet below mean sea level (50× vertical exaggeration shown). 
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Figure 3-2. Illustration of the relationship between the modeled porosity and permeability of 
the Broom Creek Formation facies. Upscaled well log values are represented by triangles, 
while circles represent distributed values. Values are colored according to facies 
classification.  

 
 
3.3 Numerical Simulation of CO2 Injection 
 
3.3.1 Simulation Model Development 
Numerical simulations of CO2 injection into the Broom Creek Formation were conducted using 
the geologic model described above. Simulations were carried out using CMG’s GEM, a 
compositional reservoir simulation module. Calculated values based on measured temperature and 
pressure data, along with the reference datum depth, were used to initialize the reservoir 
equilibrium conditions for performing numerical simulation. Figures 3-3 and 3-4 display a 3D and 
aerial view, respectively, of the simulation model with the permeability property and injection 
wells (BK Fischer 1 and 2) for BK Fischer. TB Leingang 1 and 2 and KJ Hintz 1 and 2 were also 
included to represent adjacent injection sites.
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Figure 3-3. 3D view of the simulation model with the permeability property and injection 
wells displayed. The low-permeability layers (light blue and green) at the top and bottom 
of the figure should be noted. These layers represent the Opeche/Spearfish Formation 
(upper confining zone) and the Amsden Formation (lower confining zone). The varied 
permeability of the Broom Creek Formation is shown between these layers. 
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Figure 3-4. Aerial view of the simulation model with the permeability property of 
Broom Creek Formation (Layer 26, 5841 ft TVD at BK Fischer 1 top perforation), 
estimated prior to wellsite selection) and the injection wellsites displayed.  

 
 
 The simulation model encompasses an area of 48.5 mi by 29.7 mi. BK Fischer is located 
approximately 12.5 mi from the north edge of the model and approximately 11 mi from the west 
edge of the model. The simulation model boundaries were assigned partially closed conditions as 
the Broom Creek Formation pinches out in the northern and eastern parts of the modeled area. 
Distances from the edge of the model to the pinch-out are assumed to be 56,500 ft (~10.7 mi) to 
the east, 19,400 ft (~3.7 mi) to the northeast, and 184,800 ft (35 mi) to the west. Therefore, the 
volume modifiers are 28.25, 283, 10, 185, and 286 for East, North, Northeast, West, and South, 
respectively. These modifiers are multipliers to a block’s bulk volume when considering rock and 
pore volume. A fluid sample from the Broom Creek Formation collected from Milton Flemmer 1 
was analyzed by Minnesota Valley Testing Laboratories, and the measured total dissolved solids 
(TDS) of 105,000 mg/L was used as input for the numerical simulation. The reservoir was assumed 
to be 100% brine-saturated with the initial TDS as indicated from Milton Flemmer 1 TDS analysis. 
Table 3-2 shows the general reservoir properties extracted from the model and used for numerical 
simulation analysis. 
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Table 3-2. Summary of Reservoir Properties in the Simulation Model  

Formation  

Pore Volume (PV) 
Weighted Average 
Permeability, mD  

Average 
Porosity, 

%*  

Initial 
Pressure, Pi, 

psi  
Salinity, 
mg/L  

Boundary 
Condition  

Opeche/Spearfish  0.019  3.8  2741 
(at 5882 ft, 
TVD**)  

  
Partially 
closed  

Broom Creek  1105.5 21.3  105,000  
Amsden  6.67  6.7    

* Porosity and permeability values are reported as PV weighted mean. Permeability averages were calculated 
after a 2.5 multiplier was applied. 

  ** True vertical depth. 
 
 
 Numerical simulations of CO2 injection performed allowed CO2 to dissolve into the native 
formation brine. Mercury injection capillary pressure (MICP) data for the Opeche/Spearfish, 
Broom Creek, and Amsden Formations were used to generate relative permeability and the 
capillary pressure curves for the five representative facies in the simulation model (sandstone, 
siltstone, dolostone, dolomitic sandstone, and anhydrite) (Figures 3-5 through 3-9). Samples tested 
within the Opeche/Spearfish, Broom Creek, and Amsden Formations included all five facies. 
  
 Capillary pressure curves calculated from MICP data were modified to the model scale based 
on the permeability and porosity values of the simulation model for the five representative facies 
and used in the numerical simulations. These modified capillary pressure curves are also shown in 
Figures 3-5 through 3-9. The capillary entry pressure values applied in the model were determined 
by deriving a ratio between the reservoir quality index of core samples of the modeled region from 
MICP data and modeled properties to scale the capillary entry pressure value derived from core 
testing (Table 3-3). The capillary pressure curves for siltstone and anhydrite were also modified 
based on the simulation model domain. This resulted in two different ratios derived first from 
MICP data (same MICP sample for both facies) and second from the porosity and permeability 
properties for each of these facies in the model. These results demonstrated that there are two 
different capillary pressure curves for siltstone and anhydrite facies, Figures 3-6 and 3-9. It is 
worth noting that the relative permeability and capillary data selection are based on a broader data 
selection from the modeled region. All site-specific data in the modeled region, collected from 
Milton Flemmer 1, Archie Erickson 2, Slash Lazy H 5, and J-LOC 1, are screened, and the data 
from the most representative samples that are close to the reservoir properties are selected in 
dynamic flow simulations.  
 
 The calculated temperature and pressure based on reported temperature and pressure 
gradients derived from data recorded in the Milton Flemmer 1 wellbore were used to initialize the 
numerical simulation model for the proposed injection site. In combination with depth, a 
temperature gradient of 0.017°F/ft was used to calculate subsurface temperatures throughout the 
simulation model area. A pressure reading recorded from the Broom Creek Formation was used to 
derive a pore pressure gradient of 0.466 psi/ft.  
 
 A fracture gradient of 0.691 psi/ft was calculated from a microfracture in situ stress test using 
a SLB MDT (modular dynamics testing) tool (Figure 2-6, Table 2-4). The calculated maximum 
BHP constraints of 3633 and 3624 psi for BK Fischer 1 and BK Fischer 2, respectively, were 
derived by multiplying the fracture gradient by the depth of the top perforation in the injection 
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Figure 3-5. Relative permeability (top) and capillary pressure curves (bottom) for the 
sandstone facies of the Broom Creek Formation. 
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Figure 3-6. Relative permeability (top) and capillary pressure curves (bottom) for the 
siltstone facies of the Opeche/Spearfish Formation. 
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Figure 3-7. Relative permeability (top) and capillary pressure curves (bottom) for the 
dolostone facies of the Broom Creek and Amsden Formations.  
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Figure 3-8. Relative permeability (top) and capillary pressure curves (bottom) for the 
dolomitic sandstone facies of the Broom Creek and Amsden Formations. 
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Figure 3-9. Relative permeability (top) and capillary pressure curves (bottom) for the 
anhydrite facies of the Broom Creek and Amsden Formations. 
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Table 3-3. Core and Model Properties (Porosity [Phi], Permeability [K], and Reservoir Quality Index [RQI] Showing the 
Multiplication Factor Used to Calculate Capillary Entry Pressure (Pce) Used in the Simulation Model  

 Core Model   

  Phi, 
fraction K, mD 

Pce 
A/Hg, 

psi 
Pce B/CO2, 

psi RQI Phi, fraction 
K, 

mD 

Pce 
B/CO2, 

psi RQI 
Multiplication 

Factor 
Sandstone Sample 0.267 1147 3.04 0.2006 2.058 0.238 1379.000 0.173 2.393 0.860 
Siltstone Sample 0.017 0.00002 2630 168.1 0.001 0.048 0.016 9.987 0.018 0.059 
Dolostone Sample 0.048 0.00478 274 18.08 0.010 0.086 13.430 0.458 0.391 0.025 
Dolomitic-Sands Sample 0.087 0.00683 400 25.6 0.009 0.155 272.100 0.171 1.315 0.007 
Anhydrite Sample 0.017 0.00002 2630 168.1 0.001 0.028 9.842 0.308 0.589 0.002 
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zone of the model (5841 ft TVD for BK Fischer 1 and 5828 ft TVD for BK Fischer 2), and then 
multiplying this product by 90% as a safety factor. These values were used as the injection 
constraint in the numerical simulation of the expected injection scenario. The top perforations were 
placed within the uppermost sandstone of the Broom Creek just below the capping anhydrite, 
which will act as a barrier to CO2 flow because of the anhydrite’s low porosity and permeability. 
Perforation depths for the BK Fischer 1 and BK Fischer 2 were calculated prior to final injection 
site selection, and are based on expected ground-level elevation. 
 
 The simulation model permeability was tuned globally by applying a permeability multiplier 
to match the reservoir properties estimated from the well-testing data in the Broom Creek 
Formation near the Milton Flemmer 1 well. The permeability multiplier was calculated based on 
the area of study during the injectivity test, the radius of investigation, and the permeability 
thickness (transmissibility) values from the pressure transient analysis. Ultimately, a global 
multiplier of 2.5 was applied before numerical simulations to provide a more conservative input 
for simulation. 
 
 The CO2 stream used to conduct numerical simulations of CO2 injection was composed of 
98.25% (by volume) CO2 and 1.75% trace quantities of other constituents, including  
1.44% nitrogen (N2), 0.31% oxygen (O2), and 0.001% hydrogen sulfide (H2S). This  
is the anticipated average CO2 injection stream based on compositional studies of CO2 from 
potential sources. Other constituents such as sulfur, hydrocarbons, glycol, amine, aldehydes, NOx, 
and NH3 may also be present but in a negligible amount that would impact neither fluid flow 
dynamics nor geochemical reactions in the storage formation and were not included.  
 
 Approximately 6 mi southeast from BK Fischer is the injection site identified for  
TB Leingang and approximately 10 mi northeast is KJ Hintz, as shown in Figures 2-1 and 3-4.  
BK Fischer is included in the numerical model and simulated injecting simultaneously with  
TB Leingang and KJ Hintz. BK Fischer consists of two Broom Creek injection wells  
(BK Fischer 1 and 2), which are proposed to inject at the maximum allowable BHP (90%  
of the product when multiplying the fracture gradient by top perforation depth) with a secondary 
maximum allowable WHP constraint of 2100 psi for a total 20-year CO2 injection period. The well 
constraints and wellbore model inputs for the simulation model are shown in Table 3-4. The wells 
(TB Leingang 1 and 2 and KJ Hintz 1 and 2) at nearby sites are also operated under the same 
conditions with their corresponding maximum BHPs and WHP (2100 psi).  
 
 Results using the 7-in. tubing simulation case are presented in this section and used for 
purposes of boundary delineations (storage facility area, AOR), as the resulting areal extent of 
these boundaries was greater and, therefore, represents a more conservative scenario. 
 
3.3.2 Sensitivity Analysis  
Because the availability of data for this study included well logs, core sample data, and rock–fluid 
properties, the need for typical sensitivity studies of influential reservoir parameters has been 
reduced. A preliminary sensitivity analysis of the wellbore model parameters suggested that, at the 
given injection volume rates and BHP conditions, the wellhead temperature (WHT) played a 
prominent role in determining WHP response. Sensitivity simulations of different WHTs indicated 
that injection at a higher WHT would require a higher WHP. For evaluating the expected injection 
design, a WHT value of 60°F was chosen to most closely represent the expected operational 
temperature.
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Table 3-4. Well Constraints and Wellbore Model in the Simulation Model* 
Well Constraint, 
maximum BHP 

Secondary Well 
Constraint, WHP 

Tubing 
Size 

Wellhead 
Temp. 

Downhole 
Temperature** 

3663 psi  
(TB Leingang 1) 2100 psi 

(TB Leingang 1 and 2)   

136.4°F at 5668 ft TVD 
(TB Leingang 1) 

3669 psi  
(TB Leingang 2) 

136.5°F at 5678 ft TVD 
(TB Leingang 2) 

3633psi 
(BK Fischer 1) 2100 psi 

(BK Fischer 1 and 2) 7 in. 60°F 

127.6°F at 5841 ft TVD  
(BK Fischer 1) 

3624 psi 
(BK Fischer 2) 

127.4°F at 5828 ft TVD  
(BK Fischer 2) 

3828 psi 
(KJ Hintz 1) 2100 psi 

(KJ Hintz 1 and 2)   

116°F at 5426 ft TVD  
(KJ Hintz 1) 

3808 psi 
(KJ Hintz 2) 

115.5°F at 5397 ft TVD  
(KJ Hintz 2) 

* A WHT temperature of 60°F was used for wellbore modeling, and an average ambient surface temperature of 
40°F was used for reservoir modeling. 

** The formula used to calculate downhole/reservoir temperature in both wellbore and reservoir modeling is 
Depth × Reservoir Temperature Gradient + 40⁰F = Downhole/Reservoir Temperature.  

 
 
3.4 Simulation Results  
The maximum WHP constraint of 2100 psi was one of the constraints on the injection wells for 
the entire 20 years of simulated injection. The maximum BHP constraint of 3633 psi for  
BK Fischer 1 and 3624 psi for BK Fischer 2 (equal to 90% of the product when multiplying the 
fracture gradient by top perforation depth) was approached near years 13 and 5 of injection, 
respectively (Figure 3-10), translating to a cumulative combined 98.3 MMt of CO2 injected into 
the Broom Creek Formation by BK Fischer 1 and 2 (Figure 3-11). Simulations of CO2 injection 
with the given well constraints, listed in Table 3-4, predicted the injection rate would decline from 
a maximum initial injection rate of approximately 4.02 MMt/yr per well to a final rate of 
approximately 2.19 and 0.73 MMt/yr per well (with a 20-year combined average of approximately 
3.07 and 1.85 MMt/yr per injection well, respectively) (Figure 3-12). 
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Figure 3-10. Predicted WHP and BHP responses. 
 
 

 
 

 
 

Figure 3-11. Cumulative injected gas mass over 20 years of injection with well pressure 
constraints. 
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Figure 3-12. Predicted mass injection rate over 20 years of injection with well pressure 
constraints. 

 
 
 WHP and BHP responses depend on several factors, including predicted injection rate, 
injection tubing parameters (tubing internal radius and relative roughness), and surface injection 
temperature. For the designed tubing size of 7 in., the wells are operated at the maximum WHP of 
2100 psi during the 20-year injection period (Figure 3-10). 
  
 During and after injection, supercritical CO2 (free-phase CO2) accounts for the majority of 
CO2 observed in the modeled pore space. Throughout the injection operation, a portion of the free-
phase CO2 is trapped in the pore space through a process known as residual trapping. Residual 
trapping can occur as a function of low CO2 saturation and inability to flow under the effects of 
relative permeability. CO2 also dissolves into the formation brine throughout injection operations 
(and continues afterward), although the rate of dissolution slows over time. The free-phase CO2 
transitions to either residually trapped or dissolved CO2 during the postinjection period, resulting 
in a decline in the mass of free-phase CO2. The relative portions of supercritical, trapped, and 
dissolved CO2 can be tracked throughout the duration of the simulation (Figure 3-13). 
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Figure 3-13. Simulated total supercritical free-phase CO2, trapped CO2, and dissolved CO2 
in brine, for the three adjacent project sites (comprising six injection wells, namely  
TB Leingang 1 and 2, BK Fischer 1 and 2, and KJ Hintz 1 and 2). 

 
 
 The pressure fronts (Figures 3-14a–d) show the distribution of average pressure increase 
throughout the Broom Creek Formation after 5, 10, and 20 years of injection as well as 10 years 
postinjection. A maximum increase of approximately 1024 psi was estimated in the near-wellbore 
area at the end of the 20-year injection period (Figure 3-14c).  
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Figure 3-14a. Average pressure increase within the Broom Creek Formation after 5 years of 
simulated CO2 injection operation.  
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Figure 3-14b. Average pressure increase within the Broom Creek Formation after 10 years of 
simulated CO2 injection operation. 
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Figure 3-14c. Average pressure increase within the Broom Creek Formation after 20 years of 
simulated CO2 injection operation (end of injection operation). 
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Figure 3-14d. Predicted decrease in pressure in the storage reservoir over a 10-year period 
following the cessation of CO2 injection. 
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 Long-term CO2 migration potential was also investigated through numerical simulation 
efforts. The slow lateral migration of the plume is caused by the effects of buoyancy where the 
free-phase CO2 injected into the formation rises to the bottom of the upper confining zone or lower-
permeability layers present in the Broom Creek Formation and then outward. This process results 
in a higher concentration of CO2 at the center which gradually spreads out toward the model edges 
where the CO2 saturation is lower. Trapped CO2 saturations, employed in the model to represent 
fractions of CO2 trapped in small pores as immobile supercritical fluids, ultimately immobilize the 
CO2 plume and limit the plume’s lateral migration and spreading. Figures 3-15a–c show the CO2 
saturation at the end of injection in west-to-east and north-to-south cross-sectional views.  
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Figure 3-15a. North-to-south (I-layer 57) cross section showing the CO2 plume at the end of injection. White cells or “empty” 
intervals contain CO2 saturation that is less than 5%. 50× vertical exaggeration is shown.  
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Figure 3-15b. West-to-east (J-layer 92) cross section showing the CO2 plume at the end of injection. White cells or “empty” 
intervals contain CO2 saturation that is less than 5%. 50× vertical exaggeration is shown. 
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Figure 3-15c. West-to-east (J-layer 93) cross section showing the CO2 plume at the end of injection. White cells or “empty” 
intervals contain CO2 saturation that is less than 5%. 50× vertical exaggeration is shown. 
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3.4.1 Maximum Injection Pressure and Rates 
An additional case was run to determine if a well would ultimately be limited by the maximum 
WHP of 2100 psi or maximum calculated downhole pressure of 90% of the fracture propagation 
pressure at the perforated depth (3633 psi [BK Fischer 1] and 3624 psi [BK Fischer 2]). The 
estimated fracture propagation pressure gradient of 0.691 psi/ft was used for the calculated 
maximum BHP as the only injection constraint to evaluate maximum storage potential for each 
injection well.  
 
 When a single injection well reaches the maximum BHP condition of 3633 or 3624 psi in 
the simulation, the corresponding predicted average WHPs are reaching approximately 5700 and  
5220 psi, respectively, for BK Fischer 1 and BK Fischer 2 (Figure 3-16). The predicted maximum 
daily injection rate could reach approximately 46,800 and 32,400 tonnes/day, respectively, for BK 
Fischer 1 and BK Fischer 2. 
 
 A total volume of 194.2 and 184.0 MMt of gas was injected over 20 years, respectively, 
resulting in the calculated daily averaged maximum gas injection rate of 26,603 and  
25,205 tonnes/day (the total volume divided by 20 years × 365 days) respectively, for BK  
Fischer 1 and BK Fischer 2 (see Table 11-1).
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Figure 3-16. Maximum pressure and gas rate response when the well was operated at max BHP 
only (without any WHP limits) for BK Fischer 1 (top) and BK Fischer 2 (bottom). The BK 
Fischer 1 image is presented using a one-year timestep to correct for numerical convergence 
artifacts. The BK Fischer 2 image is presented using a six month timestep. 

 
 
3.4.2 Stabilized Plume and Storage Facility Area 
Movement of the injected CO2 plume is driven by the potential energy found in the buoyant force 
of the injected CO2. As the plume spreads out within the reservoir and CO2 is trapped residually 
through the effects of relative permeability and dissolution, the potential energy of the buoyant 
CO2 is gradually lost. Eventually, the buoyant force of the CO2 is no longer able to overcome the 
capillary entry pressure of the surrounding reservoir rock. At this point, the CO2 plume ceases to 
move within the subsurface and becomes stabilized. The extent of the stabilized plume is important 
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for determining the project’s AOR and the corresponding scale and scope of the project’s 
monitoring plans. 
 
 Plume stabilization can be visualized at the microscale as CO2 being unable to exit its current 
pore space and enter the neighboring pore space, but at the macroscale, these interactions cannot 
be measured. Instead, plume stabilization may be estimated using the tools available to predict the 
CO2 plume’s extent.  
 
 For this permit, the CO2 plume was assessed in 1-year time steps until the rate of total areal 
extent change slowed to less than 0.2 square mi per 1-year time step to define the stabilized plume 
extent boundary and the associated buffers and boundaries. This estimate is anticipated to be 
regularly updated during the CO2 storage operation as data collected from the site are used to 
update predictions made about the behavior of the injected CO2. 
 
3.5 Delineation of the Area of Review  
The North Dakota Administrative Code (N.D.A.C.) defines an AOR as the region surrounding the 
geologic sequestration project [storage project] where underground sources of drinking water 
[USDWs] may be endangered by the [CO2] injection activity (N.D.A.C. § 43-05-01-01[4]). The 
primary endangerment risk is the potential for vertical migration of CO2 and/or formation fluids 
from the storage reservoir into a USDW. At a minimum, the AOR includes the areal extent of the 
CO2 plume within the storage reservoir.  
 
 However, the CO2 plume has an associated pressure front where CO2 injection increases the 
formation pressure above initial (preinjection) conditions. Generally, the pressure front is larger in 
areal extent than the CO2 plume. Therefore, the AOR encompasses both the areal extent of the 
CO2 plume within the storage reservoir and the extent of the reservoir fluid pressure increase 
sufficient to drive formation fluids (e.g., brine) into a USDW, assuming pathways for this 
migration (e.g., legacy oil and gas wells or fractures) are present. Because the pressure front is 
larger in areal extent than the CO2 plume, AOR delineation focuses on the pressure front.  
 
 The minimum pressure increase in the reservoir that results in a sustained flow of brine 
upward from the storage reservoir into an overlying drinking water aquifer is referred to as the 
“critical threshold pressure increase” and resultant pressure as the “critical threshold pressure.” 
Therefore, the AOR is the areal extent of the storage reservoir that exceeds the critical pressure 
threshold. U.S. Environmental Protection Agency (EPA) guidance for AOR delineation under the 
underground injection control (UIC) program for Class VI wells provides several methods for 
estimating the critical threshold pressure increase and resulting critical threshold pressure.  
 
 In this document, “storage reservoir” refers to the Broom Creek Formation (the injection 
zone), “potential thief zone” refers to the Inyan Kara Formation, and “lowest USDW” refers to the 
Fox Hills Formation. 
 
3.5.1 EPA Methods 1 and 2: AOR Delineation for Class VI Wells 
EPA guidance for AOR evaluation includes several computational methods for estimating the 
pressure buildup in the storage reservoir in response to CO2 injection and the resultant areal extent 
of pressure buildup above a “critical threshold pressure” that could potentially drive higher-salinity 
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formation fluids from the storage reservoir up an open conduit to the lowest USDW (U.S. 
Environmental Protection Agency, 2013). The following equations and analytical approach define 
the EPA methods used to delineate AOR. Each method can be applied both at a single location 
(e.g., the BK Fischer 1 simulation well) using site-specific data or for each vertical stack of grid 
cells in a geocellular model, considering the varying stratigraphic thickness between storage 
reservoir and lowest USDW. 
 
 EPA Method 1 (pressure front based on bringing the injection zone and USDW to equivalent 
hydraulic heads) is presented as a method for determining whether a storage reservoir is in 
hydrostatic equilibrium with the lowest USDW (U.S. Environmental Protection Agency, 2013). 
Under Method 1, the maximum pressure increase that may be sustained in the injection zone 
(critical threshold pressure increase) is given by Equation 1: 
 
 ∆𝑃𝑃𝑖𝑖,𝑓𝑓 = 𝑃𝑃𝑢𝑢 + 𝜌𝜌𝑖𝑖𝑔𝑔 (𝑧𝑧𝑢𝑢 – 𝑧𝑧𝑖𝑖) – 𝑃𝑃i  [Eq. 1]  
 
Where: 

𝑃𝑃𝑢𝑢 is the initial fluid pressure in the USDW (Pa).  
𝜌𝜌𝑖𝑖 is the storage reservoir fluid density (kg/m3). 
𝑔𝑔 is the acceleration due to gravity (m/s2).  
𝑧𝑧𝑢𝑢 is the representative elevation of the USDW (m amsl*).  
𝑧𝑧𝑖𝑖 is the representative elevation of the injection zone (m amsl). 
𝑃𝑃i is the initial pressure in the injection zone (Pa). 
ΔPi,f is the critical threshold pressure increase (Pa).  

 (* amsl = above mean sea level) 
 
 Equation 1 assumes that the hypothetical open borehole is perforated exclusively within the 
injection zone and USDW. If ∆𝑃𝑃𝑖𝑖,𝑓𝑓 = 0, then the reservoir and USDW are in hydrostatic 
equilibrium; if ∆𝑃𝑃𝑖𝑖,𝑓𝑓 > 0, then the reservoir is underpressured relative to the USDW; and if  
∆𝑃𝑃𝑖𝑖,𝑓𝑓 < 0, then the reservoir is overpressured relative to the USDW. 
 
 In scenarios where the storage reservoir and USDW are in hydrostatic equilibrium (ΔPi,f = 0), 
EPA Method 2 (pressure front based on displacing fluid initially present in the borehole) can be 
used to calculate the critical pressure threshold. Method 2 was originally presented by Nicot and 
others (2008) and Bandilla and others (2012). Method 2 calculates the critical threshold pressure 
increase (Δ𝑃𝑃𝑐𝑐), which is the fluid pressure increase sufficient to drive formation fluids into the 
lowermost USDW. This Δ𝑃𝑃𝑐𝑐 is determined using Equations 2 and 3, assuming 1) hydrostatic 
conditions, 2) initially linear densities in the borehole, and 3) constant density once the injection 
zone fluid is lifted to the top of the borehole (i.e., uniform density approach): 
 
 ∆𝑃𝑃𝐶𝐶 = 1

2
 𝑔𝑔 𝜉𝜉 (𝑧𝑧𝑢𝑢 − 𝑧𝑧𝑖𝑖)2 [Eq. 2] 

 
Where 𝜉𝜉 is a linear coefficient determined by: 
 
 𝜉𝜉 = 𝜌𝜌𝑖𝑖−𝜌𝜌𝑢𝑢

𝑧𝑧𝑢𝑢−𝑧𝑧𝑖𝑖
  [Eq. 3] 
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Where: 
 Δ𝑃𝑃C is the critical threshold pressure increase (Pa). 

𝑔𝑔 is the acceleration of gravity (m/s2). 
𝑧𝑧𝑢𝑢 is the elevation of the base of the lowermost USDW (m amsl). 
𝑧𝑧𝑖𝑖 is the elevation of the top of the injections zone (m amsl). 
𝜌𝜌𝑖𝑖 is the fluid density in the injection zone (kg/m3). 
𝜌𝜌 𝑢𝑢 is the fluid density in the USDW (kg/m3). 

 
3.5.2 Risk-Based AOR Delineation 
The methods described by EPA (2013) for estimating the AOR under the Class VI rule (40 U.S. 
Code of Federal Regulations [CFR] 146.81 et seq.) were developed assuming that the storage 
reservoirs would be in hydrostatic equilibrium with overlying aquifers. However, in the state of 
North Dakota, and potentially elsewhere around the United States, candidate storage reservoirs are 
already overpressured relative to overlying aquifers and thus subject to potential vertical formation 
fluid migration from the storage reservoir to the lowermost USDW, even prior to the planned 
storage project. Consequently, applying EPA (2013) methods to these geologic situations 
essentially results in an infinite AOR, which makes regulatory compliance infeasible.  
 
 Several researchers have recognized the need for alternative methods for estimating the AOR 
for locations that are already overpressured relative to overlying aquifers. For example, Birkholzer 
and others (2014) described the unnecessary conservatism in EPA’s definition of critical pressure, 
which could lead to a heavy burden on storage facility permit (SFP) applicants. As an alternative, 
Burton-Kelly and others (2021) proposed a risk‐based reinterpretation of this framework that 
would allow for a reduction in the AOR while ensuring protection of drinking water resources.  
 
 A computational framework for estimating a risk-based AOR was proposed by Oldenburg 
and others (2014, 2016), who compared formation fluid leakage through a hypothetical open flow 
path in the baseline scenario (no CO2 injection) to the incrementally larger leakage that would 
occur in the CO2 injection case. The modeling for the risk-based AOR used semianalytical 
solutions to single-phase flow equations to model reservoir pressurization and vertical migration 
through leaky wells. These semianalytical solutions were extensions of earlier work for formation 
fluid leakage through abandoned wellbores by Raven and others (1990) and Avci (1994), which 
were creatively solved, coded, and compiled in FORTRAN under the name ASLMA (Analytical 
Solution for Leakage in Multilayered Aquifers) and extensively described by Cihan and others 
(2011, 2012) (hereafter “ASLMA Model”).  
 
 White and others (2020) outlined a similar risk-based approach for evaluating the AOR using 
the National Risk Assessment Partnership (NRAP) Integrated Assessment Model for Carbon 
Storage (NRAP-IAM-CS). However, NRAP-IAM-CS and the subsequent open-sourced version 
(NRAP-Open-IAM) are constrained to the assumption that the storage reservoir is in hydrostatic 
equilibrium with overlying aquifers and, therefore, may not accurately estimate the AOR for 
storage projects located in regions where the storage reservoir is overpressured relative to 
overlying aquifers. 
 
 Building a geologic model in a commercial-grade software platform (like Petrel; 
Schlumberger, 2020) and running fluid flow simulations using numerical reservoir simulation in a 
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commercial-grade software platform (like CMG’s compositional simulator, GEM) provide the 
“gold standard” for estimating pressure buildup in response to CO2 injection (e.g., Bosshart and 
others, 2018). However, these numerical reservoir simulations are typically limited to the storage 
reservoir and primary seal formation (cap rock) and do not include the geologic units overlying 
the cap rock because of the computational burden of conducting such a complex simulation. In 
addition, geologic modeling of the overlying units may add a substantial amount of time and effort 
during prefeasibility-phase projects that are unwarranted given the amount of uncertainty that may 
be present if only a few nearby wells can be used for characterization activities. Earlier studies 
(e.g., Nicot and others, 2008; Birkholzer and others, 2009; Bandilla and others, 2012; Cihan and 
others, 2011, 2012) have shown that far-field fluid pressure changes outside of the CO2 plume 
domain can be reasonably described by a single-phase flow calculation by representing CO2 
injection as an equivalent-volume injection of brine (Oldenburg and others, 2014).  
 
 The semianalytical solutions embedded within the ASLMA Model have been shown to 
compare with the numerical model, TOUGH2-ECO2-N, and provided accurate results for 
pressures beyond the CO2 plume zone (Birkholzer and others, 2009; Cihan and others, 2011, 
2012). Therefore, the proposed workflow for delineating a risk-based AOR uses the ASLMA 
Model to examine pressure buildup in the storage reservoir and resultant effects of this buildup on 
the vertical migration of formation fluid via (single) hypothetical leaky wellbores located at 
progressively greater distances from the injection well (Figure 3-17).  
 
 An important distinction between EPA Methods 1 and 2, which both calculate a critical 
pressure threshold (either ΔPi,f for Method 1 or ΔPc for Method 2) and the risk-based AOR 
approach is that the risk-based approach 1) calculates and maps the potential incremental flow of 
formation fluids from the storage reservoir to the USDW that could occur and then 2) delineates 
the areal extent beyond which no significant leakage would occur. Therefore, the region beyond 
which no significant leakage would occur does not present an endangerment to the USDW; hence, 
the region inside of this areal extent is the risk-based AOR. 
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Figure 3-17. Workflow for delineating a risk-based AOR for an SFP (modified from 
Burton-Kelly and others, 2021). 

 
 
3.5.3 Critical Threshold Pressure Increase Estimation 
For the purposes of delineating AOR for this permit, constant fluid densities for the lowermost 
USDW (Fox Hills Formation) and injection zone (Broom Creek Formation) were used in the 
calculations. Respective fluid densities were used to represent the injection zone fluids (ρi), which 
are estimated based on the in situ estimated brine salinity, temperature, and pressure at the Archie 
Erickson 2 stratigraphic test well.  
 
 Application of EPA Method 1 (Eq. 1) using model data from the BK Fischer 1 simulation 
well shows that the injection zone is overpressured with respect to the lowest USDW (i.e., Method 
1 ΔPi,f < 0). An example of the EPA Method 1 application showing negative ΔPi,f (relative 
overpressure) is given in Table 3-5, with similar results when applied to each column of the grid 
cells in the Broom Creek Formation simulation model. 
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Table 3-5. EPA Method 1 Critical Threshold Pressure Increase Calculated at the  
BK Fischer 1 Simulation Well  

Location 
Depth,* 

Pi 

Injection 
Zone 

Pressure,  

Pu 

USDW 
Base 

Pressure, 

𝜌𝜌i 
Injection 

Zone 
Density, 

Zu 

USDW 
Base 

Elevation, 

Zi 

Reservoir 
Elevation, 

ΔPi,f 

Threshold 
Pressure 
Increase, 

ft m MPa MPa kg/m3 m amsl m amsl MPa psi 
5973.2 1821 19.7 4.65 1073 112 -1180  -1.47  -213 
* Ground surface elevation is 641 m amsl. Depth provided is the midpoint of the Broom Creek Formation in feet 

below ground surface. 
 
 
 In accordance with EPA (2013) guidance, the combination of a) a Method 1 negative ΔPi,f 
value and b) lack of evidence for hydrostatic equilibrium between the reservoir and the USDW 
(i.e., Method 2 does not apply) indicates that a risk-based approach to AOR delineation may be 
pursued. 
 
3.5.4 Risk-Based AOR Calculations 
Complete details of the risk-based AOR model are found in Burton-Kelly and others (2021). The 
inputs, assumptions, and results discussed here provide the necessary details for reproducing and 
verifying the results. A macro-enabled Microsoft Excel file was used to define the inputs and 
calculations that were employed in the method (hereafter “ASLMA Workbook”). 
 
3.5.4.1 Initial Hydraulic Heads 
The original ASLMA Model (Cihan and others, 2011) initially assumed hydrostatic pressure 
distributions in the entire system. The current work uses a modified version of the ASLMA Model 
to simulate pressure perturbations and leakage rates when there are initial head differences in the 
aquifers (Oldenburg and others, 2014). The initial hydraulic heads are calculated assuming a total 
head based on the unit-specific elevations and pressures. The total heads are entered into the 
ASLMA Model and establish the initial pressure conditions for the storage complex prior to CO2 
injection.  
 
 For example, the initial reference case total heads for the storage reservoir (Aquifer 1), 
potential thief zone (Aquifer 2), and USDW (Aquifer 3) are shown in Table 3-6. They illustrate 
the state of overpressure in the storage complex because Aquifer 1 has a greater initial hydraulic 
head than Aquifer 2 and Aquifer 3. Therefore, the storage complex requires different treatment 
than the default AOR calculations described by EPA (2013). Details on the calculations of initial 
hydraulic head are provided in Burton-Kelly and others (2021). 
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Table 3-6. Simplified Stratigraphy and Average Properties Used to Represent the Storage Complex 

Hydrostratigraphic 
Unit 

Depth to 
Top,* m 

Thickness, 
m 

Pressure, 
MPa 

Temperature, 
°C 

Salinity, 
ppm 

Brine 
Density, 
kg/m3 

Porosity, 
% 

 
Permeability, 

HCON,*
* 

m/d 

Specific 
Storage, 

m-1 

Total 
Head, 

m mD m2 
Overlying Units to 
Ground Surface (not 
directly modeled) 

0 407           

Aquifer 3 (USDW, 
Fox Hills Fm) 

407 122 4.1 18 1563 1001 37.5 280.
0 

2.76E-13 2.23E-01 5.69E-06 586 

Aquitard 2 (Pierre 
Fm–Inyan Kara Fm) 

529 822 9.2 32 1780 1000 4.39 0.02
5 

2.47E-17 2.72E-05 8.98E-06 642 

Aquifer 2 (potential 
thief zone – Inyan 
Kara Fm) 

1351 76 12.8 50 3340 995 13.4 7.2 7.13E-15 1.09E-02 4.90E-06 559 

Aquitard 1 (primary 
upper seal – Swift 
Fm–Broom Creek 
Fm) 

1,427 353 15.7 51 52,500 1029 2.14 0.00
21 

2.07E-18 3.04E-06 9.16E-06 597 

Aquifer 1 (storage 
reservoir – Broom 
Creek Fm) 

1,780 81 19.7 54 115,000 1073 14.1 7.5 7.40E-15 1.03E-02 5.27E-06 694 

  * Ground surface elevation 641 m amsl. 
** Hydraulic conductivity. 
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3.5.4.2 CO2 Injection Parameters 
The ASLMA Model for the project used a Broom Creek CO2 injection rate that matched the 
simulation scenario. A single injector is placed at the center of the ASLMA Model grid at an  
x,y location of (0,0) in the coordinate reference system. The ASLMA Model requires the CO2 
injection rate to be converted into an equivalent-volume injection of formation fluid in units of 
cubic meters per day. Microsoft Excel Visual Basic for Applications (VBA) functions were used 
to estimate the CO2 density from the storage reservoir pressure and temperature, which resulted in 
an estimated density, shown in Table 3-7. The CO2 mass injection rate and CO2 density are then 
used to derive the daily equivalent-volume injection rate, shown in Table 3-7.  
 
 
Table 3-7. CO2 Density and Injection Parameters Used for the ASLMA Model 

CO2 Density, Reservoir 
Conditions, kg/m3 

Average CO2 
Injection Rate, 
tonnes per day 

Average Equivalent 
Water Injection Rate, 

m3 per day 
Injection Period, 

years 
748 13,466 18,002 20 

 
 
3.5.4.3 Hypothetical Leaky Wellbore 
In the simulation model area, few wellbores are known to exist that penetrate the primary seal of 
the Broom Creek storage reservoir. However, for heuristic, “what-if” scenario modeling, which is 
needed to generate the data for delineating a risk-based AOR, a single hypothetical leaky wellbore 
is inserted into the ASLMA Model at 1, 2, …, 100 km from the CO2 injection well. The pressure 
buildup in the storage reservoir at each distance, along with the recorded cumulative volume of 
formation fluid vertically migrating through the leaky wellbore from the storage reservoir to the 
USDW (i.e., from Aquifer 1 to Aquifer 3) throughout the 20-year injection period, provides the 
data set needed to derive the risk-based AOR. 
 
 Published ranges for the effective permeability of a leaky wellbore (Figure 3-18) have 
included an “open wellbore” with an effective permeability as high as 10-5 m2 (1010 mD) to values 
more representative of leakage through a wellbore annulus of 10-12 to 10-10 m2 (103 to 105 mD) 
(Watson and Bachu, 2008, 2009; Celia and others, 2011). Carey (2017) provides probability 
distributions for the effective permeability of potentially leaking wells at CO2 storage sites and 
estimated a wide range from 10-20 to 10-10 m2 (10-5 to 105 mD). For the project Broom Creek 
ASLMA Model, the effective permeability of the leaky wellbore is set to 10-16 m2 (0.1 mD), which 
is a conservative (highly permeable) value near the top of the published range for the effective 
permeability of potentially leaking wells at CO2 storage sites (Figure 3-18).
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Figure 3-18. Histograms describing the expected frequency of leaky wellbore effective 
permeabilities under different scenarios. The ASLMA Model used for AOR delineation used a 
value of approximately 0.1 mD (constructed from data presented by Carey [2017]). 

 
 
 The current work uses the ASLMA Model Type 1 feature (focused leakage only) for the 
nominal model response, which makes the conservative assumption that the aquitards are 
impermeable. This assumption prevents the pressure from diffusing into the overlying aquitards, 
resulting in a greater pressure buildup in the storage reservoir and a commensurately greater 
amount of formation fluid vertically migrating from the storage reservoir through the leaky 
wellbore. The conservative assumption of Model Type 1 rather than Model Type 3 (coupled 
focused and diffuse leakage) provides an added level of protection to the delineation of a risk-
based AOR by projecting a larger pressure buildup in the storage reservoir than a scenario in which 
pressure is allowed to dissipate through the upper seal and, therefore, a greater leakage of 
formation fluid up the leaky wellbore. 
 
3.5.4.4 Saline Aquifer Potential Thief Zone 
As shown in Table 3-6, a saline aquifer (Aquifer 2, Inyan Kara Formation) exists between the 
storage reservoir primary seal and the USDW (Aquifer 3, Fox Hills Formation). Formation fluid 
migrating up a leaky wellbore that is open to Aquifer 2 will preferentially flow into Aquifer 2, and 
the continued flow up the wellbore and into the USDW will be reduced. Therefore, Aquifer 2 may 
act as a thief zone and reduce the potential for formation fluid impacts to the groundwater. 
 
 The thief zone phenomenon was described by Nordbotten and others (2004) as an “elevator 
model” by analogy to an elevator full of people on the main floor, who then get off at various 
floors as the elevator moves up, such that only very few people ride all the way to the top floor. 
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The term “thief zone” is also used in the oil and gas industry to describe a high-permeability zone 
encountered during drilling into which circulating fluids can be lost. Models with and without 
opening the leaky wellbore to Aquifer 2 were run and the results evaluated to quantify the effect 
of a thief zone on the risk-based AOR. 
 
3.5.4.5 Aquifer- and Aquitard-Derived Properties 
The ASLMA Model assumes homogeneous properties within each hydrostratigraphic unit  
(Table 3-6). For each unit shown in Table 3-6, pressure, temperature, porosity, permeability, and 
salinity are used to derive two key inputs for the ASLMA Model: HCON and specific storage (SS). 
Average porosity and permeability values were derived as follows: Broom Creek, from distributed 
properties in the geologic model; Fox Hills, from regional well log data. Porosity is represented as 
an arithmetic mean and permeability as a geometric mean value within each hydrostratigraphic 
unit (excluding nonsandstone rock types).  
 
 VBA functions included in the ASLMA Workbook are used to estimate the formation fluid 
density and viscosity from the aquifer or aquitard pressure, temperature, and salinity inputs, which 
are then used to estimate HCON and SS. The estimated reference case HCON for the storage 
reservoir (Aquifer 1), potential thief zone (Aquifer 2) and USDW (Aquifer 3) are shown in  
Table 3-6. Details about the HCON and SS derivations are provided in supporting information for 
Burton-Kelly and others (2021). 
 
3.5.5 Risk-Based AOR Results 
 
3.5.5.1 Relating Pressure Buildup to Incremental Leakage with ASLMA Model and 

Compositional Simulation 
Figure 3-19 shows the relationship between the maximum pressure buildup in the storage reservoir 
and incremental leakage to Aquifer 3 (USDW) for scenarios with and without the leaky wellbore 
open to Aquifer 2 (thief zone). The curvilinear relationship between pressure buildup in the storage 
reservoir and incremental leakage to Aquifer 3 is used to predict the incremental leakage from the 
pressure buildup map produced by the compositional simulation of the geocellular model. The 
average simulated pressure buildup in the reservoir is represented by a raster (grid) map of pressure 
buildup values. For each raster value (grid cell map location), the relationship between pressure 
buildup and incremental leakage (Figure 3-19) is used to predict incremental leakage using a linear 
interpolation between the points making up the curve. The estimated cumulative leakage potential 
from Aquifer 1 to Aquifer 3 along a hypothetical leaky wellbore without injection occurring (i.e., 
leakage due to natural overpressure) and no thief zone is shown in Table 3-8. 
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Figure 3-19. Relationship between pressure buildup (x-axis, psi) in the storage reservoir  
(Aquifer 1, Broom Creek) and incremental total cumulative leakage (y-axis, m3) into 
Aquifer 2 (thief zone, Inyan Kara, red solid line) and Aquifer 3 (USDW, Fox Hills, dashed 
blue line). In the left-hand scenario, the leaky wellbore is closed to Aquifer 2, so all flow is 
from the storage reservoir to the USDW. In the right-hand scenario, the leaky wellbore is 
open to Aquifer 2, so the vast majority of flow is from the storage reservoir to the Aquifer 2 
thief zone, and the curve showing flow into the Aquifer 3 USDW is not visible on this plot. 

 
 
3.5.5.2 Incremental Flow Maps and AOR Delineation 
The pressure buildup–incremental flow relationship, shown in Figure 3-19, results in the 
incremental flow map, shown in Figure 3-20, which show the estimated total cumulative 
incremental flow potential from a hypothetical leaky well into Aquifer 3 (USDW) over the entire 
injection period if the modeled leaky wellbore is not open to the thief zone.  
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Figure 3-20. Map of potential incremental flow into the USDW at the end of 20 years of 
CO2 injection for the scenario where the modeled leaky wellbore is closed to Aquifer 2 
(thief zone). 

 
 
 The final step of the risk-based AOR workflow is to apply a threshold criterion to the 
incremental flow maps to delineate a risk-based AOR. For the Broom Creek Formation injection 
at the project site, a threshold of 1 m3 of potential incremental flow into the Fox Hills Formation 
USDW along a hypothetical leaky wellbore over the injection period is established. A value of  
1 m3 is the lowest meaningful value that can be produced by the ASLMA Model; although the 
model can return smaller values, they likely represent statistical noise. This potential incremental 
flow threshold is greater than all calculated potential incremental flow values described by the 
curve in Figure 3-19. The maximum vertically averaged change in pressure in the storage reservoir 
at the end of the simulated injection period and the corresponding flow over the injection period 
are shown in Table 3-8. This pressure is below the potential incremental flow threshold of 1 m3. 
Therefore, the storage reservoir pressure buildup is not a deciding factor in determining the AOR 
extent. 



BK FISCHER/ARCHIE ERICKSON 2 
 

3-42 

Table 3.8. Summary Results from the Risk-Based AOR Method of Estimated 
Potential Cumulative Leakage after 20 years of Injection and No Thief Zone 
Maximum Vertically Averaged Change in Reservoir Pressure, psi 1004 
Estimated Cumulative Leakage (reservoir to USDW) along Leaky 
Wellbore Without Injection, m3  

 
0.006 

Maximum Estimated Cumulative Leakage (reservoir to USDW) 
along Leaky Wellbore Attributable to Injection, m3 

0.014 

 
 
 The assumptions and calculations used to determine the risk-based AOR at the project site 
incorporate at least four safety factors for the protection of groundwater resources. If the ASLMA 
Model has resulted in an underestimation of the amount of potential leakage over the injection 
period, such underestimation is likely to be mitigated by: 
 

• The statistical overestimation of hypothetical leaky wellbore permeability compared to 
known and estimated values in the literature—a more statistically likely hypothetical 
leaky wellbore permeability would be lower and allow less flow into the USDW. 
 

• The lack of communication between the hypothetical leaky wellbore and Inyan Kara 
Formation, which would act as a thief zone—a real leaky wellbore would likely 
communicate with the Inyan Kara Formation, which would receive much, if not all, of 
the brine leaked from the storage reservoir. 

 
• The low density of known legacy wellbores in the BK Fischer area—CO2 injection is 

proposed to occur in an area with few available leakage pathways. 
 
• The continued overpressured nature of the Broom Creek Formation with respect to 

overlying saline aquifers—over relatively short (e.g., 1 year) timescales, overpressured 
aquifers with leakage pathways would demonstrate a change in upward flow rate and 
corresponding pressure (Oldenburg and others, 2016). 

 
 The risk-based method detailed above shows that storage reservoir pressure buildup is not 
necessary for determining AOR because the potential incremental flow into the USDW is below 
the identified threshold of 1 m3. Therefore, the AOR is delineated as the storage facility area plus 
a 1-mi buffer (Figure 3-21).  
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Figure 3-21. Final AOR estimations and stabilized CO2 extent of the BK Fischer storage 
facility area in relation to nearby legacy wells. Shown is the storage facility area (black 
dashed line) and AOR (purple dashed line). The gray circle represents a legacy oil and gas 
well near the storage facility area. 
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4.0 AREA OF REVIEW 
 
4.1 Area of Review (AOR) Delineation 
North Dakota regulations for geologic storage of CO2 require that each storage facility permit 
(SFP) delineate an AOR, which is defined as “the region surrounding the geologic storage project 
where underground sources of drinking water [USDW]1 may be endangered by the injection 
activity” (North Dakota Administrative Code [N.D.A.C.] § 43-05-01-01[4]). Concern regarding 
the endangerment of USDWs is related to the potential vertical migration of CO2 and/or brine from 
the injection zone to the USDW. Therefore, the AOR encompasses the region overlying the 
injected free-phase CO2 plume and the region overlying the extent of formation fluid pressure 
increase that is sufficient to drive formation fluids (e.g., brine) into USDWs, assuming pathways 
for this migration (e.g., abandoned wells or transmissive faults) are present.  
 
 The minimum fluid pressure increase in the reservoir that results in a sustained flow of brine 
upward into an overlying drinking water aquifer is referred to as the “critical threshold pressure 
increase” and resultant pressure as the “critical threshold pressure.” Calculation of the allowable 
increase in pressure using site-specific data from the Archie Erickson 2 (NDIC File No. 38622) 
shows that the storage reservoir in the project area is overpressured with respect to the lowest 
USDW (i.e., the allowable increase in pressure is less than zero.) The storage reservoir is calculated 
to be overpressured, with a value of −213 psi calculated using data from the Archie Erickson 2 
well at the BK Fischer simulation well location. The maximum vertically averaged storage 
reservoir change in pressure at the end of the simulated injection period was 1004 psi in the raster 
cell intersected by the injection well, which corresponds to less than 0.014 m3 of flow over  
20 years (Section 3.5). Based on the computational methods used to simulate CO2 injection 
activities and associated pressure front (Figure 4-1), the resulting AOR for BK Fischer is 
delineated as being 1 mi beyond the storage facility area boundary. This extent ensures compliance 
with existing state regulations. 
  
 In accordance with N.D.A.C. § 43-05-01-05(1)(b)(3), a geologist or engineer reviewed the 
data of public record for all wells within the storage facility area, including those which penetrate 
the storage reservoir or primary or secondary seals overlying the reservoir and all wells within  
1 mi of the storage facility area boundary (Table 4-1). 
 
 
 
 

 
1 The Fox Hills Aquifer underlying western North Dakota, including BK Fischer, is a confined-aquifer system that 
does not receive measurable flow from overlying aquifers or the underlying Pierre Shale. The overlying confining 
layer in the Hell Creek Formation comprises impermeable clays, and the underlying Pierre Shale serves as the lower 
confining layer (Trapp and Croft, 1975). Recharge occurs hundreds of miles to the southwest in the Black Hills of 
South Dakota, where the corresponding geologic layers are exposed at the surface. Flow within the aquifer is to the 
east with a rate on the order of single feet per year. Groundwater in the Fox Hills Aquifer at BK Fischer is 
geochemically stable, as it is isolated from its source of recharge and does not receive other sources of recharge 
(Fischer, 2013). The aquifer itself is a quartz-rich sand and is not known to contain reactive mineralogy. Minimal 
geochemical variation can be expected to occur across the site, attributable to minor variations in the geologic 
composition of the aquifer sediments. 
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Figure 4-1. Pressure map showing the maximum subsurface pressure influence associated 
with CO2 injection in the Broom Creek Formation for BK Fischer. Shown are the storage 
facility area and AOR boundary in relation to the predicted maximum subsurface pressure 
influence. Subsurface pressure subsides at the cessation of injection.  
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 This section of the SFP application is accompanied by maps and tables that include 
information required and in accordance with N.D.A.C. § 43-05-01-05(1)(a) and (b) and 
§ 43-05-01-05.1(2), such as the storage facility area; location of any proposed injection wells; 
presence of occupied structures or gravel pits (Figure 4-2); presence of mining land (mined out 
and future) (Figure 2-50); and location of water wells, and any other wells within the AOR  
(Figure 4-3). Table 4-1 lists all the surface and subsurface features that were investigated as part 
of the AOR evaluation. Surface features that were investigated but not found within the AOR 
boundary are also identified in Table 4-1. 
 
 
Table 4-1. Investigated and Identified Surface and Subsurface Features in the AOR  
(Figures 2-50, 4-2, and 4-3) 

Surface and Subsurface Features 
Investigated and Identified 

(Figures 4-2 and 4-3) 
Investigated But Not 

Found in AOR 
Producing (active) Wells 

 
X 

Abandoned Wells 
 

X 
Plugged Wells or Dry Holes 

 
X 

Deep Stratigraphic Boreholes X 
 

Subsurface Cleanup Sites 
 

X 
Surface Bodies of Water X 

 

Springs 
 

X 
Water Wells X 

 

Mines (surface and subsurface) (Figure 2-50) X 
 

Quarries/Gravel Pits X 
 

Man-Made Subsurface Structures and Activities X 
 

Location of Proposed Wells X 
 

Location of Proposed Cathodic Protection 
Boreholes* 

 
X 

Surface Facilities X 
 

Roads X 
 

State Boundary Lines 
 

X 
County Boundary Lines X 

 

Indian Country Boundary Lines 
 

X 
 * No cathodic protection boreholes are currently included in the site design, and none were identified within the AOR. 
 
 
 An extensive geologic and hydrogeologic characterization performed by a team of geologists 
from the Energy & Environmental Research Center (EERC) resulted in no evidence of 
transmissive faults or fractures in the upper confining zone within the AOR (Section 2.5) and 
revealed that the upper confining zone has sufficient geologic integrity to prevent vertical fluid 
movement. All geologic data and investigations indicate the storage reservoir within the AOR has 
sufficient containment and geologic integrity, including geologic confinement above and below 
the injection zone, to prevent vertical fluid movement.  



BK FISCHER/ARCHIE ERICKSON 2 

4-4  

 
 

 
 

Figure 4-2. Final AOR map showing the BK Fischer storage facility area (dashed black 
boundary) and AOR (dashed purple boundary). Pink squares represent occupied structures, 
and the brown circle represents a gravel pit (note: gravel pits were identified using the North 
Dakota Geographic Information System [GIS] Hub landmarks data layer from the North 
Dakota Department of Transportation [2002]).  
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Figure 4-3. Map showing all wells located in the AOR. Shown are the stabilized CO2 plume 
extent postinjection (gray-shaded area), storage facility area (dashed black boundary), and 
AOR (dashed purple boundary). All groundwater wells in the AOR are identified based on 
data available from the Department of Water Resources (DWR). The only existing well 
penetrating the Broom Creek Formation within the AOR is the Archie Erickson 2 well. No 
other legacy oil and gas wells are present in the AOR (see Figure 2-47a for any nearby legacy 
wells outside of the AOR). All observation/monitoring wells shown are shallow groundwater 
wells associated with the mine activities. No springs are present in the AOR (note: springs 
were evaluated using the National Map hosted by the U.S. Geological Survey [2023]). 
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4.2 Corrective Action Evaluation 
As identified in Table 4-1, any active and abandoned wells and underground mines in the AOR 
that may penetrate the confining zone were evaluated pursuant to N.D.A.C. § 43-05-01-05.1(2). 
Tables 4-2 and 4-3 and Figure 4-4 provide a description of each identified well, including well 
type, construction, date drilled, location, depth, record of plugging and completion, and any 
additional pertinent information. The evaluation determined that all wells within the AOR have 
sufficient isolation to prevent formation fluids or injected CO2 from vertically migrating outside 
of the storage reservoir or into USDWs and that no corrective action is necessary.
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Table 4-2. Well(s) in AOR Evaluated for Corrective Action* 

NDIC 
Well 
File 
No. Operator Well Name Well Type Spud Date 

Surface 
Casing 
OD, in. 

Surface 
Casing 

Depth, ft 
MD 

Long-
String 
Casing 
OD, in. 

Long-
String 
Casing 

Depth, ft 
MD 

Hole 
Direction 

TD, 
ft 

MD 
TVD, 

ft Status 
Plug 
Date TWN RNG Section Qtr/Qtr County Area 

Corrective 
Action 
Needed 

38622 Summit Carbon 
Storage #2, LLC 

Archie 
Erickson 2 

Stratigraphic 
Test 

11/23/2021 10.75 2156 7 6390 Vertical 6402 6402 TATD NA 142 N 88 W 12 NW/NE Mercer SFA No 

 * Abbreviations used in table: outside diameter; total depth; true vertical depth; township; range, quarter; temporarily abandoned, drilled to total depth; and storage facility area. 
 
 

Table 4-3. Archie Erickson 2 (NDIC File No. 38622) Well Evaluation 

Well Name: 
  

Archie Erickson 2 (NDIC File No. 38622) 
    

    
      

No cement plugs in wellbore; procedure approved by DMR-O&G.   Formation     

Section Type Lead/Tail/Single Interval, 
ft MD 

Volume, 
sacks   Name 

Estimated 
Top, ft 

MD 
  

  

Surface  VariCem GS1 Lead  
0–2156 

480   Pierre 1798 103⁄4" 

casing    

Surface VariCem GS1 Tail 205   
10¾" Casing Shoe 2156 

Class G 
cement    

Long 
String 

EconoCem 
GWS1 Lead 

0–3745 
280   

7" casing 
cemented, 
included 

CO2-
resistant 
cement 

from 909' 
to 6402' 
MD and 
Class G 

from 0' to 
909' MD 

  
Long 
String CorrosaCem Tail  480   Greenhorn 3706   
Long 
String CorrosaCem Single 3745–

6390 855   Mowry 4105   
    Newcastle 4183   
         Skull Creek 4193   
 All depths are in MD based off KB elevation.     Inyan Kara 4423   
         Swift 4758   
         Opeche/Spearfish 5603   
Spud Date: 11/23/2021   Broom Creek 5845   
Total Depth: 6402' MD (Amsden Formation)   Amsden 6148   
    

  
  

Surface Casing: 10¾" from 0' to 2156' MD     
Cased Hole 7" to 6390' MD     
       Corrective Action: No corrective action is necessary. The well is set up as a 

reservoir-monitoring well within the SFA. It has no perforations and has 
corrosion-resistant alloy (CRA) material and CO2-resistant cement placed 

across the Broom Creek Formation. See Figure 4-4 for depths. The well will be 
completed as shown in Section 11. 
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Figure 4-4. Archie Erickson 2 (NDIC File No. 38622) well schematic.  
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4.3 Reevaluation of AOR and Corrective Action Plan 
The AOR and corrective action plan will be reevaluated in accordance with  
N.D.A.C. § 43-05-01-05.1, with the first reevaluation taking place at a period not to exceed 5 years 
from the date the permit for CO2 injection is issued (N.D.A.C. § 43-05-01-10) or when monitoring 
and operational conditions warrant a reevaluation. Each successive reevaluation shall take place 
at a period not to exceed 5 years from the date of the previous reevaluation (each referred to as a 
“Reevaluation Date”). The AOR reevaluations will address the following: 
 

• Monitoring and operational data (e.g., injection rate and pressure) will be used to update 
the geologic model and the computational simulations. These updates will then be used 
to inform a reevaluation of the AOR and corrective action plan, including the 
computational model that was used to determine the AOR, and the operational data to be 
utilized as the basis for that update will be identified. 

 
• The protocol to conduct corrective action, if necessary, will be determined, including  

1) what corrective action will be performed, and 2) how corrective action will be adjusted 
if there are changes in the AOR delineation. 

 
 As part of the reevaluation, Summit Carbon Storage #2, LLC (SCS2) will either  
a) demonstrate to the Department of Mineral Resources, Oil and Gas Division (DMR-O&G) using 
monitoring data and modeling results that no plan amendment is necessary or b) submit an 
amended AOR and corrective action plan for DMR-O&G approval. Plan amendments must be 
incorporated into the permit and are subject to permit modification requirements.  
 
4.4 Protection of USDWs  
 
4.4.1 Introduction of USDW Protection 
The primary confining zone and additional overlying confining zones geologically isolate the Fox 
Hills and Hell Creek Formations, the lowest USDWs in the AOR, from the underlying injection 
zone. The Opeche/Spearfish Formation is the primary confining zone for the injection zone with 
additional confining layers above, geologically isolating all USDWs from the injection zone. The 
uppermost confining layer is the Pierre Formation, an impermeable shale more than 1000 ft thick, 
providing an additional seal for all USDWs in the region (Table 4-4). 
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Table 4-4. Description of Zones of Confinement above the Immediate Upper Confining 
Zone (Opeche/Spearfish Formation) (data based on Archie Erickson 2)  

Name of Formation  Lithology 
Formation Top 
Depth MD, ft 

Thickness, 
ft 

Depth below 
Lowest Identified 

USDW, ft MD 
Pierre  Mudstone 1798 1480 0 
Niobrara Mudstone 3278 380 1480 
Carlile Mudstone 3658 48 1860 
Greenhorn  Mudstone 3706 106 1908 
Belle Fourche Mudstone 3812 293 2014 
Mowry  Mudstone 4105 78 2307 
Skull Creek Mudstone 4193 231 2395 
Swift  Mudstone 4758 440 2960 
Rierdon  Mudstone 5198 209 3400 
Piper (Kline Member) Carbonate 5407 103 3609 
Piper (Picard Member) Mudstone 5510 93 3712 
Opeche/Spearfish Mudstone 5603 242 3805 

 
 
4.4.2 Geology of USDW Formations 
The hydrogeology of western North Dakota is composed of several shallow freshwater-bearing 
formations of the Quaternary, Tertiary, and upper Cretaceous-aged sediments underlain by 
multiple saline aquifer systems of the Williston Basin (Figure 4-5). These saline and freshwater 
systems are separated by the Cretaceous Pierre Shale of the Williston Basin, a regionally extensive 
shale between 1000 and 1500 ft thick (Thamke and others, 2014). 
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Figure 4-5. Major aquifer systems of the Williston Basin (modified from Downey and 
Dinwiddie, 1988). 

 
 
 The freshwater aquifers comprise the Cretaceous Fox Hills and Hell Creek Formations; the 
overlying Cannonball, Tongue River, and Sentinel Butte Formation of the Tertiary Fort Union 
Group; and the Tertiary Golden Valley Formation (Figure 4-6). Above these formations are 
undifferentiated alluvial and glacial drift Quaternary aquifer layers which are not necessarily 
present in all parts of the AOR (Croft, 1973).  
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Figure 4-6. Upper stratigraphy of Mercer, Oliver, and Morton Counties showing the 
stratigraphic relationship of Quaternary, Cretaceous, and Tertiary groundwater-bearing 
formations (modified from Croft, 1973).  

 
 
 The lowest USDW in the AOR is the Fox Hills Formation, which together with the overlying 
Hell Creek Formation, is a confined aquifer system. The Hell Creek Formation is a poorly 
consolidated unit composed of interbedded sandstone, siltstone, and claystones with occasional 
carbonaceous beds, all of fluvial origin. The underlying Fox Hills Formation is interpreted as 
interbedded nearshore marine deposits of sand, silt, and shale deposited as part of the final Western 
Interior Seaway retreat (Fischer, 2013). The Fox Hills Formation in the AOR is approximately 
1500 ft deep and 250–300 ft thick (information reported from stratigraphic well installation). The 
structure of the Fox Hills and Hell Creek Formations follows that of the Williston Basin, dipping 
gently toward the center of the basin to the northwest of the AOR (Figure 4-7).  
 
 The Pierre Shale is a thick, regionally extensive shale unit which forms the lower boundary 
of the Fox Hills–Hell Creek system, also isolating all overlying freshwater aquifers from the deeper 
saline aquifer systems. The Pierre Shale is a dark gray to black marine shale and is typically over 
1000 ft thick in the AOR (Thamke and others, 2014). 
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Figure 4-7. Depth to surface of the Fox Hills Formation in western North Dakota (Fischer, 2013). 
 
 
4.4.3 Hydrology of USDW Formations 
The aquifers of the Fox Hills and Hell Creek Formations are hydraulically connected and function 
as a single confined aquifer system (Fischer, 2013). The Bacon Creek Member of the Hell Creek 
Formation forms a regional aquitard for the Fox Hills–Hell Creek aquifer system, isolating it from 
the overlying aquifer layers. Recharge for the Fox Hills–Hell Creek aquifer system occurs in 
southwestern North Dakota along the Cedar Creek Anticline and discharges into overlying strata 
under central and eastern North Dakota (Fischer, 2013). Flow through the AOR is to the east 
(Figure 4-8). 
 
 Water sampled from the Fox Hills Formation is a sodium bicarbonate type with a total 
dissolved solids (TDS) content of approximately 1500–1600 ppm. Previous analysis of Fox Hills 
Formation water has also noted high levels of fluoride in excess of 5 mg/L (Trapp and Croft, 1975) 
As such, the Fox Hills–Hell Creek system is typically not used as a primary source of 
drinking water. However, it is occasionally produced for irrigation and/or livestock watering.  
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Figure 4-8. Potentiometric surface of the Fox Hills–Hell Creek aquifer system shown in feet 
of hydraulic head above sea level. Flow is to the east through the AOR in Mercer, Oliver, and 
Morton Counties (modified from Fischer, 2013). 

 
 
 Multiple other freshwater-bearing units, primarily of Tertiary age, overlie the Fox Hills–Hell 
Creek aquifer system in the AOR. A cross section of these formations is presented in Figure 4-9. 
The upper formations are generally used for domestic and agricultural purposes. The Cannonball 
and Tongue River Formations comprise the major aquifer units of the Fort Union Group, which 
overlies the Hell Creek Formation. The Cannonball Formation consists of interbedded sandstone, 
siltstone, claystone, and thin lignite beds of marine origin. The Tongue River Formation 
is predominantly sandstone interbedded with siltstone, claystone, lignite, and occasional 
carbonaceous shales. The basal sandstone member of the Tongue River is persistent and a reliable 
source of groundwater in the region. The thickness of this basal sand ranges from approximately 
200 to 500 ft and it directly underlies surficial glacial deposits in the AOR. Tongue River 
groundwaters are generally a sodium bicarbonate type with a TDS of approximately 1000 ppm 
(Croft, 1973).  
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Figure 4-9 West-east cross section of the major aquifer layers in Oliver County. Wells used in the cross section are shown in the 
inset map and labeled with corresponding well names (NDIC File No. 4942 is Raymond Jensen 1-34). 
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 The Sentinel Butte Formation, a silty fine-to-medium-grained sandstone with claystone and 
lignite interbeds, overlies the Tongue River Formation in western portions of the AOR. The 
Sentinel Butte Formation is predominantly sandstone with lignite interbeds. While the Sentinel 
Butte Formation is another important source of groundwater in the region, primarily to the west of 
the AOR, the Sentinel Butte Formation is not a source of groundwater within the AOR. TDS in 
the Sentinel Butte Formation range from approximately 400 to 1000 ppm (Croft, 1973). Above 
these are undifferentiated alluvial and glacial drift Quaternary aquifer layers. 
 
4.4.4 Protection for USDWs 
The Fox Hills–Hell Creek aquifer system is the lowest USDW in the AOR. The injection zone 
(Broom Creek Formation) and the lowest USDW (Fox Hills–Hell Creek aquifer system) are 
isolated geologically and hydrologically by multiple impermeable rock layers consisting of shale 
and siltstone formations (Figure 4-5).  
 
 The primary seal of the injection zone is the Permian-aged Opeche/Spearfish Formation with 
the shales of the Permian-aged Spearfish, Jurassic-aged Piper (Picard), Rierdon, and Swift 
Formations, all of which overly the Opeche Formation. Above the Swift Formation is the confined 
saltwater aquifer system of the Inyan Kara Formation that extends across much of the Williston 
Basin. Above the Inyan Kara Formation are Cretaceous-aged shale formations, namely the Skull 
Creek, Mowry, Belle Fourche, Greenhorn, Carlisle, Niobrara, and Pierre Formations. The Pierre 
Formation is the thickest shale formation in the AOR and primary geologic barrier between the 
USDWs and injection zone. The geologic strata overlying the injection zone consist of multiple 
impermeable rock layers that are free of transmissive faults or fractures and provide adequate 
isolation of the USDWs from CO2 injection activities in the AOR. 
 
 Figure 4-10 shows the location of groundwater wells selected to be included in the near-
surface baseline and operational monitoring plan, which includes one new Fox Hills monitoring 
well, and up to five existing groundwater wells. The five existing wells (two – Fox Hills, 
one – Cannonball–Ludlow, and two – Tongue River) were chosen based on depth (>300 ft), 
location within the AOR, and accessibility. SCS2 screened wells within the AOR to determine 
suitability of wells for inclusion into the testing and monitoring program. Wells were screened 
based on land use permissions, site accessibility, and access to historical well data such as drilling, 
logging, and stratigraphic information. Table 4-5 correlates DWR well numbers with the well 
numbers used by SCS2 throughout this permit application. 
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Figure 4-10. Field-verified water wells located within the AOR. 
 

 
Table 4-5. DWR and SCS2 Well No. Correlation 

DWR Well No. 
SCS2 Field Verified 

Location* SCS2 Well No. Formation 
14308831 143-088-31DBC MGW06 Fox Hills 
14308829 143-088-29CAD MGW05 Tongue River 
14208708DDC 142-087-08DBC MGW08 Tongue River 
14208730BBD 142-087-30BAC MGW03 Cannonball–Ludlow 
14108812 141-088-12DAD MGW01 Fox Hills 
* SCS2 Field Verified Location follows an alpha numeric system indicating the township - range - section and 

quarter-quarter-quarter. This is a similar system used by the DWR but adds the precise quarter-quarter-quarter 
location from field verification. 
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SCS2 will work with landowners of the five existing groundwater wells to collect  
three to four samples from each well to establish baseline conditions prior to CO2 injection and 
periodically thereafter during subsequent phases of the project as outlined in Section 5.0. The 
actual number of wells and samples collected from each existing groundwater well location may 
vary because some of the groundwater wells may not be operated year-round or site accessibility 
may be limited (e.g., snow cover during winter months).  
 
 SCS2 will install one Fox Hills monitoring well adjacent to the CO2 injection well pad. The 
Fox Hills monitoring well will be sampled three to four times prior to CO2 injection to establish a 
seasonal baseline and periodically thereafter during subsequent phases of the project as outlined 
in Section 5.0. 
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5.0 TESTING AND MONITORING PLAN 
Pursuant to North Dakota Administrative Code (N.D.A.C.) § 43-05-01-11.4(1)(k), this testing and 
monitoring plan includes 1) a plan for analyzing the captured CO2 stream, 2) leak detection and 
corrosion-monitoring plans for surface facilities and all wells associated with the geologic CO2 
storage project, 3) a well-logging and -testing plan, 4) an environmental monitoring plan to verify 
the injected CO2 is contained in the storage reservoir, and 5) a quality assurance and surveillance 
plan (QASP).  
 

This site-specific testing and monitoring plan was informed by the injection scenario (as 
described in the Project Summary), site characterization activities (Section 2.0), geologic modeling 
and simulations (Section 3.0), area of review delineation and corrective action evaluation  
(Section 4.0), and well design (Section 9.0). Activities described in Table 5-1 will be used to 
establish preinjection (baseline) conditions at the storage site. Pursuant to N.D.A.C. § 43-05-01-
11.4, the set of activities described in Table 5-2 will be used to verify that BK Fischer is operating 
as permitted and is not endangering underground sources of drinking water (USDW). Summit 
Carbon Storage #2, LLC (SCS2) will also specify data-quality measures through the QASP.  
 
 SCS2 will review this testing and monitoring plan at a minimum of every 5 years from the 
start of injection, as required by N.D.A.C. § 43-05-01-11.4(j), to ensure the technologies and 
strategies deployed remain appropriate for demonstrating containment of CO2 in the storage 
reservoir and conformance with predictive modeling and simulations.  
 
 A detailed testing and monitoring plan for the baseline and operational phases is provided in 
the remainder of this section. Section 6.0 describes the testing and monitoring activities associated 
with the postinjection phase. 
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Table 5-1. Overview of Major Components of the Testing and Monitoring Plan – Preinjection  
Monitoring 

Type Parameter 
Activity 

Description 
Primary Purpose(s) 

of Activity Equipment/Test Location 
Preinjection/Baseline 
Sampling Frequency 

CO2 Stream 
Analysis  Injection composition CO2 stream sampling 

CO2 accounting and ensures stream 
compatibility with project materials in 

contact with CO2 

Gas chromatograph and CO2 
stream compositional 

commercial laboratory results 
Downstream of pipeline inspection gauge (PIG) receiver At least once 

Wellbore 
Mechanical 

Integrity 
(external)  

Casing wall thickness 
Ultrasonic logging or other equivalent 
casing inspection log [CIL] and sonic 

array logging (inclusive of casing collar 
locator [CCL], variable density log 
[VDL] and radial cement bond log 

[RCBL]), and gamma ray (GR) 
Mechanical integrity demonstration and 

operational safety assurance 

Ultrasonic or other equivalent 
CIL and sonic array tools 

(inclusive of CCL, VDL, and 
RCBL), and GR 

CO2 injection and reservoir-monitoring wells 

Once per well 
Radial cement bond 

Saturation profile 
(behind casing) Pulsed-neutron logging (PNL) PNL tool CO2 injection and reservoir-monitoring wells (run log 

from Opeche/Spearfish Formation to surface) 

Temperature profile 

Temperature logging Temperature log CO2 injection and reservoir-monitoring wells 

Real-time, continuous data recording via 
supervisory control and data acquisition 

(SCADA) system 

Distributed temperature 
sensing (DTS) casing-

conveyed fiber-optic cable 

Along the outside of the long-string casing of the CO2 
injection and reservoir-monitoring wells 

Install at casing 
deployment 

Wellbore 
Mechanical 

Integrity 
(internal) 

Pressure/temperature 
(P/T) 

Real-time, continuous data recording via 
SCADA system 

Mechanical integrity demonstration and 
operational safety assurance 

Digital surface P/T gauge Between surface and long-string casing annulus on CO2 
injection and reservoir-monitoring wells Install at well completion 

Annulus pressure Tubing-casing annulus pressure testing Pressure testing truck with 
pressure chart CO2 injection and reservoir-monitoring wells  Once per well 

P/T Real-time, continuous data recording via 
SCADA system Digital surface P/T gauge Between tubing and long-string casing annulus of CO2 

injection and reservoir-monitoring wells Install at well completion 

Annular fluid level Real-time, continuous data recording via 
SCADA system 

Prevention of microannulus and 
monitoring annular fluid volume 

Nitrogen (N2) cushion on 
tubing-casing annulus with 

seal pot system 
On well pad for each CO2 injection well Add initial volumes to BK 

Fischer 1 and 2 

P/T Real-time, continuous data recording via 
SCADA system 

Mechanical integrity demonstration and 
operational safety assurance 

Digital surface P/T gauge Tubing of CO2 injection and reservoir-monitoring wells Install at well completion 

Saturation profile  
(tubing-casing annulus) PNL PNL tool CO2 injection and reservoir-monitoring wells (run log 

from Opeche/Spearfish Formation to surface) Once per well 

Downhole 
Corrosion 
Detection 

Saturation profile 
(behind casing) PNL 

Corrosion detection of project materials in 
contact with CO2 and operational safety 

assurance 

PNL tool CO2 injection and reservoir-monitoring wells (run log 
from Opeche/Spearfish Formation to surface) 

Once per well 

Casing wall thickness 
Ultrasonic logging or other equivalent 

CIL and sonic array logging (inclusive of 
CCL, VDL, and RCBL), and GR 

Ultrasonic or other equivalent 
CIL and sonic array tools 

(inclusive of CCL, VDL, and 
RCBL), and GR 

CO2 injection and reservoir-monitoring wells 

Continued … 
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Table 5-1. Overview of Major Components of the Testing and Monitoring Plan – Preinjection (continued) 

Monitoring 
Type Parameter 

Activity  
Description 

Primary Purpose(s)  
of Activity Equipment/Test Location 

Preinjection/Baseline 
Sampling Frequency 

Near Surface 

Soil gas 
composition Soil gas sampling 

(See Figure 5-4) 

Assurance near-surface environment is 
protected Two soil gas profile stations: 

MSG02 & MSG05  
One station per CO2 injection and reservoir-monitoring 

well pad 
3–4 seasonal samples per 

station (with isotopes)  
Soil gas  
isotopes Source attribution 

Water  
composition 

Groundwater well sampling  
(See Figure 5-4) 

Assurance that USDWs are protected 
Up to five existing 

groundwater wells from the 
Tongue River, Cannonball-

Ludlow, and Fox Hills 
Aquifers (e.g., MGW01, 

MGW03, MGW05, MGW06, 
and MGW08) 

Within area of review (AOR)  
3–4 seasonal samples per 
well (water quality with 

isotopes) Water  
isotopes Source attribution 

Water  
composition Assurance that lowest USDW is protected 

Fox Hills monitoring well  MGW10 adjacent to CO2 injection well pad 
3–4 seasonal samples 

(water quality with 
isotopes) Water  

isotopes Source attribution 

Above-Zone 
Monitoring 

Interval 
(Opeche/Spearfish 

to Skull Creek) 

Saturation profile PNL 

Assurance of containment in the storage 
reservoir and protection of USDWs 

 PNL Tool 

CO2 injection and reservoir-monitoring wells 

Once per well 

Temperature profile 

Real-time, continuous data recording via 
SCADA system 

DTS casing-conveyed fiber-
optic cable 

Install at casing 
deployment 

Temperature logging Temperature log Once per well 

Storage 
Reservoir (direct) 

P/T Real-time, continuous data recording via 
SCADA system 

Storage reservoir monitoring and 
conformance with model and simulation 

projections  

Casing-conveyed downhole 
P/T gauge 

CO2 injection and reservoir-monitoring wells 

Install at casing 
deployment 

Temperature profile 

Real-time, continuous data recording via 
SCADA system 

DTS casing-conveyed fiber-
optic cable 

Install at casing 
deployment 

Temperature logging Temperature log Once per well 

Storage reservoir 
performance Injectivity testing Demonstration of storage reservoir 

performance Pressure falloff test CO2 injection wells Once per injection well 

Storage 
Reservoir 
(indirect) 

CO2 saturation 3D time-lapse seismic surveys 
Site characterization and CO2 plume 
tracking to ensure conformance with 

model and simulation projections 

Vibroseis trucks (source) and 
geophones and distributed 

acoustic sensing (DAS) fiber-
optic cable (receivers)  

Within AOR Collect 3D baseline 
survey 

Seismicity Continuous data recording 
Seismic event detection and source 
attribution and operational safety 

assurance 

Seismometer stations and 
DAS fiber optics 

Area around injection wells 
(within 1 mile) Install stations 
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Table 5-2. Overview of Major Components of the Testing and Monitoring Plan – Injection  

Monitoring 
Type Parameter 

Activity 
Description 

Primary Purpose(s) 
of Activity Equipment/Test Location 

Sampling 
Frequency 

Injection Reporting (20 years) 
Report Content 

(N.D.A.C. § 43-05-01-18)1 
Reporting 
Method  

DMR-O&G 
Reporting Schedule2,3 

C
O

2 S
tr

ea
m

 A
na

ly
si

s 
Se

ct
io

n 
5.

1 

Injection 
volume/mass 

Real-time, continuous 
data recording with 

automated triggers and 
alarms via SCADA 

system  

CO2 accounting, leak 
detection, and 

operational safety 
assurance 

Multiple Coriolis mass 
flowmeters 

One flowmeter per injection 
wellhead placed on flowline 

after flowline splits on injection 
pad 

Continuous 

Monthly average volume 
(metric tons/MCF) and mass 
of CO2 stream injected over 

reporting period and 
cumulative volume injected 

to date 

Form 26 - 
Carbon Dioxide 
Storage Report - 

SFN 18667; 
NorthSTAR 
Sundry (e.g., 
underground 

injection control 
[UIC] 

supplemental 
information – date 
of first injection)  

Any evidence of injected 
CO2 or associated pressure 

front that may cause an 
endangerment to USDW or 
any noncompliance which 
may endanger health and 
safety of persons or cause 

pollution of the 
environment6 must be 

reported with 24 hours. 
 

File quarterly4 
 

Annual report5 

Injection flow rate 
Monthly average maximum 
and minimum injection flow 

rate 

Injection P/T Multiple P/T gauges 

Along NDL-325 flowline; 
downstream or upstream of 

flowmeters; and upstream of 
injection wellheads 

Monthly average pressure 
(psi) and monthly average 
temperature (Fahrenheit) 

Injection 
composition 

(See Table 5-3, 
Stream System 
Specification) 

CO2 stream sampling 

CO2 accounting and 
ensures stream 

compatibility with 
project materials in 
contact with CO2 

Gas chromatograph Downstream of the PIG receiver 

Average CO2 stream 
composition; any changes to 
its physical, chemical, and/or 
relevant characteristics from 

proposed operating data 

Form 26A –  
Carbon Dioxide 
Storage Source 

Report –  
SFN 18668 

Verify accuracy of 
field measurements 

CO2 stream sampling 
with sample port 

 

Upstream of the gas 
chromatograph 

Quarterly with option 
to reduce sampling 

frequency with 
approval from DMR 

O&G 

CO2 stream compositional 
commercial laboratory results NorthSTAR 

Sundry (e.g., logs 
and testing – 
supplemental 
information) 

File quarterly4 if analysis is 
performed during quarter.  

 
Annual report5 

Isotopes Source attribution 

Within first year of 
injection and within 
one year of adding 
new CO2 source(s) 
(other than ethanol) 

CO2 stream isotopic 
commercial laboratory results 

Su
rf

ac
e 

Fa
ci

lit
ie

s L
ea

k 
D

et
ec

tio
n 

Pl
an

 
Se

ct
io

n 
5.

2 

Mass balance 

Real-time, continuous 
data recording with 

automated triggers and 
alarms via SCADA 

system 

CO2 accounting, leak 
detection, and 

operational safety 
assurance 

Leak detection system 
(LDS) software, 

multiple P/T gauges, 
and Coriolis mass 

flowmeters 

Flowmeter and P/T gauge near 
each injection wellhead in 

pump/metering building and 
flowmeter and P/T gauge at 

point of transfer 

Continuous 

Any release of CO2 into the 
atmosphere or triggering of a 

surface facilities shutoff 
device 

NorthSTAR 
Sundry (e.g., logs 

and testing – 
supplemental 
information) 

Atmospheric releases or 
triggering of a shutoff 

device to be reported within  
24 hours3 after event is 
confirmed by operator. 

 
File quarterly4 

 
Annual report5 

Gas concentrations 
(e.g., CO2, CH4, and 

H2S) 

Gas detection stations 
and safety lights 

Stations on each injection and 
reservoir-monitoring wellhead; 
station inside pump/metering 

building and safety light 
mounted on building exterior; 

multigas detectors worn by field 
personnel 

Continued . . . 
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Table 5-2. Overview of Major Components of the Testing and Monitoring Plan – Injection (continued) 

Monitoring 
Type Parameter 

Activity  
Description 

Primary Purpose(s) 
of Activity Equipment/Test Location Sampling Frequency 

Injection Reporting (20 years) 
Report Content 

(N.D.A.C. § 43-05-01-18)1 
Reporting 

Method  
DMR-O&G 

Reporting Schedule2,3 

C
O

2 F
lo

w
lin

e 
C

or
ro

sio
n 

Pr
ev

en
tio

n 
 

an
d 

D
et

ec
tio

n 
Pl

an
 

Se
ct

io
n 

5.
3 

 

Loss of mass  

Real-time, continuous 
data recording with 

automated triggers and 
alarms via SCADA 

system 
Corrosion detection 

of project materials in 
contact with CO2 and 

operational safety 
assurance 

Electrical resistance (ER) 
probe 

Flowline NDL-325 begins at 
the point of transfer and ends at 
the inlet valve upstream of the 

emergency shut off valve at 
each injection wellhead 

Continuous Summary of ER probe 
monitoring results 

NorthSTAR 
Sundry (e.g., logs 

and testing – 
supplemental 
information) 

File quarterly4 
 

Annual report5 

Pipeline Inspection PIG 
PIG receiver upstream of the 
gas chromatograph on NDL-

325 flowline 
Once every 5 years  Summary of PIG 

monitoring results 

Flow conditions  
(e.g., saturation point 

of water) 

Real-time, continuous 
data recording with 

automated triggers and 
alarms via SCADA 

system 

Real-time model with 
LDS software and 

multiple P/T gauges and 
Coriolis mass flowmeters 

Flowmeter and P/T gauge near 
each injection wellhead and at 

point of transfer 
Continuous 

Operator statement about 
flowline operation 

conditions 

Cathodic protection Continuous data 
recording 

Corrosion prevention 
of project materials 

Impressed current 
cathodic protection 

(ICCP) system 

Anodes buried along the length 
of NDL-325 flowline 

W
el

lb
or

e 
M

ec
ha

ni
ca

l I
nt

eg
ri

ty
 (e

xt
er

na
l) 

Se
ct

io
n 

5.
4 

Casing wall 
thickness 

Ultrasonic logging or 
other equivalent CIL 

and sonic array logging 
(inclusive of CCL, 

VDL, RCBL), and GR 

Mechanical integrity 
demonstration and 
operational safety 

assurance 

Ultrasonic or other 
equivalent CIL and sonic 
array tools (inclusive of 
CCL, VDL, and RCBL) 

and GR 

CO2 injection and reservoir-
monitoring wells 

Repeat when required and 
when tubing is pulled 

during workovers 
Mechanical integrity test 
(MIT), injection well test, 

well workover, and 
logging results and 

interpretations 

NorthSTAR 
Sundry (e.g., 

casing/cement 
supplemental 

information; logs 
and testing – 

notification of 
work performed, 

supplemental 
information, etc.) 

Mechanical integrity 
failures to be reported 
within 24 hours after 
event is confirmed by 

operator. File quarterly4 
if analysis is performed 

or log is acquired 
during quarter.  

 
Annual report5 

Radial cement bond 

Saturation profile 
(behind casing)  PNL PNL tool 

CO2 injection and reservoir-
monitoring wells (run log from 
Opeche/Spearfish Formation to 

surface) 

Year 1, Year 3, and at least 
once every 3 years 

thereafter (e.g., Years 6, 9, 
12, etc.) 

Temperature profile 

Temperature logging Temperature log CO2 injection and reservoir-
monitoring wells Annually only if DTS fails MIT (i.e., annual external 

mechanical integrity 
demonstration test results) 

injection well test, well 
workover, and logging 

results and interpretations 

Real-time, continuous 
data recording via 
SCADA system 

DTS casing-conveyed 
fiber-optic cable 

Along the outside of the long-
string casing of the CO2 
injection and reservoir-

monitoring wells 

Continuous 

Continued…  
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Table 5-2. Overview of Major Components of the Testing and Monitoring Plan – Injection (continued) 

Monitoring 
Type Parameter 

Activity 
Description 

Primary Purpose(s) 
of Activity Equipment/Test Location Sampling Frequency 

Injection Reporting (20 years) 
Report Content 

(N.D.A.C. § 43-05-01-18)1 
Reporting 

Method  
DMR-O&G 

Reporting Schedule2,3 
W

el
lb

or
e 

M
ec

ha
ni

ca
l I

nt
eg

ri
ty

 (i
nt

er
na

l) 
Se

ct
io

n 
5.

4 

P/T 
Real-time, continuous 

data recording via 
SCADA system 

Mechanical integrity 
demonstration and 
operational safety 

assurance 

Digital surface P/T gauge 

Between surface and long-
string casing annulus on CO2 

injection and reservoir-
monitoring wells 

Continuous Wellhead temperatures and 
pressures (surface casing) 

Form 26 - 
Carbon Dioxide 
Storage Report - 

SFN 18667;  
 

NorthSTAR 
Sundry (e.g., 

casing/cement 
supplemental 

information; logs 
and testing – 

notification of 
work performed, 

supplemental 
information, etc.) 

Mechanical integrity 
failures to be reported 
within 24 hours after 
event is confirmed by 

operator. 
 

Form 26 – Monthly 
 

File quarterly4 

 
Annual report5 

Annulus pressure Tubing-casing annulus 
pressure testing 

Pressure testing truck with 
pressure chart 

CO2 injection and reservoir-
monitoring wells  

Repeat during workover 
operations in cases where 
the tubing must be pulled 

and no less than once every 
5 years. 

Monthly average 
maximum and minimum 
annular pressure; MIT or 
well workover results and 
interpretations; description 

of event that exceeds 
operating procedures 

Mechanical integrity 
failures to be reported 
within 24 hours after 
event is confirmed by 

operator. 
 

Form 26 – Monthly 
 

File report by quarter4 
in which the analysis is 

performed. 
 

Annual report5 

P/T 

Real-time, continuous 
data recording via 
SCADA system 

 

Digital surface P/T gauge 
Between tubing and long-string 
casing annulus of CO2 injection 
and reservoir-monitoring wells 

Continuous 

Wellhead temperatures and 
pressures (annulus) Mechanical integrity 

failures to be reported 
within 24 hours after 
event is confirmed by 

operator. 
 

Form 26 – Monthly 
 

File quarterly4 
 

Annual report5 

Annular fluid level 

Prevention of 
microannulus and 

monitoring annular 
fluid volume 

Nitrogen (N2) cushion on 
tubing-casing annulus 
with seal pot system 

On well pad for each CO2 
injection well 

Monthly annulus fluid 
volumes added 

P/T 
Mechanical integrity 
demonstration and 
operational safety 

assurance 

Digital surface P/T gauge Tubing of CO2 injection and 
reservoir-monitoring wells 

Wellhead temperatures and 
pressures (tubing) and 

monthly average, 
maximum, and minimum 

injection pressure 

Saturation profile  
(tubing-casing 

annulus) 
PNL PNL tool 

CO2 injection and reservoir-
monitoring wells (run log from 
Opeche/Spearfish Formation to 

surface) 

Year 1, Year 3, and at least 
every 3 years thereafter 

(e.g., Years 6, 9, 12, etc.)  

MIT, injection well test, 
well workover, and 
logging results and 

interpretation 

File report by quarter4 
in which the log is 

acquired. 
 

Annual report5 

Continued… 
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Table 5-2. Overview of Major Components of the Testing and Monitoring Plan – Injection (continued) 

Monitoring 
Type Parameter 

Activity 
Description 

Primary Purpose(s) 
of Activity Equipment/Test Location Sampling Frequency 

Injection Reporting (20 years) 
Report Content 

(N.D.A.C. § 43-05-01-18)1 
Reporting 

Method  
DMR-O&G 

Reporting Schedule2,3 
D

ow
nh

ol
e 

C
or

ro
si

on
 D

et
ec

tio
n 

Se
ct

io
n 

5.
6.

2 

Saturation profile 
(behind casing) PNL 

Corrosion detection 
of project materials in 
contact with CO2 and 

operational safety 
assurance 

PNL tool 

CO2 injection and reservoir-
monitoring wells (run log from 
Opeche/Spearfish Formation to 

surface) 

Year 1, Year 3, and at least 
once every 3 years 

thereafter  

Logging results and 
interpretations 

NorthSTAR 
Sundry (e.g., 

casing/cement 
supplemental 
information) 

File quarterly4 in which 
the log is acquired. 

 
Annual report5 Casing wall 

thickness 

Ultrasonic logging or 
other equivalent CIL 

and sonic array logging 
(inclusive of CCL, 

VDL, and RCBL), and 
GR 

Ultrasonic or other 
equivalent CIL and sonic 
array tools (inclusive of 
CCL, VDL, and RCBL), 

and GR 

CO2 injection and reservoir-
monitoring wells 

Repeat when required and 
when tubing is pulled 

during workovers 

N
ea

r 
Su

rf
ac

e 
Se

ct
io

ns
 5

.7
.1

 a
nd

 5
.7

.2
 

Soil gas composition 
(See Table 5-7) 

Soil gas sampling 
(See Figure 5-4) 

Assurance near-
surface environment 

is protected 

Two soil gas profile 
stations: MSG02 and 

MSG05  

One station per CO2 injection 
and reservoir-monitoring well 

pad 

Collect 3–4 seasonal 
samples annually per 
station (no isotopes; 

perform concentration 
analysis) 

Summary of lab results 

NorthSTAR 
Sundry (e.g., logs 

and testing – 
supplemental 
information) 

Any CO2 release of 
CO2 to the atmosphere 
or biosphere requires 
24-hour notification.  

 
File quarterly4 

 
Annual report5 

Water composition 
(See Table 5-9) 

Groundwater well 
sampling  

(See Figure 5-4) 

Assurance that 
USDWs are protected 

Up to five existing 
groundwater wells from 

the Tongue River, 
Cannonball-Ludlow, and 
Fox Hills Aquifers (e.g., 

MGW01, MGW03, 
MGW05, MGW06, and 

MGW08) 

AOR  

At the start of injection, 
shift sampling program to 
the Fox Hills monitoring 

well near the CO2-injection 
well pad (MGW10). 

Additional wells may be 
phased in over time as the 

CO2 plume migrates. 

Water composition Assurance that lowest 
USDW is protected Fox Hills monitoring well  

MGW10 adjacent to CO2 
injection well pad; additional 
wells may be phased in over 

time as the CO2 plume 
migrates. 

3–4 seasonal samples in 
Years 1–4 and reduce to 

annually thereafter. 
(water quality only; no 

isotopic testing) 

A
bo

ve
-Z

on
e 

 
M

on
ito

ri
ng

 In
te

rv
al

  
O

pe
ch

e/
Sp

ea
rfi

sh
 to

  
Sk

ul
l C

re
ek

  
Se

ct
io

n 
5.

7.
3.

1 Saturation profile PNL 
Assurance of 

containment in the 
storage reservoir and 
protection of USDWs 

PNL tool 

CO2 injection and reservoir-
monitoring wells 

Year 1, Year 3, and at least 
every 3 years thereafter  

Logging results and 
interpretations 

NorthSTAR 
Sundry (e.g., logs 

and testing – 
supplemental 
information) 

File by quarter4 
in which the log is 

acquired. 
 

Annual report5 
Temperature profile 

Real-time, continuous 
data recording via 
SCADA system 

DTS casing-conveyed 
fiber-optic cable Continuous 

Temperature logging Temperature log Annually only if DTS fails 

Continued . . . 
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Table 5-2. Overview of Major Components of the Testing and Monitoring Plan – Injection (continued) 

Monitoring 
Type Parameter 

Activity 
Description 

Primary Purpose(s) 
of Activity Equipment/Test Location Sampling Frequency 

Injection Reporting (20 years) 
Report Content 

(N.D.A.C. § 43-05-01-18)1 
Reporting 

Method  
DMR-O&G 

Reporting Schedule2,3 
St

or
ag

e 
R

es
er

vo
ir

 (d
ir

ec
t) 

Se
ct

io
ns

 5
.7

 a
nd

 5
.7

.3
.2

 P/T Real-time, continuous 
data recording via 
SCADA system 

Storage reservoir 
monitoring and 

conformance with 
model and simulation 

projections 

Casing-conveyed 
downhole P/T gauge 

CO2 injection and reservoir-
monitoring wells 

Continuous 

Downhole temperatures 
and pressures Form 26 - 

Carbon Dioxide 
Storage Report - 

SFN 18667;  
 

NorthSTAR 
Sundry (e.g., logs 

and testing – 
supplemental 
information) 

Form 26 - monthly 
 

File quarterly4 
 

Annual report5 

Temperature profile 

DTS casing-conveyed 
fiber-optic cable CO2 injection and reservoir-

monitoring wells 
Logging results and 

interpretations 
File by quarter4 in 

which the analysis is 
performed or log is 

acquired. 
 

Annual report5 

Temperature logging Temperature log Annually only if DTS fails 

Storage reservoir 
performance Injectivity testing 

Demonstration of 
storage reservoir 

performance 
Pressure falloff tests CO2 injection wells 

Once every 5 years per 
well after the start of 

injection 
Injection well test results 

St
or

ag
e 

R
es

er
vo

ir
, (

in
di

re
ct

) 
Se

ct
io

n 
5.

7.
3.

3 

CO2 saturation 
3D time-lapse seismic 

surveys  
(See Figure 5-6) 

Site characterization 
and CO2 plume 

tracking to ensure 
conformance with 

model and simulation 
projections 

Vibroseis trucks (source) 
and geophones and DAS 

fiber-optic cable 
(receivers)  

Within AOR 

Repeat 3D seismic survey 
by the end of Year 2 and in 
Years 4 and 9 and at least 

once every 5 years 
thereafter. 

Summary of seismic 
results and interpretations  

NorthSTAR 
Sundry (e.g., logs 

and testing – 
supplemental 
information) 

File by quarter4 
in which the analysis is 

performed. 
 

Annual report5 

Seismicity Continuous data 
recording 

Seismic event 
detection and source 

attribution and 
operational safety 

assurance 

Seismometer stations and 
DAS fiber optics 

Area around injection wells 
(within 1 mile) Continuous 

Report on seismic 
events detected within 

24 hours. 
 

File quarterly4 
 

Annual report5 
1 In addition to the reports, submittals, notifications, and other information described in Table 5-1 and N.D.A.C. § 43-05-01-18, Reporting Requirements, the Director may require other additional information to be reported not outlined in Table 5-1.    
2 SCS2 will notify the Director as soon as possible of any planned changes which may result in noncompliance with permit requirements. 
3 Reports of compliance or noncompliance with, or any progress reports on, interim and final requirements shall be submitted no later than 30 days following each scheduled reporting date. SCS2 shall file with the Director an annual report that summarizes the quarterly reports. 
4 The storage operator shall file with the Director quarterly, or more frequently, if the Director requires. The quarterly report shall also contain events that trigger a shutoff device and any monitoring results. 
5 SCS2 shall file with the Director an annual report that summarizes the quarterly reports and include projections of the response and storage capacity of the storage reservoir including anomalies and assumptions. All anomalies in predicted behavior as indicated in permit conditions or in the 
 assumptions upon which the permit was issued must be explained and, if necessary, the permit conditions amended in accordance with N.D.A.C. § 43-05-01-12. The annual report is due 45 days after the end of the year. 
6 SCS2 shall verbally report noncompliance or malfunction within 24 hours from the time SCS2 became aware of the circumstances. A written submission shall also be provided within 5 days of the time SCS2 became aware and include a description of the noncompliance and its cause; the 
 period of noncompliance, including exact dates and times; and if the noncompliance has not been corrected, the anticipated time it is expected to continue; and steps taken or planned to reduce, eliminate, and prevent reoccurrence of the noncompliance. 
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5.1 CO2 Stream Analysis 

The CO2 stream will be monitored during injection operations to accurately measure CO2 volumes 
transported from the CO2 flowline to the CO2 injection wellheads (BK Fischer 1 and 2). A 
pressure/temperature (P/T) gauge and Coriolis mass flowmeter installed near each of the CO2 
injection wellheads will provide continuous, real-time measurements of the injection volume, flow 
rate, pressure, and temperature of the CO2 stream during operations. The equipment will be spliced 
to a supervisory control and data acquisition (SCADA) system and have automated triggers and 
alarms for notifying the operations center in the event of any anomalous readings. 
 
 Another goal of monitoring the CO2 stream is to ensure materials and equipment in contact 
with the stream are protected. Prior to injection, SCS2 determined the composition of each 
individual CO2 source and the resultant CO2 stream to establish a system specification, as shown 
in Table 5-3. Selected flowline and well materials are designed to meet or exceed the system 
specification. Any new CO2 streams from third-party entities not accounted for at the time of 
permitting must also meet or exceed the system specification once commingled with the existing 
CO2 stream as described in Table 5-3.  
 

Table 5-3. CO2 Stream System Specification 
Chemical Content System Specification 
Carbon Dioxide, CO2 ≥98.25% 
Inert, N2 ≤1.44% 
Oxygen, O2 ≤0.31% 
Water, H2O* ≤20 lb/MMscf 

Total Hydrocarbons* ≤1800 ppm by volume 
Hydrogen Sulfide, H2S* ≤10 ppm by volume 

Total Sulfur, S* ≤10 ppm by volume 
Glycol ≤0.3 gallons/MMscf 

* Denotes trace constituents that do not make up notable percentages of stream composition. 
 
 N.D.A.C. § 43-05-01-11.4(1)(a) requires “[a]nalysis of the CO2 stream in compliance with 
applicable analytical methods and standards generally accepted by industry and with sufficient 
frequency to yield data representative of its chemical and physical characteristics.” Key chemical 
and physical characteristics of interest include composition, corrosiveness, temperature, and 
density (N.D.A.C. § 43-05-01-11[9][b]). SCS2 plans to sample the CO2 stream continuously with 
a gas chromatograph installed on the injection well pad. The gas chromatograph will be spliced to 
the SCADA system to collect real-time data. Tables 5-1 and 5-2 specify the CO2 stream sampling 
strategy.  
 
 For isotopic analysis of the CO2 stream, a sample port will be placed upstream of the gas 
chromatograph to collect samples. Figure 5-1 illustrates the anticipated ranges for stable carbon 
isotopes from various CO2 source signals. At the time of permitting, the CO2 stream is expected 
to be sourced by ethanol (biofuel) facilities. Therefore, the corresponding stable carbon isotope 
signature of the CO2 stream is anticipated to be approximately -10 ‰ to -20 ‰, as shown in  
Figure 5-1. If sources of CO2 other than ethanol are added that were not originally accounted for 
at the time of permitting, SCS2 will repeat sampling of the CO2 stream within a year of adding the 
new CO2 source(s) to redetermine its isotopic signature.  
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Figure 5-1. Stable carbon isotope signatures of various CO2 source signals (from Dixon and 
Romanak, 2015).  

 
 
5.1.1 CO2 Stream Analysis QASP 
SCS2 will follow manufacturer guidelines to regularly calibrate and maintain the gas 
chromatograph (specification sheet provided in Appendix D, Attachment D-1). The gas 
chromatograph will measure the CO2 stream’s individual chemical components for concentration 
analysis using a thermal conductivity detector. The onboard electronics and software will calculate 
the concentrations of each individual chemical component and output the results in a tabulated 
format, similar to what is shown in Table 5-3. CO2 stream analysis with the gas chromatograph 
will be performed at regularly scheduled intervals determined by SCS2 that meets N.D.A.C. § 43- 
05-01-11.4(1)(a). Isotopic analyses of the CO2 stream will be outsourced to commercial 
laboratories that will employ standard analytical quality assurance/quality control (QA/QC) 
protocols used by the industry. CO2 stream sampling will be performed at regularly scheduled 
intervals determined by SCS2 that meets N.D.A.C. § 43-05-01-11.4(1)(a) and analyzed by a third-
party commercial laboratory. 
 
5.2 Surface Facilities Leak Detection Plan 
The purpose of this leak detection plan is to specify the monitoring strategies SCS2 will use to 
quantify any losses of CO2 from surface facilities during operations. Surface facilities include the 
CO2 injection wellheads (BK Fischer 1 and 2), the reservoir-monitoring wellhead (Archie 
Erickson 2), and the NDL-325 CO2 flowline, which begins at the first weld seam downstream of 
the NDL-325/NDL-327 connection (i.e., point of transfer, PLR-26) and ends at the inlet valve 
upstream of the automated emergency shutoff valve at each CO2 injection wellhead. Figure 5-2 
illustrates the CO2 flowline path to CO2 injection wellsite, and Figure 5-3 is a generalized flow 
diagram from the point of transfer to the CO2 injection wellheads, illustrating key surface facilities’ 
connections and monitoring equipment.  
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Figure 5-2. Map detailing CO2 flowline path to CO2 injection wellsite (left) and layout of surface facilities at the wellsite 
(right), illustrating key surface facilities leak detection and monitoring equipment. Soil gas profile station, MSG02, and 
groundwater well, MGW10, off-pad monitoring locations are also shown. 



 

 

5-12 

B
K

 FISC
H

E
R

/A
R

C
H

IE
 E

R
IC

K
SO

N
 2 

 

  
 

Figure 5-3. Generalized flow diagram from the point of transfer to the BK Fischer 1 CO2 injection well, illustrating key surface 
facilities’ connections and monitoring equipment. The flow diagram is identical for the BK Fischer 2 CO2 injection well (not 
shown).  
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 As illustrated in Figure 5-3, leak detection equipment includes 1) P/T gauges along the 
flowline, 2) a Coriolis mass flowmeter placed near each of the injection wellheads, and 3) gas 
detection stations placed on the CO2 injection wellheads pursuant to N.D.A.C. § 43-05-01-14(1) 
and inside the pump/metering building. The gas detection stations, which will detect gases such as 
CO2, methane (CH4), and hydrogen sulfide (H2S), will have automated triggers and alarms to alert 
SCS2 of any anomalous readings. The SCADA system, which will continuously collect data 
streams from the leak detection equipment in real time, will also monitor for leaks with leak 
detection software.  
 
 Field personnel from SCS2 will have multigas detectors with them for visiting wellsites or 
conducting flowline inspections. In addition, gas detection safety lights (part of the integrated 
alarm system) will be placed outside of the pump/metering building to warn field personnel of 
potential indoor air quality threats.  
 
5.2.1  Data Sharing and Custody Transfer 
The entire CO2 flowline (NDL-325), which begins at the point of transfer and ends at the inlet 
valve upstream of the automated emergency shutoff valve at each CO2 injection wellhead (Figure 
5-3), will be owned by SCS2 and operated by SCS Carbon Transport LLC. NDL-325 consists of 
1.0 mile of 24-inch flowline in Oliver County and 4.5 miles of 24/16-inch flowline within Mercer 
County. 
 
 NDL-327 and NDL-325 to the CO2 injection wellsite will be operated as one integrated 
SCADA system with data flowing to a single operations center. Summit Carbon Storage #1, LLC 
(SCS1); SCS2; Summit Carbon Storage #3, LLC (SCS3); SCS Permanent Carbon Storage LLC; 
and SCS Carbon Transport LLC will share operational data and controls in real time and ensure 
operational parameters (e.g., flowline pressures) are safely maintained between all injection sites 
at all times. Data shared will include, but are not limited to, defining the financial and operational 
responsibilities, mass balance and custody transfers, data access and data sharing, and general 
operations including leak detection and reporting, emergency response, monitoring, and 
maintenance of NDL-325 and respective wellsites.  
 
 Custody transfer of the CO2 will occur using flowmeters placed at each individual CO2 
capture facility prior to entering NDM-106 operated by SCS Carbon Transport LLC. Once the 
transported CO2 stream reaches the NDM-106 pipeline terminus, the CO2 will be metered with a 
Coriolis mass flowmeter to transfer custody from SCS Carbon Transport LLC to SCS1 at the start 
of the NDL-327 flowline (Figure PS-3). At the point of transfer (PLR-26), the CO2 stream will not 
be metered to transfer custody to SCS2. Instead, Coriolis mass flowmeters dedicated to each CO2 
injection well (BK Fischer 1 and 2) will be used to meter the injected CO2 stream per well, while 
the metering equipment associated with SCS1, SCS2 and SCS3 that is operated by SCS Carbon 
Transport LLC will be used together to monitor the entire flowline system and perform mass 
balance calculations, including the section of NDL-325 flowline from the point of transfer (PLR-
26) to the mass flowmeters at the BK Fischer injection wellsite (Figure 5-3). 
 
5.2.2 Surface Facility Leak Detection Plan QASP 
Pursuant to N.D.A.C. § 43-05-01-14(1), the leak detection equipment will be inspected and tested 
on a semiannual basis. If equipment is defective, SCS2 will repair or replace the equipment within 
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10 days or, acting with good cause, SCS2 will propose an alternate timeline for approval by the 
DMR-O&G. Each repaired or replaced detector will be retested, if required. The gas detection 
stations are described in Appendix D, Attachment D-2. The SCADA system and leak detection 
software are described in further detail in Appendix D, Attachment D-3, and the personnel 
multigas detectors are described in Appendix D, Attachment D-4. SCS2 will install leak detection 
equipment according to the manufacturer’s recommendations. 
 
 The flowline will be regularly inspected for any visual or auditory signs of equipment failure. 
Any release of CO2 to the atmosphere or near-surface environments from the surface facilities will 
be reported to DMR-O&G within 24 hours pursuant to N.D.A.C. § 43-05-01-18(9)(e). 
 
5.2.2.1 NDL-325 Flowline Design  
The NDL-325 flowline will be manufactured with a high-frequency electrical resistance weld or 
double submerged arc weld process. Based upon volume requirements and pressure service, the 
24/16-inch NDL-325 flowline design is summarized in Table 5-4. 
 
 
Table 5-4. NDL-325 Flowline Design Specification1 
Parameter Design Specification 
Maximum Operating Pressure 2183 psig 
Maximum Discharge Pressure2 2160 psig 
Typical Operating Pressure 1250–2150 psig 
Design Temperature (above-grade piping) −50–120°F 
Design Temperature (below-grade piping) 23–120°F 
Anticipated CO2 Stream Temperature Range 30–115°F 
Maximum Design Flow Rate  314.5 million scf per day3 

1 Abbreviation used in table: pounds per square inch gauge; standard cubic foot   
2 At pump stations or individual capture facilities. 
3 Approximately equivalent to 6 million tonnes of CO2 annually. 

 
 
 The NDL-325 flowline and associated structures will be designed, constructed, inspected, 
tested, and operated in accordance with industry standards. The flowline will be constructed of 
high-strength carbon steel pipe, exceeding the American Petroleum Institute (API) 5L (2018) pipe 
specification. API 5L is the industry standard specification for seamless and welded steel line pipes 
used in pipeline transportation systems, including the energy industry. These regulations and 
industry standards specify pipeline and associated facilities materials and qualification and other 
controls to mitigate the risk of an incident while providing protection for the public and 
environment.  
 
5.3 CO2 Flowline Corrosion Prevention and Detection Plan  
The purpose of this plan is to prevent and detect any signs of corrosion in the flowline. 
 
5.3.1 Corrosion Prevention 
To protect against corrosion, an external fusion-bonded epoxy coating will be applied to the NDL-
325 flowline. Flowline installed by trenchless methods, such as road crossings, will also have an 
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abrasion-resistant overcoat installed as a secondary coating, over the fusion-bonded epoxy, prior 
to installation.  
 
 SCS2 will install an impressed current cathodic protection (ICCP) system along the buried 
flowline to mitigate the threat of external soil corrosion on the line. The ICCP system, which will 
be continuously monitored, involves the installation of deep anode beds along the flowline that are 
connected to external power through a rectifier. The power provides the current needed to drive 
an electrochemical reaction whereby the anodes corrode instead of the flowline. Except for a 
rectifier, junction box, and small diameter vent pipe posted above the anode beds, the ICCP system 
will be buried.  
 
 Because the CO2 stream will contain only trace amounts of water (Table 5-3), SCS2 will 
operate the surface facilities above the saturation point of water to prevent corrosive conditions 
from forming. 
 
5.3.1.1 Corrosion Prevention QASP 
The flowline construction materials will be in accordance with API 5L (2018) X-70 PSL 2 
requirements, which includes applying external coatings to the pipe (e.g., fusion-bonded epoxy) 
and any borings or crossings (e.g., abrasive-resistant overcoats) to prevent corrosion. The 
flowline’s ICCP system will be in accordance with Title 49 of the Code of Federal Regulations 
(CFR), Part 195 and will be pressure-tested prior to CO2 injection operations. SCS2 will supply 
DMR-O&G with a map of cathodic protection borehole locations to meet N.D.A.C. § 43-05-01-
05(1)(a) prior to injection. 
 
5.3.2 Corrosion Detection 
Real-time, continuous monitoring of the CO2 flowline with P/T gauges and Coriolis mass 
flowmeter measurements from the pump/metering building to the point of transfer combined with 
continuous analysis of the CO2 stream with the gas chromatograph will provide strong evidence 
that noncorrosive conditions are maintained in the flowline during injection operations. The 
equipment will be spliced to the SCADA system and have automated triggers and alarms for 
alerting SCS2 of any anomalous readings. 
 
 The flowline segment from point of transfer to the pipeline inspection gauge (PIG) receiver 
(shown on Figure 5-3) will allow the passage of internal inspection devices (commonly referred 
to as “smart PIGs”), which are designed to detect certain internal and external anomalies in the 
line, such as loss of mass/wall thickness, dents, pitting, cracking, and scratches. The launchers and 
receiver facilities are designed to launch and receive these internal inspection devices along with 
other types of PIGs (e.g., maintenance pigs). The launchers and receivers will be located at 
standalone sites in Oliver and Mercer Counties. The frequency for running PIGs in the flowline 
during operations is described in Table 5-2.  
 
 In addition to the activities described above, SCS2 will install at least one electrical 
resistance (ER) probe along the CO2 flowline upstream of the gas chromatograph to continuously 
monitor for loss of mass throughout the operational phase. The ER probe will be spliced to the 
SCADA system for real-time monitoring and will be removable for visual inspection and 
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replacement, if required. The SCADA system will have automated triggers and alarms for alerting 
SCS2 of any anomalous readings. 
 
5.3.2.1 Corrosion Detection QASP 
SCS2 will utilize PIG equipment that has been maintained and calibrated according to the 
manufacturer’s recommendations and 40 CFR Part 195 rules and regulations. The ER probe will 
be exposed to the CO2 stream and spliced to the SCADA system for continuously measuring losses 
of mass to calculate a real-time corrosion rate. The ER measurements are mathematically 
translated into terms of changes in mass and the results are plotted over time. Changes in the 
regression of the data trend correspond to changes in the corrosion rate. Changes in mass of the 
exposed probe material can be attributable to changes in the length or cross-sectional area of the 
probe material, which may include pitting. The ER probe will be spliced to the SCADA system 
and programmed with triggers and alarms for alerting the operations center of anomalous ER 
measurements. Specification sheets for the ER probe and data transmitter are provided in 
Appendix D, Attachments D-5 and D-6, respectively.  
 
 SCS2 will investigate anomalies in flowline operating parameters to ensure noncorrosive 
conditions are maintained during injection operations, including pulling the ER probe for 
inspection and replacement, as required by DMR-O&G. 
 
5.4 Wellbore Mechanical Integrity Testing 
Pursuant to N.D.A.C. § 43-05-01-11.1, SCS2 will conduct mechanical integrity testing of the CO2 
injection and reservoir-monitoring wellbores to ensure there is no significant leak in the casing, 
tubing, or packer and that there is no significant fluid movement into an USDW adjacent to the 
wellbore. Below is a summary of the methods that SCS2 will use to verify mechanical integrity. 
Tables 5-1 and 5-2 specify the sampling frequency for the set of activities described in this section.  
 
 External mechanical integrity in the CO2 injection wells and reservoir-monitoring well will 
be demonstrated with the following:  
 

1) Ultrasonic or other equivalent casing inspection log (CIL) and sonic array logging tools 
[inclusive of variable density log (VDL), casing collar locator (CCL), and radial cement 
bond log (RCBL)].  
 

2) Pulsed-neutron logging (PNL) to examine the saturation profile behind casing from the 
Opeche/Spearfish Formation to surface. If repeat PNLs detect evidence of unexpected 
vertical migration of CO2, then SCS2 will notify and work with DMR-O&G to identify 
and take appropriate action, such as pulling tubing and running an ultrasonic or other 
equivalent CIL tool for attributing the source of the suspected out-of-zone migration.  

 
3) Distributed temperature sensing (DTS) fiber-optic cable installed outside of the long-

string casing will continuously monitor the temperature profile of each wellbore from the 
storage reservoir to surface. A baseline temperature log will be acquired in case the DTS 
fiber-optic cable fails and temperature logging is required in the future pursuant to 
N.D.A.C. § 43-02-05-07(3)(b).  

 



BK FISCHER/ARCHIE ERICKSON 2 

5-17 

 Internal mechanical integrity in the CO2 injection wells and reservoir-monitoring well will 
be demonstrated with the following:  
 

1) The surface and long-string casing annulus will be continuously monitored with a digital 
surface P/T gauge. 
 

2) Tubing-casing annulus pressure testing. 
 

3) The tubing-casing annulus pressure will be continuously monitored with a digital surface 
P/T gauge on each wellhead.  

 
4) A seal pot system with a nitrogen (N2) cushion will be used to continuously monitor and 

maintain the packer fluid pressure in the tubing-casing annular space at the surface below 
300 psi. The N2 cushion accommodates for packer fluid level/volume changes due to 
temperature fluctuations to ensure that the tubing-casing annular space is kept full.  
 

5) The tubing conditions will be continuously monitored with a digital surface P/T gauge on 
each wellhead.  

 
6) PNL to examine the saturation profile in the tubing-casing annulus from the 

Opeche/Spearfish Formation to surface. If repeat PNLs detect evidence of unexpected 
vertical migration of CO2, then SCS2 will notify and work with DMR-O&G to identify 
and take appropriate action, such as performing a tubing-casing annulus pressure test or 
pulling tubing and performing a casing pressure test or running an ultrasonic or other 
equivalent CIL tool for attributing the source of the suspected out-of-zone migration. 

 
 All digital P/T gauges mentioned in the plan will be spliced to the SCADA system for real-
time monitoring. Wellbore schematics illustrating the monitoring equipment for the CO2 injection 
wells and reservoir-monitoring well are shown in Figures 11-2, 11-4, and 11-5, respectively, in 
Section 11.0. 
 
5.4.1 Wellbore Mechanical Integrity Testing QASP 
Specification sheets for the ultrasonic, array sonic, and PNL tools are provided in Appendix D, 
Attachments D-7, D-8, and D-9, respectively, and specification sheets for the DTS fiber-optic 
cable and interrogator are provided in Appendix D, Attachments D-10 and D-11, respectively.  
 
 An example procedure for conducting an annulus pressure test prior to CO2 injection is 
provided in Appendix D, Attachment D-12. A diagram of the seal pot system design is provided 
in Appendix D, Attachment D-13.  
 
 Digital surface P/T gauges will be maintained and calibrated according to the manufacturer’s 
recommendations; copies of calibration certificate will be submitted. Pursuant to N.D.A.C. § 43-
05-01-14(1), the leak detection equipment (i.e., P/T gauges on wellheads and seal pot system) will 
be inspected and tested on a semiannual basis. If equipment is defective, SCS2 will repair or 
replace the equipment within 10 days or, acting with good cause, SCS2 will propose an alternate 
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timeline for approval by DMR-O&G. Each repaired or replaced detector will be retested, if 
required.  
 
 For all well-logging activities, SCS2 will ensure that third-party contractors follow industry 
standard or better QA/QC protocols. SCS2 will also ensure reports of logging activities are 
prepared by a qualified geologist or engineer.  
 
 SCS2 will contract a third-party entity to conduct a feasibility study to quantify the CO2 
detection capabilities using the proposed PNL method based on the design of the CO2 injection 
and reservoir-monitoring wellbores. Results of the feasibility study will be submitted to DMR-
O&G prior to injection. 
 
5.5 Baseline Wellbore Logging and Testing Plan (Site Characterization) 
Pursuant to N.D.A.C. § 43-05-01-11.2, SCS2 will collect baseline well-logging and -testing 
measurements from subsurface geologic formations in the CO2 injection wellbores to 1) verify the 
depth, thickness, porosity, permeability, lithology, and salinity of the storage complex; 2) ensure 
conformance with the injection well construction requirements; and 3) establish accurate baseline 
data for making future time-lapse measurements. Baseline well-logging and -testing measurements 
will also be collected from the reservoir-monitoring well.  
 
 Table 5-5 specifies baseline well-logging and -testing activities completed in the reservoir-
monitoring well (Archie Erickson 2), and Table 5-6 identifies the well-logging and -testing plan 
for the BK Fischer 1. The plan for the BK Fischer 2 wellbore will be the same as what is presented 
for the BK Fischer 1 but may exclude dipole sonic logging (assuming dipole sonic logging is 
successful in the BK Fischer 1).  
 
 Tables 5-1 and 5-2 specify well-logging and -testing activities associated with establishing 
mechanical integrity and monitoring the deep subsurface, including the storage complex. Coring 
activities are described separately in the Section 9.0 as-drilled wellbore diagrams for BK  
Fischer 1 and 2 and in the text in Section 2.0 for Archie Erickson 2. 
 
 SCS2 will provide DMR-O&G with an opportunity to witness all well-logging and -testing 
activities as required under N.D.A.C. § 43-05-01-11.2(6). 
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Table 5-5. Completed Logging and Testing Activities for Archie Erickson 2 
 Logging/Testing Justification 

Su
rf

ac
e 

Se
ct

io
n 

Open-hole logs: triple combo 
(resistivity and neutron and density 
porosity), dipole sonic, spontaneous 
potential (SP), GR, caliper, and 
temperature 

Quantified variability in reservoir properties, such as resistivity and 
lithology, and measured hole conditions. Identified mechanical 
properties, including stress anisotropy. Provided compression and 
shear waves for seismic tie-in and quantitative analysis of the 
seismic data. 

Cased-hole logs: ultrasonic and 
array sonic tools (inclusive of CCL, 
VDL, and RCBL), GR, and 
temperature 

Identified cement bond quality radially, evaluated the cement top 
and zonal isolation, and established external mechanical integrity. 
Established baseline temperature profile. 

L
on

g-
St

ri
ng

 S
ec

tio
n 

Open-hole logs: 
triple combo and spectral GR  

Quantified variability in reservoir properties, including resistivity, 
porosity, and lithology. Provided input for enhanced geomodeling 
and predictive simulation of CO2 injection into the interest zones to 
improve interpretations. Identified mechanical properties, including 
stress anisotropy. Provided compression and shear waves for 
seismic tie-in and quantitative analysis of the seismic data. 

Open-hole log: dipole sonic Identified mechanical properties, including stress anisotropy. 
Open-hole log: fracture finder log Quantified fractures in the Broom Creek Formation and confining 

layers to ensure safe, long-term storage of CO2. 
Open-hole log: combinable 
magnetic resonance (CMR) 

Interpreted reservoir properties (e.g., porosity and permeability) and 
determined the best location for pressure test depths, formation 
fluid sampling depths, and stress testing depths. 

Open-hole log: fluid sampling 
(modular formation dynamics 
tester) 
 

Collected fluid samples from the Inyan Kara and Broom Creek 
Formation for analysis. Collected in situ microfracture stress tests 
in the Broom Creek and Opeche/Spearfish Formation for formation 
breakdown pressure, fracture propagation pressure, and fracture 
closure pressure. 

Cased-hole logs: ultrasonic and 
array sonic tools (inclusive of CCL, 
VDL, RCBL), GR, and temperature 

Identified cement bond quality radially, evaluated the cement top 
and zonal isolation, confirmed mechanical integrity, and established 
baseline temperature profile. 
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Table 5-6. Logging and Testing Plan for the BK Fischer 1 and 2 Wellbores 
 Logging/Testing Justification N.D.A.C. § 43-05-01-

11.2 

Su
rf

ac
e 

Se
ct

io
n 

Open-hole logs: triple 
combo, SP, caliper, and 
temperature 

Quantify variability in reservoir properties, such as 
resistivity and lithology, and measure hole 
conditions.  

(1)(b)(1)  

Cased-hole logs: ultrasonic 
tool or other equivalent CIL 
and array sonic tools 
(inclusive of CCL, VDL, 
and RCBL), GR, and 
temperature 

Identify cement bond quality radially, evaluate the 
cement top and zonal isolation, and establish 
external mechanical integrity. Establish baseline 
temperature profile for temperature-to-DTS 
calibration. 

(1)(b)(2) and (1)(d) 

L
on

g-
St

ri
ng

 S
ec

tio
n 

Open-hole logs: 
quad combo (triple combo 
plus dipole sonic*), SP**, 
GR, and caliper 

Quantify variability in reservoir properties, 
including resistivity, porosity, and lithology, and 
measure hole conditions. Provide input for 
enhanced geomodeling and predictive simulation 
of CO2 injection into the interest zones to improve 
interpretations. Identify mechanical properties, 
including stress anisotropy. Provide compression 
and shear waves for seismic tie-in and quantitative 
analysis of the seismic data. 

(1)(c)(1) 

Open-hole log: fracture 
finder log 

Quantify fractures in the Broom Creek Formation 
and confining layers to ensure safe, long-term 
storage of CO2. 

(1)(c)(1) 

Open-hole log: magnetic 
resonance log 

Aid in interpreting reservoir permeability and 
determining the best location for modular 
formation dynamics testing (MDT) fluid-sampling 
depths, packer-setting depths, and stress-testing 
depths.  

(1)(c)(1) 

Open-hole log: MDT fluid 
sampling and testing 

Collect fluid sample from the Broom Creek 
Formation for analysis. 

(1), (2), and (3) 

Open-hole log: spectral GR 
Identify clays and lithology that could affect 
injectivity. Also used for core to log depth 
correlation. 

(4)(b) 

Injectivity test 
Perform to define the fracture gradient and 
maximum allowable injection pressure of the 
storage reservoir. 

(4) 

Pressure falloff test Perform to verify hydrogeologic characteristics of 
the Broom Creek Formation. 

(5) 

Cased-hole log: PNL Confirm mechanical integrity from 
Opeche/Spearfish Formation to surface. 

11.4(g)(1) 

Cased-hole logs: ultrasonic 
tool or other equivalent CIL 
and array sonic tools 
(inclusive of CCL, VDL, 
and RCBL), GR, and 
temperature 

Confirm cement bond quality radially, evaluate 
cement top and zonal isolation and demonstrate 
mechanical integrity. Establish baseline for casing 
inspection logging and temperature profile for 
temperature-to-DTS calibration. 

(1)(c)(2) and (d) 

  * Dipole sonic logging may be excluded in BK Fischer 2 assuming that the dipole sonic log is successful in BK Fischer 1. 
** A sundry will be submitted requesting a waiver of the SP log and that an alternative method providing equivalent data will be 
 utilized instead upon the DMR-O&G’s approval pursuant to N.D.A.C. § 43-05-01-11.2(e). 
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 Wellbore data collected from the reservoir-monitoring well (Archie Erickson 2) have been 
integrated with the geologic model to inform the reservoir simulations that are used to characterize 
the initial state of the reservoir before injection operations (Section 3.0). The simulated CO2 plume 
extents informed the timing and frequency of the application of the direct and indirect monitoring 
methods of the testing and monitoring plan. 
 
5.5.1 Baseline Wellbore Logging and Testing Plan (Site Characterization) QASP 
For all planned well-logging and -testing activities, SCS2 will ensure that third-party contractors 
follow industry standard or better QA/QC protocols for acquiring and processing the data and that 
reports of activities are prepared by a qualified geologist or engineer.  
 
5.6 Wellbore Corrosion Prevention and Detection Plan 
The purpose of this corrosion prevention and detection plan is to monitor the well materials to 
ensure they meet the minimum standards for material strength and performance, pursuant to 
N.D.A.C. § 43-05-01-11.4(1)(c). 
 
5.6.1 Downhole Corrosion Prevention 
To prevent corrosion of the well materials in the BK Fischer 1 and 2 wellbores, the following 
preemptive measures will be implemented: 1) cement opposite of the injection interval and 
extending to the differential valve (DV) staging tool above the top of the Mowry Formation will 
be CO2-resistant; 2) the well casing will also be CO2-resistant from the bottomhole to just above 
the Opeche/Spearfish Formation and from below the top of the Swift Formation to just below the 
top of the Skull Creek Formation; 3) the well tubing will be CO2-resistant from the injection 
interval to surface; 4) the packer will be CO2-resistant; and 5) the packer fluid will be an industry 
standard corrosion inhibitor. The tubing-casing annulus will be filled with the packer fluid system 
that is planned to be a brine-based fluid treated with antimicrobial biocide, corrosion inhibitor, and 
oxygen scavenger to minimize potential corrosive effects of soluble oxygen. 
 
 To prevent corrosion of the well materials in the Archie Erickson 2 wellbore, the following 
preemptive measures are implemented: 1) cement opposite the injection interval and extending to 
the differential valve (DV) staging tool above the top of the Mowry Formation is CO2-resistant;  
2) the well casing is CO2-resistant from 200 feet below the top of the Amsden Formation to 161 
feet above the top of the Opeche/Spearfish Formation and from 225 feet below the top of the Swift 
Formation to 236 feet above the top of the Mowry Formation; and 3) the long-string casing is filled 
with an industry standard corrosion inhibitor.  
 
 Figures 11-2, 11-4, and 11-5 in Section 11.0 illustrate the downhole corrosion prevention 
measures in each of the wellbores. 
 
5.6.1.1 Downhole Corrosion Prevention QASP 
Specification sheets for the antimicrobial biocide, corrosion inhibitor, and oxygen scavenger 
treatment are provided in Appendix D, Attachments D-14, D-15, and D-16, respectively. 
 

SCS2 will ensure that third-party contractors follow industry standard QA/QC protocols 
when drilling and completing each of the wells and that the selected well materials at a minimum 
meet the standards selected and presented in Sections 9.0, 10.0, and 11.0 of this permit application. 
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5.6.2 Downhole Corrosion Detection 
PNLs will be run in the BK Fischer 1 and 2 and Archie Erickson 2 wellbores to detect saturations 
of CO2. Further investigative methods of inspecting for corrosion in the wellbore could include 
ultrasonic logging or other equivalent CIL when required. Tables 5-1 and 5-2 specify the sampling 
frequency for acquiring data related to this downhole corrosion detection plan. 
 
5.6.2.1 Downhole Corrosion Detection QASP 
If the PNLs detect possible signs of out-of-zone vertical migration, SCS2 will work with DMR-
O&G to take appropriate action, such as running an ultrasonic tool or other equivalent CIL to 
confirm downhole conditions in the wellbore. For any logging activities related to corrosion 
detection, SCS2 will ensure that third-party contractors follow industry standard or better QA/QC 
protocols and that reports of logging activities are prepared by a qualified geologist or engineer. 
 
5.7 Environmental Monitoring Plan 
To verify the injected CO2 is contained in the storage reservoir, protect all USDW, and demonstrate 
hydrogeologic properties of the storage reservoir, multiple environments will be monitored. 
 
 As required by N.D.A.C. § 43-05-01-11.4(1)(d) and (h), the near-surface environment, 
defined as the region from the surface down to the lowest USDW (Fox Hills Aquifer), will be 
monitored by sampling and analyzing vadose-zone soil gas at two soil gas profile stations, one 
new Fox Hills monitoring well, and up to five existing groundwater wells. 
 
 The deep subsurface environment, defined as the region from below the lowest USDW to 
the base of the storage reservoir, will be monitored with multiple methods, starting with the above-
zone monitoring interval (AZMI) or the geologic interval from the confining zone above the 
storage reservoir to the confining zone above the next permeable zone above the storage reservoir 
(i.e., Opeche/Spearfish Formation to the Skull Creek Formation). The AZMI will be continuously 
monitored with DTS fiber optics in the BK Fischer 1 and 2 wellbores as well as PNLs. 
 
 Pursuant to N.D.A.C. § 43-05-01-11.4(1)(g), the storage reservoir will be monitored with 
both direct and indirect methods. Direct methods include continuous fiber optics (DTS) and 
downhole P/T measurements in the BK Fischer 1 and 2 and Archie Erickson 2 wells, and falloff 
tests and PNLs in the BK Fischer 1 and 2 wellbores. Falloff testing analysis will provide reservoir 
pressure data and the completion condition including transmissibility, skin factor, and well flowing 
and static pressure data for technical adequacy to demonstrate no migration from the reservoir. 
Indirect methods include time-lapse seismic surveys. These efforts will provide assurance that 
surface and near-surface environments are protected and that the injected CO2 is safely and 
permanently contained in the storage reservoir. In addition, SCS2 will install multiple seismometer 
stations for passively detecting and locating seismic events.  
 
5.7.1 Soil Gas Monitoring 
Vadose zone soil gas monitoring directly measures the characteristics of the air space between soil 
components and is an indirect indicator of both chemical and biological processes occurring in and 
below a sampling horizon. Two permanent soil gas profile stations installed adjacent to both the 
CO2 injection and Archie Erickson 2 well pads will be sampled, as shown in Figure 5-4.  
Figure 5-5 is a typical wellbore schematic of a soil gas profile station. 
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Figure 5-4. SCS2 baseline and operational near-surface sampling locations. 
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Figure 5-5. A typical wellbore schematic of a soil gas profile station 
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 The sampling frequency for soil gas is summarized in Tables 5-1 and 5-2. During injection, 
SCS2 may install additional replacement or alternative soil gas sampling sites based on monitoring 
data results. SCS2 will notify DMR-O&G if either replacement or alternative soil gas sampling 
sites are added pursuant to N.D.A.C. § 43-05-01-18(2). The results of the baseline soil gas 
sampling program will be provided to DMR-O&G prior to injection. 
 
5.7.1.1 Soil Gas Monitoring QASP 
Tables 5-7 and 5-8 indicate a minimum set of analytes that will be included for the soil gas analysis.  
 
 

Table 5-7. Soil Gas Compositional Analysis–Primary 
Components 
Analyte Units 
N2 Volume % 
O2 Volume % 
CO2 Volume % 
Ar Volume % 
CH4 Volume % 

 
 

Table 5-8. Stable and Radiocarbon Isotope 
Soil Gas Measurements 
Isotope Units 
δ13C of CO2 and CH4 ‰ (per mil) 
δ14C of CO2 and CH4 ‰ (per mil) 
δD of CH4 ‰ (per mil) 

 
 
 At minimum, SCS2 will ensure that third-party service providers apply a standard procedure 
for sampling the wells, such as the one provided below. Figure 5-5 is a typical wellbore schematic 
of a soil gas profile station. 
 
Example Soil Gas Profile Station Sampling Procedure 
Prior to the collection of each sample, a minimum of three probe casing volumes will be removed, 
and the representativeness of the gas flow will be determined by analyzing the soil gas over time 
for CO2, total volatile organic compounds (VOCs), and O2 using a handheld multigas meter. The 
handheld meter will be calibrated daily during sampling based on manufacturer instructions. After 
these measurements of the soil gas composition stabilize, two soil gas samples will be collected 
for characterization at each location using an air sampling bag and labeled with the appropriate 
sample number and site information. The samples will be sent to third-party laboratories for 
analysis.  
 
Soil Gas Sampling QA/QC Procedures 
SCS2 will ensure that third-party service providers selected for soil gas sampling and analysis 
follow industry standard sampling and analytical QA/QC protocols, including collection of field 
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blanks and duplicate (replicate) samples to identify environmental contamination and evaluate 
repeatability in sampling and analytical methods, respectively. 
 
5.7.2 Groundwater Monitoring 
Groundwater monitoring directly measures the chemical constituents of the water in the pore space 
between grains of subsurface geologic formations (aquifers) and is an indirect indicator of both 
chemical and biological processes occurring in and below a sampling horizon. Figure 5-4 identifies 
the sampling locations associated with the near-surface baseline and operational monitoring plan, 
which includes one new Fox Hills monitoring well, and up to five existing groundwater wells.  
 
 SCS2 will work with landowners of the five existing groundwater wells (MGW01, MGW03, 
MGW05, MGW06, and MGW08) to attempt to collect samples as specified in Tables 5-1 and  
5-2. The number of samples collected from each existing groundwater well may vary by location, 
since some of the groundwater wells may not be operated year-round or site accessibility may be 
limited (e.g., snow cover during winter months). If SCS2 is unable to access the wells because of 
operational status or access concerns, the reason why the sample is unable to be collected will be 
documented. An attempt was made to identify alternative wells that operate year-round with 
reduced access concerns but produced no results.  
 
 SCS2 will install one Fox Hills monitoring well (MGW10) adjacent to the injection well pad 
(as shown in Figure 5-4). The Fox Hills monitoring well will be sampled according to the sampling 
frequency specified in Tables 5-1 and 5-2.  
 
 SCS2 reserves the right to evaluate and modify, if necessary, appropriate groundwater 
sampling locations and frequency based on conformance of the CO2 plume extent in the 
subsurface. SCS2 will notify DMR-O&G if alternative or new water wells are added to the 
sampling program pursuant to N.D.A.C. § 43-05-01-18(2). 
 
 Appendix B includes a baseline dataset of available geochemistry results for 35 monitoring 
sites within the area of review (AOR) boundary. The data were obtained from the Public Service 
Commission (PSC) and Department of Water Resources (DWR). These shallow groundwater 
wells were excluded from the baseline and operational monitoring plan primarily because they did 
not meet the depth criterion used to select wells for inclusion in the testing and monitoring plan.  
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5.7.2.1 Groundwater Monitoring QASP  
State-certified commercial laboratories will be identified by SCS2 to analyze the water samples 
for the analytes described in Tables 5-9 and 5-10. 
 
 

Table 5-9. General Analytes for Groundwater Samples 
Analyte Cation (total and dissolved) Anion (total) 
pH Aluminum Bromide 
Conductivity Antimony Chloride 
Alkalinity Arsenic Fluoride 
TDS Barium Nitrate 
Total Organic Carbon (TOC) Beryllium Nitrite 
Dissolved Organic Carbon (DOC) Boron Sulfate 
 Cadmium  
 Calcium  
 Chromium  
 Cobalt  
 Copper  
 Iron  
 Lead  
 Lithium  
 Magnesium  
 Manganese  
 Mercury  
 Molybdenum  
 Nickel  
 Potassium  
 Selenium  
 Silicon  
 Silver  
 Sodium  
 Strontium  
 Thallium   
 Phosphorus  
 Vanadium  
 Zinc  

 
 

Table 5-10. Stable and Radiocarbon Isotope 
Measurements in Groundwater 
Isotope Units 
δD H2O ‰ (per mil) 
δ18O H2O ‰ (per mil) 
δ13C Dissolved Inorganic Carbon (DIC) ‰ (per mil) 
3H H2O ‰ (per mil) 
δ14C DIC ‰ (per mil) 
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 SCS2 will select third-party service providers to collect groundwater samples and ensure 
that standard industry QA/QC procedures are followed. At minimum, SCS2 will ensure that third-
party service providers apply a standard procedure for sampling the wells, such as the one provided 
below. 
 
Example Groundwater Well Sampling Procedure 
Groundwater samples will be collected by a third party from the dedicated Fox Hills monitoring 
well as well as other shallower groundwater wells, specified by SCS2 and with landowner 
approval, using a submersible pump. The standard procedure for sampling the wells is provided 
below: 

 
1. Purge the well, removing a minimum of three casing volumes.  

 
2. Wait for field measurements to stabilize and collect the sample. 

 
a. Record the location of the sample point. 

 
b. Collect field readings: temperature, conductivity, and pH. 

Fill appropriate sample containers for analysis with minimum headspace and 
refrigeration/cooling (chill each sample to ≤6°C) to reduce microbial activity. 
 

3. Collect a duplicate sample from about 1 in every 10 samples for QA/QC purposes. 
 
Groundwater Sampling QA/QC Procedures 
SCS2 will ensure that third-party service providers selected for groundwater sampling and analysis 
follow industry standard sampling and analytical QA/QC protocols, including collection of field 
blanks and duplicate (replicate) samples to identify environmental contamination and evaluate 
repeatability in sampling and analytical methods, respectively. 
 
5.7.3 Deep Subsurface Monitoring 
Pursuant to N.D.A.C. § 43-05-01-11.4(1)(g), SCS2 will implement direct and indirect methods to 
monitor the location, thickness, and distribution of the free-phase CO2 plume and associated 
pressure relative to the permitted storage reservoir. The direct and indirect storage reservoir 
monitoring methods described in this subsection of the permit application will be used to 
characterize the CO2 plume’s saturation and pressure within the AOR for the baseline and 
operational phases. 
 
5.7.3.1 Above-Zone Monitoring Interval  
Monitoring of the AZMI during injection operations includes monitoring of the temperature and 
saturation profiles from the Opeche/Spearfish Formation through the Skull Creek Formation. 
Temperature in the AZMI will be continuously monitored via DTS fiber-optic cable installed in 
the BK Fischer 1 and 2 and Archie Erickson 2 wellbores. The plan for acquiring saturation data 
from PNLs is described in Tables 5-1 and 5-2.  
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5.7.3.2  Above-Zone Monitoring Interval QASP 
SCS2 will ensure that all continuous monitoring devices (e.g., fiber optics) are inspected and 
maintained in accordance with the manufacturer’s recommendations. For any logging activities, 
SCS2 will ensure that third-party contractors follow industry standard or better QA/QC protocols 
and that reports of logging activities are prepared by a qualified geologist or engineer. 
 
 Time-lapse data from the PNLs will be used to ensure CO2 is not detected in the AZMI as 
an assurance-monitoring technique for evaluating the performance of the storage complex and 
protecting USDWs. 
 
5.7.3.3  Direct Reservoir Monitoring  
DTS fiber optics installed in the BK Fischer 1 and 2 and Archie Erickson 2 wellbores will directly 
monitor the temperature of the storage reservoir. P/T readings from the casing-conveyed gauges 
in the CO2 injection wells will also monitor conditions in the storage reservoir. To track the 
pressure front from CO2 injection in the storage reservoir, pressure will be measured continuously 
from the casing-conveyed P/T gauge installed in the Archie Erickson 2 well. To track the CO2 
plume in the storage reservoir, the DTS fiber-optic cable and temperature measurements from the 
casing-conveyed P/T gauge installed in the Archie Erickson 2 well will be used to estimate the 
timing of arrival of the CO2 plume at the reservoir-monitoring well. The pressure and temperature 
data will be used to ensure the monitoring data from the Broom Creek Formation (from Amsden 
through Opeche/Spearfish Formation) is conforming to the geologic model and numerical 
simulations. Pressure falloff tests will also be performed in the CO2 injection to demonstrate the 
performance of the storage reservoir. 
 
5.7.3.4  Direct Reservoir Monitoring QASP 
SCS2 will ensure that all continuous monitoring devices (e.g., fiber-optics and casing-conveyed 
P/T gauges) are inspected and maintained in accordance with the manufacturer’s 
recommendations. Casing-conveyed P/T gauges will be calibrated within one year of initial 
installation; copies of calibration certificate will be submitted. Example specification sheets for 
the casing-conveyed P/T gauges in the CO2 injection wells and reservoir-monitoring well are 
provided in Appendix D, Attachment D-17. For any logging activities, SCS2 will ensure that third-
party contractors follow industry standard or better QA/QC protocols and that reports of logging 
activities are prepared by a qualified geologist or engineer.  
 
5.7.3.5 Indirect Reservoir Monitoring 
SCS2 will acquire 3D time-lapse seismic surveys to track the extent of the CO2 plume within the 
storage reservoir. The 200-mi2 3D Beulah seismic survey referenced in Section 2.0 will serve as 
the baseline survey. To demonstrate conformance between the reservoir model simulation and site 
performance, a localized 3D seismic survey will be collected to monitor the extent of the CO2 
plume, as shown in Figure 5-6 and detailed in Table 5-2.  
 
 SCS2 will reevaluate the testing and monitoring plan, inclusive of the design and frequency 
of the repeat 3D seismic surveys, at least once every 5 years as required. If necessary, the time-
lapse seismic monitoring strategy will be adapted based on updated simulations of the predicted 
extents of the CO2 plume, including expanding the 3D survey area to capture additional data as 
the CO2 plume expands in the storage reservoir. 
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Figure 5-6. Simulated extent of the CO2 plume at the end of Years 2, 4, and 9. The green boxes show the planned 3D seismic 
monitoring survey extents.
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 SCS2 plans to install multiple seismometer stations to continuously monitor for seismic 
events with a magnitude of >1.5 within the AOR boundary during injection. The 3D seismic survey 
data (e.g., velocity modeling) collected within the AOR boundary will provide supporting evidence 
for confidently locating seismic events. A traffic light system for detecting larger magnitude events 
(e.g., >2.7) is presented with the Indirect Reservoir Monitoring QASP section of this application. 
 
5.7.3.5.1 Indirect Reservoir Monitoring QASP 
The geophysical monitoring that is planned for the project includes 3D time-lapse seismic surveys. 
Time-lapse seismic surveys provide a measurement of the change in acoustic properties of the 
storage formation as injected CO2 saturates the storage interval. 
 
 Application of time-lapse seismic surveys for monitoring changes in acoustic properties 
requires a quality preoperational seismic survey for baseline conditions. The monitor survey 
should be repeated as closely to the baseline conditions and parameters as possible. The seismic 
monitor data should be reprocessed simultaneously with the original baseline data or processed 
with the same steps and workflow to ensure repeatability. Repeatability is a measure of seismic 
quality (Lumley and others, 1997, 2000) that can be quantified once the processed data are 
analyzed by an experienced seismic interpreter. 
 
 For seismic survey acquisitions, SCS2 will follow the required permitting process pursuant 
to N.D.C.C. § 38-08.1-04 and N.D.A.C. § 43-02-12-04. Seismic acquisition and processing are 
performed by highly specialized companies and crews that provide the equipment, procedures, and 
QA/QC protocols based on the technology selected for acquisition and parameters for processing 
the data. SCS2 will work with third-party contractors to select the appropriate equipment, 
procedures, QA/QC protocols, acquisition and processing parameters, and seismic interpreters for 
all repeat surveys.  
 
5.7.3.5.2  Seismicity Monitoring 
The Williston Basin is a tectonically stable region of the North American Craton. A total of  
13 events have been detected in North Dakota since 1870. While few seismic events have been 
recorded in the region, SCS2 plans to maintain a surface array during injection to ensure the safe 
operation of both the storage facility and associated infrastructure. This seismic monitoring will 
be conducted with a surface array of seismometer stations. 
 
5.7.3.5.3 Seismicity Monitoring QASP 
SCS2 will work with third-party contractors and landowners to ensure proper design and 
installation of the passive seismicity monitoring array. The design and installation of the 
seismometer station array is performed by specialized contractors including the following 
activities: 
 

• Project management support to design seismometer array, model network performance, 
coordinate permitting and equipment installation, testing and maintenance, and ensuring 
optimum execution of project. 

 
• Field operation to deploy surface seismic station instrumentation, power and 

communication systems, data quality, and commissioning. 
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• Data acquisition, system configuration, and processing setup. 
 
• Continuous support and monitoring for data verification and QA/QC. 
 
• Continuous near-real-time reporting, including analyst review and alert notifications for 

events at or above predetermined magnitude thresholds over the seismic area. 
 
 SCS2 will follow a traffic light system if a seismic event is recorded by either the local or 
public national array during injection operations. 
 
Traffic Light System  
If an event is recorded by either the local private array or the public national array to have occurred 
within 3 miles of an injection well, SCS2 will implement its Emergency Remedial and Response 
Plan (Section 7.0) subject to detected earthquake magnitude limits defined below: 
 

• For an event >2.7 located within 3 miles of injection, SCS2 will closely monitor seismic 
activity and may implement a pause to operations or continue operations at a reduced 
rate, should analysis indicate a causal relationship between injection operations and 
detected seismicity. If the event is not related to the storage facility operation, the operator 
will resume normal injection rates. 

 
• For an event >4.0 located within 3 miles of injection, SCS2 will stop injection and 

perform an inspection in surface facilities and wells. If there is no damage, the operator 
will reduce the injection rate by not less than 50% and perform detailed analysis to 
determine if a causal relationship exists. If the event is not related to the storage facility 
operation, the operator will resume normal injection rates. Should a causal relationship 
be determined, a revised injection plan will be developed to reduce or eliminate 
operationally related seismicity. Such plans are dependent on the pressures and seismicity 
observed and may include but not be limited to: 
‒ Pausing operations until reservoir pressures fall below a critical limit. 
‒ Continuing operations at a reduced rate and/or below a revised maximum operation 

pressure 
 

• For an event >4.5 located within 3 miles of injection, the operator will stop injection. The 
operator will inform the regulator of seismic activity and inform them that operations 
have stopped pending technical analysis. The operator will initiate an inspection of 
surface infrastructure for damage from the earthquake. A detailed analysis is conducted 
to determine if a causal relationship exists between injection operations and observed 
seismic activity. If the event is not related to the storage facility operation, and previously 
approved by the regulators, the operator will resume normal injection rates in steps, 
increasing the surveillance. Should a causal relationship be determined, a revised 
injection plan will be developed to reduce or eliminate operationally related seismicity 
before resuming injection operations. Such plans are dependent on the pressures and 
seismicity observed and may include but not be limited to: 
‒ Pausing operations until reservoir pressures fall below a critical limit. 
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‒ Continuing operations at a reduced rate and/or below a revised maximum operation 
pressure. 

 
5.8 Reporting Requirements 
SCS2 shall retain the following records for a period of at least 10 years from the date of sample, 
measurement, or report: 
 

• All data collected for the application of the storage facility permit, injection well permit, 
and operation of injection well permit. 

 
• Data on the nature and composition of all injected fluids collected pursuant to N.D.A.C. 

§ 43-05-01-11.4(1). 
 

• All records from the closure period, including well plugging reports, postinjection site 
care data, and the final assessment. 

 
• Upon project completion, SCS2 shall deliver any required records described in N.D.A.C. 

§ 43-05-01-18(11). 
 

SCS2 shall retain the following records for a period of at least 10 years from the date 
of sample, measurement, or report (N.D.A.C. § 43-05-01-18[12]): 

 
• Monitoring data collected pursuant to N.D.A.C. § 43-05-01-11.4(b-i). 

 
• Calibration and maintenance records. 

 
• All original strip chart records for continuous monitoring instrumentation. 

 
• Copies of all reports required by the storage facility permit. 

 
5.8.1 Surface Facilities Leak Detection Reporting 
Leak detection equipment at the wellhead of BK Fischer 1, BK Fischer 2, and Archie Erickson 2 
will be inspected and tested on a semiannual basis. If detection equipment is found to be defective, 
it will be repaired or replaced within 10 days of operator being aware of failure. An extension of 
time to repair or replacement of a leak detector may be granted by DMR-O&G upon SCS2 showing 
good cause. Semiannual inspection records will be maintained by SCS2 for at least 10 years and 
will be made available to DMR-O&G upon request pursuant to N.D.A.C. § 43-05- 01-14(1). 
 
5.9 Adaptive Management Approach 
SCS2 will employ an adaptive management approach to implementing the testing and monitoring 
plan by completing periodic reviews of the testing and monitoring plan (Ayash and others, 2017) 
at least once every 5 years. During each review, monitoring and operational data will be analyzed, 
and the AOR will be reevaluated. Based on this reevaluation, it will either be demonstrated that  
1) no amendment to the testing and monitoring program is needed or 2) modifications are 
necessary to ensure proper monitoring of storage performance is achieved moving forward. This 
determination will be submitted to DMR-O&G for approval. Should amendments to the testing 
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and monitoring plan be necessary, they will be incorporated into the permit following approval by 
DMR-O&G. Over time, monitoring methods and data collection may be supplemented or replaced 
as advanced techniques are developed.  
 
 Monitoring and operational data will be used to evaluate conformance between observations 
and history-matched simulation of the CO2 plume and pressure distribution relative to the 
permitted geologic storage facility. If significant variance is observed, the monitoring and 
operational data will be used to calibrate the geologic model and associated simulations. The 
monitoring plan will be adapted to provide suitable characterization and calibration data as 
necessary to achieve such conformance. Subsequently, history-matched predictive simulation and 
model interpretations will, in turn, be used to inform adaptations to the monitoring program to 
demonstrate lateral and vertical containment of the injected CO2 within the permitted geologic 
storage facility. 
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6.0 POSTINJECTION SITE CARE AND FACILITY CLOSURE PLAN 
This postinjection site care (PISC) and facility closure plan describes the activities that Summit 
Carbon Storage #2, LLC (SCS2) will perform following the cessation of CO2 injection to achieve 
final closure and issuance of a certificate of project completion. An overview of postinjection 
testing and monitoring activities is provided in Table 6-1. The postinjection testing and monitoring 
data will provide evidence that the injected CO2 plume is stable (i.e., CO2 migration will be 
unlikely to cross the storage facility area [SFA] boundary). 
 
 Pursuant to North Dakota Administrative Code (N.D.A.C.) § 43-05-01-19(1)(d), SCS2 
proposes to submit the PISC monitoring results annually to the Department of Mineral Resources, 
Oil and Gas Division (DMR-O&G). 
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Table 6-1. Overview of Postinjection Testing and Monitoring Activities1 
Monitoring 
Type/SFP 
Reference Parameter Activity Description 

Primary 
Purpose(s) of 

Activity Equipment/Test Location 
Sampling Frequency 
(10 years minimum) 

Wellbore 
Mechanical 

Integrity 
(external) 

Section 6.2.1 

Material wall thickness Ultrasonic or other 
equivalent casing 

inspection log (CIL) and 
sonic array logging Mechanical 

integrity 
confirmation and 
operational safety 

assurance 

Ultrasonic or other 
equivalent CIL and sonic 

array tools 

Archie 
Erickson 2 

Repeat when required and when 
tubing is pulled during 

workovers. Radial cement bond 

Temperature profile 
Continuous data 

recording 
Distributed temperature 

sensing (DTS) fiber Continuous 

Temperature logging Temperature log Annually only if DTS fiber fails 

Saturation profile Pulsed-neutron log (PNL) PNL tool 

Repeat PNL in Year 4 and Year 
9 of postinjection. Run log from 
Opeche/Spearfish Formation to 

surface. 

Wellbore 
Mechanical 

Integrity 
(internal) 

Section 6.2.1 

Pressure/temperature 
(P/T) 

Continuous data 
recording via supervisory 

control and data  
acquisition (SCADA) 

system 

Mechanical 
integrity 

confirmation and 
operational safety 

assurance 

Digital surface P/T gauge on 
the casing annulus (between 

surface and long-string 
sections)  

Archie 
Erickson 2 

Continuous 

Tubing-casing annulus 
pressure testing 

Pressure testing truck with 
pressure chart 

Repeat during workover 
operations in cases where the 
tubing must be pulled and no 

less than every 5 years. 
Continuous data 

recording via SCADA 
system 

Digital surface P/T gauge on 
tubing-casing annulus Continuous 

Continuous data 
recording via SCADA 

system 

Digital surface P/T gauge on 
tubing Continuous 

Saturation profile PNL PNL tool 

Repeat PNL in Year 4 and Year 
9 of postinjection. Run log from 
Opeche/Spearfish Formation to 

surface. 

Downhole 
Corrosion 
Detection 

Section 6.2.1 

Saturation profile PNL Corrosion 
detection of 

project materials 
in contact with 

CO2 

PNL tool 
Archie 

Erickson 2 

Repeat PNL in Year 4 and Year 
9 of postinjection. Run log from 
Opeche/Spearfish Formation to 

surface. 

Material wall thickness Ultrasonic or other 
equivalent CIL 

Ultrasonic or other approved 
CIL tools 

Repeat when required and when 
tubing is pulled during 

workovers.2 
1 Pursuant to N.D.A.C. § 43-05-01-19(1)(d), SCS2 proposes to submit monitoring results annually. The annual report is due 45 days after the end of the year. 

      2 If PNL indicates out-of-zone migration, the operator will work with DMR-O&G to take appropriate action.     Continued… 
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Table 6-1. Overview of Postinjection Testing and Monitoring Activities (continued) 

Monitoring 
Type Parameter 

Activity 
Description 

Primary 
Purpose(s) of 

Activity Equipment/Test Location 
Sampling Frequency 
(10 years minimum) 

Near Surface 
Section 6.2.2 

Soil gas composition  
(see Table 5-6) 

Soil gas sampling 
(see Figure 6-3) 

Protection of 
near-surface 
environment 

Field meter and 
sample bags 

MSG02 and 
MSG05 

Collect 3–4 seasonal samples at each station 
(MSG02 and MSG05) in Year 1 and Year 3 
of postinjection and every 3 years thereafter 

(e.g., Years 6 and 9). 

Water composition 
(see Table 5-9)  

Groundwater 
sampling 

(see Figure 6-3) 

Protection of 
underground 

sources of 
drinking water 

(USDW) 

Field meter and 
sample containers 

MGW01 

Collect 3–4 seasonal samples in Year 1 and 
Year 3 of postinjection and at least once 

every 3 years thereafter until facility closure 
(anticipated in Year 10 of postinjection).  

MGW03, 
MGW05, 

MGW06 and 
MGW08 

Collect 3–4 seasonal samples prior to facility 
closure (anticipated in Year 10 of 

postinjection). 

MGW10 
Collect samples from MGW10 annually until 

facility closure (anticipated in Year 10 of 
postinjection). 

Above-Zone 
Monitoring 

Interval 
Section 6.2.3 

Temperature profile 

Continuous data 
recording via 

SCADA system Assurance of 
containment in 

storage reservoir 

DTS casing-
conveyed fiber-

optic cable Archie 
Erickson 2 

Continuous 

Temperature logging Temperature log Annually only if DTS fiber fails 

Saturation profile PNL PNL tool 
Repeat PNL in Year 4 and Year 9 of 

postinjection. Run log from 
Opeche/Spearfish Formation to surface. 

Storage 
Reservoir 
(direct) 

Section 6.2.3 

P/T 
Continuous data 

recording via 
SCADA system 

Pressure front 
tracking  

Casing-conveyed 
P/T gauge Archie 

Erickson 2 

Continuous 

Temperature profile 
Continuous data 

recording via 
SCADA system 

CO2 plume 
tracking 

DTS casing-
conveyed fiber-

optic cable 
Continuous 

Storage 
Reservoir 
(indirect) 

Section 6.2.3 

CO2 saturation Time-lapse seismic 
monitoring  

CO2 plume 
tracking 

Time-lapse seismic 
surveys with source 

and receivers 

Within area of 
review (AOR) 
boundary (CO2 
plume extents) 

Actual design to be determined based on 
reevaluations of the testing and monitoring 
plan (Section 5.0) and migration of the CO2 
plume over time. Multiple repeat time-lapse 

seismic surveys will be collected during 
postinjection, with the first survey occurring 

by Year 4 of postinjection. 
1 Pursuant to N.D.A.C. § 43-05-01-19(1)(d), SCS2 proposes to submit monitoring results annually. The annual report is due 45 days after the end of the year. 

   2 If PNL indicates out-of-zone migration, the operator will work with DMR-O&G to take appropriate action.   
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 Based on the current simulations of CO2 plume movement following the cessation of CO2 
injection, it is projected that the CO2 plume will stabilize within the storage facility area (SFA) 
boundary (Section 3.0), confirming nonendangerment of USDW within the AOR. Based on these 
projections, a minimum 10-year postinjection monitoring period is planned to confirm CO2 plume 
extent and postinjection stabilization pursuant to North Dakota Century Code (N.D.C.C.) § 38-22-
17. Monitoring will be extended beyond 10 years if it is determined that additional data are 
required to demonstrate a stable CO2 plume and nonendangerment of USDW. The nature and 
duration of that extension will be determined based on an update of this plan and DMR-O&G 
approval. 
 
 In addition to the foregoing postinjection monitoring program, the CO2 injection wells will 
be plugged as described in the plugging plan (Section 10.0). All surface equipment not associated 
with long-term monitoring will be removed, and all surface land associated with the project will 
be reclaimed to as close as is practicable to its predisturbance condition. Following the plume 
stability demonstration, a final assessment will be prepared to document the status of the site and 
be submitted to DMR-O&G as part of a facility closure report. After application by the storage 
operator, NDIC shall consider issuing a certificate of project completion after notice and hearing 
pursuant to N.D.C.C. § 38-22-17. 
 
6.1 Predicted Postinjection Subsurface Conditions 
 
6.1.1 Pre- and Postinjection Pressure Differential 
Model simulations were performed to predict the change in pressure in the Broom Creek 
Formation during and after the cessation of CO2 injection. The simulations were conducted for  
20 years of CO2 injection in the Broom Creek Formation at an average total rate of 4.92 MMt/yr, 
followed by a postinjection period of 10 years.  
 
 Figure 6-1 illustrates the predicted pressure differential at the cessation of CO2 injection. At 
the time that CO2 injection ceases, the models predict an increase in the pressure of the reservoir, 
with a maximum pressure differential of 823 psi at the BK Fischer well pad. There is insufficient 
pressure increase caused by CO2 injection to move more than 1 m3 of formation fluids from the 
storage reservoir to the lowest USDW. The details of the pressure evaluation are provided as part 
of the AOR delineation discussion within Section 3.0 of this application.
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Figure 6-1. Predicted pressure increase in the storage reservoir following 20 years of 
injection of an average 4.92 MMt/yr of CO2.  

 
 
 Figure 6-2 illustrates the predicted gradual pressure decrease in the storage reservoir, over a 
10-year period following the cessation of CO2 injection. The pressure at the BK Fischer CO2 
injection well pad at the end of the 10-year period is anticipated to decrease 400–500 psi as 
compared to the pressure in the storage reservoir at the time CO2 injection ends. This trend of 
decreasing pressure is anticipated to continue over time until the pressure of the storage reservoir 
approaches the original reservoir pressure conditions. 
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Figure 6-2. Predicted decrease in pressure in the storage reservoir over a 10-year period 
following the cessation of CO2 injection. 

 
 
6.1.2 Predicted Extent of CO2 Plume  
Figure 6-2 illustrates the extent of the CO2 plume following the planned 10-year PISC period, 
which is based on numerical simulation predictions. The results of these simulations predict that 
the CO2 plume extent will expand to an area of approximately 30 mi2 by the end of the 10-year 
PISC period.  
 
 If SCS2 demonstrates at the end of the 10-year PISC period that the CO2 plume at the site is 
unlikely to extend beyond the SFA boundary, then the CO2 plume will meet the definition of 
stabilization as presented in N.D.C.C. § 38-22-17(5)(d) as part of qualifying the storage site for 
receipt of a certificate of project completion.  
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6.2 Postinjection Testing and Monitoring Plan 
This postinjection testing and monitoring plan assumes that the CO2 injection wells will be plugged 
at cessation of injection. Planned postinjection monitoring activities include 1) a mechanical 
integrity testing and corrosion detection plan for the reservoir-monitoring well (Archie Erickson 2) 
and 2) an environmental monitoring plan for the near surface and deep subsurface for evidence 
that the injected CO2 plume is essentially stationary within the storage reservoir and USDWs are 
nonendangered.  
 
6.2.1 Mechanical Integrity Testing and Corrosion Detection 
The postinjection mechanical integrity testing and corrosion detection plan for the Archie Erickson 
2 is provided in Table 6-1. The supervisory control and acquisition (SCADA) system will be used 
to collect real-time and continuous measurements from the surface and downhole gauges in the 
Archie Erickson 2. 
 
 SCS2 will follow the Wellbore Mechanical Integrity Testing Quality Assurance and 
Surveillance Plan (QASP) and Downhole Corrosion Detection QASP described within Section 5.0 
of this application for the set of mechanical integrity and corrosion detection postinjection 
monitoring activities presented in Table 6-1. 
 
6.2.2 Soil Gas and Groundwater Monitoring 
Figure 6-3 identifies the locations of the soil gas profile stations and groundwater wells that are 
included in this monitoring effort. The two stations (MSG02 and MSG05), a new Fox Hills 
monitoring well drilled for this project (MGW10), and existing shallow groundwater wells 
(MGW01, MGW03, MGW05, MGW06, and MGW08) will be sampled according to the plan 
outlined in Table 6-1. SCS2 may specify alternate groundwater sampling locations and sampling 
frequencies for the PISC period, if obtaining samples from MGW01, MGW03, MGW05, MGW06, 
and MGW08 is not feasible. 
 
 Analytes and sampling procedures for all soil gas and groundwater monitoring activities 
conducted during the PISC period are anticipated to be the same as what is presented in the Soil 
Gas Monitoring QASP and Groundwater Monitoring QASP within Section 5.0 of this application. 
SCS2 anticipates that the final target list of analytical parameters will likely be reduced for the 
PISC period based on an evaluation of the monitoring results that are generated during the 20-year 
injection period of the storage operations. 
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Figure 6-3. Soil gas station and groundwater well sampling locations included in the PISC 
period. 
 
 

6.2.3 Deep Subsurface Monitoring  
Table 6-1 describes the deep subsurface monitoring strategy during the PISC period. Monitoring 
methods include a combination of geophysical monitoring (e.g., time-lapse 3D/2D seismic) and 
formation monitoring (i.e., downhole P/T) for tracking CO2 saturation and associated pressure, 
respectively, over the entire storage complex. 
 
 The design and frequency of the time-lapse seismic survey will depend on how the CO2 
plume is migrating during the operational phase of the project and the results of the adaptive 
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management approach discussion described in Section 5.0 of this application. The seismic survey 
design will be reevaluated and updated according to monitoring data results gathered in the 
operational phase. 
 
 SCS2 will follow the Above-Zone Monitoring Interval QASP, Direct Reservoir Monitoring 
QASP, and Indirect Reservoir Monitoring QASP described within Section 5.0 of this application 
for the set of deep subsurface postinjection monitoring activities presented in Table 6-1.  
 
6.3 Postinjection Site Care Plan 
At the start of the PISC period, Flowline NDL-325, if not in use or projected use at this time, will 
be permanently disconnected, purged, and capped at both ends below grade, in accordance with 
the abandonment of flowlines pursuant to N.D.A.C. § 43-02-03-34.1. Main line valves (MLVs), 
launcher receivers, and other associated flowline infrastructure at grade or buried at a depth of 3 
feet or less will be removed, whereas the NDL-325 flowline will be abandoned in place as the pipe 
bury depth will be 4 feet top of pipe and will be permanently disconnected, purged, and capped 
pursuant to N.D.A.C. § 43-02-03-34.1. The cost estimate for flowline segment NDL-325 
abandonment can be found in Table 12-3b.  
 
 As required by N.D.A.C. § 43-05-01-19(5), PISC activities will include the P&A (plugging 
and abandonment) of the CO2 injection wells (BK Fischer 1 and 2) and reclamation of the injection 
well pad. Storage facility equipment, appurtenances, and structures not associated with monitoring 
will be removed, and the surface will be reclaimed to the DMR-O&G’s specifications to return the 
land as close as practicable to its original condition. Injection well pad reclamation activities may 
occur contemporaneously with flowline removal and do not include the soil gas profile station 
(MSG02) and the Fox Hills monitoring well (MGW10).  
 
 SCS2 intends to use the Archie Erickson 2 wellbore for deep subsurface monitoring during 
the PISC period. The postinjection testing and monitoring activities for the Archie Erickson 2 and 
near-surface sampling are described earlier in Section 6.2. Section 12.0 includes cost estimates for 
performing these proposed testing and monitoring activities. 
  
6.3.1 Schedule for Submitting Postinjection Monitoring Results 
Where possible, PISC-monitoring data and results will be submitted to DMR-O&G within 45 days 
following the end of the calendar year in which CO2 injection ceased. The annual reports will 
contain information and data generated during the reporting period, including seismic data 
acquisition, formation-monitoring data, soil gas and groundwater analytical results, and simulation 
results from updated geologic models and numerical simulations. 
 
6.4 Facility Closure Plan 
SCS2 will notify DMR-O&G prior to its intent to close the site, and the facility closure plan will 
describe a set of activities that will be performed, following approval by DMR-O&G, at the end 
of the PISC period. Facility closure activities will include the plugging of all wells that are not 
planned for continued use in monitoring the closed site; the decommissioning and removal of 
aboveground storage facility equipment, appurtenances, and structures (e.g., buildings, gravel 
pads, access roads, etc.) not associated with monitoring or another deemed use; and the reclaiming 
of the surface land of the site to as close as is practicable to its predisturbance condition.  
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 As part of the final assessment, SCS2 will work with DMR-O&G to determine which wells 
and monitoring equipment will remain and transfer to the state for continued postinjection 
monitoring. P&A of the Archie Erickson 2 and well pad reclamation costs are factored into  
Section 12.0, but DMR-O&G may choose to retain this reservoir-monitoring well into the 
postclosure period. The Fox Hills monitoring well (MGW10) drilled adjacent to the CO2 injection 
wells (BK Fischer 1 and 2) and the two soil gas profile stations (MSG02 and MSG05) may also 
transfer ownership to the state or a third party, pending DMR-O&G review and approval of the 
PISC plan and final assessment pursuant to N.D.A.C. § 43-05-01-19.11. Cost estimates for the 
PISC and closure periods can be found in Section 12.0 of this permit application in the scenario 
such that transfer to the state or a third-party entity does not occur. 
 
6.4.1 Submission of Facility Closure Report, Survey, and Deed  
A facility closure report will be prepared and submitted to DMR-O&G within 90 days following 
the execution of the PISC and facility closure plan. This report will provide DMR-O&G with a 
final assessment that documents the location of the stored CO2 in the reservoir, describes its 
characteristics, and demonstrates the stability of the CO2 plume in the reservoir over time. The 
facility closure report will also document the following:  
 

• Plugging records of the CO2 injection wells and reservoir-monitoring well. 
 

• Location of the sealed CO2 injection wells and reservoir-monitoring well on a plat survey 
that has been submitted to the county recorder’s office. 

 
• Notifications to state and local authorities as required by N.D.A.C. § 43-05-01-19. 
 
• Records regarding the nature, composition, and volume of the injected CO2. 
 
• Postinjection monitoring records. 

 
 At the same time, SCS2 will also provide DMR-O&G with a copy of an accurate plat 
certified by a registered surveyor that has been submitted to the county recorder’s office designated 
by DMR-O&G. The plat will indicate the location of the injection well relative to permanently 
surveyed benchmarks pursuant to N.D.A.C. § 43-05-01-19. 
 
 Lastly, SCS2 will record a notation on the deed (or any other title search document) to the 
property on which the injection well was located pursuant to N.D.A.C. § 43-05-01-19.11.  
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7.0 EMERGENCY AND REMEDIAL RESPONSE PLAN 
Summit Carbon Storage #2, LLC (SCS2) requires all employees, contractors, and agents to follow 
the company emergency and remedial response plan (ERRP) for BK Fischer. The purpose of the 
ERRP is to provide guidance for quick, safe, and effective response to an emergency to protect the 
public, all responders, company personnel, and the environment.  
 
 This ERRP for the geologic storage project 1) describes the local resources and infrastructure 
in proximity to the project site; 2) identifies events that have the potential to endanger underground 
sources of drinking water (USDW) during the construction, operation, and postinjection site care 
phases of the geologic storage project, building upon the screening-level risk assessment (SLRA); 
and 3) describes the response actions that are necessary to manage these risks to USDWs. In 
addition, this ERRP describes the emergency response team and command structure, injection 
facility evacuation plans, HazMat (hazardous materials) capabilities, and emergency 
communication plans. Lastly, procedures are presented for regularly conducting an evaluation of 
the adequacy of the ERRP and updating it, if warranted, over the lifetime of the geologic storage 
project. Copies of this ERRP are available at the company’s nearest operational office and at the 
geologic storage facility. 
 
7.1 Background 
SCS2 is the owner and operator of BK Fischer, located in Mercer County, approximately 10 miles 
southwest of Beulah, North Dakota. SCS2 is requesting a commercial permit for the operation of 
the storage facility for the injection of a CO2 stream that will range from 95% CO2 to ≤99.9% CO2. 
This CO2 stream range will provide flexibility to receive CO2 from a variety of industrial sources 
(Table 7-1). This anticipated average CO2 stream composition will ensure the safe and economical 
operation of the storage facility, including such factors as consistency with the design and materials 
of transport and storage equipment.  
 
 

Table 7-1. Anticipated Average CO2 Stream  
Composition 
Chemical Content System Specification 
Carbon Dioxide, CO2 ≥98.25% 
Inert, N2 ≤1.44% 
Oxygen, O2 ≤0.31% 
Water, H2O* ≤20 lb/MMscf 

Total Hydrocarbons* ≤1800 ppm by volume 
Hydrogen Sulfide, H2S* ≤10 ppm by volume 

Total Sulfur, S* ≤10 ppm by volume 
Glycol ≤0.3 gallons/MMscf 

* Denotes trace constituents that do not make up notable percentages of 
stream composition 

 
 
 Figure 7-1 identifies the planned flowlines, injection wells (BK Fischer 1 and  
BK Fischer 2) and the stratigraphic and reservoir-monitoring well (Archie Erickson 2). The well 
locations, including latitudes and longitudes, are listed in Table 7-2. At the time SCS2 filed this 
application, it has not applied for any other permits from state, federal, or local agencies. 
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Figure 7-1. Site map detailing the on-pad CO2 flowline(s) and the CO2 injection wellsite. Inset map illustrates a layout of 
surface facilities with key leak detection and monitoring equipment identified. 
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Table 7-2. Well Names and Location Information for the Injection Wells and Reservoir-Monitoring Well of the Geologic 
Storage Operations 

Well Name  Purpose 
NDIC1  
File No. 

Quarter/ 
Quarter Section Township Range Latitude2 Longitude2 

BK Fischer 1 CO2 injection 40124 NE/NE 22 142 88 47.108453  -101.808619 

BK Fischer 2 CO2 injection 40125 NE/NE 22 142 88 47.108453 -101.808219 

Archie Erickson 2 Reservoir 
monitoring 38622 SW/SW 12 142 88 47.128269 −101.782453 

1 North Dakota Industrial Commission.  
2 North American datum 83 (NAD 83) geographic coordinate system. 
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 The primary SCS2 contacts for the geologic storage project and their contact information 
are listed in Table 7-3. 
 
 
Table 7-3. Primary SCS2 Contacts 

Individual Title 
Contact Information 
Office Phone Number 

Wade Boeshans Executive Vice President 515.531.2608 
Jay Volk Sequestration – Director of Health, Safety & 

Environmental 
515.207.3563 

Jeff Skaare Director of Land & Legal Affairs 515.531.2615 

 
 
 Contact names and information for key local emergency organizations/agencies are provided 
in Figures 7-2 through 7-5 and Table 7-4. 
 
7.2 Local Resources and Infrastructure 
Land use near BK Fischer comprises primarily agricultural activities. Local resources in the 
vicinity of the geologic storage project that may be impacted as a result of an emergency event 
include existing groundwater wells (Figure 4-3), a gravel pit (Figure 4-2), and the Coyote Creek 
Mining Company, LLC’s future mining land plus mined-out land at both the Coyote Creek Mine 
and Westmoreland Beulah Mining LLC’s Beulah Mine (Figure 2-50). 
 
 The infrastructure in the area of review (AOR) that may be impacted as a result of an 
emergency event include 1) BK Fischer 1 and 2 (CO2 injection wells), SCS2 flowline NDL-325, 
and Archie Erickson 2 (stratigraphic and reservoir-monitoring well); 2) surface features and 
occupied structures (Figure 4-2); and 4) public roads (Figures 7-3 through 7-5). Additional 
infrastructure nearby includes TB Leingang (SCS1), comprising two CO2 injection wells and 
respective flowline NDL-327, and Milton Flemmer 1 (stratigraphic and reservoir-monitoring 
well); KJ Hintz (SCS3), comprising two CO2 injection wells and respective NDL-326 flowline; 
Slash Lazy H 5 (stratigraphic and reservoir-monitoring well); and the MCE pipeline (Figures 7-3 
through 7-5). 
 
7.3 Identification of Potential Emergency Events  
 
7.3.1 Definition of an Emergency Event 
An emergency event is an event that poses an immediate, or acute, risk to human health, resources, 
or infrastructure and requires a rapid, immediate response. This ERRP focuses on emergency 
events that have the potential to move injection fluid or formation fluid in a manner that may 
endanger USDWs or lead to an accidental release of CO2 to the atmosphere during the construction, 
operation, or postinjection site care project phases.
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Storage 
Facility 

Area 
Location  County EMS 

District Fire District Law 
Enforcement 

LEPC 
Jurisdiction  

TB 
Leingang 

Monitoring 
Site 

Milton 
Flemmer 1 

Mercer  Glen Ullin 
EMS 

Glen Ullin 
Fire 

Department 

Mercer County  
Sheriff’s 

Department 

Mercer County 
LEPC 

Injection Site 
TB  

Leingang 
 1 and 2 

Oliver Beulah EMS 
Mercer 
County 

Ambulance 

Beulah Rural 
Fire Dept.  

Oliver County 
Sheriff’s 

Department 
Oliver County 

LEPC 

TB Leingang 
SFA 

Mercer/ 
Oliver/ 
Morton 

New Salem 
Ambulance 

Service 

New Salem 
Fire 

Department 

Morton County 
Sheriff’s 

Department  
Mercer County 

LEPC 

Glen Ullin 
EMS 

Glen Ullin 
Fire 

Department 

Mercer County  
Sheriff’s 

Department 
Morton County 

LEPC 

BK Fisher 

Monitoring 
Site 

Archie 
Erickson 2 Mercer  

Beulah EMS 
Mercer 
County 

Ambulance 

Beulah Rural 
Fire Dept.  

Mercer County  
Sheriff’s 

Department 
Mercer County 

LEPC 
Injection Site 

BK Fisher  
1 and 2 

BK Fisher 
SFA 

Mercer/  
Oliver Oliver County 

Sheriff’s 
Department 

Oliver County 
LEPC 

KJ Hintz 

Monitoring 
Site  

Slash Lazy H 
5 

Oliver  

Hazen EMS 
Mercer 
County 

Ambulance 

Hazen Fire & 
Rescue 

Oliver County 
Sheriff’s 

Department 
Oliver County 

LEPC 

Injection Site  
KJ Hintz 1 

and 2 

KJ Hintz SFA 

New Salem 
Fire Dept.  

Beulah EMS 
Mercer 
County 

Ambulance 

Oliver Fire 
Dept.  

Oliver EMS Beulah Rural 
Fire Dept.  

 
Figure 7-2. Off-site emergency notification list. Emergency management service (EMS) 
districts, fire districts, law enforcement agencies, and Local Emergency Planning 
Committee (LEPC) jurisdictions with response jurisdictions intersecting with the BK 
Fischer storage facility area (SFA) will be provided a copy of this ERRP.
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Figure 7-3. Map showing emergency management service (EMS) response zones including, 
and within the vicinity of, BK Fischer. Also included on this map are the planned CO2 
injection wells, stratigraphic and reservoir-monitoring wells, flowline(s), MCE pipeline, and 
state and federal roads.  
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Figure 7-4. Map showing fire response zones including, and within the vicinity of, BK 
Fischer. Also included on this map are the planned CO2 injection wells, stratigraphic and 
reservoir-monitoring wells, flowline(s), MCE pipeline, and state and federal roads.  
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Figure 7-5. Map showing law enforcement response zones including, and within the vicinity 
of, BK Fischer. Also included on this map are the planned CO2 injection wells, stratigraphic 
and reservoir-monitoring wells, flowline(s), MCE pipeline, and state and federal roads.  
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Table 7-4. Off-Site Emergency Notification/PSAP Phone List  

Agency Phone 
Alternate Contact/ 

Notes 
Almont Ambulance Service 701.943.2355  
Beulah Police Department 701.873.5252 Quick Response Unit (QRU) 
Beulah Rural Fire Department 701.873.2121  
Coal Country Community Health Center – Beulah Clinic 701.873.4445  
Coal Country Community Health Center – Hazen Clinic 701.748.2256  
Coal Country Community Health Center – Center Clinic 701.794.8798  
Emergency Manager – Mercer County 701.745.3333  
Emergency Manager – Morton County 701.667.3307  
Emergency Manager – Oliver County 701.745.3302  
Glen Ullin Ambulance 701.348.3507  
Glen Ullin Fire Department 701.348.3113  
Hazen Police Department 701.748.2414  
Hazen Fire & Rescue 701.745.3332  
Hebron Ambulance Service District  701.878.4600  
Hebron Fire Department 701.878.4353 State Radio Dispatch at 

701.328.9921 / 
1.800.472.2121 

Mercer County Ambulance – Beulah EMS 701.748.7241  
Mercer County Ambulance – Hazen EMS 701.748.5558  
Mercer County Sheriff’s Department 701.745.3333  
Morton County Sheriff’s Department 701.667.3330  
ND Department of Emergency Services 1.833.997.7458  
ND Highway Department 701.327.9921  
ND Highway Patrol State Radio Dispatch 

701.328.9921 / 
800.472.2121 

Office: 701.328.2447 

ND Poison Control 1.800.222.1222  
New Salem Ambulance Services 701.843.7828  
New Salem Fire Department 701.843.7111  
Oliver County Ambulance Service 701.794.3555  
Oliver Fire Department 701.794.3450  
Oliver County Sheriffs Department 701.794.3450 Mercer County Dispatch 

701.745.3333 
Sanford AirMed 844.424.7633 Sanford AirMed Dispatch 

Sioux Falls, SD 
1.800.437.6886 

Sanford Emergency and Trauma Center - Bismarck 701.323.6150  
Sakakawea Medical Center – Hazen 701.748.2225 Emergency Services 
Stanton Fire Department 701.748.2591  
Zap Rural Fire Department Mercer County Dispatch 

701.745.3333 
QRU  

Western Plains Public Health  701.667.3370 / 
1.888.667.3370 

Formerly Custer Health 
District  
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7.3.2 Potential Project Emergency Events and Their Detection 
The SLRA for the project developed a list of potential technical project risks (i.e., a risk register) 
which were placed into the following six technical risk categories:  
 

1. Injection operations 
2. Storage capacity 
3. Containment – lateral migration of CO2  
4. Containment – pressure propagation  
5. Containment – vertical migration of CO2 or formation water brine via injection wells, 

other wells, or inadequate confining zones 
6. Natural disasters (induced seismicity) 

 
 Based on a review of these technical risk categories, SCS2 developed, to include in this 
ERRP, a list of the geologic storage project events that could potentially result in the movement 
of injection fluid or formation fluid in a manner that may endanger a USDW and, in turn, require 
an emergency response. These events and means for their detection are provided in Table 7-5. 
 
 In addition to the foregoing technical project risks, the occurrence of a natural disaster (e.g., 
naturally occurring earthquake, tornado, lightning strike, etc.) also represents an event for which 
an emergency response action may be warranted. For example, an earthquake or weather-related 
disaster (e.g., tornado or lightning strike) has the potential to result in injection well problems 
(integrity loss, leakage, or malfunction) and may also disrupt surface and subsurface storage 
operations. These events are also addressed in this ERRP.  
 
7.4 Emergency Response Actions 
 
7.4.1 General Emergency Response Actions 
The response actions that will be taken to address the events listed in Table 7-5, as well as potential 
natural disasters, will follow the same protocol. This protocol consists of the following actions: 
 

• The facility response plan qualified individual (QI), as found in Section 7.5, will be 
immediately notified and will make an initial assessment of the severity of the event (i.e., 
does it represent an emergency event?). The QI must make this assessment as soon as 
practical but must do so within 24 hours of the notification. This protocol will ensure 
SCS2 has taken all reasonable and necessary steps to identify and characterize any release 
pursuant to North Dakota Administrative Code (N.D.A.C.) § 43-05-01-13(2)(b).  

 
• If an emergency event exists, the QI or designee shall notify, within 24 hours of the 

emergency event determination, the Department of Mineral Resources Oil and Gas 
Division (DMR-O&G) Director (see Sections 7.5 and 7.6 and Table 7-6). N.D.A.C. § 43-
05-01-13(2)(c). The QI shall also implement the emergency communications plan 
(N.D.A.C. § 43-05-01-13[2][d]). 
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Table 7-5. Potential Project Emergency Events and Their Detection 
Potential Emergency Events Detection of Emergency Events 
Failure of CO2 Flowline NDL-
325 

• Computational flowline continuous monitoring and leak 
detection system (LDS).  
‒ Instrumentation at the flowline for each injection well 

on the well pad collects pressure, temperature, and 
flow data.  

‒ Pressure, temperature, and flow measurements will be 
measured at the MCE terminus point. 

‒ The LDS software uses the pressure readings and flow 
rates in and out of the line to produce a real-time 
model and predictive model.  

‒ By monitoring deviations between the real-time model 
and the predictive model, the software detects flowline 
leaks. 

• Frozen ground at leak site may be observed.  
• CO2 monitors located inside and outside of the process 

buildings detect a release of CO2 from the flowline, 
connection, and/or wellhead.  

Integrity Failure of Injection or 
Monitoring Well 

• Pressure monitoring reveals wellhead pressure exceeds 
the shutdown pressure specified in the permit. 

• Annulus pressure indicates a loss of external or internal 
well containment. 

• Mechanical integrity test results identify a loss of 
mechanical integrity.  

• CO2 monitors located inside and outside of the enclosed 
wellhead building detect a release of CO2 from the 
wellhead. 

Monitoring Equipment Failure 
of Injection Well 

• Failure of monitoring equipment for wellhead pressure, 
temperature, and/or annulus pressure is detected. 

Storage Reservoir Unable to 
Contain the Formation Fluid or 
Stored CO2  

• Elevated concentrations of indicator parameter(s) in soil 
gas, groundwater, and/or surface water sample(s) are 
detected.  
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 Following these actions, the company will: 
 

• Initiate a project shutdown plan and immediately cease CO2 injection. However, in some 
circumstances, the company may determine whether gradual or temporary cessation of 
injection is more appropriate in consultation with the DMR-O&G Director.  

 
• Shut in the CO2 injection well (close the flow valve). 

 
• Vent CO2 from the surface facilities. 

 
• Limit access to the wellhead to authorized personnel only, who will be equipped with 

appropriate personal protection equipment (PPE). 
 

• If warranted, initiate the evacuation of the injection facilities, and communicate with local 
emergency authorities to initiate evacuation plans of nearby residents (Figure 7-2 and 
Table 7-4). 

 
• Perform the necessary actions to determine the cause of the event and identify and 

implement appropriate emergency response actions in consultation with the DMR-O&G 
Director. Table 7-6 provides details regarding the specific actions that will be taken to 
determine the cause and, if required, mitigation of each of the events listed in Table 7-5. 
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Table 7-6. Actions Necessary to Determine Cause of Events and Appropriate Emergency 
Response Actions 
Failure of CO2 Flowline NDL-325 • The CO2 release and its location will be detected by the LDS 

and/or CO2 wellhead monitors, which will trigger a Pipeline 
Control* alarm, alerting system operators to take necessary action. 

• If warranted, initiate an evacuation plan in tandem with an 
appropriate workspace and/or ambient air-monitoring program, 
situated near the location of the failure, to monitor the presence of 
CO2 and its natural dispersion following the shutdown of the 
flowline.  

• Inspect the flowline failure to determine the root cause. 
• Repair/replace the damaged flowline and, if warranted, put in 

place the measures necessary to eliminate such events in the 
future.  

Integrity Failure of Injection or 
Monitoring Well 

• Monitor well pressure, temperature, and annulus pressure to verify 
integrity loss and determine the cause and extent of failure.  

• Identify and implement appropriate remedial actions to repair 
damage to downhole equipment or wellhead (in consultation with 
the DMR-O&G Director).  

• If subsurface impacts are detected, implement appropriate site-
investigation activities to determine the nature and extent of these 
impacts. 

• If warranted based on the site investigations, implement 
appropriate remedial actions (in consultation with the DMR-O&G 
Director).  

Monitoring Equipment Failure of 
Injection Well 

• Monitor well pressure, temperature, and annulus pressure 
(manually, if necessary) to determine the cause and extent of 
failure.  

• Identify and, if necessary, implement appropriate remedial actions 
(in consultation with the DMR-O&G Director).  

* Pipeline Control refers to the controller monitoring MCE, SCS1, SCS2, and SCS3 flowline operations (see Section 7.5.8). 
Continued . . .  
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Table 7-6. Actions Necessary to Determine Cause of Events and Appropriate Emergency 
Response Actions (continued) 
Storage Reservoir Unable to 
Contain the Formation Fluid or 
Stored CO2  

• Collect a confirmation sample(s) of groundwater from the Fox 
Hills monitoring well(s) and soil gas profile station(s), and analyze 
the samples for indicator parameters (Section 5.0). 

• If the presence of indicator parameters is confirmed, develop (in 
consultation with the DMR-O&G Director) a case-specific work 
plan to:  
1. Install additional monitoring points near the impacted area to 

delineate the extent of impact:  
a. If a USDW is impacted above drinking water standards, 

arrange for an alternate potable water supply for all users 
of that USDW.  

b. If a surface release of CO2 to the atmosphere is confirmed 
and, if warranted, initiate an evacuation plan in tandem 
with an appropriate workspace and/or ambient air-
monitoring program situated at the appropriate incident 
boundary to monitor the presence of CO2 and its natural 
dispersion following the termination of CO2 injection. 

c. If surface release of CO2 to surface waters is confirmed, 
implement the appropriate surface water-monitoring 
program to determine if water quality standards are 
exceeded. 

2. Proceed with efforts, if necessary, to: 
a. Remediate the USDW to achieve compliance with drinking 

water standards (e.g., install a system to intercept/extract 
brine or CO2 or “pump and treat” the impacted drinking 
water to mitigate CO2/brine impacts), and/or  

b. Manage surface waters using natural attenuation (i.e., 
natural processes, such as biological degradation, active in 
the environment that can reduce contaminant 
concentrations), or  

c. Activate treatment to achieve compliance with applicable 
water quality standards.  

• Continue all remediation and monitoring at an appropriate 
frequency (as determined by company management designee and 
the DMR-O&G Director) until unacceptable adverse impacts have 
been fully addressed. 

Continued . . .  
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Table 7-6. Actions Necessary to Determine Cause of Events and Appropriate Emergency 
Response Actions (continued) 
Natural Disasters (seismicity) • Identify when the event occurred and the epicenter and magnitude 

of the event. 
• If the magnitude is greater than 2.7 (Section 5.0), then:  

1. Determine whether there is a connection with injection 
activities. 

2. Demonstrate all project wells have maintained mechanical 
integrity. 

3. If a loss of CO2 containment is determined, proceed as 
described above to evaluate and, if warranted, mitigate the loss 
of containment. 

Natural Disasters • Monitor well pressure, temperature, and annulus pressure to verify 
well status and determine the cause and extent of any failure. 

• If warranted, perform additional monitoring of groundwater, 
surface water, and/or workspace/ambient air to delineate the 
extent of any impacts. 

• If impacts or endangerment are detected, identify and implement 
appropriate response actions in accordance with the facility 
response plan (in consultation with the DMR-O&G Director). 

 
 
7.4.2  Incident-Specific Response Actions 
If notification is received of a high-risk incident, the following procedures will be followed: 
 

1. Accidental/Uncontrolled Release of CO2 from the Injection Facility or Associated 
Flowline(s) 

 
• On-scene personnel shall confirm that Pipeline Control is aware of the incident. If 

appropriate, Pipeline Control will effectuate the shutdown of the pipeline and the 
closure of mainline valves to isolate the release and to minimize the amount of released 
CO2.  

 
• Consideration should be given to notifying and evacuating the public downwind of the 

release and closing roads. Coordinate with nearby fire departments and law 
enforcement to aid in any evacuation efforts. 

 
• Pipeline Control will call the appropriate public safety answering point (PSAP) and 

nearby fire departments, law enforcement, and other appropriate agencies. Table 7-4 
provides a listing of PSAPs. Personnel on-scene during an incident may call 911 
directly. 

 
• Pipeline Control dispatches the company response crew (CRC) to investigate the 

incident and notifies the QI.
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• CRC arrives at the incident site and completes initial response actions. A designated 
CRC member will fill the initial incident commander (IC) position. 

 
• The IC will conduct a risk assessment and coordinate with the QI to determine what 

National Incident Management System Incident Command System (ICS) positions 
need to be filled for the local response team (LRT). 

 
• The QI or IC will establish liaison with the local emergency coordinating agencies, 

such as the 911 emergency call centers or county emergency managers in lieu of 
communicating individually with each fire, police, or other public entities.  

 
• If the response exceeds local capabilities, the IC will coordinate with the QI to 

determine the need for mobilization of a company support team (CST). 
 

2. Fire or Explosion Occurring near or Directly Involving the Injection Facility or 
Associated Flowline(s).  

 
Note: CO2 is not flammable, combustible, or explosive. 
 
• Call for assistance from nearby fire departments and company personnel, as needed. 

Take all possible actions to keep fire from spreading.  
 
• Shut down the pipeline for an explosion involving the injection facility. 

 
• The IC will conduct a preliminary assessment of the situation upon arrival at the scene, 

evaluate the scene for potential hazards, and determine what product is involved. 
 

• Assemble the LRT at the command post. 
 

• Coordinate response efforts with on-scene fire department. 
 

3. Operational Failure Causing a Hazardous Condition. 
 

• On-scene personnel will confirm that Pipeline Control is aware of the incident which 
will, if appropriate, effectuate the shutdown of the pipeline, injection well(s), and 
closure of mainline valves to isolate the release and minimize a hazardous condition.  

 
• Consideration should be given to evacuating the public downwind of the release and 

closing roads. Coordinate with nearby fire departments and law enforcement to aid in 
any evacuation efforts. 

 
• Pipeline Control will call the appropriate PSAP and nearby fire departments, law 

enforcement, and other appropriate agencies (Figure 7-2 and Table 7-4). Personnel on-
scene during an incident may call 911 directly. 
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• Pipeline Control dispatches LRT to investigate the incident and notifies the QI. 
 

• CRC arrives at the incident site and completes initial response actions. A designated 
CRC member will fill the initial IC position. 

 
• The IC will conduct a risk assessment and coordinate with the QI to determine what 

ICS positions need to be filled for the LRT. 
 

• The QI or IC will establish liaison with the local emergency coordinating agencies, 
such as the 911 emergency call centers or county emergency managers in lieu of 
communicating individually with each fire, police, or other public entity.  

 
• If the response exceeds local capabilities, the IC will coordinate with the QI to 

determine the need for mobilization of a CST. 
 
7.5 Response Personnel/Equipment and Training 
 
7.5.1 Response Personnel and Equipment  
Designated company personnel will undergo hazardous waste operations and emergency response 
training (HAZWOPER) in accordance with guidelines produced and maintained by the 
Occupational Safety and Health Administration (OSHA) (OSHA 29 Code of Federal Regulations 
[CFR] § 1910.120). In addition, assistance has been secured from local emergency services to 
implement this ERRP as shown in Figures 7-2 through 7-5.  
 
 Equipment (including appropriate PPE) needed in the event of an emergency and remedial 
response will vary, depending on the emergency event. Response actions (e.g., cessation of 
injection, well shut-in, and evacuation) will generally not require specialized equipment to 
implement. However, when specialized equipment is required (such as a drilling rig, logging 
equipment, or potable water hauling, etc.), one of the primary contacts listed in Table 7-3 is 
responsible for procurement of this equipment. One of the primary contacts listed in Table 7-3 is 
also responsible to maintain a list of contractors and equipment vendors (Section 7.6).  
 
 The company will provide personnel, training, equipment, instruments, tools, and material 
as needed to respond to an emergency incident.  
 

• All local company personnel are available for callout as needed for duty on a 24-hour 
basis to support public safety agencies. 

 
• Additional personnel, if required, will be acquired from agency responders from public 

safety agencies and/or response contractors.  
 

• If public authorities are involved, they will be given full cooperation and assistance. In 
no event shall such cooperation and assistance violate safety rules or consist of actions 
that would endanger the public or employees.  
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• Company employees, contractors, and agency responders will be equipped with tools, 
supplies, and equipment available to be used in cases of emergency conditions existing 
on or near the injection facility and associated flowline(s). CO2/O2 monitoring devices 
should be used in the event of an accidental/uncontrolled release of CO2. Self-contained 
breathing apparatus may be required pending results from on-site-specific hazards and 
monitoring results. 

 
7.5.2 Staff Training and Exercise Procedures  
The company will integrate the training of the emergency response personnel of the geologic 
storage project into the standard operating procedures and facility operations training programs. 
Periodic training will be provided, at least annually, to protect all necessary facility- and project-
personnel. The training efforts will be documented in accordance with the requirements of 
company plans which, at a minimum, will include a record of the trainee’s name, date of training, 
type of training (e.g., initial or refresher), and instructor name. The company will also work with 
local emergency response personnel to perform coordinated training exercises associated with 
potential emergency events such as a significant release of CO2 to the atmosphere.  
 
7.5.3 Emergency Response Procedures 
This section describes organization features and duties of the company’s QI, LRT, and CST. The 
company’s initial response to an incident will be provided by the LRT, once activated by the QI. 
The IC will activate a CST if an incident exceeds the local capabilities. In some cases, the initial 
responders to an incident may include local law enforcement, ambulance, and/or local fire 
department(s). The company will work with these agencies to manage a coordinated response 
effort. 
 
 The ICS will be used to manage emergency response activities. Because ICS is a 
management tool that is readily adaptable to incidents of varying magnitude, it will be used for all 
emergency incidents. Staffing levels will be adjusted to meet specific response team needs based 
on incident size, severity, and type of emergency. Local agencies are also trained to use ICS and 
may fill roles during a coordinated response effort. ICS principles include the following: 
 

• Common terminology 
• Manageable span of control 
• Management by objectives 
• Incident action planning 
• Comprehensive resource management 
• Established incident facilities 
• Integrated communications 
 

 As a component of an ICS, the unified command (UC) is a structure that brings together the 
company and agencies at the command level. The UC links the organizations responding to the 
incident and provides a forum for the responsible party and responding agencies to make consensus 
decisions. Under the UC, the various responding agencies and company personnel may blend 
together throughout the organization to create an integrated response team. The ICS process 
requires the UC to set clear objectives to guide the on-scene response resources. The primary 
entities of a UC may be two or more of the following: 



BK FISCHER/ARCHIE ERICKSON 2 

7-19 

• Federal on-scene coordinator 
• State on-scene coordinator 
• Local on-scene coordinator 
• Company IC (responsible party IC) 

 
7.5.4 Qualified Individual (QI) 
The QI is defined by the U.S. Department of Transportation, Pipeline and Hazardous Materials 
Safety Administration (PHMSA) as a company employee who has been given authority to fund 
response efforts without consulting company leadership for further authorization and knows how 
to commence the response procedures of this plan. The QI is responsible for activating the ICS 
response organization, including the LRT and CST.  
 
 The QI will be an English-speaking company employee who is available on a 24-hour basis 
with the full authority to activate and deploy the necessary emergency-response contractors. The 
QI or alternate QI will activate personnel and equipment, act as a liaison with the UC, and obligate 
any funds required to carry out all the required or direct emergency-response activities. 
 
7.5.4.1 Communicating to Appropriate Operator Personnel 
If notification of an event relating to a potential emergency requires immediate response, the 
emergency notification flowchart in Figure 7-6 provides guidance regarding notification of 
appropriate operator personnel, contractors, and emergency and public officials. 
 
7.5.5 Local Response Team (LRT) 
The first company person on scene will function as the IC and person-in-charge until relieved by 
an authorized person who will then assume the position of IC. The number of positions/personnel 
required to staff the LRT will depend on the size and complexity of the incident. The duties of 
each position may be performed by the IC directly or delegated as the situation demands. The IC 
is always responsible for directing response activities and will assume the duties of all the primary 
positions until the duties can be delegated to other qualified personnel. 
 
 The LRT will fill the necessary positions and request additional support from the CST 
(defined below) to fill/back up any additional positions necessitated by the incident. Detailed job 
descriptions of the response team positions are provided within this plan.  
 
7.5.6 Company Support Team (CST) 
The QI and IC may decide to mobilize a CST if there are any response operations outside the 
LRT’s capabilities. The members of the LRT will typically become members of the CST. 
 
 The CST, once fully staffed, is designed to cover all aspects of a comprehensive and 
prolonged incident response. The number of positions/personnel required to staff the CST will 
depend on the size and complexity of the incident. During a prolonged response, additional 
personnel may be cascaded in to fill additional ICS positions or relieve responding personnel. 
 
 The CST is staffed by trained personnel from various company locations and by various 
contract resources as the situation requires. 
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Figure 7-6. Emergency notification flowchart. 
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7.5.7 Preplanning Emergency Response Activities with Public Safety Answering Point, Fire, 
Police, and Other Public Officials  

To enhance cooperation during an incident response, the company will liaise with agency 
responders and public officials, including participating in emergency tabletop exercises, 
coordinating meetings to discuss hazards and emergency response, and conducting facility tours 
or open houses. These and other public outreach activities will be included in the Public Awareness 
Program that will be developed and implemented prior to commencing operation of the pipeline. 
 
7.5.8 Required Controller Actions 
Pipeline Control actions during emergency response actions will be detailed in the control room 
management Plan that will be developed and implemented prior to commencing pipeline 
operations. Generally, the actions will include:  
 

• Identifying abnormal operating conditions – including potential pipeline ruptures. 
 
• Confirmation of abnormal conditions. 

 
• Specific steps to take in response to certain abnormal conditions – including closing 

valves, notifications internal to the company, and notifications external to agency 
responders. 

 
• Specific steps to take following pipeline shutdown to reestablish pipeline operations. 

 
7.6 Emergency Communications Plan  
In the event of an emergency, the facility response plan contains an ICS which specifies the 
organization of a facility response team, team member roles, and team member responsibilities. 
The company organizational structure is still in development. The company will provide updated 
specific identification and contact information for each member of the facility response team. In 
the event of an emergency, as outlined in N.D.A.C. § 43-05-01-13(2), DMR-O&G will be notified 
within 24 hours (Table 7-7).  
 
 
Table 7-7. DMR-O&G UIC Program Management Contact 

Company Service Location Phone 
DMR-O&G Class VI/CCUS Bismarck, ND 701.328.8020 
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 The QI or QI designee is responsible for establishing and maintaining communications with 
appropriate off-site persons and/or agencies as provided in Figure 7-2 and Table 7-4. Table 7-8 
lists available contractors and service providers. 
 
 Lastly, the facility response plan contact list also includes addresses and contact information 
for the neighboring facilities and occupied residences located within a 1-mile radius of the geologic 
storage project. Because indicated local and regional emergency agencies (Figure 7-2 and  
Table 7-4) are provided a copy of the facility response plan, the QI or QI designee may rely upon 
emergency agency assistance when it is necessary and appropriate to alert the applicable 
neighboring facilities and residents in order to allow the company to focus time and resources on 
response measures. 
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Table 7-8. Potential Contractor and Services Providers 
Company Service Location Phone 
4th Dimension Surveying 
& Consulting 

Land surveying and 
drone mapping 

Williston, ND 701.580.5267 

Baranko Brothers, Inc. Excavation, dirt 
work/hauling 

Dickinson, ND 701.690.7279 

Barr Engineering Engineering services Bismarck, ND 701.255.5460 

Basin Concrete, Inc Trucking and rentals  Williston, ND 701.774.3085 
Dakota Outlaw Services Fencing Glen Ullin, ND 701.870.5303 
Dryland Enterprises LLC Waste hauler Belfield, ND 701.559.3232 
Environmental Solutions Cuttings disposal Belfield, ND 701.300.1156 

Farmers Union Oil (Cenex) Propane, seed, soil 
fertility testing 

Beulah, ND 701.873.4363 

Flowserve Injection pump 
manufacturer 

Irving, TX 972.443.6500 

Industrial Contractors Inc. Mechanical  Bismarck, ND 701.258.9908 
J&S Sanitation Sanitation  Beulah, ND 701.873.5577 
Lake View Services LLC Crane services and dirt 

work/hauling 
Beulah, ND 701.873.2719 

Meadowland Services Spraying Zap, ND  701.880.0996 
Minnesota Valley Testing 
Laboratories, Inc.  

Formation fluids 
collection and analysis 

Bismarck, ND 701.204.5478 

Neuberger Oil Fuel  Beulah, ND 701.873.2188 
Pale Horse Services, Inc Cuttings hauling and 

rentals 
Dickinson, ND 701.690.6408 

Roughrider Disposal LLC Cuttings disposal Fairfield, ND 701.638.8053 

Roughrider Electric Power provider Hazen, ND 701.748.2293 
Siemens Variable-frequency drive 

and motor manufacturer 
Alpharetta, GA 800.333.7421 

Unruh Trucking Fresh water hauling Zap, ND  701.891.2875 

Waste Management Trash Bismarck, ND 701.214.9741 
Western Steel Builders Metal building contractor Hazen, ND 701.748.6305 
Wild Well Control Well control emergency 

responders 
Greeley, CO 281.784.4700 

YES LLC Electrical  Dickinson, ND 701.483.8330 
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7.7 ERRP Review and Updates 
This ERRP shall be reviewed:  
 

• At least annually following its approval by DMR-O&G. 
 

• Within 1 year of an AOR reevaluation. 
 

• Within a prescribed period (to be determined by DMR-O&G) following any significant 
changes to the project (e.g., injection process, the injection rate). 

 
• As required by DMR-O&G.  

 
 If the review indicates that no amendments to the ERRP are necessary, the company will 
provide the documentation supporting the “no amendment necessary” determination to the DMR-
O&G Director. 
 
 If the review indicates that amendments to the ERRP are necessary, SCS2 will make and 
submit amendments to the DMR-O&G as soon as reasonably practicable. In no event, however, 
shall it do so more than 1 year following the commencement of a review. 
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8.0 WORKER SAFETY PLAN 
Summit Carbon Storage #2, LLC (SCS2) requires all employees and contractors to follow the 
SCS2 Worker Safety Plan (WSP) for BK Fischer. SCS2 maintains and implements a safety 
program that meets all state and federal requirements for worker safety protections, including the 
Occupational Safety and Health Administration (OSHA) and the National Fire Protection 
Association (NFPA). The safety program is described in this WSP. SCS2 will periodically review 
the WSP, and if substantive changes are warranted, the revised WSP will be provided to the 
Department of Mineral Resources, Oil and Gas Division (DMR-O&G). Controlled copies of the 
WSP are available at SCS2’s nearest operational office and at the geologic storage facility (North 
Dakota Administrative Code [N.D.A.C.] § 43-05-01-13). 
 

The WSP outlines steps to protect the health and safety of employees, contractors, and 
visitors while working near and around CO2. Specific topics included in the WSP are, but are not 
limited to, the following: 
 

• A list of safety training programs, including annual CO2 safety training, annual safe- 
working procedures training, and annual Emergency and Remedial Response Plan 
(ERRP) training, as well as the review frequency for the safety training programs and, if 
necessary, updates. A record of training completions, including the trainee’s name, date 
and type of training, and the signatures (or other acceptable acknowledgment/ 
documentation) of the trainee and trainer are maintained and available upon request. 

 
• A site-specific list of potential hazards of working near and around CO2. 

 
• Processes for determining causes of incidents and implementing appropriate emergency 

response actions. 
 

• Requirements for employees to perform duties in ways that prevent the discharge of CO2. 
 

• Personal protective equipment (PPE) policies for employees while performing their 
duties, including guidelines for selecting, using, and maintaining PPE. 

 
• New-hire, contractor, and visitor protocols to ensure all on-site individuals are 

appropriately trained and are aware of the potential hazards of CO2. 
 

• Drug, alcohol, and controlled substances policy complying with all governmental laws 
and regulations in the workplace and consequences for those who violate the policy. 

 
• Reporting guidelines for all injuries; equipment or property damages; leaks, spills, or 

releases; or other health, safety, and environmental (HSE)-related incidents. 
 

Only SCS2 employees and contractor personnel who have been properly trained can 
participate in the on-site activities of drilling, construction, operations, and equipment repair. 
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9.0 WELL CASING AND CEMENTING PROGRAM 
Summit Carbon Storage #2, LLC (SCS2) plans to construct two CO2 injection wells,  
BK Fischer 1 (API No. 33-057-00048, North Dakota Industrial Commission [NDIC] File No. 
40124) and BK Fischer 2 (API No. 33-057-00049, NDIC File No. 40125) and convert the Archie 
Erickson 2 stratigraphic test well (API No. 33-057-00042, NDIC File No. 38622) into a reservoir-
monitoring well. The following information represents the current proposed state for BK Fischer 1 
(Figures 9-1 and 9-2, Tables 9-1 through 9-4) and BK Fischer 2 (Figures 9-3 and 9-4, Tables 9-5 
through 9-8); the current, as-completed state for Archie Erickson 2 (Figure 9-5, Tables 9-9 through 
9-12); and a radial cement bond log (RCBL) evaluation summary for Archie Erickson 2  
(Figure 9-6). 
 
9.1 BK Fischer 1: Proposed Injection Well Casing and Cementing Programs  
The proposed state of BK Fischer 1 is provided in Figure 9-1. BK Fischer 1 is a deviated well. 
The well surface location, well trajectory, and bottomhole target location are provided in  
Figure 9-2. This fieldwork information may change based on field conditions and operational 
challenges. The information below is the best knowledge available at the time of drafting this 
permit application. 
 
 Table 9-1 provides well information for BK Fischer 1. Tables 9-2 through 9-4 provide the 
casing and cementing programs for BK Fischer 1 and have been updated according to the proposed 
drilling estimate for 2025. The tables demonstrate compliance with North Dakota Administrative 
Code (N.D.A.C.) § 43-05-01. In addition, the materials used for construction satisfy the 
requirements of N.D.A.C. § 43-05-01-11 for a CO2 injection well. 
 
 



BK FISCHER/ARCHIE ERICKSON 2 
 

9-2 

  
 

Figure 9-1. BK Fischer 1 proposed wellbore schematic.  
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Figure 9-2. BK Fischer 1 proposed wellbore trajectory. 
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Table 9-1. BK Fischer 1: Proposed Well Information 
Well Name:  BK Fischer 1 NDIC File No.: 40124 API No.:  33-057-00048 

County:  Mercer State: ND Operator:  SUMMIT CARBON 
STORAGE #2, LLC 

Location:  Sec. 22, T142N, R88W Footages*: 1035 ft FNL, 
458 ft FEL Total Depth:  6402 ft, MD 

* From the north line (FNL), from the east line (FEL). 
 
 
Table 9-2. BK Fischer 1: Proposed Casing Program 

Section 
Hole Size, 

in. 
Casing 

OD,* in. 
Weight, 

lb/ft Grade Connection** 

Top 
Depth,*** 

ft 

Bottom  
Depth,*** 

ft Objective 
Surface 
 
 
 

17.5 13.375 61 K-55 BTC 0 1960 Protects underground source 
of drinking water (USDW) 
Fox Hills Formation 

Long-
String 

12.25 9.625 47 L-80 SLIJ-II 0 4211 Long-string casing 
12.25 9.625 47 25Cr-80 SLIJ-II 4211 4866 CO2-resistant across Inyan 

Kara Formation 
12.25 9.625 47 L-80 SLIJ-II 4866 5647 Long-string casing 
12.25 9.625 47 25Cr-80 SLIJ-II 5647 6402 CO2-resistant across Broom 

Creek Formation 
  * Outside diameter. 
** BTC: buttress, SLIJ-II: VAM SLIJ-II: gastight premium connection.  

  *** Depths are in measured depth (MD) based on proposed wellbore trajectory and formation top prognosis.  
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Table 9-3. BK Fischer 1: Proposed Casing Properties 
 

OD, in. Grade 
Weight, 

lb/ft Connection 
ID,* 
in. 

Drift ID,* 
in. 

Collapse, 
psi 

Burst, 
psi 

Yield Strength,  
klb 

Section Body Connection 
Surface 13.375 K-55 61 BTC 12.515 12.359 1537 3088 963 1170 
Long-String 9.625 L-80 47 SLIJ-II 8.681 8.525 4756 6858 1087 780 

9.625 25Cr-80 47 SLIJ-II 8.681 8.525 4756 6858 1087 780 
* Inside diameter.  
 
 

Table 9-4. BK Fischer 1: Proposed Cement Program 

Section 
Casing 
OD, in. 

Cement 
Class/Type 

Lead/Tail/ 
Single Stage 

Slurry 
Weight, 

ppg 

Slurry 
Yield, 

ft3/sack 
Interval,* 

ft 
Excess 

% 
Volume, 

sacks 
Surface 13.375 Class G Single NA 12.5 2.220 0–1960 100 1270 
Long-String 9.625 Class G Single Stage 2 12.2 2.214  0–4066 100 920 

Stage 2 Through DV** Tool at 4066 ft, MD  
9.625 CO2-resistant Single Stage 1 13 1.541  4066–6402 100 965  

  * The cement top will be confirmed once the RCBL is performed. Depths are in MD based on proposed wellbore trajectory and formation top prognosis. 
** Differential valve.
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9.2 BK Fischer 2: Proposed Injection Well Casing and Cementing Programs  
The proposed state of BK Fischer 2 is provided in Figure 9-3. BK Fischer 2 is a deviated well.  
The well surface location, well trajectory, and bottomhole target location are provided in  
Figure 9-4. This fieldwork information may change based on field conditions and operational 
challenges. The information below is the best knowledge available at the time of drafting this 
permit application. 
 
 Table 9-5 provides well information for BK Fischer 2. Tables 9-6 through 9-8 provide the 
casing and cementing programs for BK Fischer 2 and have been updated according to the  
proposed drilling estimate for 2025. The tables demonstrate compliance with  
N.D.A.C. § 43-05-01. In addition, the materials used for construction satisfy the requirements of 
N.D.A.C. § 43-05-01-11 for a CO2 injection well. 
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Figure 9-3. BK Fischer 2 proposed wellbore schematic. 
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Figure 9-4. BK Fischer 2 proposed wellbore trajectory.  
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Table 9-5. BK Fischer 2: Proposed Well Information 
Well Name:  BK Fischer 2 NDIC File No.: 40125 API No.:  33-057-00049 

County:  Mercer State: ND Operator:  SUMMIT CARBON 
STORAGE #2, LLC 

Location:  Sec. 22, T142N, R88W Footages: 1035 ft FNL, 
358 ft FEL Total Depth:  6363 ft, MD 

 
 
Table 9-6. BK Fischer 2: Proposed Casing Program 

Section 
Hole Size, 

in. 
Casing  
OD, in. 

Weight, 
lb/ft Grade Connection 

Top Depth,* 
ft 

Bottom  
Depth,* 

ft Objective 
Surface 17.5 13.375 61 K-55 BTC 0 1960 Protects USDW Fox Hills 

Formation 
Long-
String 

12.25 9.625 47 L-80 SLIJ-II 0 4209 Long-string casing 
12.25 9.625 47 25Cr-80 SLIJ-II 4209 4861 CO2-resistant across Inyan 

Kara Formation 
12.25 9.625 47 L-80 SLIJ-II 4861 5620 Long-string casing 
12.25 9.625 47 25Cr-80 SLIJ-II 5620 6363 CO2-resistant across Broom 

Creek Formation 
* Depths are in MD based on proposed wellbore trajectory and formation top prognosis.  
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Table 9-7. BK Fischer 2: Proposed Casing Properties 

Section  OD, in. Grade 
Weight, 

lb/ft Connection ID, in. 
Drift ID, 

in. 
Collapse, 

psi 
Burst, 

psi 

Yield Strength,  
klb 

Body Connection 
Surface 13.375 K-55 61 BTC 12.515 12.359 1537 3088 963 1170 
Long-String 9.625 L-80 47 SLIJ-II 8.681 8.525 4756 6858 1087 780 

9.625 25Cr-80 47 SLIJ-II 8.681 8.525 4756 6858 1087 780 
 
 
Table 9-8. BK Fischer 2: Proposed Cement Program 

Section 
Casing OD, 

in. 
Cement 

Class/Type Lead/Tail/Single Stage 

Slurry 
Weight, 

ppg 

Slurry 
Yield, 

ft3/sack 
Interval,* 

ft 
Excess 

% 
Volume, 

sacks 
Surface 13.375 Class G Single NA 12.5 2.220 0–1960 100 1270 
Long-String 9.625 Class G Single Stage 2 12.2 2.214 0–4066 100 920 

Stage 2 Through DV Tool at 4066 ft, MD 
9.625 CO2-resistant Single Stage 1 13 1.541 4066–

6363 
100 950 

* The cement top will be confirmed once the RCBL is performed. Depths are in MD based on proposed wellbore trajectory and formation top prognosis. 
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9.3 Archie Erickson 2: As-Completed CO2 Monitoring Well Casing and Cementing 
Programs  

The Archie Erickson 2 well was permitted and drilled as a stratigraphic test well in November 
2021 by the original operator, Summit Carbon Solutions, LLC (SCS). The Archie Erickson 2 well 
was constructed and operated in compliance with N.D.A.C. § 43-05-01 requirements, bonded in 
accordance with N.D.A.C. § 43-02-03-15, and temporarily abandoned, drilled to total depth 
(TATD) in accordance with N.D.A.C. § 43-02-03-55. As of December 2023, SCS has transferred 
ownership and operation of the Archie Erickson 2 (API No. 33-057-00042, NDIC File No. 38622) 
to SCS2 in accordance with N.D.A.C. § 43-02-03-15. Future plans for the Archie Erickson 2 
include utilizing the well as a reservoir-monitoring well. The as-completed state of Archie 
Erickson 2 is shown in Figure 9-5. The isolation scanner log, generally called an ultrasonic imaging 
tool (USIT), was deployed to determine the cement bond quality radially and provide a casing 
inspection log. The isolation scanner log result is provided in Figure 9-6. 
 
 Table 9-9 provides well information for Archie Erickson 2. Tables 9-10 through 9-12 
provide the casing and cementing programs for Archie Erickson 2 and have been updated 
according to the drilling performed in November 2021.  
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Figure 9-5. Archie Erickson 2 as-completed wellbore schematic. 
  



 

 

B
K

 FISC
H

E
R

/A
R

C
H

IE
 E

R
IC

K
SO

N
 2 

 

9-13 

   Table 9-9. Archie Erickson 2: As-Completed Well Information 
Well Name: Archie Erickson 2  NDIC File No.: 38622 API No.:  33-057-00042 

County: Mercer State: ND 

Original Operator:  SUMMIT CARBON 
SOLUTIONS, LLC 

Current Operator: SUMMIT CARBON  
STORAGE #2, LLC 

Location: Sec. 12, T142N, R88W Footages*: 902 ft FSL, 
794 ft FWL Total Depth:  6402 ft, MD 

* From the south line (FSL), from the west line (FWL). 
 
 
Table 9-10. Archie Erickson 2: As-Completed Casing Program 

Section 
Hole 

Size, in. 
Casing 
OD, in. 

Weight, 
lb/ft Grade Connection* 

Top 
Depth,** 

ft 

Bottom  
Depth,** 

ft Objective 
Surface 13.50 10.75 40.5 J-55 STC 0 2156 Protects USDW Fox 

Hills Formation 
Long-String 9.875 7.00 32 L-80 VAM TOP 0 3869 Long-string casing 
 9.875 7.00 29 13Cr-80 JFE BEAR  3869 4983 CO2-resistant across 

Inyan Kara Formation  
 9.875 7.00 32 L-80 VAM TOP 4983 5442 Long-string casing  
 9.875 7.00 29 13Cr-80 JFE BEAR 5442 6348 CO2-resistant across 

Broom Creek 
Formation  

 9.875 7.00 32 HCP-110 LTC 6348 6390 Long-string casing 
  * STC: short-thread and coupled, LTC: long-thread and coupled, VAM TOP and JFE BEAR: gastight premium connection.  
** Depths are in MD. 

 
  



 

 

B
K

 FISC
H

E
R

/A
R

C
H

IE
 E

R
IC

K
SO

N
 2 

 

9-14 

Table 9-11. Archie Erickson 2: As-Completed Casing Properties 

Section OD., in. Grade 
Weight, 

lb/ft Connection ID., in. 
Drift 

ID, in. 
Collapse, 

psi 
Burst, 

psi 

Yield Strength,  
klb 

Body Connection 
Surface 10.75 J-55 40.5 STC 10.050 9.894 1580 3130 629 420 
Long-String 7.00 L-80 32 VAM TOP 6.094 5.969 8610 9060 745 745 

7.00 13Cr-80 29 JFE BEAR 6.184 6.059 7030 8160 676 676 
7.00 HCP-110 32 LTC 6.094 5.969 10,760 12,460 1025 897 

 
 

Table 9-12. Archie Erickson 2: As-Completed Cement Program 

Section 
Casing OD, 

in. Type Lead/Tail/ Single Stage 

Slurry 
Weight, 

ppg 
Interval,* 

ft, MD 
Volume, 

sacks 
Surface 10.75 VariCem GS1 Lead NA 11.5 

0–2156 
480 

 10.75 VariCem GS1 Tail NA 13.0 205 
Long-String 7.00 EconoCem GWS 1 Lead Stage 2 12.2 

0–3745 
280 

7.00 CorrosaCem Tail Stage 2 12.2 480 
Stage 2 Through DV Tool at 3745–3749 ft, MD 

7.00 CorrosaCem Single Stage 1 13.0 3745–6390 855 
* The cement intervals are based on designed volumes in the cementing postjob report. According to Halliburton, it is not possible to distinguish where CorrosaCem ends and 

EconoCem GWS 1 begins, but the isolation scanner illustrates isolation in the CO2 injection zone (Figure 9-6), confining zones, and USDWs. 
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Figure 9-6. Archie Erickson 2 cement evaluation—RCBL from Archie Erickson 2 verifies the 
cement-bond quality. Using a high-resolution image, the analyst can assess isolation in the 
CO2 injection zone, confining zones, and USDWs. 
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10.0 PLUGGING PLAN 
The proposed plug and abandonment (P&A) procedures for the BK Fischer 1 and BK Fischer 2 
wells are intended to be interpreted as proposed conditions and do not reflect the current as-
proposed state for the wells. The proposed plugging procedure for the Archie Erickson 2 does not 
reflect the current as-completed state but the anticipated completion state at the time of 
abandonment during site closure. Plugging operations will likely occur at different times in the life 
cycle of the injector wells, BK Fischer 1 and BK Fischer 2, and the reservoir-monitoring well, 
Archie Erickson 2. The injection wells, BK Fischer 1 and BK Fischer 2, are planned for  
P&A once the CO2 injection operation ceases. The reservoir-monitoring well, Archie Erickson 2, 
is planned for P&A after verification and North Dakota Industrial Commission (NDIC) 
Department of Mineral Resources, Oil and Gas Division (DMR-O&G) approval that the CO2 
plume has stabilized.  
 
 A proposed P&A procedure will be provided to DMR-O&G. Final procedures and 
requirements will be determined and approved at the time of abandonment. A CO2-resistant 
cement plug will be placed across the CO2 storage reservoir in addition to cement across other 
zones, as deemed necessary for isolation of oil-bearing zones, nitrogen zones, etc. After approval, 
ample notification will be given to allow a DMR-O&G representative to be present during the 
plugging operations. The P&A events will be documented by a workover supervisor during P&A 
execution. The records of the P&A events shall demonstrate the utilization of CO2-compatible 
materials and complete isolation of the injection zone as per North Dakota underground injection 
control (UIC) Class VI requirements.  
 
10.1 BK Fischer 1: Proposed Injection Well P&A Program  
The BK Fischer 1 CO2 injection well proposed completion schematic is provided in Figure 10-1. 
The proposed schematic is based on current information. The proposed P&A program may change 
based on the best knowledge available at the time of execution. The proposed P&A program may 
also change based on well response during the actual P&A procedures.  
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Figure 10-1. BK Fischer 1 proposed completion wellbore schematic.  
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 DMR-O&G will be contacted, and an intent to P&A for BK Fischer 1 will be filed in 
NorthSTAR for approval. Final adjustments to the proposed P&A procedure will be made based 
on current wellbore conditions and DMR-O&G field inspector recommendations. Currently, the 
proposed P&A procedure for the well is as follows. 
 
Proposed P&A Procedure: 
 
1. The procedures described below are subject to modification during execution as necessary to 

ensure a successful plugging operation. Any significant modifications, as per DMR-O&G 
approval, due to unforeseen circumstances will be described in the plugging report. 
 

2. After injection operations have been terminated, the well will be flushed with kill fluid, which 
should be calculated from downhole gauges for proper fluid weight. A sufficient volume will 
be pumped to kill the well while remaining below the fracture pressure and ensuring control 
of the well.  

 
3. Contact DMR-O&G supervisor and/or DMR-O&G field inspector 24 hours (hr) prior to 

moving onto location. 
 
4. Dig out surface casing valve, and bleed off. Confirm most recent date of pull test. Pull test 

deadman anchors, if required. May require installing new deadman anchors depending on 
results. 

 
5. Move-in and rig up (MIRU) workover rig and surface equipment onto the BK Fischer 1 well. 

All CO2 flowlines and valves will be marked and noted by the rig supervisor prior to MIRU.  
 

6. Conduct and document a safety meeting. Check pressure at wellhead, and ensure pressure is 
off prior to starting work. Additional kill fluid may be needed.  

 
7. Nipple up (NU) lubricator, and install backpressure valve (BPV) in tubing hanger. Nipple 

down (ND) Christmas tree, NU blowout preventer (BOP). Recover BPV, and install test plug. 
Test BOP for functionality. Pressure-test BOP to 80% of working pressure. Document BOP 
test. 

  
8. Recover test plug. Connect a 7-in. work joint to the tubing hanger, and POOH (pull out of 

hole) until tubing hanger is unseated. 
 

9. Release tubing from packer following the packer manufacturer instructions. Trip out of hole 
(TOOH) with 7-in. corrosion-resistant alloy (CRA) tubing string, and lay down.  

 
Contingency: If unable to release tubing from packer, rig up (RU) electric line, and make a 
cut on the tubing string just above the packer. Pull the tubing string out of hole, and proceed 
to the next step. If problems are noted, update the cement remediation plan. 
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10. Pick up (PU) 2⅞-in. work string, and stand in derrick. PU bit and scraper, and trip in hole 
(TIH) to top of packer. Perform reverse circulation, pump down casing annulus and up the 
work string to clean hole. TOOH with work string, bit, and scraper.  

 
11. PU cast iron cement retainer (CICR) and stinger, and TIH to depth. Set CICR 20 ft above 

packer.  
 
12. Spot cement equipment and RU, preparing to squeeze across Broom Creek Formation 

perforations and balance plugs.  
 

13. Conduct and document a safety meeting prior to pumping cement. Ensure all materials are on 
location and accounted for. Confirm volumes, tests, procedures, operating equipment, and 
setting times with cement provider. Ensure CO2-resistant cement is used for Broom Creek 
and Inyan Kara intervals. All other cement plugs should be of Class G grade or equivalent. 

 
14. Pressure-test lines prior to pumping. Sting in, and establish injection rate. Proceed with 

squeezing Broom Creek Formation perforations per cementer’s planned procedures with 
260 sacks (sx) of 15.2 pounds per gallon (ppg), 0.92 ft3/sx CO2-resistant cement and under 
displace 5 barrels of cement. Sting out of retainer, and finish displacing the last  
5 barrels on top of the cement retainer. Check for flow. Pull work string above the plug.  

 
15. Pressure-test casing to 1000 psi for 30 minutes or as approved by DMR-O&G. Record 

mechanical integrity test on casing. Circulate wellbore clean. TOOH with stinger and work 
string standing in derrick, and rig down (RD) stinger.  

 
Contingency: If pressure test failed, a cast iron bridge plug (CIBP) will be set below each 
subsequent plug until casing test passes. 

 
16. If needed, RU logging unit. Confirm external mechanical integrity by running one of the tests 

listed below as options, and RD logging truck:  
 

• Activated neutron log  
• Noise log  
• Production logging tool (PLT)  
• Tracers  
• Temperature log  
• DTS (distributed-temperature sensing) survey (no required logging unit) 

 
Note: If external failure in long-string casing is identified, the operator will adjust the P&A 
plan with DMR-O&G’s approval.  

 
17. If pressure test failed, set a CIBP prior to pumping balanced plug. TIH with work string and 

diffuser to depth of Plug 2. Pump 270 sx of 15.2 ppg, 0.92 ft3/sx CO2-resistant cement 
balanced plug as designed from cementer’s proposed procedures across Inyan Kara interval.  

 
18. Pull up work string above the top of the plug, and test casing. Circulate wellbore clean.  
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19. Set a CIBP prior to pumping Plug 3 if previous test failed. TOOH to depth of Plug 3. Pump 
95 sx of 15.8 ppg, 1.15 ft3/sx Class G cement at 2060 ft. Pull up work string above the top of 
the plug, and circulate wellbore clean.  

 
20. TOOH laying down work string to 90 ft. Pump 40 sx of 15.8 ppg, 1.15 ft3/sx Class G cement 

plug at 90 ft. Lay down all work string. 
 

Contingency: Perform top job as necessary to ensure good cement on both sides.  
 

21. RD all equipment, and move out. 
 

22. Dig out wellhead, and cut off casing 5 ft below ground level (GL). Weld ½-in. steel cap on 
casing with well name, date inscribed, and information that it was used for CO2 injection. 

 
23. Dig out deadman anchors. Report photos of steel cap to DMR-O&G.  
 
24. Within 60 days, submit Form 7 plugging report after plugging operations are complete 

(N.D.A.C. § 43-05-01-11.5[4]). 
 

25. Submit notice of intent to reclaim to DMR-O&G 30 days in advance prior to reclamation  
(N.D.A.C. § 43-05-01-18[10][d]). 

 
 The proposed P&A plan for BK Fischer 1 is summarized in Table 10-1 and provided in  
Figure 10-2. These values are estimated; final volume and thickness of plugs will be determined 
by design at time of plugging.  
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Table 10-1. Summary of P&A Plan for BK Fischer 1 
Cement 
Plug 
Number 

Cement 
Type Weight, ppg 

Yield, 
ft3/sx 

Interval, 
ft, MD 

Thickness, 
ft 

 
Volume, 

sacks Notes 
Plug 4 Class G 15.8 1.15 0–90 90 40 Surface plug.  
Plug 3 Class G 15.8 1.15 1810–2060 250 95 Isolate Fox Hills Formation 

at base of surface casing. 
Plug 2 CO2- 

resistant 
15.2 0.92 4261–4861 600 270 Isolate Inyan Kara Formation 

from Fox Hills Formation. 
Plug 1 CO2-

resistant 
15.2 0.92 5867–6402 535 260 Squeeze perforations and 

mechanically isolate Broom 
Creek Formation.  



BK FISCHER/ARCHIE ERICKSON 2 
 

10-7 

  
 

Figure 10-2. BK Fischer 1 proposed P&A wellbore schematic. 
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10.2 BK Fischer 2: Proposed Injection Well P&A Program 
The BK Fischer 2 CO2 injection well proposed completion schematic is provided in Figure 10-3. 
The proposed schematic is based on current information. The proposed P&A program may change 
based on the best knowledge available at the time of execution. The proposed P&A program may 
also change based on well response during the actual P&A procedures.  
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Figure 10-3. BK Fischer 2 proposed completion wellbore schematic.  
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 DMR-O&G will be contacted, and an intent to P&A for BK Fischer 2 will be filed in 
NorthSTAR for approval. Final adjustments to the proposed P&A procedure will be made based 
on current wellbore conditions and DMR-O&G field inspector recommendations. Currently, the 
proposed P&A procedure for the well is as follows. 
 
Proposed P&A Procedure: 
 
1. The procedures described below are subject to modification during execution as necessary to 

ensure a successful plugging operation. Any significant modifications, as per DMR-O&G 
approval, due to unforeseen circumstances will be described in the plugging report. 

 
2. After injection operations have been terminated, the well will be flushed with kill fluid, which 

should be calculated from downhole gauges for proper fluid weight. A sufficient volume will 
be pumped to kill the well while remaining below the fracture pressure and ensuring control 
of the well. 

 
3. Contact DMR-O&G supervisor and/or DMR-O&G field inspector 24 hr prior to moving onto 

location. 
 
4. Dig out surface casing valve, and bleed off. Confirm most recent date of pull test. Pull test 

deadman anchors, if required. May require installing new deadman anchors depending on 
results. 

 
5. MIRU workover rig and surface equipment onto the BK Fischer 2 well. All CO2 flowlines 

and valves will be marked and noted by the rig supervisor prior to MIRU.  
 
6. Conduct and document a safety meeting. Check pressure at wellhead, and ensure pressure is 

off prior to starting work. Additional kill fluid may be needed.  
 
7. NU lubricator, and install BPV in tubing hanger. ND Christmas tree, NU BOP. Recover BPV, 

and install test plug. Test BOP for functionality. Pressure-test BOP to 80% of working 
pressure. Document BOP test. 

 
8. Recover test plug. Connect a 7-in. work joint to the tubing hanger, and POOH until tubing 

hanger is unseated. 
 
9. Release tubing from packer following the packer manufacturer instructions. TOOH with 7-in. 

CRA tubing string, and lay down.  
 

Contingency: If unable to release tubing from packer, RU electric line, and make a cut on the 
tubing string just above the packer. Pull the tubing string out of hole, and proceed to the next 
step. If problems are noted, update the cement remediation plan. 

 
10. PU 2⅞-in. work string and stand in derrick. PU bit and scraper, and TIH to top of packer. 

Perform reverse circulation, pump down casing annulus and up the work string to clean hole. 
TOOH with work string, bit, and scraper.  
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11. PU CICR and stinger, and TIH to depth. Set CICR 20 ft above packer.  
 
12. Spot cement equipment, and RU preparing to squeeze across Broom Creek Formation 

perforations and balance plugs.  
 
13. Conduct and document a safety meeting prior to pumping cement. Ensure all materials are on 

location and accounted for. Confirm volumes, tests, procedures, operating equipment, and 
setting times with cement provider. Ensure CO2-resistant cement is used for Broom Creek 
and Inyan Kara intervals. All other cement plugs should be of Class G grade or equivalent. 

 
14. Pressure-test lines prior to pumping. Sting in, and establish injection rate. Proceed with 

squeezing Broom Creek Formation perforations per cementer’s planned procedures with 
260 sx of 15.2 ppg, 0.92 ft3/sx CO2-resistant cement and under displace 5 barrels of cement. 
Sting out of retainer, and finish displacing the last 5 barrels on top of the cement retainer. 
Check for flow. Pull work string above the plug.  

 
15. Pressure-test casing to 1000 psi for 30 minutes or as approved by DMR-O&G. Record 

mechanical integrity test on casing. Circulate wellbore clean. TOOH with stinger and work 
string standing in derrick, and RD stinger. 

 
Contingency: If pressure test failed, a CIBP will be set below each subsequent plug until 
casing test passes. 

 
16. If needed, RU logging unit. Confirm external mechanical integrity by running one of the tests 

listed below as options, and RD logging truck:  
 

• Activated neutron log  
• Noise log  
• PLT  
• Tracers  
• Temperature log  
• DTS survey (no required logging unit) 

 
Note: If external failure in long-string casing is identified, the operator will adjust the P&A 
plan with DMR-O&G’s approval.  

 
17. If pressure test failed, set a CIBP prior to pumping balanced plug. TIH with work string and 

diffuser to depth of Plug 2. Pump 270 sx of 15.2 ppg, 0.92 ft3/sx CO2-resistant cement 
balanced plug as designed from cementer’s proposed procedures across Inyan Kara interval.  

 
18. Pull up work string above the top of the plug, and test casing. Circulate wellbore clean.  
 
19. Set a CIBP prior to pumping Plug 3 if previous test failed. TOOH to depth of Plug 3. Pump 

95 sx of 15.8 ppg, 1.15 ft3/sx Class G cement at 2060 ft. Pull up work string above the top of 
the plug, and circulate wellbore clean.  

 



BK FISCHER/ARCHIE ERICKSON 2 
 

10-12 

20. TOOH laying down work string to 90 ft. Pump 40 sx of 15.8 ppg, 1.15 ft3/sx Class G cement 
plug at 90 ft. Lay down all work string. 

 
Contingency: Perform top job as necessary to ensure good cement on both sides.  

 
21. RD all equipment, and move out. 
 
22. Dig out wellhead, and cut off casing 5 ft below GL. Weld ½-in. steel cap on casing with well 

name, date inscribed, and information that it was used for CO2 injection. 
 
23. Dig out deadman anchors. Report photos of steel cap to DMR-O&G.  
 
24. Within 60 days, submit Form 7 plugging report after plugging operations are complete 

(N.D.A.C. § 43-05-01-11.5[4]). 
 
25. Submit notice of intent to reclaim to DMR-O&G 30 days in advance prior to reclamation  

(N.D.A.C. § 43-05-01-18[10][d]).  
 
 The proposed P&A plan for BK Fischer 2 is summarized in Table 10-2 and provided in  
Figure 10-4. These values are estimated; final volume and thickness of plugs will be determined 
by design at time of plugging. 
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Table 10-2. Summary of P&A Plan for BK Fischer 2 
Cement Plug 
Number Cement Type 

Weight, 
ppg 

Yield, 
ft3/sx 

Interval, 
ft, MD 

Thickness, 
ft 

Volume, 
sx Notes 

Plug 4 Class G 15.8 1.15 0–90 90 40 Surface plug 
Plug 3 Class G 15.8 1.15 1810–2060 250 95 Isolate Fox Hills Formation at base 

of surface casing 
Plug 2 CO2-resistant 15.2 0.92 4259–4859 600 270 Isolate Inyan Kara Formation from 

Fox Hills Formation 
Plug 1 CO2-resistant 15.2 0.92 5840–6363 523 260 Squeeze perforations and 

mechanically isolate Broom Creek 
Formation  
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Figure 10-4. BK Fischer 2 proposed P&A wellbore schematic. 
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10.3 Archie Erickson 2: Proposed Reservoir-Monitoring Well P&A Program  
The Archie Erickson 2 wellbore will be P&A when the CO2 plume has stabilized and monitoring 
of the plume extent is no longer necessary. An as-completed reservoir-monitoring well schematic 
of Archie Erickson 2 is provided in Figure 10-5. The proposed P&A program may change based 
on the best knowledge available at the time of execution. The proposed P&A program may also 
change based on well response during the actual P&A procedures.  
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Figure 10-5. Archie Erickson 2 as-completed wellbore schematic. 
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 DMR-O&G will be contacted, and an intent to P&A for Archie Erickson 2 will be filed in 
NorthSTAR for approval. Final adjustments to the proposed P&A procedure will be made based 
on current wellbore conditions and DMR-O&G field inspector recommendations. Currently, the 
proposed P&A procedure for the well is as follows. 
 
Proposed P&A Procedure: 
 
1. The procedures described below are subject to modification during execution as necessary to 

ensure a successful plugging operation. Any significant modifications, as per DMR-O&G 
approval, due to unforeseen circumstances will be described in the plugging report. 

 
2. After monitoring operations have been terminated, the well will be flushed with kill fluid, 

which should be calculated from downhole gauges for proper fluid weight. A sufficient 
volume will be pumped to kill the well while remaining below the fracture pressure and 
ensuring control of the well.  

 
3. Contact DMR-O&G supervisor and/or DMR-O&G field inspector 24 hr prior to moving onto 

location. 
 
4. Dig out surface casing valve, and bleed off. Confirm most recent date of pull test. Pull test 

deadman anchors, if required. May require installing new deadman anchors depending on 
results. 

 
5. MIRU workover rig and surface equipment onto the Archie Erickson 2 well.  
 
6. Conduct and document a safety meeting. Check pressure at wellhead, and ensure pressure is 

off prior to starting work. Additional kill fluid may be needed.  
 
7. ND wellhead, NU BOP. Install test plug. Test BOP for functionality. Pressure test BOP to 

80% of working pressure. Document BOP test. 
 
8. PU 2⅞-in. work string and stand in derrick. Pick up bit and scraper, and TIH. Perform reverse 

circulation, pump down casing annulus and up the work string to clean hole. TOOH with work 
string, bit and scraper. 

 
9. Pressure-test casing to 1000 psi for 30 minutes or as approved by DMR-O&G. Record 

mechanical integrity test on casing.  
 

Contingency: If pressure test failed, a CIBP will be set below each subsequent plug until 
casing test passes. 

 
10. If needed, RU logging unit. Confirm external mechanical integrity by running one of the tests 

listed below as options, and RD logging truck:
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• Activated neutron log  
• Noise log  
• PLT  
• Tracers  
• Temperature log  
• DTS survey (no required logging unit) 

 
Note: If external failure in long-string casing is identified, the operator will adjust the P&A 
plan with DMR-O&G approval.  
 

11. TIH with work string and diffuser to depth as in cementer’s proposed procedures for Broom 
Creek interval.  

 
12. MIRU cementing equipment to perform cement balanced plug across Broom Creek. 
 
13. Conduct and document a safety meeting prior to pumping cement. Ensure all materials are on 

location and accounted for. Confirm volumes, tests, procedures, operating equipment, and 
setting times with the cement provider. Ensure CO2-resistant cement will be used for the 
Broom Creek and Inyan Kara intervals. All other cement should be of Class G grade or 
equivalent. 

 
14. Pressure-test lines prior to pumping. Proceed with pumping 135 sx of 15.2 ppg, 0.92 ft3/sx 

CO2-resistant cement balanced plug as designed from cementer’s proposed procedures 
across Broom Creek interval.  

 
15. Pull work string above the plug and test casing. Circulate wellbore clean. Wait on setting time, 

and tag top of plug. 
 
16. If pressure test failed, set a CIBP prior to pumping balanced plug. TOOH with work string 

and diffuser to depth of Plug 2. Pump 135 sx of 15.2 ppg, 0.92 ft3/sx CO2-resistant cement 
balanced plug as designed from cementer’s proposed procedures across Inyan Kara interval. 

 
17.  Pull up work string above the top of the plug, and test casing. Circulate wellbore clean. Wait 

on setting time, and tag top of the plug.  
 
18. Set a CIBP prior to pumping balanced Plug 3 if previous test failed. TOOH to depth of  

Plug 3. Pump 50 sx of 15.8 ppg, 1.15 ft3/sx Class G cement at 2256 ft. Pull up work string 
above the top of the plug, and circulate wellbore clean. Wait on setting time and tag top of the 
plug.  

 
19. TOOH laying down work string to 90 ft. Pump 25 sx of 15.8 ppg, 1.15 ft3/sx Class G cement 

plug at 90 ft. Lay down all work string. 
 

Contingency: Perform top job as necessary to ensure good cement on both sides.
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20. RD all equipment, and move out. 
 

21. Dig out wellhead, and cut off casing 5 ft below GL. Weld ½-in. steel cap on casing with well 
name, date inscribed, and information that it was used for CO2 monitoring.  

 
22. Dig out deadman anchors, and report photo of steel cap to DMR-O&G.  
 
23. Within 60 days, submit Form 7 plugging report after plugging operations are complete 

(N.D.A.C. § 43-05-01-11.5[4]). 
 
24. Submit notice of intent to reclaim to DMR-O&G 30 days in advance prior to reclamation  

(N.D.A.C. § 43-05-01-18[10][d]). 
 
 The proposed P&A plan for Archie Erickson 2 is summarized in Table 10-3 and provided in 
Figure 10-6. These values are estimated; final volume and thickness of plugs will be determined 
by design at time of plugging. 
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Table 10-3. Summary of P&A Plan for Archie Erickson 2 
Cement 
Plug 
Number Cement Type 

Weight, 
ppg 

Yield, 
ft3/sx 

Interval, 
ft, MD 

Thickness, 
ft 

Volume, 
sx Notes 

Plug 4 Class G 15.8 1.15 0–90 90 25 Surface plug 
Plug 3 Class G 15.8 1.15 2006–2256 250 50 Isolate Fox Hills Formation at 

base of surface casing 
Plug 2 CO2-resistant 15.2 0.92 4223–4823 600 135 Isolate Inyan Kara Formation 

from Fox Hills Formation 
Plug 1 CO2-resistant 15.2 0.92 5645–6245 600 135 Set balanced plug, and 

mechanically isolate Broom 
Creek Formation 

 
 



BK FISCHER/ARCHIE ERICKSON 2 
 

10-21 

 
 

Figure 10-6. Archie Erickson 2 proposed P&A wellbore schematic. 
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11.0 INJECTION WELL AND STORAGE OPERATIONS 
This section of the storage facility permit (SFP) application presents the engineering criteria for 
completing and operating the injection wells in a manner that protects underground sources of 
drinking water (USDWs). The information that is presented in Section 11.0 and Table 11-1 meets 
the permit requirements for injection well and storage operations as documented in North Dakota 
Administrative Code (N.D.A.C.) § 43-05-01-05 and § 43-05-01-11.3. Planned well logging and 
testing activities and monitoring activities can be found in Sections 5.0 and 6.0.  
 
 
Table 11-1. BK Fischer 1 and BK Fischer 2: Proposed Injection Wells Operating 
Parameters 
Item Values  Description/Comments 
Injected Volume 

Total Injected 
Mass/Volume 

98.3 MMt 
1,857,976 MMcf 

Based on a maximum wellhead pressure (WHP) constraint 
of 2100 psi and maximum bottomhole pressure (BHP) 

constraint 

Injection Rates BK Fischer 1 BK Fischer 2 Description/Comments 

Average Injection 
Rate 

8397 tonnes/day 5068 tonnes/day 
Based on a maximum WHP 
constraint of 2100 psi and 
maximum BHP constraint 

(158.7 MMscf/day) (95.8 MMscf/day) 
3.065 MMt/yr 1.850 MMt/yr 

1,158,636 MMcf 699,340 MMcf 
61.3 MMt 37.0 MMt 

Average Maximum 
Injection Rate* 

26,603 tonnes/day 25,205 tonnes/day Based on maximum BHP with only 
one well injecting at a time: 

BK Fischer 1: 3633 psi 
BK Fischer 2: 3624 psi  

(502.8 MMscf/day) (476.4 MMscf/day) 
9.71 MMt/yr 9.20 MMt/yr 

3,670,590 MMcf 3,477,798 MMcf 
194.2 MMt 184.0 MMt 

Depth BK Fischer 1 BK Fischer 2 Description/Comments 
Depth (true vertical 
depth [TVD]) of the 
top perforation used 
in the BHP 
calculation 

5841 5828 
Depths are for simulation 

modeling, taken prior to final site 
survey 

Pressure (psi) BK Fischer 1 BK Fischer 2 Description/Comments 

Formation Fracture 
Pressure at Top 
Perforation 

4037 4027 
Based on geomechanical analysis 
of formation fracture gradient as 

0.691 psi/ft 

Average Surface 
Injection Pressure  1903 1660 

Based on a maximum WHP 
constraint of 2100 psi and 
maximum BHP constraint  

(Figure 3-10) 

Maximum Surface 
Injection Pressure* 7800 8000 

Based on maximum BHP with only 
one well injecting at a time (using 

the designed 7-in. tubing):  
BK Fischer 1: 3633 psi  
BK Fischer 2: 3624 psi 

Continued . . . 
 



BK FISCHER/ARCHIE ERICKSON 2 

11-2 

Table 11-1. BK Fischer 1 and BK Fischer 2: Proposed Injection Wells Operating 
Parameters (continued) 
Pressure (psi) BK Fischer 1 BK Fischer 2 Description/Comments 

Average BHP 3630 3624 
Based on a maximum WHP 
constraint of 2100 psi and 
maximum BHP constraint 

Calculated 
Maximum BHP 3633 3624 

Based on 90% of the formation 
fracture pressure:  

BK Fischer 1: 4037 psi  
BK Fischer 2: 4027 psi 

*Maximum injection pressure during operations will be limited to the surface equipment pressure ratings and maximum BHP constraint 
 

 
11.1 BK Fischer 1: Proposed Completion Procedure to Conduct Injection Operations 
As described in Section 9.1, the BK Fischer 1 well will be drilled and completed as a CO2 injector 
(Figures 11-1 and 11-2 and Tables 11-2, 11-3, and 11-4). The following proposed completion 
procedure outlines the steps necessary to complete and test the well for injection purposes. The 
procedures described below are subject to change during execution as necessary to ensure 
successful completion and/or testing. 
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Figure 11-1. BK Fischer 1 proposed CO2-resistant wellhead schematic. The lowest manual valve 
of injection tree will be of Class HH material, and tubing hanger mandrel will be of CRA 
material, while the rest of the tree will consist of Class FF and equivalent. 
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Figure 11-2. BK Fischer 1 proposed completion wellbore schematic.  
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Table 11-2. BK Fischer 1: Tubing Properties 
OD,* 
in. Grade 

Weight, 
lb/ft Connection 

ID,** 
in. 

Drift 
ID, in. 

Collapse, 
psi 

Burst, 
psi 

Tension, 
klb 

7.000 25Cr-125 26 Sentinel 6.276 6.151 6233 10,239 943 
    * Outer diameter. 
  ** Inside diameter. 
 
 
Table 11-3. BK Fischer 1: Tubing Accessories 
 
Description 

OD, 
in. 

Depth*, 
ft, MD Material 

ID, 
in. 

Drift 
ID, in. 

Ratch Latch Assembly 7.765 5883 CRA 5.98 5.95 
Packer 8.220 5887 CRA 5.98 5.95 
Pup Joint 7.000 5894 25Cr-125 6.276 6.151 
LN Profile 7.954 5900 CRA 5.875 5.875 
Pup Joint 7.000 5902 25Cr-125 6.276 6.151 
LN Profile 7.733 5908 CRA 5.750 5.750 
Wireline Reentry Guide 8.250 5910 CRA 6.230 6.200 
MCX Valve** 5.620 TBD CRA 2.620 – 
  * Estimated, top connection depth will be adjusted with actual tally; TBD: to be determined. 
** MCX valve will be run with slickline after installation of tubing assembly. 
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Table 11-4. Cased-Hole Logging Plan for the BK Fischer 1 

 Logging Justification Frequency 
N.D.A.C. § 43-
05-01- 

Long-
String 
Section 
Without 
Tubing 
 

Sonic array logging 
(inclusive of radial cement 
bond log [RCBL], variable-
density log [VDL], casing 
collar locator [CCL]), 
gamma ray (GR), and 
temperature log 

Identify cement bond quality radially and 
evaluate cement top and zonal isolation. 
Establish baseline temperature profile for 
distributed temperature sensing (DTS) fiber-
optic cable calibration. 

Baseline and 
repeat when 
required and 
when tubing is 
pulled during 
workovers 

11.2(1)(c)(2) and 
(d) 

Ultrasonic logging tool (or 
other approved casing 
inspection log [CIL]) 

Acquire baseline and demonstrate external 
mechanical integrity prior to injection. 

11.2(1)(c)(2) and 
(d) 

Through-
Tubing 

Pulsed-neutron log (PNL) 
Confirm internal and external mechanical 
integrity from Opeche/Spearfish Formation to 
surface. 

Baseline and 
Year 1, Year 3, 
and at least once 
every 3 years 
thereafter (e.g., 
Years 6, 9, 12, 
etc.) 

11.4(g)(1) 

Temperature logging Confirm external mechanical integrity and 
acquire baseline temperature profile.  

Baseline and 
annually only if 
DTS fails 

11.2(1)(c)(2) and 
(d) 
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Site Well Work Preparations 
 
• Contact the Department of Mineral Resources, Oil and Gas Division (DMR-O&G), and 

provide schedule to perform DMR-O&G-approved well work. 
• Work road and location as needed for safe operations. 
• Install rig anchors, and test to 20,000 lbf (pounds-force), or as required by rig contractor. If 

installed, confirm recent anchor test date and that testing has been performed according to 
contractor policy. 

• Confirm actual casing depths and casing-conveyed gauges with the contractor representative 
and designated contractor field engineer. 

• Conduct safety meetings prior to shifts and treatments/operations.  
• Move in (MI) pipe racks, pipe wranglers, tanks, and portable toilet.  
• MI and unload 7-in. 25Cr-125 injection string and 2⅞-in. PH6 work string. 
• Fill tanks with compatible testing fluid for all well work. 
 
1. Move in and rig up (MIRU) workover (WO) rig capable of 200,000 lb and equipment, check 

the casing pressure, and release pressure if any. Ensure no pressure buildup before proceeding 
to the next step.  

 
2. Remove nightcap and nipple up (NU) a blowout preventer (BOP) with variable rams capable 

of 2⅞ to 7 in. 
 
3. Test BOP to maximum anticipated surface pressure (MASP). 
 
4. Tally and pick up (PU) 2⅞-in. PH6 work string and 8½-in. bit to drill out differential valve 

(DV) tool and clean out residual cement down to float collar. Pull out of hole (POOH). 
 
5. Run in the hole and work string with bit and scraper in front of the injection zone and at the 

depth where the packer will be set.  
 
6. Tag plug back total depth (PBTD).  
 
7. Circulate the wellbore with completion fluid, estimated at 9.8 ppg, compatible with the 

formation. Circulate until clean returns. 
 
8. Trip out of hole (TOOH) work string with bit and scraper. 
 
9. Close blind rams and test casing for 30 min to 1000 psi or as approved by DMR-O&G. If the 

pressure decreases more than 10% in 30 min, bleed pressure, check surface lines and surface 
connections, and repeat test. If the failure persists, the operator will be required to assess the 
root cause and correct it. Document all test results. 

 
10. MIRU logging truck. 
 
11. Conduct safety meeting to discuss logging and perforating operations.  
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12. Install and test lubricator.  
 

13. Perform logs as per cased-hole logging plan shown in Table 11-4. 
 
Note: Run radial cement bond log (RCBL) with 500-psi pressure. If the RCBL result shows 
poor cement bonding or a low top of cement, the results should be communicated to DMR-
O&G and an action plan will be prepared. 

 
14. Perforate the Broom Creek Formation (ensure shots do not penetrate fiber-optic cable or 

downhole gauges. Perforations should be at least 10 ft away from gauge and fiber-optic cable). 
Actual perforation depths and design will be determined by designated geologists and 
engineers and based on the log analysis review and selected contractor. 

 
Note: DTS/DAS (distributed temperature sensing/distributed acoustic sensing) fiber-optic 
cable and casing-conveyed gauges will be run along the exterior of the long-string casing. 
Special clamps, bands, and centralizers are installed to protect the fiber and provide a marker 
for wireline operations. 

 
15. TOOH with perforating guns. 
 
16. Tally and pick up retrievable testing packer with surface readout downhole gauges and run in 

the hole with work string to the top of the perforations.  
 
17. Set packer above, at least 50 ft, top perforations to isolation and test the annulus to ensure seal 

and no communication with backside.  
 

18. RU pump truck. Perform an injectivity test/step rate test (SRT) and pressure falloff test with  
fluid compatible with the formation. The SRT and pressure falloff test will be designed at a 
later time.  

 
Note: If the well shows poor injectivity, perform a near-wellbore/perforation cleanout using a 
designed concentration of acid. Adjust acid formulation and volumes with water samples and 
a compatibility test. Maximum injection pressure is not to exceed formation fracture pressure. 
Ensure correct acid and additives are used and the acid formula is determined based on not 
only the acid/formation compatibility test result but also installed CRA (corrosion resistant 
alloy) material.  

 
19. Release packer. TOOH and lay down (LD) retrievable packer and LD work string.  
 
20. Prepare rig floor to install injection string assembly (injection tubing and packer).  
 
21. RU wireline. Pick up (PU) wireline-set permanent packer to desired depth.  
 
 
 



BK FISCHER/ARCHIE ERICKSON 2 
 

11-9 

22. Set injection packer within 50 ft above the top perforations, according to manufacturer 
recommendations and DMR-O&G requirements.  

 
Note: Avoid setting packer within 10 ft of casing-conveyed gauges. 
 

23. Tally, PU, and run completion assembly in accordance with program. Displace the well with 
inhibited packer fluid prior to latching 7-in. 25Cr-125 injection string into permanent packer. 

 
24. Test packer to 1000 psi for 30 min. Ensure good seal.  
 
25. Install tubing hanger.  
 
26. Install backpressure valve (BPV) and nipple down (ND) BOP.  
 
27. NU injection tree. Recover BPV. 
 
28. Install test plug and pressure test injection tree to pressure rating. Recover test plug. 
 
29. Rig down and move out (RDMO) WO rig and equipment.  
 
30. Schedule mechanical integrity test (MIT) with DMR-O&G inspector. Perform and record MIT 

with DMR-O&G representative present. Document MIT and submit to DMR-O&G. 
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11.2 BK Fischer 2: Proposed Completion Procedure to Conduct Injection Operations 
As described in Section 9.1, the BK Fischer 2 well will be drilled and completed as a CO2 injector 
(Figures 11-3 and 11-4 and Tables 11-5, 11-6, and 11-7). The following proposed completion 
procedure outlines the steps necessary to complete and test the well for injection purposes. The 
procedures described below are subject to change during execution as necessary to ensure 
successful completion and/or testing. 
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Figure 11-3. BK Fischer 2 proposed CO2-resistant wellhead schematic. Lowest manual valve of 
injection tree will be of Class HH material, and tubing hanger mandrel will be of corrosion-
resistant material, while the rest of the tree will consist of Class FF and equivalent.  
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Figure 11-4. BK Fischer 2 proposed completion wellbore schematic.  
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Table 11-5. BK Fischer 2: Tubing Properties 
OD, 
in. Grade 

Weight, 
lb/ft Connection 

ID, 
in. 

Drift 
ID, in. 

Collapse, 
psi 

Burst, 
psi 

Tension, 
klb 

7.000 25Cr-125 26 Sentinel 6.276 6.151 6233 10,239 943 
 
 
Table 11-6. BK Fischer 2: Tubing Accessories 
 
Description 

OD, 
in. 

Depth*, 
ft, MD Material 

ID, 
in. 

Drift 
ID, in. 

Ratch Latch Assembly 7.765 5856 CRA 5.980 5.950 
Packer 8.220 5860 CRA 5.980 5.950 
Pup Joint 7.000 5867 25Cr-125 6.276 6.151 
LN Profile 7.954 5873 CRA 5.875 5.875 
Pup Joint 7.000 5875 25Cr-125 6.276 6.151 
LN Profile 7.733 5881 CRA 5.750 5.750 
Wireline Reentry Guide 8.250 5883 CRA 6.230 6.200 
MCX Valve** 5.620 TBD CRA 2.620 – 
  * Estimated, top connection depth will be adjusted with actual tally, TBD: to be determined. 
** MCX valve will be run with slickline after installation of tubing assembly. 
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Table 11-7. Cased-Hole Logging Plan for the BK Fischer 2 

 Logging Justification Frequency 
N.D.A.C. § 43-
05-01- 

Long-
String 
Section 
Without 
Tubing 
 

Sonic array logging 
(inclusive of RCBL, VDL, 
CCL), GR, and temperature 
log 

Identify cement bond quality radially and 
evaluate cement top and zonal isolation. 
Establish baseline temperature profile for DTS 
fiber-optic cable calibration. 

Baseline and 
repeat when 
required and 
when tubing is 
pulled during 
workovers 

11.2(1)(c)(2) and 
(d) 

Ultrasonic logging tool (or 
other approved CIL) 

Acquire baseline and demonstrate external 
mechanical integrity prior to injection. 

11.2(1)(c)(2) and 
(d) 

Through-
Tubing 

PNL 
Confirm internal and external mechanical 
integrity from Opeche/Spearfish Formation to 
surface. 

Baseline and 
Year 1, Year 3, 
and at least once 
every  
3 years thereafter 
(e.g., Years 6, 9, 
12, etc.) 

11.4(g)(1) 

Temperature logging Confirm external mechanical integrity and 
acquire baseline temperature profile.  

Baseline and 
annually only if 
DTS fails 

11.2(1)(c)(2) and 
(d) 
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Site Well Work Preparations 
 
• Contact DMR-O&G and provide schedule to perform DMR-O&G-approved well work. 
• Work road and location as needed for safe operations. 
• Install rig anchors, and test to 20,000 lbf, or as required by rig contractor. If installed, confirm 

recent anchor test date and that testing has been performed according to contractor policy. 
• Confirm actual casing depths and casing-conveyed gauges with the contractor representative 

and designated contractor field engineer. 
• Conduct safety meetings prior to shifts and treatments/operations.  
• MI pipe racks, pipe wranglers, tanks, and portable toilet.  
• MI and unload 7-in., 25Cr-125 injection string and 2⅞-in., PH6 work string. 
• Fill tanks with compatible testing fluid for all well work. 
 
1. MIRU WO rig capable of 200,000 lb and equipment, check the casing pressure, and release 

pressure if any. Ensure no pressure buildup before proceeding to the next step.  
 
2. Remove nightcap and NU a BOP with variable rams capable of 2⅞ to 7-in. 
 
3. Test BOP to MASP. 
 
4. Tally and pick up 2⅞-in. PH6 work string and 8½-in. bit to drill out DV tool and clean out 

residual cement down to float collar. POOH. 
 
5. Run in the hole and work string with bit and scraper in front of the injection zone and at the 

depth where the packer will be set.  
 
6. Tag PBTD.  
 
7. Circulate the wellbore with completion fluid, estimated at 9.8 ppg, compatible with the 

formation. Circulate until clean returns. 
 
8. TOOH work string with bit and scraper. 
 
9. Close blind rams and test casing for 30 min to 1000 psi or as approved by DMR-O&G. If the 

pressure decreases more than 10% in 30 min, bleed pressure, check surface lines and surface 
connections, and repeat test. If the failure persists, the operator will be required to assess the 
root cause and correct it. Document all test results. 

 
10. MIRU logging truck. 
 
11. Conduct safety meeting to discuss logging and perforating operations.  
 
12. Install and test lubricator.  
 
13. Perform logs as per cased-hole logging plan shown in Table 11-7. 
 



BK FISCHER/ARCHIE ERICKSON 2 
 

11-16 

Note: Run RCBL with 500-psi pressure. If the RCBL result shows poor cement bonding or a 
low top of cement, the results should be communicated to DMR-O&G and an action plan will 
be prepared. 

 
14. Perforate the Broom Creek Formation (ensure shots do not penetrate fiber-optic cable or 

downhole gauges. Perforations should be at least 10 ft away from gauge and fiber-optic cable). 
Actual perforation depths and design will be determined by designated geologists and 
engineers and based on the log analysis review and selected contractor. 

 
Note: DTS/DAS fiber-optic cable and casing-conveyed gauges will be run along the exterior 
of the long-string casing. Special clamps, bands, and centralizers are installed to protect the 
fiber and provide a marker for wireline operations. 

 
15. TOOH with perforating guns. 
 
16. Tally and pick up retrievable testing packer with surface readout downhole gauges, and run 

in the hole with work string to the top of the perforations.  
 
17. Set packer above, at least 50 ft, top perforations to isolation and test the annulus to ensure seal 

and no communication with backside.  
 
18. RU pump truck. Perform an injectivity test/SRT and pressure falloff test with fluid compatible 

with the formation. The SRT and pressure falloff test will be designed at a later time. 
 

Note: If the well shows poor injectivity, perform a near-wellbore/perforation cleanout using a 
designed concentration of acid. Adjust acid formulation and volumes with water samples and 
compatibility test. Maximum injection pressure is not to exceed formation fracture pressure. 
Ensure correct acid and additives are used and the acid formula is determined based on not 
only the acid/formation compatibility test result but also installed CRA material.  

 
19. Release packer. TOOH, LD retrievable packer, and LD work string.  
 
20. Prepare rig floor to install injection string assembly (injection tubing and packer).  
 
21. RU wireline. Pick up (PU) wireline-set permanent packer to desired depth.  
 
22. Set injection packer within 50 ft above the top perforations, according to manufacturer 

recommendations and DMR-O&G requirements.  
 

Note: Avoid setting packer within 10 ft of casing-conveyed gauges. 
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23. Tally, PU, and run completion assembly in accordance with program. Displace the well with 
inhibited packer fluid prior to latching 7-in., 25Cr-125 injection string into permanent packer. 

 
24. Test packer to 1000 psi for 30 min. Ensure good seal.  
 
25. Install tubing hanger.  
 
26. Install BPV and ND BOP.  
 
27. NU injection tree. Recover BPV. 
 
28. Install test plug, and pressure-test injection tree to pressure rating. Recover test plug. 
 
29. RDMO WO rig and equipment.  
 
30. Schedule MIT with DMR-O&G inspector. Perform and record MIT with DMR-O&G 

representative present. Document MIT and submit to DMR-O&G. 
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11.3 Archie Erickson 2: Proposed Completion Procedure for Monitoring Well Operations 
Archie Erickson 2 completion meets the requirements for a reservoir-monitoring well  
(Figures 11-5 and 11-6 and Table 11-8) to support deep subsurface monitoring of BK Fischer 1 
and BK Fischer 2, the CO2 injection wells. Monitoring of the CO2 plume extent and the storage 
reservoir pressure will be conducted continuously through a casing-conveyed fiber-optic cable 
with DTS and pressure temperature gauges installed outside the long-string casing. Monitoring 
will be conducted during injection operations as well as during the postinjection site care (PISC) 
period (see Section 6.0). 
 
 Archie Erickson 2 has been drilled, logged, and completed as a monitoring well. This well 
is capable of being the reservoir-monitoring well for BK Fischer 1 and BK Fischer 2 injection 
wells. 
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Figure 11-5. Archie Erickson 2 as-completed wellbore schematic. 
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Figure 11-6. Archie Erickson 2 wellhead schematic. 
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Table 11-8. Cased-Hole Logging Plan for the Archie Erickson 2 

 Logging Justification Frequency 
N.D.A.C. § 43-
05-01- 

Long-
String 
Section – 
No 
Tubing  
 

Sonic array logging 
(inclusive of RCBL, 
VDL, CCL), GR, and 
temperature log 

Baseline already acquired to identify cement 
bond quality radially and evaluate cement 
top and zonal isolation.  

Repeat when 
required and 
when tubing is 
pulled during 
workovers 

11.2(1)(c)(2) 
and (d) 
 

Ultrasonic logging tool 
(or other approved CIL) 

Baseline already acquired. Run log to 
demonstrate external mechanical integrity. 

11.2(1)(c)(2) 
and (d) 

PNL 
Confirm internal and external mechanical 
integrity from Opeche/Spearfish Formation 
to surface. 

Baseline and 
Year 1, Year 3, 
and at least 
once every 3 
years thereafter 
(e.g., Years 6, 
9, 12, etc.) 

11.4(g)(1) 

Temperature logging Confirm external mechanical integrity and 
acquire baseline temperature profile.  

Baseline and 
annually only if 
DTS fails 

11.2(1)(c)(2) 
and (d) 
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12.0 FINANCIAL ASSURANCE DEMONSTRATION PLAN 
This financial assurance demonstration plan (FADP) is provided to meet the regulatory 
requirements for the geologic storage of CO2 as prescribed by the state of North Dakota in North 
Dakota Administrative Code (N.D.A.C.) § 43-05-01-09.1. The storage facility permit (SFP) 
application must demonstrate that a financial instrument is in place that is sufficient to cover the 
costs associated with corrective actions and monitoring and reporting.  
 
 The FADP describes actions the operator of Summit Carbon Storage #2, LLC (SCS2) has 
taken and shall take to assure state and federal regulators that sufficient financial support is in place 
to cover the cost of any corrective action (N.D.A.C. § 43-05-01-05.1) that may be required at the 
geologic storage facility during any of its phases of operation, including: injection well plugging 
(N.D.A.C. § 43-05-01-11.5); postinjection site care (PISC) and facility closure (N.D.A.C. § 43-
05-01-19); emergency and remedial response plan (ERRP) (N.D.A.C. § 43-05-01-13); and 
endangerment to underground sources of drinking water (USDW). 
 
 This FADP provides cost estimates for each of the above actions (Section 12.0) based on the 
information that is provided in the SFP application and describes the financial instruments that 
will be established (Section 12.3). The FADP was prepared to account for the entire operation of 
BK Fischer.  
 
 As the FADP was prepared, U.S. Environmental Protection Agency (EPA) guidance (2011) 
was also considered to assess the effectiveness of multiple qualifying financial instruments in the 
context of SCS2, e.g., key aspects of long-term public confidence, optimization of stakeholder 
interests, and practicality of implementation. Further, because of the structure of entity ownership, 
the FADP financial instruments were considered in evaluating the assurance approach during each 
of the operational periods.  
 
 SCS2 will establish a financial instrument(s) 30–60 days prior to inception of coverage, 
which is expected to be at or just prior to the commencement of injection operations. The applicant 
will provide a surety bond to ensure funds are available for PISC and facility closure activities in 
accordance with N.D.A.C. § 43-05-01-09.1(1)(a). It will also provide a third-party pollution 
liability insurance policy to cover emergency and remedial response costs, including 
endangerment to USDWs, in accordance with N.D.A.C. § 43-05-01-13, and a financial instrument 
to cover the costs of plugging the injection wells under N.D.A.C. § 43-05-01-11.5. No estimates 
have been provided for corrective action (N.D.A.C. § 43-05-01-05.1) because no action is required 
at this time.  
 
 The details contained in this FADP along with supporting documentation establish the 
approach the applicant proposes to use to meet the financial responsibility requirements and ensure 
that each of these instruments sufficiently addresses the activities and costs associated with the 
corrective action plan, injection well-plugging program, PISC and facility closure, ERRP, and 
endangerment of USDWs. The estimated total costs of these activities are presented in  
Table 12-1. 
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Table 12-1. Potential Future Costs Covered by Financial Assurance  

Phase Activity Total Cost 
Covered by 

Surety 

Covered by 
Pollution 
Liability 

Policy 

Details in 
Supporting 

Table 
Preinjection, 
Active Injection, 
and PISC 

Corrective Action on Wells in Area 
of Review (AOR)  

$0  $0 $0 N/A 

Cessation of 
Injection  

Plugging of Injection Wells $1,166,000 $1,166,000 $0 Table 12-2 

PISC PISC Storage Facility Monitoring 
and Injection Well Site Reclamation 

$4,728,800 $4,728,800 $0 Table 12-3a 

PISC Flowline Plugged and Abandoned 
(P&A) 

$193,000 $193,000 $0 Table 12-3b 

PISC Site Closure and Remediation  $656,000 $656,000 $0 Table 12-4 
Active 
Injection/PISC 

ERRP $11,100,000 $0 $11,100,000 Table 12-6 

Active Injection/ 
PISC 

Endangerment of USDWs  $3,025,000 $0 $3,025,000 Table 12-7 

 Total $20,868,800 $6,743,800 $14,125,000  
 
 
 If there are any changes, updated information related to the financial instruments will be 
provided on an annual basis to the Department of Mineral Resources, Oil and Gas Division (DMR-
O&G) for review and evaluation as required under N.D.A.C. § 43-05-01-09.1.  
 
12.1 Facility Information 
The facility name, facility contact, and injection well locations are provided below: 
 

Facility Name:   Summit Carbon Storage #2, LLC 
Facility Contact:  Wade Boeshans 
Injection Well Locations: BK Fischer 1 and 2; NE¼ of Section 22, T142, R88W 

 
12.2 Approach to Financial Responsibility Cost Estimates 
In accordance with the requirements contained in N.D.A.C. § 43-05-01-09.1, the FADP provides 
financial assurance sufficient to cover the activities identified in the corrective action plan, 
injection well-plugging program, PISC and facility closure, ERRP, and endangerment of USDWs 
(Table 12-1). The following provides a summary description of the considerations and assessment 
approach for each activity.  
 
12.2.1 Corrective Action 
According to N.D.A.C. § 43-05-01-05.1, corrective action involves inventorying and 
characterizing existing wells in the proposed AOR. The objective of a corrective action assessment 
is to describe the actions SCS2 will take, prior to and over the course of the project operation, on 
existing wells to proactively prevent the movement of fluid into or between USDWs. A detailed 
description of how the AOR was delineated can be found in Section 3.0 of this SFP application. 
SCS2 implemented the following workflow to estimate costs associated with corrective action 
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activities: 1) delineate the AOR and 2) identify and evaluate active and abandoned legacy wells 
within the AOR to ensure they meet the minimum completion standards for geologic storage of 
CO2 and require no corrective action.  
 
 SCS2 has determined no wells in the proposed AOR require corrective action prior to or 
during the project operation, PISC, or postclosure period (Section 4.2). The only identified 
wellbore within the AOR boundary is the stratigraphic test and reservoir-monitoring well, Archie 
Erickson 2. SCS2 will employ a proactive monitoring approach to track the CO2 plume extent and 
associated pressure front throughout the life of the project to ensure nonendangerment of USDWs, 
which includes acquiring time-lapse seismic and continuously monitoring reservoir pressure in the 
Broom Creek Formation at the CO2 injection wells and reservoir-monitoring well (Section 5.7). 
For the avoidance of doubt, if injection or monitoring wells proposed as part of the SCS2 site 
operation require corrective action, such associated activities and costs relating thereto would be 
accounted for as part of the project’s operating budget. 
 
12.2.2 Plugging of Injection Wells 
SCS2 will include the costs associated with plugging injection wells during site program closure 
within the project cost, the FADP, and the proposed instruments that SCS2 will use for plugging 
(N.D.A.C. § 43-05-01-11.5[2]). The injection wells will be plugged at cessation of the injection 
operation as discussed in Section 6.0 of this SFP application. The estimate covers the aggregated 
plugging and abandonment (P&A) cost of SCS2 injector wells BK Fischer 1 and 2, including rig 
mobilization, workover rig and rentals, labor, cementing, logging, trucking, supervision, and 
project management (Table 12-2). The specifics of the plugging program of the BK Fischer 1 and 2 
wells can be found in Section 10.0. Reservoir-monitoring well plugging is separately accounted 
for as part of facility closure. 
 
 

Table 12-2. Injection Well Plugging  
Activity  Total Cost 
Plugging BK Fischer 1  $583,000 
Plugging BK Fischer 2 $583,000 

Total $1,166,000 
 
 
12.2.3 Implementation of the PISC Plan and Facility Closure Activities  
PISC and facility closure cost estimates include site monitoring and periodic reevaluation of the 
AOR, facilities maintenance and power costs, and overhead and support costs during the 10-year 
PISC period. Details of the activities and actions contained in the PISC and Facility Closure Plan 
can be found in Section 6.0 of this SFP application.  
 

The total combined cost for the implementation of the PISC and facility closure activities 
is estimated to be $5,577,800, including $4,728,800 for implementing the PISC (Table 12-3a), 
$193,000 for flowline P&A (Table 12-3b), and $656,000 for facility closure activities 
(Table 12-4). The PISC includes the following: a) formation monitoring (i.e., pulsed-neutron logs 
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[PNL]), b) near-surface monitoring (i.e., soil gas and Fox Hills Formation testing) and mechanical 
integrity well tests (i.e., injection well annulus pressure, ultrasonic logging), and c) coordinated 
repeat time-lapse seismic. The largest element of the PISC cost estimate relates to seismic studies,  
 
 
Table 12-3a. Cost Estimate1 for PISC Activities for BK Fischer Assuming a 10-year PISC Period 
Activity Frequency Unit Cost Total 
Injection Pad Reclamation  
Reclamation Costs of the 
Injection Well Pad and 
Aboveground Structure 
Removal 

Perform prior to facility closure (anticipated in 
Year 10 of postinjection).  $255,000 $255,000 

Wellbore Monitoring (Archie Erickson 2) 

Overhead and Management 
Overhead and management of monitoring 
activities for the whole duration of the PISC 
period 

$60,000 $600,000 

PNL (saturation monitoring) Repeat PNL in Year 4 and Year 9 during the 
PISC period.  $45,000 $90,000 

Ultrasonic Logging (or other 
approved CIL [casing 
inspection log]) 

Repeat when required (assumes two 
occurrences).  $43,000  $86,000 

Annulus Pressure Testing 
(internal mechanical 
integrity) 

Repeat during workover operations in cases 
where the tubing must be pulled (assumes two 
occurrences). 

$8,000  $16,000 

Monitoring Surface 
Equipment Maintenance and 
Power  

Quarterly inspections of wellhead and surface 
monitoring equipment.  $5,000 $50,000 

Near-Surface Monitoring 
MSG02 and MSG05 – 
Sampling and Analysis 

Collect three to four seasonal samples at each 
station (MSG02 and MSG05) in  
Years 1 and 3 of postinjection and every  
3 years thereafter (e.g., Years 6 and 9) and 
perform concentration analyses on all samples. 

$2,150 $68,800 

Existing Groundwater Wells 
(MGW01)– Sampling and 
Analysis 

Collect three to four seasonal samples in Years 
1 and 3 of postinjection and at least once every 
3 years thereafter until facility closure 
(anticipated in Year 10 of postinjection).  

$1,500 $24,000  

Existing Groundwater Wells 
(MGW03, MGW05, 
MGW06, and MGW08)– 
Sampling and Analysis 

Collect three to four seasonal samples prior to 
facility closure (anticipated in Year 10 of 
postinjection). 

$1,500 $24,000 

Dedicated Fox Hills Wells 
(MGW10) – Sampling and 
Analysis 

Collect annually until facility closure 
(anticipated in Year 10 of postinjection). $1,500 $15,000 

Storage Complex Monitoring 

Time-Lapse Seismic Survey 
Acquisition and Processing 

Collect multiple repeat time-lapse seismic 
surveys during postinjection, with the first 
survey occurring by Year 4 of postinjection 
(assumes two occurrences). 

$1,750,000 $3,500,000 

Total for PISC Activities  $4,728,800 
1 Does not include interpretation and reporting. Costs are based on 2023 pricing and do not account for inflation. 
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which are required to be carried out at 5-year intervals to validate models, which are expected to 
cover an area up to 75 mi2. Additionally, at the start of the PISC period, determined by cessation 
of injection operations, SCS2 will plug and abandon the BK Fischer 1 and 2 injection wells  
(Table 12-2) and conduct reclamation of injection well pad and aboveground structures, if no other 
beneficial use is determined at that time. SCS2 would leave intact for the period of the PISC the 
reservoir-monitoring well and the dedicated Fox Hills monitoring wells (MGW10). These costs 
for plugging and surface facility reclamation are included in Table 12-4.  
 
12.2.3.1 Plugging and Abandonment of Flowlines  
The application must demonstrate that a financial instrument is in place sufficient to cover the 
costs associated with abandonment of $100,000 or an amount determined by the Director of the 
DMR-O&G. This document describes the abandonment cost of the flowline and associated 
structures to be $193,000 (Table 12-3b). 
 

 The FADP describes actions the operator has taken and shall take to assure state and federal 
regulators that sufficient financial support is in place to cover the cost of abandonment which 
includes: 
 

a) Disconnect and physically isolate the pipeline from any operating facility or other 
pipeline. 

b) Cut off the pipeline or the part of the pipeline to be abandoned below surface at pipeline 
level. 

c) Purge the pipeline with fresh water, air, or inert gas in a manner that effectively removes 
all fluid. 

d) Remove cathodic protection from the pipeline. 
e) Permanently plug or cap all open ends by mechanical means or welded means. 

 
 
Table 12-3b. Cost Estimate for Flowline Segment NDL-325 Abandonment  
Activity Timing Description Total 
Closure and Reclamation Costs 
Isolation of Flowline 
from Operating 
Facility or Other 
Pipeline 

Prior to facility 
closure 

Disconnect and physically isolate the pipeline 
from any operating facility or other pipeline. 

$20,000 

Cut of Flowline to 
Be Abandoned 

Prior to facility 
closure 

Cut off the pipeline or the part of the pipeline to 
be abandoned below surface at pipeline level. 

$50,000 

Purge Flowline Prior to facility 
closure 

Purge the pipeline with fresh water, air, or inert 
gas in a manner that effectively removes all 
fluid. 

$10,000 

Cathodic Protection 
Removal  

Prior to facility 
closure 

Remove cathodic protection from the flowline.  $10,000 

Remove 
Launcher/Receivers 

Prior to facility 
closure 

Remove 2 launcher and/or receiver (2 sites) 
associated with NDL-325. 

$100,000 

Site Reclamation Prior to facility 
closure 

Main line valves (MLVs)/Launcher Receiver 
sites based on 0.06 ac/Site 2 sites (seed, seeding, 
soil prep, and mobilization). 

$3,000 

Total for Flowline P&A Activities $193,000 
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12.2.3.2 Facility Closure 
SCS2 will prepare and apply for facility closure to the DMR-O&G and, upon authorization from 
the DMR-O&G, will proceed with plugging the reservoir-monitoring wells and well pad 
reclamation as discussed in Section 6.0 of this SFP application. The specifics of the plugging 
program of the reservoir-monitoring well can be found in Section 10.0. The estimate covers the 
aggregated P&A and reclamation cost of SCS2 reservoir-monitoring well, Archie Erickson 2, 
including rig mobilization, Fox Hills monitoring well P&A, soil gas profile station P&A, workover 
rig and rentals, equipment and labor, cementing, logging, trucking, dirt work, supervision, and 
project management (Table 12-4). SCS2 is planning that the Fox Hills monitoring well (MGW10) 
will remain in place because the groundwater monitoring locations may be wanted by DMR-O&G 
or SCS2 for future use; however, SCS2 has set aside funds in case P&A is required.  
 
 
Table 12-4. Cost Estimate1 for Site Closure and Remediation Activities for BK Fischer  
CO2 Storage Project  
Activity Timing Description Total 
Closure and Reclamation Costs 
Plugging of Archie 
Erickson 2 

During facility 
closure 

Plugging activities described in Section 10 
plugging plan 

$382,500 

Reclamation Costs 
of Archie Erickson 
2 Well Pad 

During facility 
closure 

Wellhead removal, sump removal, pad 
reclamation (rock removal and soil coverage), 
fencing removal, reseeding, general labor 

$255,000 

Fox Hills 
Monitoring Well 
P&A2 

During facility 
closure 

Pipe removal, pad reclamation (rock removal 
and soil coverage), reseeding, general labor of 
MGW10 

$16,000 

MSG P&A2  During facility 
closure 

P&A of MSG02 and MSG05. $2500  
($1250 per  

well) 
Total for Closure Activities $656,000 
1 Does not include interpretation and reporting. Costs are based on 2023 pricing and do not account for inflation. 
2 P&A assumed unless the DMR-O&G requests transfer of ownership.  
 
 

12.2.4 Implementation of Emergency and Remedial Response Actions 
 
12.2.4.1 Emergency Response Actions  
The ERRP and associated detailed assessment can be found in Section 7.0 of this SFP application. 
The ERRP assessment supports a determination that the likelihood of release of significant 
volumes of CO2 from underground storage into the soil or the atmosphere or significant volumes 
of saltwater into the environment are considered remote. Multiple factors were considered in the 
development of the ERRP, including: 
 

a) Extensive and independently verified analysis of the integrity of the storage mechanism. 
b) Selection of qualified and experienced storage facility operator. 
c) Selection of qualified and experienced drilling contractor. 
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 Risk mitigation measures include: 
 

a) Continuous monitoring of transportation and injection systems. 
b) Routine measurement and reporting of CO2 volumes. 
c) Physical security, barriers, and signage around injection facilities. 
d) Primary and secondary containment for leaked fluids at injection well pads. 

 
 A review of the ERRP technical risk categories for SCS2 identified a list of events that could 
potentially result in the movement of injected CO2 or formation fluids in a manner that may 
endanger a USDW and require an emergency response. These events are as follows: 
 

a) Loss of injectivity 
b) Lower storage capacity than modeled 
c) Containment loss – lateral migration of CO2  
d) Containment loss – pressure propagation  
e) Containment loss – vertical migration of CO2 or formation water brine via injection wells, 

other wells, or inadequate confining zones 
f) Natural disasters  

 
 If it is determined that one or more of these events has occurred, the emergency response 
actions that will be implemented are described in the ERRP (Section 7.0) of this SFP application. 
SCS2 planned response actions are summarized in Table 7-6.  
 
12.2.4.2 Estimation of Costs of Emergency Response Actions 
Estimating the costs of implementing the emergency response actions in Table 7-6 is challenging 
since remediation measures specifically dedicated to CO2 storage impacts are poorly documented, 
with one of the more important data gaps being the lack of precise knowledge of the leakage 
mechanisms and associated impacts (Manceau and others, 2014). Furthermore, to date, no 
remediation action following CO2 leakage after geologic storage has ever been implemented 
mainly because of the absence of established impacts (Manceau and others, 2014). Consequently, 
the degree of maturity of remediation measures in the carbon capture and storage (CCS) field is 
low, making it necessary to rely on literature that is primarily based on modeling or hypotheticals 
with other release and loss containment events, e.g., the analogy between CO2 and volatile organic 
compounds, the latter having been addressed extensively in the literature. Additionally, for the 
remedial measures, costs and time for adequate removal are generally site-dependent, and no 
information is specifically available in this area in the CCS field.  
 
12.2.4.2.1 Identification of Remediation Technologies  
Manceau and others (2014) identified several remediation technologies/strategies that are available 
to address the potential impacted media that may result from an emergency event. These impacted 
media and remediation measures are listed in Table 12-5. The impacted media in Table 12-5 
include surface and groundwater/USDW, vadose zone, indoor settings, and atmosphere; the 
remedial measures include a combination of active (e.g., air sparging) and passive (e.g., dispersion, 
natural attenuation) systems.
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Table 12-5. Proposed Technologies/Strategies for Remediation of Potential Impacted 
Media 
Impacted Media Potential Remedial Measures 
Groundwater/USDW Monitored natural attenuation 

Pump-and-treat 
Air sparging 
Permeable reactive barrier  
Extraction/injection 
Biological remediation 

Vadose Zone (soil gas) Monitored natural attenuation 
Soil vapor extraction 
pH adjustment (via spreading of alkaline 
supplements, irrigation, and drainage) 

Surface Water Passive systems, e.g., natural attenuation 
Active treatment systems 

Atmosphere Passive systems, e.g., natural mixing, 
dispersion 

Indoor/Workplace Settings  Sealing of leak points 
Depressurization 
Ventilation  

 
 
 However, it is important to note that, at this time, no methodology is widely accepted for 
designing intervention and remediation plans for CO2 geologic storage projects. In an effort to 
establish SCS2’s site-specific financial assurance obligation, three areas were evaluated, as 
follows: 
 

1) Cost estimates specific to remediation within SCS2’s AOR, 
2) Methodologies and estimates from permitted North Dakota storage facilities, and 
3) Existing literature (Manceau and others, 2014; Bielicki and others, 2014).  

 
12.2.4.2.2 Estimation of Costs for Implementing Emergency Event Responses 
SCS2 has compiled cost estimates regarding a conservative hypothetical emergency event scenario 
to provide for future financial assurance. This conservative outer-limit cost estimate was calculated 
and used as a basis for this FADP. 
 
Emergency Remedial Response Scenarios 
The applicant formed a team to evaluate and quantify project risks based upon the scenarios 
described in the ERRP. The team consisted of members with relevant professional qualifications 
and experience in subsurface analysis, drilling engineering, facilities engineering, operations, well 
control events, and finance. The team evaluated and considered hypothetical scenarios for costs 
estimates in this document and identified site-specific financial risks. 
 
 Following the identification of financial risks, the applicant compiled cost estimates 
associated with a conservative hypothetical scenario wherein a failure of well integrity in an 
injection well causes a loss of containment in which a significant volume of CO2 and briny water 
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migrates to the surface during injection operations through one of the injection wells. The 
conservative hypothetical scenario response action includes potential responses including but not 
limited to securing the location, diagnostics, well control and containment activities, remediation 
of injection well integrity, evaluation of environmental impacts, installation of monitoring 
equipment, and execution of surface remediation. The remediation plan would be discussed with 
DMR-O&G. The scenario contemplates a reactive response approach, e.g., mobilization of 
response personnel and equipment upon discovery of such an event to diagnose and develop a 
remediation plan. This approach is considered appropriate because of the remoteness of the 
residual risk. Specific postoccurrence action is not determinable until occurrence; thus actual 
response to such an event would be based on its severity. Because of the remote likelihood, this 
single conservative scenario was compiled to account for the outer-limit cost estimate to satisfy 
event response. The scenario used for cost estimating assumed the optimal operating conditions 
(10 years of operation) requiring outer-limit response and remediation costs. This conservative 
outer-limit cost estimate was calculated and used as a basis for this FADP. 
 
Endangerment of Drinking Water Sources 
As discussed in the ERRP section, the risk of endangerment to USDWs is considered remote. 
However, as part of the reactive response scenario contemplated in the ERRP cost estimate, the 
applicant assessed the specific response actions and cost data to represent the likely impact of such 
an event on sources of drinking water. Because of precautions taken in the design for spill control 
and pollution prevention, the well pad design incorporates a berm that, in combination with the 
response strategy, would minimize this portion of environmental repair. Thus, the applicant 
assessed the second reactive scenario, which contemplates a subsurface leak scenario. This 
subsurface leak scenario has primary costs related to groundwater delineation and an extended 
period (10 years) of quarterly monitoring and reporting after emergency remedial actions are taken. 
 
Selected Elements of Analysis of Inherent Risks 
From the surface to the lowermost USDW—the Fox Hills Aquifer—the groundwater is considered 
a protected aquifer with <10,000 ppm TDS (total dissolved solids). The Fox Hills base is estimated 
at a depth of approximately 1000 ft and is followed by a thick section of clays with a thickness of 
approximately 2600 ft. These clays act as a seal until the next major permeable zone, the Inyan 
Kara. The Inyan Kara is an underpressured formation that is classified as an exempt aquifer under 
North Dakota Century Code (N.D.C.C.) § 43-02-05-03 west of the 83W range line, and this 
formation is mostly targeted for water disposal wells in those areas. Approximately 1087 ft of cap 
rock acts as a main seal between the Inyan Kara zone and the Broom Creek.  
 
 Inside the AOR, 39 domestic water wells, 39 stock water wells, one industrial water well, 
49 water monitoring wells, and 2 Department of Water Resources wells are located in shallow 
aquifers, providing water for the associated farms’ livestock, irrigation, and localized consumption 
(Figure 4-3). Two existing wells that penetrate the Fox Hills Formation (MGW01 and MGW06) 
and one new Fox Hills monitoring well (MGW10) will monitor the lowest USDW within the AOR, 
as shown in Figure 5-4 and discussed in the testing and monitoring strategy (Section 5.7). 
 
 No producible oil, natural gas, or other reserves are reported in the AOR for the Broom 
Creek Formation or overlying formations. As described in the AOR and corrective action section 
(Section 4.0) for the SCS2 storage reservoir, one deep well penetrates the storage complex (the 
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Archie Erickson 2 stratigraphic wellbore) within or in proximity to the plume boundaries and the 
identified pressure front. These wells are identified in Section 4.2.  
 
 Currently, no existing mines have plans to mine coal in the storage facility area (SFA) during 
the project’s operational period. The Coyote Creek Mine is the closest mine to the SFA’s northwest 
boundary, but through verification of its extended mine plan map filed with the ND PSC 
Reclamation Division (Extended Mining Plan Map, Section 3.1.4, NDPSC- Reclamation Division 
Permit # NACC-1302, Rev. 11), Coyote Creek Mine shows no coal development within the SFA 
boundary; this extended mine plan map references plans through 2040. The Beulah Mine is a mine 
near the northern storage facility boundary area that no longer has active coal removal and is 
undergoing final reclamation. 
 
12.2.4.2.3 Cost Estimates 
The tables in Section 12 provide a detailed estimate, in current dollars (2023), of the cost for 
performing corrective actions on wells in the AOR, plugging the injection well, PISC and facility 
closure, endangerment to USDWs, flowline abandonment and ERRP. Table 12-1 is a summary of 
the cost estimates underlying the FADP, identifying proposed financial instrument(s) that will 
provide the appropriate assurance to regulatory agencies of the applicant’s intent and ability to 
fulfill its responsibilities.  
 
 The values included in the FADP are based on cost estimates provided during the permit 
application development process and are based on the hiring of a third party to perform the services 
or procurement of goods associated with performance. For that reason, the estimate includes costs 
such as project management and oversight, general and administrative costs, and overhead during 
the postinjection period. These values are subject to change during the course of the project to 
account for inflation of costs and any changes to the project that affect the cost of the covered 
activities. SCS2 will adjust the value of the financial instruments if the cost estimates change, and 
it will submit any adjustment to DMR-O&G for approval (N.D.A.C. § 43-05-01-09.1[3] and 
N.D.A.C. § 43-05-01-19).  
 
 Tables 12-6 and 12-7 provide additional information for the future cost estimates provided 
in Table 12-1. 
 
 
Table 12-6. Cost Estimate for Emergency and Remedial Response Plan* 
Activity/Item Cost 
General Incident Response and Diagnostics $600,000 
Well Control and Containment Activities $8,100,000 
Well Integrity and Site Remediation Activities $2,400,000 

Total $11,100,000 
* These costs are based on activities in response to a hypothetical scenario with remote risk of occurrence. Costs are 

based on estimates of current (2023) contract rates. 
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Table 12-7. Cost Estimate for Endangerment of USDWs* 
Description  Total Estimated Amount 
General Response, Delineation, and Water Replacement $2,220,000 
Quarterly Groundwater Monitoring (10 years) and 
Reporting  

$750,000  

P&A of Groundwater-Monitoring Wells $55,000 
Total  $3,025,000 

* These costs are based on activities in response to a hypothetical scenario with remote risk of occurrence. Costs are 
based on estimates of current (2023) contract rates. 

 
 
12.3 Financial Instruments 
The applicant will establish a financial instrument(s) 30–60 days prior to inception of coverage, 
which is expected to be at or just prior to the commencement of injection operations (N.D.A.C. § 
43-05-01-09.1. The applicant will provide financial assurance in the form of a surety bond to 
ensure funds are available for PISC and facility closure activities (N.D.A.C. § 43-05-01-09.1[1][a] 
and N.D.A.C. § 43-05-01-19). The applicant will also obtain a pollution liability policy(s) to cover 
emergency and remedial response costs and endangerment of USDWs under N.D.A.C. § 43-05-
01-13 and a financial instrument (surety bond) to cover the costs of plugging the injection wells 
(N.D.A.C. § 43-05-01-11.5). No estimates have been provided for corrective action (N.D.A.C. § 
43-05-01-05.1) because no action is required at this time.  
 
 This application presents the estimated total costs ($20,868,800) of these activities and a 
breakdown apportionment across proposed financial instruments in Table 12-1. Section 12.2 of 
this FADP provides additional details of the financial responsibility cost estimates for each 
activity. 
 
 The company providing insurance will meet all the following criteria: 
 

1. The company is authorized to transact business in North Dakota.  
 
2. The company has either passed the specified financial strength requirements based on 

credit ratings or has met a minimum rating, minimum capitalization, and ability to pass 
the rating, when applicable. 

 
3. The third-party insurance can be maintained until such a time that DMR-O&G determines 

that the storage operator has fulfilled its financial obligations.  
 
 The third-party insurance, which identifies SCS2 as the covered party, will be provided by 
one or a combination of the companies meeting the creditworthiness and other requirements of 
N.D.A.C. §43-05-01-09.1. However, the greatest hypothetical exposure evaluated would be an 
acute upward migration through a CO2 injection well, which would have an estimated cost of 
$14,125,000 for emergency and remedial response actions, as well as coverage identified in the 
endangerment of USDWs.  
 
 Coverage terms are of an indicative/estimated nature only at this time, as firm and bindable 
terms are not possible this far in advance of commencement of injection operations; however, final 
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coverage terms and costs will be determined upon full underwriting and firm/bindable quotations 
to be issued by insurers 30–60 days prior to inception of coverage, which is expected to be at or 
just prior to the commencement of injection operations. The actual third-party insurance 
companies will be determined closer to the proposed injection start date and will meet both of the 
following criteria, as specified in N.D.A.C. §43-05-01-09.1(1)(g): 
 

1. The companies satisfy financial strength requirements based on credit ratings in the top 
four categories of either Standard & Poor’s (AAA, AA, A, or BBB) or Moody’s (Aaa, 
Aa, A, Baa). 

 
2. The companies meet a minimum rating (minimum rating based on an issuer, credit, 

securities, or financial strength rating as a demonstration of financial stability) and 
minimum capitalization (i.e., demonstration that minimum thresholds are met for the 
following financial ratios: debt–equity, assets–liabilities, cash return on liabilities, 
liquidity, and net profit) and are able to pass bond rating in the top four categories of 
either Standard & Poor’s (AAA, AA, A, or BBB) or Moody’s (Aaa, Aa, A, Baa), when 
applicable. 
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Neset Consulting
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Certificate of Analysis

Workorder: Archie Erickson 2 (966)

Approval
All data reported has been reviewed and approved by:

Claudette Carroll, Lab Manager Bismarck, ND

Analyses performed under Minnesota Department of Health Accreditation conforms to the current TNI standards.

NEW ULM LAB CERTIFICATIONS:
MN LAB # 027-015-125  ND WW/DW # R-040

BISMARCK LAB CERTIFICATIONS:
MN LAB # 038-999-267  ND W/DW # ND-016  SD SDWA
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confidential property of clients, and authorization for publication of statements, conclusions or extracts from or regarding our reports is reserved pending our written approval.
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Workorder Summary
Workorder Comments
All samples that have analytes analyzed by method 6010D or 6020B that have a number other than 1 displayed in the DF column required dilution 
due to matrix and/or high concentration of target analytes.  Reporting limits have been raised to account for dilution.

Analysis Results Comments
966001 (Inyan Kara)

Sample analyzed beyond holding time.(pH)

966002 (Broom Creek)

Sample analyzed beyond holding time.(pH)
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Analytical Results
Lab ID: 966001
Sample ID: Inyan Kara

Date Collected: 05/06/2022 03:53
Date Received: 05/06/2022 08:10

Matrix: Groundwater
MVTL Field Service Collector:

YesReceived on Ice:6.3Temp @ Receipt (C):

Calculated

Method: SM1030F

Parameter Results Units RDL DF Prepared Analyzed By Cert Qual

Cation Summation 53.6 meq/L 1 06/01/2022 
08:20

06/01/2022 
08:20 CW

Anion Summation 56.0 meq/L 1 06/01/2022 
08:20

06/01/2022 
08:20 CW

Percent Difference -2.23 % 1 06/01/2022 
08:20

06/01/2022 
08:20 CW

Inorganic Chemistry

Method: ASTM D516-11

Parameter Results Units RDL DF Prepared Analyzed By Cert Qual

Sulfate 1270 mg/L 100 20 05/11/2022 
08:45

05/11/2022 
08:45 SRD MA,NDA

Method: EPA 350.1

Parameter Results Units RDL DF Prepared Analyzed By Cert Qual

Ammonia as N 1.04 mg/L 0.2 1 05/09/2022 
10:25

05/09/2022 
10:25 EJV

Method: EPA 353.2

Parameter Results Units RDL DF Prepared Analyzed By Cert Qual

Nitrate + Nitrite as N <0.2 mg/L 0.2 1 05/12/2022 
10:51

05/12/2022 
10:51 EJV MA,NDA

Method: SM 5310C-2014

Parameter Results Units RDL DF Prepared Analyzed By Cert Qual

Total Organic Carbon 49.1 mg/L 0.5 10 05/17/2022 
08:23

05/17/2022 
08:23 NS MA,NDA

Method: SM2320 B-2011

Parameter Results Units RDL DF Prepared Analyzed By Cert Qual

Alkalinity, Total 399 mg/L as 
CaCO3 20.5 1 05/09/2022 

15:02
05/09/2022 
15:02 RAA MA,NDA

Alkalinity, Phenolphthalein <20.5 mg/L as 
CaCO3 20.5 1 05/09/2022 

15:02
05/09/2022 
15:02 RAA

Carbonate <20.5 mg/L as 
CaCO3 20.5 1 05/09/2022 

15:02
05/09/2022 
15:02 RAA

Bicarbonate 397 mg/L as 
CaCO3 20.5 1 05/09/2022 

15:02
05/09/2022 
15:02 RAA

Hydroxide <20.5 mg/L as 
CaCO3 20.5 1 05/09/2022 

15:02
05/09/2022 
15:02 RAA
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Analytical Results
Lab ID: 966001
Sample ID: Inyan Kara

Date Collected: 05/06/2022 03:53
Date Received: 05/06/2022 08:10

Matrix: Groundwater
MVTL Field Service Collector:

YesReceived on Ice:6.3Temp @ Receipt (C):

Inorganic Chemistry

Method: SM2510 B-2011 EC

Parameter Results Units RDL DF Prepared Analyzed By Cert Qual

Specific Conductance 5105 umhos/cm 1 1 05/09/2022 
15:02

05/09/2022 
15:02 RAA MA,NDA

Method: SM4500 H+ B-2011

Parameter Results Units RDL DF Prepared Analyzed By Cert Qual

pH 8.3 units 0.1 1 05/09/2022 
15:02

05/09/2022 
15:02 RAA MA,NDA *

Method: SM4500-Cl-E 2011

Parameter Results Units RDL DF Prepared Analyzed By Cert Qual

Chloride 766 mg/L 10.0 5 05/09/2022 
12:12

05/09/2022 
12:12 SRD MA,NDA

Method: USGS I-1750-85

Parameter Results Units RDL DF Prepared Analyzed By Cert Qual

Total Dissolved Solids 3340 mg/L 10 1 05/09/2022 
13:50

05/09/2022 
13:50 RAA MA,NDA

Metals

Method: EPA 245.1

Parameter Results Units RDL DF Prepared Analyzed By Cert Qual

Mercury, Dissolved <0.0002 mg/L 0.0002 1 05/10/2022 
14:24

05/09/2022 
13:30 MDE MA,NDA

Method: EPA 6010D

Parameter Results Units RDL DF Prepared Analyzed By Cert Qual

Calcium 20.8 mg/L 5 5 05/06/2022 
16:55

05/16/2022 
13:39 SLZ MA,NDA

Magnesium <5 mg/L 5 5 05/06/2022 
16:55

05/16/2022 
13:39 SLZ MA,NDA

Sodium 1200 mg/L 5 5 05/06/2022 
16:55

05/16/2022 
13:39 SLZ MA,NDA

Potassium 6.19 mg/L 5 5 05/06/2022 
16:55

05/16/2022 
13:39 SLZ MA,NDA

Iron <0.5 mg/L 0.5 5 05/06/2022 
16:55

05/10/2022 
12:58 SLZ MA,NDA

Manganese <0.25 mg/L 0.25 5 05/06/2022 
16:55

05/10/2022 
12:58 SLZ MA,NDA

Barium, Dissolved <0.5 mg/L 0.5 5 05/11/2022 
15:02

05/12/2022 
11:03 SLZ MA,NDA

Strontium, Dissolved 0.89 mg/L 0.5 5 05/11/2022 
15:02

05/12/2022 
11:03 SLZ MA,NDA
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Analytical Results
Lab ID: 966001
Sample ID: Inyan Kara

Date Collected: 05/06/2022 03:53
Date Received: 05/06/2022 08:10

Matrix: Groundwater
MVTL Field Service Collector:

YesReceived on Ice:6.3Temp @ Receipt (C):

Metals

Method: EPA 6020B

Parameter Results Units RDL DF Prepared Analyzed By Cert Qual

Arsenic, Dissolved <0.002 mg/L 0.002 5 05/11/2022 
15:02

05/24/2022 
15:10 MDE MA,NDA

Chromium, Dissolved 0.0037 mg/L 0.002 5 05/11/2022 
15:02

05/24/2022 
15:10 MDE MA,NDA

Lead, Dissolved 0.0014 mg/L 0.0005 5 05/11/2022 
15:02

05/24/2022 
15:10 MDE MA,NDA

Selenium, Dissolved <0.005 mg/L 0.005 5 05/11/2022 
15:02

05/24/2022 
15:10 MDE MA,NDA

Silver, Dissolved <0.0005 mg/L 0.0005 5 05/11/2022 
15:02

05/24/2022 
15:10 MDE MA,NDA

Cadmium, Dissolved <0.0005 mg/L 0.0005 5 05/11/2022 
15:02

05/24/2022 
15:10 MDE MA,NDA

Molybdenum, Dissolved 0.0106 mg/L 0.002 5 05/11/2022 
15:02

05/24/2022 
15:10 MDE MA,NDA

Copper, Dissolved 0.0228 mg/L 0.002 5 05/11/2022 
15:02

05/24/2022 
15:10 MDE MA,NDA

Sampling Information 

Method: 120.1

Parameter Results Units RDL DF Prepared Analyzed By Cert Qual

Specific Conductance - Field 5744 umhos/cm 1 1 05/06/2022 
03:53

05/06/2022 
03:53 JSM

Method: 150.2

Parameter Results Units RDL DF Prepared Analyzed By Cert Qual

pH - Field 8.15 units 0.01 1 05/06/2022 
03:53

05/06/2022 
03:53 JSM

Method: 170.1

Parameter Results Units RDL DF Prepared Analyzed By Cert Qual

Temperature - Field C 17.97 degrees C 1 05/06/2022 
03:53

05/06/2022 
03:53 JSM
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Analytical Results
Lab ID: 966002
Sample ID: Broom Creek

Date Collected: 05/06/2022 03:40
Date Received: 05/06/2022 08:10

Matrix: Groundwater
MVTL Field Service Collector:

YesReceived on Ice:6.3Temp @ Receipt (C):

Calculated

Method: SM1030F

Parameter Results Units RDL DF Prepared Analyzed By Cert Qual

Cation Summation 1960 meq/L 1 06/01/2022 
08:21

06/01/2022 
08:21 CW

Anion Summation 2210 meq/L 1 06/01/2022 
08:21

06/01/2022 
08:21 CW

Percent Difference -5.92 % 1 06/01/2022 
08:21

06/01/2022 
08:21 CW

Inorganic Chemistry

Method: ASTM D516-11

Parameter Results Units RDL DF Prepared Analyzed By Cert Qual

Sulfate 2800 mg/L 100 20 05/11/2022 
08:46

05/11/2022 
08:46 SRD MA,NDA

Method: EPA 350.1

Parameter Results Units RDL DF Prepared Analyzed By Cert Qual

Ammonia as N 0.34 mg/L 0.2 1 05/09/2022 
10:26

05/09/2022 
10:26 EJV

Method: EPA 353.2

Parameter Results Units RDL DF Prepared Analyzed By Cert Qual

Nitrate + Nitrite as N 104 mg/L 20 100 05/12/2022 
10:41

05/12/2022 
10:41 EJV MA,NDA

Method: SM 5310C-2014

Parameter Results Units RDL DF Prepared Analyzed By Cert Qual

Total Organic Carbon 0.5 mg/L 0.5 1 05/17/2022 
08:23

05/17/2022 
08:23 NS MA,NDA

Method: SM2320 B-2011

Parameter Results Units RDL DF Prepared Analyzed By Cert Qual

Alkalinity, Total 98 mg/L as 
CaCO3 20.5 1 05/09/2022 

15:21
05/09/2022 
15:21 RAA MA,NDA

Alkalinity, Phenolphthalein <20.5 mg/L as 
CaCO3 20.5 1 05/09/2022 

15:21
05/09/2022 
15:21 RAA

Carbonate <20.5 mg/L as 
CaCO3 20.5 1 05/09/2022 

15:21
05/09/2022 
15:21 RAA

Bicarbonate 98 mg/L as 
CaCO3 20.5 1 05/09/2022 

15:21
05/09/2022 
15:21 RAA

Hydroxide <20.5 mg/L as 
CaCO3 20.5 1 05/09/2022 

15:21
05/09/2022 
15:21 RAA
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Analytical Results
Lab ID: 966002
Sample ID: Broom Creek

Date Collected: 05/06/2022 03:40
Date Received: 05/06/2022 08:10

Matrix: Groundwater
MVTL Field Service Collector:

YesReceived on Ice:6.3Temp @ Receipt (C):

Inorganic Chemistry

Method: SM2510 B-2011 EC

Parameter Results Units RDL DF Prepared Analyzed By Cert Qual

Specific Conductance 121300 umhos/cm 1 1 05/09/2022 
15:21

05/09/2022 
15:21 RAA MA,NDA

Method: SM4500 H+ B-2011

Parameter Results Units RDL DF Prepared Analyzed By Cert Qual

pH 6.8 units 0.1 1 05/09/2022 
15:21

05/09/2022 
15:21 RAA MA,NDA *

Method: SM4500-Cl-E 2011

Parameter Results Units RDL DF Prepared Analyzed By Cert Qual

Chloride 76000 mg/L 1000 500 05/09/2022 
12:47

05/09/2022 
12:47 SRD MA,NDA

Method: USGS I-1750-85

Parameter Results Units RDL DF Prepared Analyzed By Cert Qual

Total Dissolved Solids 115000 mg/L 10 1 05/09/2022 
13:50

05/09/2022 
13:50 RAA MA,NDA

Metals

Method: EPA 245.1

Parameter Results Units RDL DF Prepared Analyzed By Cert Qual

Mercury, Dissolved <0.0002 mg/L 0.0002 1 05/10/2022 
14:24

05/09/2022 
13:30 MDE MA,NDA

Method: EPA 6010D

Parameter Results Units RDL DF Prepared Analyzed By Cert Qual

Calcium 2410 mg/L 50 50 05/06/2022 
16:55

05/16/2022 
13:44 SLZ MA,NDA

Magnesium 409 mg/L 50 50 05/06/2022 
16:55

05/16/2022 
13:44 SLZ MA,NDA

Sodium 41200 mg/L 250 250 05/06/2022 
16:55

05/19/2022 
16:42 SLZ MA,NDA

Potassium 774 mg/L 50 50 05/06/2022 
16:55

05/16/2022 
13:44 SLZ MA,NDA

Iron <5 mg/L 5 50 05/06/2022 
16:55

05/10/2022 
13:05 SLZ MA,NDA

Manganese <2.5 mg/L 2.5 50 05/06/2022 
16:55

05/10/2022 
13:05 SLZ MA,NDA

Barium, Dissolved <5 mg/L 5 50 05/11/2022 
15:02

05/12/2022 
11:06 SLZ MA,NDA

Strontium, Dissolved 73.4 mg/L 5 50 05/11/2022 
15:02

05/12/2022 
11:06 SLZ MA,NDA
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Analytical Results
Lab ID: 966002
Sample ID: Broom Creek

Date Collected: 05/06/2022 03:40
Date Received: 05/06/2022 08:10

Matrix: Groundwater
MVTL Field Service Collector:

YesReceived on Ice:6.3Temp @ Receipt (C):

Metals

Method: EPA 6020B

Parameter Results Units RDL DF Prepared Analyzed By Cert Qual

Arsenic, Dissolved <0.02 mg/L 0.02 50 05/11/2022 
15:02

05/24/2022 
16:39 MDE MA,NDA

Chromium, Dissolved <0.02 mg/L 0.02 50 05/11/2022 
15:02

05/24/2022 
16:39 MDE MA,NDA

Lead, Dissolved <0.005 mg/L 0.005 50 05/11/2022 
15:02

05/24/2022 
16:39 MDE MA,NDA

Selenium, Dissolved 0.1653 mg/L 0.05 50 05/11/2022 
15:02

05/24/2022 
16:39 MDE MA,NDA

Silver, Dissolved <0.005 mg/L 0.005 50 05/11/2022 
15:02

05/24/2022 
16:39 MDE MA,NDA

Cadmium, Dissolved 0.0244 mg/L 0.005 50 05/11/2022 
15:02

05/24/2022 
16:39 MDE MA,NDA

Molybdenum, Dissolved 0.7248 mg/L 0.02 50 05/11/2022 
15:02

05/24/2022 
16:39 MDE MA,NDA

Copper, Dissolved 0.1610 mg/L 0.02 50 05/11/2022 
15:02

05/24/2022 
16:39 MDE MA,NDA

Sampling Information 

Method: 120.1

Parameter Results Units RDL DF Prepared Analyzed By Cert Qual

Specific Conductance - Field 133869 umhos/cm 1 1 05/06/2022 
03:40

05/06/2022 
03:40 JSM

Method: 150.2

Parameter Results Units RDL DF Prepared Analyzed By Cert Qual

pH - Field 6.55 units 0.01 1 05/06/2022 
03:40

05/06/2022 
03:40 JSM

Method: 170.1

Parameter Results Units RDL DF Prepared Analyzed By Cert Qual

Temperature - Field C 17.67 degrees C 1 05/06/2022 
03:40

05/06/2022 
03:40 JSM
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B-1.  FRESHWATER WELL FLUID SAMPLING 
Table B-1 summarizes the results from existing groundwater wells for ranges of pH, electrical 
conductivity (EC), total dissolved solids (TDS), and total alkalinity measured from 35 monitoring 
sites within BK Fischer area of review (AOR). Monitoring sites were selected to supplement 
forthcoming groundwater sampling to establish baseline conditions. Figure B-1 is a map showing 
the locations of the selected monitoring sites. Water chemistry results are included below. 
 
 
Table B-1. Summary of Available Water Chemistry Data at 35 Sampling Locations within the 
AOR 

 

 

Number 
of Wells 

Water 
Samples 

Data 
Vintage 

Sampling 
Horizon pH 

EC, 
mS/cm TDS, mg/L 

Total 
Alkalinity, 

mg/L 
CaCO3 

4 16 2018–22 Antelope Creek 6.8–8.1 528–2839 1620–2240 529–2831 
1 5 2018–22 Coyote Creek 

Alluvium 
7.3–7.8 660–3690 2120–2430 680–2853 

2 6 2018–22 Jim Creek 7.4–8.1 1410–2690 1520–1780 1320–2490 
1 5 2018–22 Upper Kinneman 

Creek 
7.0–8.29 1569–3136 2010–2070 1540–3150 

5 25 2018–22 Schoolhouse 4.0–8.3 856–3470 1760–2390 0–2838 
2 3 2018–22 Twin Buttes 6.9–7.3 1326–4937 889–3470 406–1560 
13 60 2018–22 Beulah–Zap 6.3–8.3 577–3078 831–2350 291–2831 
5 19 2018–22 Spaer 6.9–8.4 1385–3013 1050–2730 490–1333 
2 2 1967–68; 

1994 
Unknown 6.3–7.0 1400–1850 951–1290 NA 
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Figure B-1. Locations within the AOR of the 35 water wells with available sampling data. 
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C.1 GEOCHEMICAL INTERACTIONS 
 
C.1.1 Geochemical Interaction of Injection Zone (Broom Creek Formation) 
Geochemical simulation was performed to calculate the effects of introducing the CO2 stream to 
the injection zone. The injection zone, the Broom Creek Formation, was investigated using the 
geochemical analysis option available in GEM, the compositional simulation software package 
from Computer Modelling Group Ltd. (CMG). GEM is also the primary simulation software used 
for evaluation of the reservoir’s dynamic behavior resulting from the expected CO2 injection. For 
this geochemical modeling study, the injection scenario consisted of a single injection well 
injecting for a 20-year period with maximum bottomhole pressure (BHP) and maximum wellhead 
pressure (WHP) constraints of 3624 and 2100 psi, respectively. A postinjection period of 25 years 
was run in the model to evaluate any dynamic behavior and/or geochemical reaction after the CO2 
injection is stopped.  
 
 The anticipated average CO2 stream composition is 98.25% CO2, 1.44% N2, and 0.31% O2, 
with a trace amount of H2S. The CO2 stream, shown in Table C-1 that was used for geochemical 
modeling, contains a higher amount of O2 (2%). The modeled stream containing ~95% CO2 and 
2% O2 was used to represent a conservative scenario where the oxygen concentration is highest, 
potentially triggering more geochemical reactions in the formation. This simulation scenario was 
run with and without the geochemical model analysis option included, and results from the two 
cases were compared (Figures C-1 and C-2). 
 
 The case with geochemical analysis (geochemistry case) was constructed using the average 
mineralogical composition of the Broom Creek Formation rock materials (78% of bulk reservoir 
volume) and average formation brine composition (22% of bulk reservoir volume). X-ray 
diffraction (XRD) data from the Archie Erickson 2 core samples were used to inform the 
mineralogical composition of the Broom Creek Formation (Table C-2). Illite was chosen to 
represent clay for geochemical modeling as it was the most prominent type of clay identified in 
the XRD data. Ionic composition of the Broom Creek Formation water, derived from the state-
certified analysis reported in Appendix A, is listed in Table C-3. 
 
 

Table C-1. CO2 Stream  
Composition Used for  
Geochemical Modeling 
Component  mol% 
CO2 94.999 
N2  3 
O2  2 
H2S  1.0E-3 
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Figure C-1. Top graph shows cumulative injection vs. time; bottom graph shows gas 
injection rate vs. time. There is no observable difference in injection volume and gas rate 
due to geochemical reactions.  
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Figure C-2. Top graph shows WHP vs. time; bottom graph shows BHP vs. time. There is no 
observable difference in pressures due to geochemical reactions. 

 
 

Table C-2. Averaged XRD data for 
(Archie Erickson 2) Broom Creek 
Core Sample  
Mineral Data wt% 
Illite 3.91 
K-Feldspar 3.54 
Albite 1.23 
Quartz 49.57 
Dolomite 34.5 
Anhydrite 7.2 
Siderite 1.00E-08 
Hematite 0.05 
Ankerite 1.00E-08 
Fe(OH)3 1.00E-08 
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Table C-3. Archie Erickson 2 Broom Creek 
Formation Water Ionic Composition 
Component mg/L Molality 
Na+ 41,200 1.87593 
K+ 774 0.020723 
Ca2+ 2410 0.062946 
Mg2+ 409 0.017615 
Fe2+ 5 9.37E-05 
SO4

2- 2800 3.05E-02 
Cl- 76,000 2.24398 
HCO3

- 98 1.68E-03 
H+ 0.0001131 1.17E-07 
Al3+ 1E-10 3.88E-15 
OH- 0.0095643 5.89E-07 
SiO2(aq) 1.00E-10 1.74E-15 
CO3

2- 0.00001 1.74E-10 
Fe3+ 1.00E-10 1.86E-15 

 
 
 The results do not show an evident difference in the CO2 gas molality fraction between both 
cases as seen in Figures C-1 and C-2 for volume injected and injection pressure simulation results. 
As a result of geochemical reactions in the reservoir, cumulative volume and injection rate have 
no observable difference between the geochemical and nongeochemical cases. The resulting BHP 
and WHP from the two cases are nearly identical, with no appreciable differences. 
 
 Figure C-3 shows the location of the cross sections and Layer 30 used in Figures C-4a and 
C-4b to depict the geochemical modeling results. Figures C-4a and C-4b show the concentration 
of CO2, in molality, in the reservoir after 20 years of injection plus 25 years of postinjection for 
the geochemistry model and nongeochemistry model, respectively. 
 
 The pH of the reservoir brine changes in the vicinity of the CO2 accumulation, as shown in 
Figure C-5a. The pH of the Broom Creek Formation native-brine sample is 6.95, whereas the fluid 
pH declines to approximately 4.52 in the CO2-flooded areas near the well as a result of CO2 
dissolution in the native formation brine (Figure C-5b).
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Figure C-3. Index map of west-east and south-north cross sections, and simulation Layer 30 at 3736.3 ft (SSTVD, subsea true 
vertical depth).  
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Figure C-4a. CO2 molality for the geochemistry case simulation results after 20 years of injection plus 25 years postinjection, 
showing the distribution of CO2 molality in log scale. The top-left image is west-east, and the top-right image is a south-north 
cross section. The bottom image is a planar view of simulation Layer 30 at 3736.3 ft (SSTVD). 
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Figure C-4b. CO2 molality for the nongeochemistry case simulation results after 20 years of injection plus 25 years postinjection, 
showing the distribution of CO2 molality in log scale. The top-left image is west-east, and top-right image is a south-north cross 
section. The bottom image is a planar view of simulation Layer 30 at 3736.3 ft (SSTVD). 
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Figure C-5a. Geochemistry case simulation results after 20 years of injection plus 25 years postinjection showing the pH of 
formation brine in log scale. The top-left image is west-east, and top-right image is a south-north cross section. The bottom image 
is a planar view of simulation Layer 30 at 3736.3 ft (SSTVD).
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Figure C-5b. Geochemistry case simulation results through 20 years of injection plus  
25 years postinjection showing the pH of the Broom Creek Formation brine at the wellbore 
vs. time for Layer 30 at 3736.3 ft (SSTVD), Layer 44 at 3824.5 ft (SSTVD), and Layer 62 at 
3938 ft. (SSTVD). 

 
 
 Figures C-6a and C-6b show the cross section for O2 molality in the Broom Creek Formation. 
Figure C-6a shows the cross section for the concentration of O2, in molality, in the reservoir after 
20 years of injection plus 25 years of postinjection for the geochemistry model scenario, and  
Figure C-6b shows the same information for the nongeochemistry simulation case for comparison. 
The results do not show an evident difference in the O2 gas molality fraction between both cases. 
After being injected, the 2% molar oxygen content in the injection stream is dissolved in the brine 
and likely to cause oxidative reactions of the minerals which may induce dissolution/precipitation 
of reactive minerals and formation of secondary minerals in the reservoir. The simulation results 
showed no significant precipitation caused by the high concentration of O2 that would affect the 
CO2 injection volume as demonstrated by the comparison in injection rates between the case with 
and without geochemical modeling shown in Figure C-2.
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Figure C-6a. Cross section for O2 molality for the geochemistry case simulation results after 20 years of injection plus 25 years 
postinjection showing the distribution of O2 in gas phase in a log scale. The top-left image is west-east, and the top-right image is a 
south-north cross section. The bottom image is a planar view of simulation Layer 30 at 3736.3 ft (SSTVD). 
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Figure C-6b. Cross section for O2 molality for the nongeochemistry case simulation results after 20 years of injection plus 25 years 
postinjection showing the distribution of O2 in gas phase in a log scale. The top-left image is west-east, and the top-right image is a 
south-north cross section. The bottom image is a planar view of simulation Layer 30 at 3736.3 ft (SSTVD).  
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 Figure C-7 shows the mass of mineral dissolution and precipitation due to CO2 injection in 
the Broom Creek Formation. Dolomite is the most prominent dissolved mineral, while anhydrite 
is the most prominent precipitated mineral. All other minerals showed very limited variations.  
 
 Simulation results show that, during CO2 injection, the supercritical CO2 (free-CO2 gas) 
remains dominant. CO2 dissolution in the formation water and residual trapping of CO2 slowly 
increased over time, while CO2 mineralization is negligible at the plot scale in Figure C-7, it can 
be observed at the plot scale in Figure C-8. Once CO2 injection ceases in 2044, injected 
concentrated CO2 begins to expand, resulting in more CO2 that is capillary-trapped or dissolved 
into fresh brine, as evidenced by the crossover in Figure C-8. Figures C-9 and C-10, respectively, 
provide an indication of the change in distribution of the mineral that experienced the most 
dissolution, dolomite, and the mineral that experienced the most precipitation, anhydrite. 
Considering the apparent net dissolution of minerals in the system, as indicated in Figure C-7, 
there is an associated net increase in porosity in the affected areas, as shown in Figure C-11. Del 
Porosity Mineral (DPORMNR) output calculates the porosity change due to mineral 
dissolution/precipitation. It is calculated as Initial Porosity – Porosity at Time “t.” Negative values 
of this output indicate net mineral dissolution (porosity increase), while positive values indicate 
net mineral precipitation (porosity decrease). However, the porosity change is small, less than 
0.01% porosity units, equating to a maximum increase in average porosity from 22.00% to 22.01% 
after the 20-year injection period plus 25 years of postinjection. 
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Figure C-7. Modeled change in the mineral masses (minus values show dissolution and 
positive values show precipitation) due to CO2 injection (top: all minerals; bottom: zoomed-
in after removing anhydrite and dolomite). Dissolution of dolomite with precipitation of 
anhydrite was observed. All of the other minerals showed very small values and account as 
net zero in this figure. 
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Figure C-8. Top image: mineral mass changes, in metric tons (tonnes), for the different 
CO2-trapping mechanisms present during CO2 injection with geochemical modeling in the 
injection zone for the Broom Creek Formation; bottom image: CO2 mineral trapping.
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Figure C-9. Modeled change in molar distribution of dolomite, the most prominent dissolved mineral after 20 years of injection 
plus a 25-year postinjection period. The top-left image is west-east, and the top-right image is a south-north cross section. The 
bottom image is a planar view of simulation Layer 30 at 3736.3 ft (SSTVD). 

 



 

 

B
K

 FISC
H

E
R

/A
R

C
H

IE
 E

R
IC

K
SO

N
 2 

 

C
-16 

 
 

Figure C-10. Modeled change in molar distribution of anhydrite, the most prominent precipitated mineral after 20 years of injection 
plus 25-year postinjection period. The top-left image is west-east, and the top-right image is a south-north cross section. The bottom 
image is a planar view of simulation Layer 30 at 3736.3 ft (SSTVD). 
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Figure C-11. Modeled change in porosity due to net geochemical dissolution after 20 years of injection plus 25-year postinjection 
period. The top-left image is west-east, and the top-right image is a south-north cross section. The bottom image is a planar view of 
simulation Layer 30 at 3736.3 ft (SSTVD).
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C.1.2 Geochemical Interaction of the Upper Confining Zone (Cap Rock, 
Opeche/Spearfish Formation) 

Geochemical simulation using the PHREEQC geochemical software was performed to calculate 
the potential effects of an injected multicomponent CO2 stream on the Opeche/Spearfish 
Formation. Note: PHREEQC’s unit of measure is metric. A vertically oriented 1D simulation was 
created using a stack of 1-meter grid cells where the formation was exposed to the injection stream 
mixture at the bottom boundary of the simulation and allowed to enter the system by molecular 
diffusion processes. Direct fluid flow into the Opeche/Spearfish Formation by free-phase 
saturation from the injection stream is not expected to occur because of the low permeability of 
the confining zone. Results were calculated at the grid cell centers: 0.5, 1.5, 2.5, and 3.5 meters 
above the cap rock–CO2 exposure boundary. The mineralogical composition calculated from the 
XRD results of the deepest sample from the Opeche/Spearfish Formation was honored (Table C-
4). Formation brine composition was assumed to be the same as the known composition from the 
Broom Creek Formation injection zone below (Table C-5). 
 
 The anticipated average CO2 stream composition is 98.25% CO2, 1.44% N2, and 0.31% O2, 
with a trace amount of H2S. The CO2 stream that was used for geochemical modeling, described 
in Table C-1, contains a higher amount of O2 (2%). The modeled stream containing ~95% CO2 
and 2% O2 (Table C-1) was used to represent a conservative scenario where the higher oxygen 
concentration may trigger more geochemical reactions in the formation. The exposure level, 
expressed in moles per year, of the CO2 stream to the confining layer was 4.5 moles/yr. This value 
is considerably higher than the expected actual exposure level of 2.3 moles/year (Espinoza and 
Santamarina, 2017). Again, this conservative overestimation was done to ensure that the degree 
and pace of geochemical change would not be underestimated. This geochemical simulation was 
run for 45 years to represent 20 years of injection plus 25 years of postinjection. The simulation 
was performed at elevated reservoir pressure and temperature conditions obtained from the 
dynamic reservoir simulation. 
 
 

Table C-4. Mineral Composition of the  
Opeche/Spearfish Derived from XRD  
Analysis of Archie Erickson 2 Core  
Sample at a Depth of 5848 ft MD 

Minerals, wt% 
Albite 1.5 
Anhydrite 95.5 
Celestite 1.0 
Dolomite 1.7 
Quartz 0.3 
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Table C-5. Formation Water Chemistry from Broom Creek Formation Fluid Sample from 
Archie Erickson 2 

pH  6.55 Calcium  2410 mg/L 
Total Alkalinity  98 mg/L CaCO3 Magnesium  409 mg/L 
Bicarbonate  98 mg/L CaCO3 Sodium  41,200 mg/L 
Carbonate  <20.5 mg/L CaCO3 Potassium  774 mg/L 
Hydroxide <20.5 mg/L CaCO3 Strontium  73.4 mg/L 
Sulfate  2800 mg/L Nitrate 104 mg/L 
Chloride  76,000 mg/L Iron 5 mg/L 
TDS 115,000 mg/L   
 
 
 Results showed geochemical processes at work. Figures C-12 through C-16 show results 
from geochemical modeling. Figure C-12 shows a change in fluid pH over time as CO2 diffuses 
into the system. For the cell at the CO2 interface, Cell 1 (C1), the pH starts declining from an initial 
pH of 6.24 to below 4.6 after 5 years of simulation time and continues to decrease to a level of 4.4 
by the end of 25 years of postinjection. For the cell occupying the space 1 to 2 meters into the cap 
rock, C2, the pH starts to decline after Year 5 and decreases to 4.9 by the end of simulation. For 
the cell occupying the space 2 to 3 meters into the cap rock, C3, the pH begins to change after 
Year 44. Lastly, the pH is unaffected in C4, indicating CO2 does not penetrate this cell within the 
45 years of simulation.  
 
 Figure C-13 shows the modeled change in mineral dissolution and precipitation in grams per 
cubic meter of rock for C1 and C2. The net change due to precipitation or dissolution in C1 and 
C2 is less than 0.5 kg per cubic meter, with little change in dissolution or precipitation taking place 
throughout the entire simulation time. Albite and dolomite start to dissolve slowly from the 
beginning of the simulation period while illite and quartz precipitate for C1 at the same time. Any 
effects in C3 are like the change observed for C2. Mineralogical composition with more than 95% 
of anhydrite and less dissolution of CO2 because of high salinity results in minimal dissolution and 
precipitation in the C1 and C2.  
  
 Figure C-14 represents the initial fractions of potentially reactive minerals in the 
Opeche/Spearfish Formation based on XRD data shown in Table C-4. The expected dissolution of 
these minerals in weight percentage is also shown for C1 and C2 of the model. In C1 and C2, albite 
and dolomite are the primary minerals that dissolve. Dissolution (%) in C1 and C2 is minimal 
(<0.02%) and not significant to represent at the scale in Figure C-14. 
 
 Figure C-15 represents minerals expected to be precipitated in weight (%) shown for  
C1 and C2 of the model. In C1 and C2, illite and anhydrite are the primary minerals to be 
precipitated. Calcite is the secondary mineral to be precipitated in C2. 
  
 Figure C-16 shows the modeled change in porosity of the cap rock for C1–C4. The overall 
net porosity changes from dissolution and precipitation are minimal, less than 0.01% change 
during the life of the simulation. Initially, C1 experiences an increase in porosity because of 
dissolution upon first CO2 exposure and initial model equilibration, but the change is temporary. 
For C2, porosity decrease is observed for the first few years, and then it gets back to its initial  
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Figure C-12. Modeled change in fluid pH vs. time. Red line shows pH for the center of C1, 
0.5 meters above the Opeche/Spearfish Formation cap rock base. Yellow line shows C2,  
1.5 meters above the cap rock base. Green line shows C3, 2.5 meters above the cap rock 
base. Blue line shows C4, 3.5 meters above the cap rock base. 

 
 

porosity. No significant porosity changes were observed for C3. These results suggest that 
geochemical change from exposure to CO2 is minor; therefore, the ability of the Opeche/Spearfish 
Formation to maintain its sealing integrity will not be compromised by geochemical processes.
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Figure C-13. Modeled dissolution and precipitation of minerals in the Opeche/Spearfish Formation cap rock. Dashed lines show  
results calculated for C1, at 0.5 meters above the cap rock base. Solid lines show results for C2, 1.5 meters above the cap rock 
base. Results from C3, 2.5 meters above the cap rock base are similar to the change observed for C2.  
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Figure C-14. Weight percentage (wt%) of potentially reactive minerals present in the 
Opeche/Spearfish Formation geochemistry model before simulation (blue) and 
expected dissolution of minerals in C1 (orange, too small to see in the figure) and C2 
(gray, too small to see in the figure) after 20 years of injection plus 25 years of 
postinjection. Negative values represent total wt% associated with dissolution. 
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Figure C-15. Weight percentage (wt%) of initial (blue) and precipitated (orange) minerals of the Opeche/Spearfish Formation in 
C1 and C2 normalized based on total solid (initial – dissolution + precipitation) present in C1 and C2 after 20 years of injection 
and 25 years of postinjection. Minerals precipitated in C1 and C2 are too small to be seen in the figure.  
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Figure C-16. Modeled change in percent porosity of the Opeche/Spearfish Formation cap 
rock. Red line shows porosity change calculated for C1, 0.5 meters above the cap rock base. 
Orange line shows C2, 1.5 meters above the cap rock base. Green line shows C3, 2.5 meters 
above the cap rock base. Blue line shows C4, 3.5 meters above the cap rock base. Long-term 
change in porosity is minimal and stabilized. Positive change in porosity is related to 
dissolution of minerals, and negative change is due to mineral precipitation. 

 
 
C.1.3 Geochemical Interaction of the Lower Confining Zone (Amsden Formation) 
The Broom Creek Formation’s underlying confining layer, the Amsden Formation, was 
investigated using PHREEQC geochemical software. A vertically oriented 1D simulation was 
created using a stack of 16 cells, each cell 1 meter in thickness. The formation was exposed to CO2 
stream components at the top boundary of the simulation, and CO2 was allowed to enter the system 
by advection and dispersion processes. Direct fluid flow into the Amsden Formation by free-phase 
saturation from the injection stream is not expected to occur because of the low permeability of 
the confining zone. Results were calculated at the center of each cell below the confining layer–
CO2 exposure boundary. The average mineralogical composition calculated from the results of 
four samples from the Amsden Formation was honored (Table C-6). The formation brine 
composition was assumed to be the same as the known composition from the overlying Broom 
Creek Formation injection zone (Table C-5). A CO2 stream containing ~95% CO2 and 2% O2, 
shown in Table C-1, was used in the geochemical modeling to represent a conservative scenario, 
where higher oxygen concentration may trigger more geochemical reactions in the formation. The 
maximum formation temperature and pressure, projected from CMG simulation results described 
in Section 3.0, were used to represent the potential maximum pore pressure and temperature level.  
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Table C-6. Averaged Mineral Composition of the 
Amsden Formation Derived from XRD Analysis of 
Archie Erickson 2 Core Samples at Depths of  
6152.7, 6157.6, 6161.5 and 6168 ft MD 

Minerals, wt% 
Albite 1.76 
Anhydrite/Gypsum 2.0 
Dolomite 61.45 
Illite 8.69 
K-Feldspar 11.79 
Quartz 12.80 
Hematite 0.23 
Others 1.28 

 
 
 The higher-pressure results are shown here to represent a potentially more rapid pace of 
geochemical change. This simulation was run for 45 years to represent 20 years of injection plus 
25 years of postinjection. 
 
 Modeling results show geochemical processes at work. Figures C-17 through C-22 show 
results from the geochemical modeling. Figure C-17 shows change in fluid pH over 45 years 
(representing 20 years of injection and 25 years of postinjection) as CO2 enters the system. Initial 
change in pH in all of the cells, for C1 to C16, is related to initial equilibration of the model. For 
the cell at the CO2 interface, C1, the pH declines to a level of 5.5 after 3 years of injection, further 
declining to 5.0 by the end of the modeled injection period, and hits 4.55 by the end of simulation 
period. Progressively lower or slower pH changes occur for each cell that is more distant from the 
CO2 interface. The pH for C16 did not decline over the 45 years of simulation time.  
Figure C-18 shows that CO2 penetration greater than 0.01 molality is limited to C1–C9 and does 
not penetrate more than 9 meters (represented by C10–C11) over the 20 years of injection and  
25 years of postinjection. 
 
 Figure C-19 shows the modeled changes in mineral dissolution and precipitation in grams 
per cubic meter over 45 years of simulation time. For C1, albite and K-feldspar start to dissolve 
from the beginning of the simulation period while quartz and illite start to precipitate. C1 observed 
dolomite dissolution, and anhydrite precipitation at the later year of simulation. C2 shows the 
similar trends but with dolomite precipitation and anhydrite dissolution and major geochemical 
process begins approximately 20 years after Cell C1. 

 
 Figure C-20 represents the initial fractions of potentially reactive minerals in the Amsden 
Formation based on the XRD data shown in Table C-6. The expected dissolution of the minerals 
in weight percentage is also shown for C1 and C2 of the model. In C1 and C2, albite and K-feldspar 
are the primary minerals that dissolve. No dissolution is observed for illite and quartz. The minerals 
that experience dissolution in the model are almost completely replaced by the precipitation of 
other minerals.  
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Figure C-17. Modeled change in fluid pH for C1–C16 (odd numbered cells through C15 plus 
C16) in the Amsden Formation underlying confining layer.  

 

 
 

Figure C-18. Modeled CO2 concentration (molality) of the odd numbered cells, C1–C11, in 
the Amsden Formation underlying confining layer. CO2 penetration in C11 is less than 
0.01 molality. 
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Figure C-19. Modeled dissolution and precipitation of minerals in the Amsden Formation underlying confining layer. Dashed lines 
show results for C1, 0 to 1 meter below the Amsden Formation top. Solid lines show results for C2, 1 to 2 meters below the 
Amsden Formation top. Dotted lines show results for C9, 8 to 9 meters below the Amsden Formation top. C9 shows minimal 
dissolution and precipitation at the end of 25 years postinjection because of smaller amount of CO2 penetration in C9 by the end of 
45 years of simulation. 
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Figure C-20. Weight percentage (wt%) of potentially reactive minerals present in the 
Amsden Formation geochemistry model before simulation (blue) and expected 
dissolution of minerals in C1 (orange) and C2 (gray) after 20 years of injection plus  
25 years of postinjection. Negative values represent total wt% associated with 
dissolution. 

 
 
 Figure C-21 represents this replacement with the minerals expected to be precipitated in 
weight percentage (wt%) shown for C1 and C2 of the model. In C1 and C2, illite and quartz are 
the key primary minerals expected to be precipitated. In C1, anhydrite and hematite precipitate as 
the secondary minerals. In C2, calcite, dolomite, and hematite precipitate as the secondary 
minerals. 
 
 The modeled change in porosity (% units) of the Amsden Formation is displayed in  
Figure C-22 for C1-C3. The overall net porosity changes from dissolution and precipitation are 
minimal, less than 2% change during the life of the simulation. C1-C3 shows an initial porosity 
decrease, but this change is temporary. C1 returns to its near initial porosity after year 20. For C2 
and C3, a cyclic pattern of porosity increase and subsequent decrease with low amplitude is 
observed. No significant porosity changes were observed in C2–C3 after 20 years of modeled 
injection. Cells C4–C16 showed similar results, with porosity change being less than 0.1% at each 
time step (not shown in Figure C-22).
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Figure C-21. Weight percentage (wt%) of initial (blue) and precipitated (orange) minerals in the Amsden Formation in C1 and C2 
normalized based on total solid (initial – dissolution + precipitation) present in C1 and C2 after 20 years of injection and 25 years 
of postinjection. There is no calcite precipitation in C1. 
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Figure C-22. Modeled change in percent porosity in the Amsden Formation underlying 
confining layer. Red line shows porosity change for C1, 0 to 1 meter below the Amsden 
Formation top. Orange line shows C2, 1 to 2 meters below the Amsden Formation top. 
Green line shows C3, 2 to 3 meters below the Amsden Formation top. Long-term change in 
porosity is minimal and stabilized. Positive change in porosity is related to dissolution of 
minerals, and negative change is due to mineral precipitation. 

 
 
C.1.4 REFERENCES 
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Attachment D-1 – Gas Chromatograph Specification Sheet 
 

 
 

Continued… 
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Attachment D-1 – Gas Chromatograph Specification Sheet (continued) 
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Attachment D-2 – Gas Detection Station Specification Sheet 
 

 
 

Continued…
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Attachment D-2 – Gas Detection Station Specification Sheet (continued) 

 
Continued…
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Attachment D-2 – Gas Detection Station Specification Sheet (continued) 

 
Continued…
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Attachment D-2 – Gas Detection Station Specification Sheet (continued) 
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Attachment D-3 – SCADA System and Leak Detection Software 
 

Supervisory Control and Data Acquisition (SCADA) System 
The SCADA system is a computer-based system or systems used by personnel in a control room 
that aims to collect and display information about the CO2 geologic storage project injection 
operations in real time. This supervisory system collects data at an assigned time interval and stores 
the data in the historian server. Using Summit Carbon Storage #2, LLC (SCS2) process control 
selections, the SCADA system will have the ability to send commands and control the storage 
injection network (i.e., start or stop pumps, open or close valves, control process equipment 
remotely, etc.). 
 
 In addition to monitoring and control ability, the SCADA system will include warnings, both 
audible and visual, to alert the SCS2 control room, which is staffed 24/7, of near or excessive 
violations of set parameters within the system. 
 
Leak Detection Software 
The leak detection system (LDS) will monitor the CO2 flowline from the point of transfer to each 
of the injection wellheads. Instrumentation at both ends of the CO2 flowline and each injection 
well collects pressure, temperature, and flow data. The LDS software uses the pressure readings 
and flow rates in and out of the line to produce a real-time model and predictive model. By 
monitoring deviations between the real-time model and the predictive model, the software is able 
to detect leaks along the CO2 flowline.   
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Attachment D-4 – Personnel Multigas Detector Specifications 
 

 
 

Continued… 
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Attachment D-4 – Personnel Multigas Detector Specifications (continued) 
 

 
  



BK FISCHER/ARCHIE ERICKSON 2 

D-10 

Attachment D-5 – Electrical Resistance (ER) Probe Specification Sheet 
 

 
Continued… 
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Attachment D-5 – ER Probe Specification Sheet (continued) 
 

  
Continued… 
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Attachment D-5 – ER Probe Specification Sheet (continued) 
 

 
Continued… 
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Attachment D-5 – ER Probe Specification Sheet (continued) 
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Attachment D-6 – ER Probe Data Transmitter Specification Sheet  
 

 
Continued… 
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Attachment D-6 – ER Probe Data Transmitter Specification Sheet (continued) 
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Attachment D-7 – Example Ultrasonic Tool Specification Sheet 
 

 
Continued… 
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Attachment D-7 – Example Ultrasonic Tool Specification Sheet (continued) 
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Attachment D-8 – Example Array Sonic Tool Specification Sheet 
 

 
Continued… 
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Attachment D-8 – Example Array Sonic Tool Specification Sheet (continued) 
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Attachment D-9 – Example Pulsed-Neutron Logging Tool Specification Sheet 
 

Continued… 
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Attachment D-9 – Example Pulsed-Neutron Logging Tool Specification Sheet (continued) 
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Attachment D-10 – DTS Fiber-Optic Cable Specification Sheet 
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Attachment D-11 – DTS Fiber Optics Interrogator Specification Sheet 
 

 
Continued… 
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Attachment D-11 – DTS Fiber Optics Interrogator Specification Sheet 
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Attachment D-12 – Example Annulus Pressure Test Procedure 
 

 The following is a checklist SCS2 will use as a guide for conducting an initial annulus 
pressure test. Annulus pressure tests are required prior to commencing injection and are requisite 
in reestablishing mechanical integrity following a workover that involves tubing removal. If 
necessary, a detailed annulus pressure test procedure can be provided with the written notification 
prior to conducting the test. 
 
Pretest Protocol: 
• Notify the Department of Mineral Resources, Oil and Gas Division (DMR-O&G) in writing at 

least 30 days prior to annulus pressure testing and again at least 48 hours in advance to witness 
the test. 

 
• Prepare a well schematic that includes sufficient information to confirm the packer is set 

opposite a cemented interval of the long-string casing and no more than 50 feet above the 
uppermost perforation or at a location otherwise approved by DMR-O&G. If the test well was 
worked over and the tubing or tubing/packer retrieved from the well, provide a workover record 
to the DMR-O&G inspector for review and verification of packer depth. 

 
• Provide the on-site DMR-O&G inspector with a well schematic confirming the test well packer 

is in an approved location. 
 
• Provide the on-site DMR-O&G inspector with a calibration certificate for the mechanical or 

digital device used to record the annulus pressure test verifying calibration within 1 year of the 
test date.  

 
Test Protocol: 
• Install or select the wellhead pressure gauge and continuous recording device to measure 

pressure and serve as a record of the pressure data witnessed on the wellhead pressure 
gauge. Select a pressure gauge with an appropriate scale so that the anticipated testing pressure 
falls within 25% and 75% of the full gauge scale and that the gauge range is at a minimum twice 
the testing pressure.  The pressure gauge and continuous recording device shall have sufficient 
accuracy and precision to identify a 10% pressure change.  

 
• Fill the tubing-casing annulus with an approved liquid and confirm the annulus will remain full. 

Measure and record the liquid type and volume required to fill the annulus. Allow time for the 
temperature of the well and annulus liquid to equilibrate.  

 
• Confirm that the annulus is liquid-filled. 
 
• Build and maintain the annulus pressure at 1000 psig or a value previously approved by DMR-

O&G. 
 
• Isolate the well from the pressure source and confirm no leaks occur at shut-off valves. If 

present, consider disconnecting the seal pot or surge tank to also prevent leaks at their shut-off 
valves.  
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• Maintain a minimum pressure differential of 200 psi between the tubing pressure and annulus 
pressure. If a lower pressure differential is needed, the storage facility operator must obtain 
prior DMR-O&G approval. 

 
• Record the annulus pressure for at least 30 minutes. 
‒ Note the time, the annulus pressure, and the tubing pressure at the start of the test and at least 

every 5 minutes thereafter to the end of the test. 
‒ The continuous recording device shall serve as a backup. A copy of the continuous pressure 

recording shall be submitted with the written reports to DMR-O&G. 
‒ A net pressure change of more than 10% constitutes a failed test. 

 
Posttesting Protocol:  
• Report to DMR-O&G within 30 days the results of any annulus pressure test. 
• Publish the annulus pressure test results in the quarterly report in which the test was performed.



 

 

B
K

 FISC
H

E
R

/A
R

C
H

IE
 E

R
IC

K
SO

N
 2 

 

D
-27 

Attachment D-13 – Diagram of the Seal Pot System 
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Attachment D-14 – Antimicrobial Biocide Specification Sheet 
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Attachment D-15 – Corrosion Inhibitor Specification Sheet 
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Attachment D-16 – Scaling Inhibitor (Oxygen Scavenger) Specification Sheet 
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Attachment D-17 – Example Casing-Conveyed P/T Gauge Specifications 
 

Continued… 
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Attachment D-17 – Example Casing-Conveyed P/T Gauge Specifications (continued) 
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STORAGE FACILITY PERMIT REGULATORY 
COMPLIANCE TABLE 
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Subject 
N.D.C.C.  / 
N.D.A.C. 
Reference 

Requirement Regulatory Summary Storage Facility Permit Application 
(Section and Page Number; see main body for reference cited) 

Figure/Table Number 
and Description 
(Page Number) 

Po
re

 S
pa

ce
 A

m
al

ga
m

at
io
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N.D.C.C. §§ 
38-22-06(3) 
and (4) 
 
N.D.A.C. §§ 
43-05-01-08(1) 
and (2) 
 

N.D.C.C. § 38-22-06 
3. Notice of the hearing 

must be given to each 
mineral lessee, mineral 
owner, and pore space 
owner within the 
storage reservoir and 
within one-half mile of 
the storage reservoir's 
boundaries. 

  
4. Notice of the hearing 

must be given to each 
surface owner of land 
overlying the storage 
reservoir and within 
one-half mile of the 
reservoir's boundaries.  

 
N.D.A.C. § 43-05-01-08 
1. The commission shall 

hold a public hearing 
before issuing a storage 
facility permit. At least 
forty-five days prior to 
the hearing, the 
applicant shall give 
notice of the hearing to 
the following: 

 
 a. Each operator of 

mineral extraction 
activities within the 
facility area and within 
one-half mile [.80 
kilometer] of its outside 
boundary; 

 
 b. Each mineral lessee 

of record within the 
facility area and within 
one-half mile [.80 
kilometer] of its outside 
boundary; 

 
 c. Each owner of record 

of the surface within the 
facility area and one-
half mile [.80 kilometer] 
of its outside boundary; 

 
 d. Each owner of record 

of minerals within the 

a. An affidavit of mailing 
certifying that all pore space 
owners and lessees within the 
storage reservoir boundary and 
within one-half mile outside of 
its boundary have been notified 
of the proposed carbon dioxide 
storage project; 

 

1.0 PORE SPACE ACCESS  
Summit Carbon Storage #2, LLC (SCS2) will notify in accordance with N.D.A.C. § 43-05-01-08 of the SFP hearing at least 45 days prior to the 
scheduled hearing. An affidavit of mailing will be provided to NDIC to certify that these notifications were made.  

The affidavit has not yet 
been prepared. 

b. A map showing the extent of 
the pore space that will be 
occupied by carbon dioxide 
over the life of the project;  

 

1.0 PORE SPACE ACCESS (p. 1-1) 
North Dakota law explicitly grants title to pore space in all strata underlying the surface of lands and waters to the owner of the overlying surface 
estate; i.e., the surface owner owns the pore space (North Dakota Century Code [N.D.C.C.] § 47-31-03). Prior to issuance of the storage facility 
permit (SFP), North Dakota law mandates the storage operator obtain the consent of landowners who own at least 60% of the pore space of the 
storage reservoir for geologic storage of CO2 (N.D.C.C. § 38-22-08[5]). The statute also mandates that a good faith effort be made to obtain consent 
from all pore space owners and that all nonconsenting pore space owners are, or will be, equitably compensated (N.D.C.C. §§ 38-22-08[4], [14]). 
North Dakota law grants the North Dakota Industrial Commission (NDIC) the authority to require pore space owned by nonconsenting owners to 
be included in a storage facility and subject to geologic storage through pore space amalgamation (N.D.C.C. § 38-22-10). Amalgamation of pore 
space will be considered at an administrative hearing as part of the regulatory process required for consideration of the SFP application. Surface 
access for any potential aboveground activities is not included in pore space amalgamation. 
 
 Summit Carbon Storage #2, LLC (SCS2) has identified the owners (surface and mineral) (N.D.C.C §§ 38-22-06[3], [4]; North Dakota 
Administrative Code [N.D.A.C] § 43-05-01-08[1]). In addition, with the exception of coal extraction, there are no mineral lessees or operators of 
mineral extraction activities within the facility area or within 0.5 miles of its outside boundary. SCS2 will notify all owners of a pore space 
amalgamation hearing at least 45 days prior to the scheduled hearing and will provide information about the proposed CO2 storage project and the 
details of the scheduled hearing. An affidavit of mailing will be provided to NDIC to certify that these notifications were made (N.D.C.C. §§ 
38-22-06[3], [4]; N.D.A.C. §§ 43-05-01-08[1], [2]). 
 
 All owners, lessees, and operators that require notification have been identified in accordance with North Dakota law, which vests the title to 
the pore space in all strata underlying the surface of lands and water to the owner of the overlying surface estate (N.D.C.C. § 47-31-03). The review 
of pertinent county recorder records identified no severance of pore space from the surface estate or leasing of pore space to a third party prior to 
April 9, 2009. All surface owners and pore space owners and lessees are the same owner of record. 
 
 The map in Figure 1-1 shows the extent of the pore space that will be occupied by CO2 at the cessation of injection (20 years) and over the life 
of the project (the stabilized CO2 extent) as well as the storage facility area boundary and 0.5 miles outside of the storage facility area boundary 
(the hearing notification area).  
 

Figure 1-1. Map 
illustrating the pore space 
CO2 extent at the 
cessation of injection  
(20 years), alongside the 
stabilized CO2 extent 
over the life of the 
project. Map also depicts 
the storage facility area 
boundary, and 0.5 miles 
outside of the storage 
facility area boundary is 
the hearing notification 
area. Additionally, 0.5 
miles outside the hearing 
notification area, the area 
of review boundary is 
depicted. (p. 1-2) 
 

c. A map showing the storage 
reservoir boundary and one-half 
mile outside of the storage 
reservoir boundary with a 
description of pore space 
ownership; 

 

Figure 1-1. Map 
illustrating the pore space 
CO2 extent at the 
cessation of injection  
(20 years), alongside the 
stabilized CO2 extent 
over the life of the 
project. Map also depicts 
the storage facility area 
boundary, and 0.5 miles 
outside of the storage 
facility area boundary is 
the hearing notification 
area. Additionally, 0.5 
miles outside the hearing 
notification area, the area 
of review boundary is 
depicted. (p. 1-2) 
 

d. A map showing the storage 
reservoir boundary and one-half 
mile outside of its boundary 
with a description of each 
operator of mineral extraction 
activities; 

Figure 1-1. Map 
illustrating the pore space 
CO2 extent at the 
cessation of injection  
(20 years), alongside the 
stabilized CO2 extent 
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Subject 
N.D.C.C.  / 
N.D.A.C. 
Reference 

Requirement Regulatory Summary Storage Facility Permit Application 
(Section and Page Number; see main body for reference cited) 

Figure/Table Number 
and Description 
(Page Number) 

facility area and within 
one-half mile [.80 
kilometer] of its outside 
boundary; 

 
 e. Each owner and each 

lessee of record of the 
pore space within the 
storage reservoir and 
within one-half mile 
[.80 kilometer] of the 
reservoir’s boundary; 
and 

 
 f. Any other persons as 

required by the 
commission. 

 
2. The notice given by the 

applicant must contain: 
 
 a. A legal description of 

the land within the 
facility area. 

 
 b. The date, time, and 

place that the 
commission will hold a 
hearing on the permit 
application. 

 
 c. A statement that a 

copy of the permit 
application and draft 
permit may be obtained 
from the commission. 

 over the life of the 
project. Map also depicts 
the storage facility area 
boundary, and 0.5 miles 
outside of the storage 
facility area boundary is 
the hearing notification 
area. Additionally, 0.5 
miles outside the hearing 
notification area, the area 
of review boundary is 
depicted. (p. 1-2) 
 

e. A map showing the storage 
reservoir boundary and one-half 
mile outside of its boundary 
with a description of each 
mineral lessee of record; 

f. A map showing the storage 
reservoir boundary and one-half 
mile outside of its boundary 
with a description of each 
surface owner of record; 

 

Figure 1-1. Map 
illustrating the pore space 
CO2 extent at the 
cessation of injection  
(20 years), alongside the 
stabilized CO2 extent 
over the life of the 
project. Map also depicts 
the storage facility area 
boundary, and 0.5 miles 
outside of the storage 
facility area boundary is 
the hearing notification 
area. Additionally, 0.5 
miles outside the hearing 
notification area, the area 
of review boundary is 
depicted. (p. 1-2) 
 

g. A map showing the storage 
reservoir boundary and one-half 
mile outside of its boundary 
with a description of each 
owner of record of minerals. 

Figure 1-1. Map 
illustrating the pore space 
CO2 extent at the 
cessation of injection  
(20 years), alongside the 
stabilized CO2 extent 
over the life of the 
project. Map also depicts 
the storage facility area 
boundary, and 0.5 miles 
outside of the storage 
facility area boundary is 
the hearing notification 
area. Additionally, 0.5 
miles outside the hearing 
notification area, the area 
of review boundary is 
depicted. (p. 1-2) 
 

G eo lo gi c  N.D.A.C. § 
43-05-01-05  

N.D.A.C. § 43-05-01-05 
(1)(b) 

a. Geologic description of the 
storage reservoir: 

2.1 Overview of Project Area Geology (p. 2-1) Figure 2-1. Topographic 
map showing well 
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(1)(b)(1) (1) The name, description, 
and average depth of the 
storage reservoirs; 

 

Name 
Lithology 
Average thickness 
Average depth 

 

The BK Fischer is situated approximately 11 miles south of Beulah, North Dakota (Figure 2-1). This project site is on the eastern flank of the 
Williston Basin.  
 
 Overall, the stratigraphy of the Williston Basin has been well studied, particularly the numerous oil-bearing formations. Through research 
conducted by the Energy & Environmental Research Center (EERC) via the Plains CO2 Reduction (PCOR) Partnership, the Williston Basin has 
been identified as an excellent candidate for long-term CO2 storage due, in part, to the thick sequence of clastic and carbonate sedimentary rocks 
and subtle structural character and tectonic stability of the basin (Peck and others, 2014; Glazewski and others, 2015). 
 
 The CO2 storage reservoir for this project is the Broom Creek Formation, a predominantly sandstone formation 5845 ft below kelly bushing 
(KB) elevation at the stratigraphic and reservoir-monitoring well (Archie Erickson 2: NDIC File No. 38622) (Figure 2-2). Unconformably overlying 
the Broom Creek Formation is 242 ft of predominantly siltstone with interbedded dolostone and anhydrite of the undifferentiated Opeche and 
Spearfish Formations, hereafter referred to as the Opeche/Spearfish Formation. The Minnekahta Formation (limestone) is used to distinguish 
between the Spearfish Formation (above) and Opeche Formation (below); since the Minnekahta Formation is absent at Archie Erickson 2, and due 
to the similarity in lithology between the two formations, the Opeche and Spearfish are undifferentiated. The Opeche/Spearfish Formation serves 
as the primary upper confining zone (Figure 2-2). The Amsden Formation (dolostone, anhydrite, sandstone) unconformably underlies the Broom 
Creek Formation and serves as the lower confining zone (Figure 2-2). Together, the Opeche/Spearfish, Broom Creek, and Amsden Formations 
comprise the CO2 storage complex for BK Fischer (Table 2-1). 
 
 Including the Opeche/Spearfish Formation, there are 1087 ft (thickness at Archie Erickson 2) of impermeable rock formations between the 
Broom Creek Formation and the next overlying permeable zone, the Inyan Kara Formation. An additional 2625 ft (thickness at Archie Erickson 2) 
of impermeable intervals separates the Inyan Kara Formation and the lowest underground source of drinking water (USDW), the Fox Hills 
Formation (Figure 2-2). 
 
Table 2-1. Formations Comprising the BK Fischer (simulation model values calculated from model extent shown in Figure 2-3)  

Formation Purpose 

Thickness at 
Archie Erickson 

2, 
ft 

Depth at 
Archie 

Erickson 2, 
MD* ft 

Average 
Simulation Model 

Thickness, ft 

Average Simulation 
Model Depth, 

TVD** ft Lithology 
Opeche/ 
Spearfish 

Upper confining 
zone 

242 5603 138 5106 Siltstone, 
Dolostone, 
Anhydrite, 

Broom 
Creek 

Storage reservoir 
(i.e., injection 

zone) 

303 5845 280 5244 Sandstone, 
Dolostone, 
Anhydrite, 
Siltstone 

Amsden  Lower confining 
zone 

265*** 6148 257 5524 Dolostone, 
Sandstone, 
Anhydrite 

  * Measured depth.  
** True vertical depth. 

*** Thickness estimated based on offset well information.  
 

locations and BK Fischer 
in relation to the city of 
Beulah, North Dakota.  
(p. 2-2) 
 
Figure 2-2. Stratigraphic 
column identifying the 
storage reservoir and 
confining zones (outlined 
in red) and the lowest 
USDW (outlined in blue). 
The Minnekahta 
Formation is not present 
at Archie Erickson 2. (p. 
2-3) 
 
Table 2-1. Formations 
Comprising the Storage 
Complex for BK Fischer  
(simulation model values 
calculated from model 
shown in Figure 2-3) (p. 
2-4) 
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N.D.A.C.  
§ 43-05-01-
05(1)(b)(2)(k) 

N.D.A.C. § 43-05-01-
05(1)(b)(2) 
(k) Data on the depth, areal 
extent, thickness, 
mineralogy, porosity, 
permeability, and capillary 
pressure of the injection and 
confining zone, including 
facies changes based on 
field data, which may 
include geologic cores, 
outcrop data, seismic 
surveys, well logs, and 
names and lithologic 
descriptions; 

b. Data on the injection zone and 
source of the data which may 
include geologic cores, outcrop 
data, seismic surveys, and well 
logs: 

  Depth 
  Areal extent 
  Thickness 
  Mineralogy 
  Porosity 
  Permeability 
  Capillary pressure 
  Facies changes 
 

2.2 Data and Information Sources (p. 2-4) 
Several sets of data were used to characterize the injection and confining zones to establish their suitability for the storage and containment of 
injected CO2. Data sets used for characterization included both existing data (e.g., from published literature, publicly available databases, 
purchased/leased digital well logs, existing 3D and 2D seismic) and site-specific data acquired specifically to characterize the storage complex. 
  
2.2.1 Existing Data (p. 2-4) 
Well log data and interpreted formation top depths from 115 wellbores within the 4070-mi2  
(74-mi × 55-mi) area covered by the geologic model were used to characterize the depth, thickness, and extent of the subsurface geologic 
formations (Figure 2-3). Seismic interpretation products (seismic horizons and acoustic impedance volumes) from legacy 3D seismic data and 
2D seismic data shown in Figure 2-3 were used to support generation of the 3D geologic model. 
 
 In addition to data from Archie Erickson 2, existing laboratory measurements for core samples from the Broom Creek Formation and its 
confining zones were available from nine additional wells: ANG 1 (ND-UIC-101), Flemmer 1 (NDIC File No. 34243), BNI 1 (NDIC File No. 
34244), J-LOC 1 (NDIC File No. 37380), Liberty 1 (NDIC File No. 37672), MAG 1 (NDIC File No. 37833), Coteau 1 (NDIC File No. 38379), 
Milton Flemmer 1 (NDIC File No. 38594), and Slash Lazy H 5 (NDIC File No. 38701) (Figure 2-4). These measurements were compiled and 
used to establish relationships between measured petrophysical characteristics and estimates from well log data and were integrated with newly 
acquired site-specific data.  
2.2.2 Site-Specific Data (p. 2-6) 
Site-specific efforts to characterize the storage complex generated multiple data sets, including geophysical well logs, petrophysical data, fluid 
analyses, whole core, and 3D seismic data. Archie Erickson 2 was drilled to a depth of 6402 ft MD in 2022, specifically to gather subsurface 
geologic data to support the development of this CO2 storage facility permit (SFP) application and serve as a future CO2 reservoir-monitoring well. 
Downhole logs were acquired, and cores were collected from the associated storage complex (Opeche/Spearfish, Broom Creek, and Amsden 
Formations). Broom Creek Formation stress tests, a fluid sample, and temperature and pressure measurements were collected in Archie Erickson 
2 (Figure 2-5). 
 
2.3 Storage Reservoir (injection zone) (p. 2-16) 
The Broom Creek Formation is laterally extensive across the simulation model area and surrounding region (Figure 2-9). The Broom Creek 
Formation comprises interbedded eolian/nearshore marine sandstone (permeable storage intervals) and dolostone layers (impermeable layers) with 
minor amounts of siltstone and anhydrite layers. The Broom Creek Formation unconformably overlies the Amsden Formation and is unconformably 
overlain by the Opeche/Spearfish Formation (Figure 2-2) (Murphy and others, 2009). 
 
The top of the Broom Creek Formation is located at a depth of 5845 ft below KB elevation at Archie Erickson 2 and the cored interval is made up 
of 215 ft of sandstone, 72 ft of dolostone and 16 ft of anhydrite. The thickness of the Broom Creek Formation at the Archie Erickson 2 is 303 ft. 
Cored wells within the extent of the simulation model show minor anhydrite and siltstone intervals are also present in the Broom Creek Formation. 
Across the simulation model area, the Broom Creek Formation ranges in thickness from 139 to 492 ft (Figures 2-10a and 2-10b), with an average 
thickness of 280 ft based on offset-well data and geologic model characteristics. The net sandstone thickness within the simulation model 
area ranges from 6 to 397 ft, with an average thickness of 140 ft.  
 
The top of the Broom Creek Formation was picked based on the stratigraphic transition from a relatively low GR signature of sandstone and 
dolostone lithologies within the Broom Creek Formation to a relatively high GR signature representing the siltstones of the Opeche/Spearfish 
Formation (Figure 2-11). This transition is also noted with a drop in bulk density (RHOB) and dipole sonic compressional slowness values (DTC) 
and an increase in neutron porosity (NEUT) and resistivity (RES_D, RES_S). The bottom of the Broom Creek Formation was placed at the base 
of a relatively low GR package representing a 14-ft package of anhydrite that can be correlated across much of the study area. This rock package 
divides the clean sandstones and dolostone lithologies of the Broom Creek Formation from the dolostone and anhydrite of the Amsden Formation. 
Seismic data collected as part of site characterization efforts (Figure 2-8) were used to reinforce structural correlation and thickness estimations of 
the storage reservoir. The combined structural correlation and seismic interpretation indicate that the formation is continuous across the area near 
Archie Erickson 2 (Figures 2-12 and 2-13). A structure map of the Broom Creek Formation shows no detectable features with associated spill 
points in the simulation model area (Figures 2-14 and 2-15). 
 
Thirty-one (31) 1-in. diameter core plugs collected from the Broom Creek Formation were sampled and used to determine the distribution of 
porosity and permeability values throughout the formation (Table 2-6, Figure 2-16). The range in porosity and permeability predominantly captured 
the sandstone variability as this rock type was prominent in the sampling program over the dolostone. 
 

Figure 2-3. Map showing 
the extent of the regional 
geologic model, 
distribution of well 
control points, 2D and 3D 
seismic, and extent of the 
simulation model. The 
wells shown penetrate the 
storage reservoir and the 
upper and lower 
confining zones. (p. 2-5) 
 
Figure 2-4. Map showing 
the spatial relationship 
between the BK Fischer 
and ten wells where core 
samples were collected 
from the formations 
comprising the storage 
complex. 
(p. 2-6) 
 
Figure 2-9. Broom Creek 
Formation in North 
Dakota. The area within 
the green dashed line 
shows the extent 
originally proposed by 
Rygh (1990), and the area 
outside of the green 
dashed line has been 
modified based on new 
well control. 
(p. 2-16) 
 
Figure 2-10a. Isopach 
map of the Broom Creek 
Formation in the 
simulation model area. A 
convergent interpolation 
gridding algorithm was 
used with well formation 
tops, 3D seismic, and 2D 
seismic in the creation of 
this map (thickness of the 
Broom Creek Formation 
at Archie Erickson 2 is 
303 ft, see Table 2-6). (p. 
2-17) 
 
Figure 2-10b. Isopach 
map of the Broom Creek 
Formation focused 
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Core-derived measurements from Archie Erickson 2 were used as the foundation for the generation of porosity and permeability properties within 
the 3D geologic model. The 1-in.-diameter core plug sample measurements showed good agreement with the geologic model property distribution 
at the location of Archie Erickson 2. This agreement gave confidence to the geologic model, which is a spatially and computationally larger data 
set created with the extrapolation of porosity and permeability from offset well logs. The geologic model property distribution statistics shown in 
Table 2-6 are derived from a combination of the core plug analysis and the larger data set derived from offset well logs. 
 
 Sandstone intervals in the Broom Creek Formation are associated with low GR, low density, high porosity (neutron, density, and sonic), 
low resistivity because of brine salinity, and high sonic slowness measurements (Figure 2-11). The dolostone intervals in the formation are 
associated with an increase in GR measurements compared to the sandstone intervals, in addition to high density, low porosity (neutron, density, 
and sonic), high resistivity, and low sonic slowness measurements. The dolomitic sandstone intervals in the formation are the transitions between 
sandstone and dolostone, where the porosity begins to decrease, and density begins to increase in a transition from predominantly sandstone to 
dolostone (Figure 2-16). 
 
2.3.1 Mineralogy of the Injeciton Zone (p. 2-26) 
Powder XRD for average bulk composition analysis of 31 finely ground, homogenized samples from the Broom Creek Formation shows quartz as 
the most common mineral (~49%) followed by carbonate (~35%, mostly dolomite with some ankerite), sulfate (~7%, mostly anhydrite), feldspars 
(~5%, mostly K-feldspar), and clay minerals, ~4% (illite) (Figure 2-17a). Minor amounts of halide and oxide/hydroxide make up the rest of the 
mineralogy. The major constituents of the Broom Creek Formation obtained by XRD are also shown in Table 2-7a. These data align with the 
average elemental composition obtained by XRF which shows higher content of silica (Si) (>60%) followed by calcium (Ca), magnesium (Mg), 
sulfur (S), aluminum (Al), and others (Figure 2-17a). 
  
XRF analysis of the Broom Creek Formation (Figure 2-17b) shows a high percentage of SiO2 (2%–98%), CaO (0.2%–39%), and MgO (0%–22%) 
that confirm the dominance of sandstone and dolomite intervals in the Broom Creek Formation. A high percentage of CaO (~27%) and MgO 
(~18%) at the top of the formation indicates the presence of a dolomite layer that isolates the Broom Creek Formation from the Opeche/Spearfish 
Formation. As the formation gets deeper, the mineralogy changes to anhydrite-rich as indicated by a higher percentage of CaO (~39%) and SO3 
(~49%) that separates the Broom Creek Formation from the bottom Amsden Formation. The Broom Creek Formation consists of a clay content 
ranging from 0% to 21% with an average of ~4%, with illite being the dominant clay type. 
 
The Broom Creek Formation midsection at the core depth of 5919.5–5974 ft and KB elevation of 5915.3–5969.7 ft represents a highly porous and 
permeable zone averaging more than 20% total porosity, reaching as high as 30.67% total porosity at some intervals, with permeability of >1000 
mD. Thin-section and SEM EDS (energy-dispersive spectroscopy micrographs of the most porous sample show isolated grains of moderately 
sorted, subrounded quartz and subangular feldspar grains (Figures 2-18a and c). Grain contacts are mostly tangential with intergranular spaces 
occasionally occupied by dolomite (Figures 2-18a and c). In contrast, the least porous sample with ultralow permeability located at the Broom 
Creek Formation–Amsden Formation boundary primarily consists of anhydrite (>90%) with dolomite (~5%), quartz, and illite clay (Figures 2-18b 
and d). Figure 2-19 shows changes in the mineralogy at the Archie Erickson 2 as a function of depth next to the core sample porosity and 
permeability data. The Broom Creek Formation is highlighted in gray. 
 
 

Table 2-6. Description of CO2 Storage Reservoir (injection zone) at Archie Erickson 2 (p. 2-24) 
Injection Zone Core Derived Properties   
Property   Description    
Formation Name    Broom Creek    
Lithology   Sandstone, dolostone, anhydrite 
Formation Top Depth (MD), ft  5845 
Thickness, ft   303 (sandstone 215, dolostone 72, anhydrite 16)  
Capillary Entry Pressure (brine/CO2), 
psi    

3.12 

Geologic Properties    

Formation   Property  Laboratory Analysis 
Simulation Model Property 

Distribution  

Broom Creek (sandstone)   Porosity, %* 20.0 
(2.9-29.7) 

22.2 
(0.0–35.3)  

around the three 
stratigraphic and 
reservoir-monitoring 
wells (thickness of the 
Broom Creek Formation 
at Archie Erickson 2 is 
303 ft, see Table 2-6). (p. 
2-18) 
 
Figure 2-11. Well log 
display of the interpreted 
facies of the 
Opeche/Spearfish, Broom 
Creek, and Amsden 
Formations in Archie 
Erickson 2. Tracks from 
left to right are  
1) SSTVD; 2) GR (black) 
and caliper (dark blue); 3) 
MD; 4) resistivity – deep 
(red) and resistivity – 
shallow (light blue); 5) 
delta time (black), NEUT 
(blue) and density 
(green); and 6) facies. 
(p. 2-19) 
 
Figure 2-12. Regional 
well log stratigraphic 
cross sections of the 
upper confining zone and 
injection zone flattened 
on the top of the Amsden 
Formation. Logs 
displayed in tracks from 
left to right are 1) 
SSTVD; 2) GR (black) 
and caliper (dark blue); 3) 
MD; 4) NEUT (blue) and 
bulk density (green); and 
5) facies. The different 
depth scales are used 
between A-A' and B-B' 
for image display 
purposes. Cross section is 
scaled in SSTVD. 
(p. 2-20) 
 
Figure 2-13. Regional 
well log cross sections 
showing the structure of 
the upper confining zone 
and injection zone. Logs 
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 Permeability, 
 mD**  

848.0481, 150.3868 
(0.0222-3710) 

458.79, 136.96 
(0.0–3401.2)  

Broom Creek (dolostone)  Porosity, %* 6.4 
(0.8-13.8) 

4.4 
(0.0–34.9)  

 Permeability,  
mD**  

4.7060, 0.0184 
(0.0–62.9) 

2.07, 0.0221 
(0.0–919.6)  

  * Porosity values are reported as the arithmetic mean followed by the range of values in parentheses. Values  
measured at 2400 psi. 

** Permeability values are reported as the arithmetic mean and geometric mean, respectively, followed by the range  
of values in parentheses and do not have the 2.5 permeability calibration factor applied during simulation. Values  
measured at 2400 psi. 

 
Appendix C 
C.1.1 Geochemical Information of Injection Zone (Broom Creek Formation )(p. C-1) 
Geochemical simulation was performed to calculate the effects of introducing the CO2 stream to the injection zone. The injection zone, the Broom 
Creek Formation, was investigated using the geochemical analysis option available in GEM, the compositional simulation software package from 
Computer Modelling Group Ltd. (CMG). GEM is also the primary simulation software used for evaluation of the reservoir’s dynamic behavior 
resulting from the expected CO2 injection. For this geochemical modeling study, the injection scenario consisted of a single injection well injecting 
for a 20-year period with maximum bottomhole pressure (BHP) and maximum wellhead pressure (WHP) constraints of 3624 and 2100 psi, 
respectively. A postinjection period of 25 years was run in the model to evaluate any dynamic behavior and/or geochemical reaction after the CO2 
injection is stopped.  
 
 The anticipated average CO2 stream composition is 98.25% CO2, 1.44% N2, and 0.31% O2, with a trace amount of H2S. The CO2 stream, 
shown in Table C-1 that was used for geochemical modeling, contains a higher amount of O2 (2%). The modeled stream containing ~95% CO2 and 
2% O2 was used to represent a conservative scenario where the oxygen concentration is highest, potentially triggering more geochemical reactions 
in the formation. This simulation scenario was run with and without the geochemical model analysis option included, and results from the two 
cases were compared (Figures C-1 and C-2). 
 
 The case with geochemical analysis (geochemistry case) was constructed using the average mineralogical composition of the Broom Creek 
Formation rock materials (78% of bulk reservoir volume) and average formation brine composition (22% of bulk reservoir volume). X-ray 
diffraction (XRD) data from the Archie Erickson 2 core samples were used to inform the mineralogical composition of the Broom Creek Formation 
(Table C-2). Illite was chosen to represent clay for geochemical modeling as it was the most prominent type of clay identified in the XRD data. 
Ionic composition of the Broom Creek Formation water, derived from the state-certified analysis reported in Appendix A, is listed in Table C-3. 
 
The results do not show an evident difference in the CO2 gas molality fraction between both cases as seen in Figures C-1 and C-2 for volume 
injected and injection pressure simulation results. As a result of geochemical reactions in the reservoir, cumulative volume and injection rate have 
no observable difference between the geochemical and nongeochemical cases. The resulting BHP and WHP from the two cases are nearly identical, 
with no appreciable differences. 
 
 Figure C-3 shows the location of the cross sections and Layer 30 used in Figures C-4a and C-4b to depict the geochemical modeling results. 
Figures C-4a and C-4b show the concentration of CO2, in molality, in the reservoir after 20 years of injection plus 25 years of postinjection for the 
geochemistry model and nongeochemistry model, respectively. 
 
 The pH of the reservoir brine changes in the vicinity of the CO2 accumulation, as shown in Figure C-5a. The pH of the Broom Creek Formation 
native-brine sample is 6.95, whereas the fluid pH declines to approximately 4.52 in the CO2-flooded areas near the well as a result of CO2 dissolution 
in the native formation brine (Figure C-5b).  
 
Figures C-6a and C-6b show the cross section for O2 molality in the Broom Creek Formation. Figure C-6a shows the cross section for the 
concentration of O2, in molality, in the reservoir after 20 years of injection plus 25 years of postinjection for the geochemistry model scenario, and  
Figure C-6b shows the same information for the nongeochemistry simulation case for comparison. The results do not show an evident difference 
in the O2 gas molality fraction between both cases. After being injected, the 2% molar oxygen content in the injection stream is dissolved in the 
brine and likely to cause oxidative reactions of the minerals which may induce dissolution/precipitation of reactive minerals and formation of 
secondary minerals in the reservoir. The simulation results showed no significant precipitation caused by the high concentration of O2 that would 

displayed in tracks from 
left to right are 1) 
SSTVD, 2) GR (black) 
and caliper (dark blue), 3) 
MD, 4) NEUT (blue) and 
bulk density (green), and  
5) facies. The different 
depth scales are used 
between A-A' and B-B' 
for image display 
purposes. Cross section is 
scaled in SSTVD. (p. 2-
21) 
 
Figure 2-14. Structure 
map of the Broom Creek 
Formation in the 
simulation model 
referenced in feet below 
mean sea level. A 
convergent interpolation 
gridding algorithm was 
used with well formation 
tops, 3D seismic, and 2D 
seismic in the creation of 
this map. (p. 2-22) 

 
Figure 2-15. Cross 
section of the BK Fischer 
storage complex from the 
geologic model showing 
facies distribution in the 
Broom Creek Formation. 
Depths are referenced as 
feet below mean sea 
level. Geologic model 
extent is displayed by the 
blue box in the inset map 
in the upper-left corner. 
(p. 2-23) 
 
Table 2-6. Description of 
CO2 Storage Reservoir 
(injection zone) at Archie 
Erickson 2 (p. 2-24)  
 
Figure 2-16. Vertical 
distribution of core-
derived porosity and 
permeability values in the  
BK Fischer storage 
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affect the CO2 injection volume as demonstrated by the comparison in injection rates between the case with and without geochemical modeling 
shown in Figure C-2. 
 
Figure C-7 shows the mass of mineral dissolution and precipitation due to CO2 injection in the Broom Creek Formation. Dolomite is the most 
prominent dissolved mineral, while anhydrite is the most prominent precipitated mineral. All other minerals showed very limited variations.  
 
 Simulation results show that, during CO2 injection, the supercritical CO2 (free-CO2 gas) remains dominant. CO2 dissolution in the formation 
water and residual trapping of CO2 slowly increased over time, while CO2 mineralization is negligible at the plot scale in Figure C-7, it can be 
observed at the plot scale in Figure C-8. Once CO2 injection ceases in 2044, injected concentrated CO2 begins to expand, resulting in more CO2 
that is capillary-trapped or dissolved into fresh brine, as evidenced by the crossover in Figure C-8. Figures C-9 and C-10, respectively, provide an 
indication of the change in distribution of the mineral that experienced the most dissolution, dolomite, and the mineral that experienced the most 
precipitation, anhydrite. Considering the apparent net dissolution of minerals in the system, as indicated in Figure C-7, there is an associated net 
increase in porosity in the affected areas, as shown in Figure C-11. Del Porosity Mineral (DPORMNR) output calculates the porosity change due 
to mineral dissolution/precipitation. It is calculated as Initial Porosity – Porosity at Time “t.” Negative values of this output indicate net mineral 
dissolution (porosity increase), while positive values indicate net mineral precipitation (porosity decrease). However, the porosity change is small, 
less than 0.01% porosity units, equating to a maximum increase in average porosity from 22.00% to 22.01% after the 20-year injection period plus 
25 years of postinjection. 

complex from Archie 
Erickson 2. Tracks from 
left to right are  
1) SSTVD; 2) GR (black) 
and caliper (dark blue); 3) 
MD; 4) delta time 
(black), NEUT (blue), 
and bulk density (green); 
5) core porosity (2400 
psi) and log porosity 
(light blue); 6) core 
permeability (2400 psi) 
and log permeability 
(black); 7) facies; and 8) 
upscaled facies. 
(p. 2-25) 

 
Figure 2-17a Bar charts 
showing a) average 
mineralogy (wt.%) and b) 
average elemental 
composition (wt.%) of 
the Broom Creek 
Formation at Archie 
Erickson 2 (note 
elemental data by XRF 
were determined as 
oxides of the respective 
elements). (p. 2-26) 
 
Figure 2-17b. Elemental 
composition by XRF as a 
function of depth in the 
Broom Creek Formation 
at Archie Erickson 2. (p. 
2-28) 
 
Figure 2-18. Thin section 
(a, b) and SEM (c, d) 
micrographs of the most 
porous (a, c) and the least 
porous (b, d) samples 
from the Broom Creek 
Formation at Archie 
Erickson 2. The most 
porous sample has a total 
porosity and permeability 
of 30.67% and >1000 
mD, respectively, which 
notably reduced to 0.55% 
and 0.0039 mD in the 
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least porous sample. The 
blue color in the thin 
sections a and b 
represents porosity. (p. 2-
29) 
 
Figure 2-19. Change in 
the mineralogy of the 
target reservoir Broom 
Creek Formation 
(highlighted in gray) at 
Archie Erickson 2 as a 
function of depth based 
on XRD in comparison to 
GR, facies, core sample 
total porosity (%), and 
permeability (mD). Data 
gaps in the porosity and 
permeability plots are due 
to the inability to obtain 
testable samples as solid 
plugs (e.g., samples too 
soft/brittle). Tracks from 
left to right are 1) GR 
(black), 2) MD, 3) total 
feldspar (orange), 4) 
quartz (blue), 5) 
anhydrite (yellow green), 
6) dolomite (green), 7) 
total clay (light blue), 8) 
other (light green), 9) 
facies, 10) core porosity 
(2400 psi) (dark blue), 
and 11) core permeability 
(2400 psi) (red). 
(p. 2-30) 
 
Table C-1 CO2 Stream 
Composition Used for 
Geochemical Modeling 
(p. C-1) 

Figure C-1 Top graph 
shows cumulative 
injection vs. time; bottom 
graph shows gas injection 
rate vs. time. There is no 
observable difference in 
injection volume and gas 
rate due to geochemical 
reactions.  (p. C-2) 
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Figure C-2 Top graph 
shows WHP vs. time; 
bottom graph shows BHP 
vs. time. There is no 
observable difference in 
pressures due to 
geochemical reactions. 
(p. C-3) 

Table C-2 Averaged 
XRD data for (Archie 
Erickson 2) Broom Creek 
Core Sample  (p. C-3) 

Table C-3 Broom Creek 
Formation Water Ionic 
Composition (p. C-4) 

Figure C-3 Index map of 
west-east and south-north 
cross sections, and 
simulation Layer 30 at 
3736.3 ft (SSTVD, 
subsea true vertical 
depth). (p. C-5) 

Figure C-4a CO2 
molality for the 
geochemistry case 
simulation results after 20 
years of injection plus 25 
years postinjection, 
showing the distribution 
of CO2 molality in log 
scale. The top-left image 
is west-east, and the top-
right image is a south-
north cross section. The 
bottom image is a planar 
view of simulation Layer 
30 at 3736.3 ft (SSTVD). 
(p. C-6) 

Figure C-4b CO2 
molality for the 
nongeochemistry case 
simulation results after 20 
years of injection plus 25 
years postinjection, 
showing the distribution 
of CO2 molality in log 
scale. The top-left image 
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is west-east, and top-right 
image is a south-north 
cross section. The bottom 
image is a planar view of 
simulation Layer 30 at 
3736.3 ft (SSTVD). 
(p. C-7) 
 
Figure C-5a 
Geochemistry case 
simulation results after 20 
years of injection plus 25 
years postinjection 
showing the pH of 
formation brine in log 
scale. The top-left image 
is west-east, and top-right 
image is a south-north 
cross section. The bottom 
image is a planar view of 
simulation Layer 30 at 
3736.3 ft (SSTVD). 
(p. C-8) 

Figure C-5b 
Geochemistry case 
simulation results 
through 20 years of 
injection plus  
25 years postinjection 
showing the pH of the 
Broom Creek Formation 
brine at the wellbore vs. 
time for Layer 30 at 
3736.3 ft (SSTVD), 
Layer 44 at 3824.5 ft 
(SSTVD), and Layer 62 
at 3938 ft. (SSTVD). (p. 
C-9) 

Figure C-6a Cross 
section for O2 molality 
for the geochemistry case 
simulation results after 20 
years of injection plus 25 
years postinjection 
showing the distribution 
of O2 in gas phase in a 
log scale. The top-left 
image is west-east, and 
the top-right image is a 
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south-north cross section. 
The bottom image is a 
planar view of simulation 
Layer 30 at 3736.3 ft 
(SSTVD). (p. C-10) 
Figure C-6b Cross 
section for O2 molality 
for the nongeochemistry 
case simulation results 
after 20 years of injection 
plus 25 years 
postinjection showing the 
distribution of O2 in gas 
phase in a log scale. The 
top-left image is west-
east, and the top-right 
image is a south-north 
cross section. The bottom 
image is a planar view of 
simulation Layer 30 at 
3736.3 ft (SSTVD). 
(p. C-11) 

Figure C-7 Modeled 
change in the mineral 
masses (minus values 
show dissolution and 
positive values show 
precipitation) due to CO2 
injection (top: all 
minerals; bottom: 
zoomed-in after 
removing anhydrite and 
dolomite). Dissolution of 
dolomite with 
precipitation of anhydrite 
was observed. All of the 
other minerals showed 
very small values and 
account as net zero in this 
figure. (p. C-13) 
 
Figure C-8 Top image: 
mineral mass changes, in 
metric tons (tonnes), for 
the different CO2-
trapping mechanisms 
present during CO2 
injection with 
geochemical modeling in 
the injection zone for the 
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Broom Creek Formation; 
bottom image: CO2 
mineral trapping. 
(p. C-14) 

Figure C-9 Modeled 
change in molar 
distribution of dolomite, 
the most prominent 
dissolved mineral after 20 
years of injection plus a 
25-year postinjection 
period. The top-left 
image is west-east, and 
the top-right image is a 
south-north cross section. 
The bottom image is a 
planar view of simulation 
Layer 30 at 3736.3 ft 
(SSTVD). (p. C-15) 

Figure C-10 Modeled 
change in molar 
distribution of anhydrite, 
the most prominent 
precipitated mineral after 
20 years of injection plus 
25-year postinjection 
period. The top-left 
image is west-east, and 
the top-right image is a 
south-north cross section. 
The bottom image is a 
planar view of simulation 
Layer 30 at 3736.3 ft 
(SSTVD). (p. C-16) 

Figure C-11 Modeled 
change in porosity due to 
net geochemical 
dissolution after 20 years 
of injection plus 25-year 
postinjection period. The 
top-left image is west-
east, and the top-right 
image is a south-north 
cross section. The bottom 
image is a planar view of 
simulation Layer 30 at 
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3736.3 ft (SSTVD). 
(p. C-17) 

c. Data on the confining zone and 
source of the data which may 
include geologic cores, outcrop 
data, seismic surveys, and well 
logs: 

  Depth 
  Areal extent 
  Thickness 
  Mineralogy 
  Porosity 
  Permeability 
  Capillary pressure 
  Facies changes 
 

See discussion above under 2.2.1 Existing Data (p. 2-4) 
 
AND  
 
2.4 Confining Zones (p. 2-31) 
The confining zones for the Broom Creek Formation are the overlying Opeche/Spearfish Formation and the underlying Amsden Formation (Figure 
2-2, Table 2-7b). Both the overlying and underlying confining formations consist primarily of impermeable rock layers. 
  

Table 2-7b. Properties of Upper and Lower Confining Zones at Archie Erickson 2 (p. 2-32) 
Confining Zone Properties Upper Confining Zone Lower Confining Zone 

Stratigraphic Unit  Opeche/Spearfish Amsden 

Lithology Siltstone/anhydrite/ dolostone Dolostone/ 

anhydrite/sandstone 

Formation Top Depth (MD), ft  5603 6148 

Thickness, ft  242 265* 

Capillary Entry Pressure (brine/CO2), 
psi  

2009.6 278.7 

Depth below Lowest Identified 
USDW, ft  

4052 4597 

 

 

Formation   Property  Laboratory Analysis  
Simulation Model 

Property Distribution  

Opeche/Spearfish  
Porosity, %** 4.6 

(0.7–7.6) 

2.1 

(0.0–14.6) 

Table 2-7b. Properties of 
Upper and Lower 
Confining Zones at 
Archie Erickson 2 
(p. 2-32) 
 
Figure 2-20. Structure 
map of the 
Opeche/Spearfish 
Formation across the 
simulation model area in 
feet below mean sea 
level. A convergent 
interpolation gridding 
algorithm was used with 
well formation tops, 3D 
seismic, and 2D seismic 
in creation of this map. 
(p. 2-33) 
 
Figure 2-21. Isopach 
map of the 
Opeche/Spearfish 
Formation in the 
simulation model area. A 
convergent interpolation 
gridding algorithm was 
used with well formation 
tops, 3D seismic, and 2D 
seismic in creation of this 
map. (p. 2-34) 
 
Figure 2-22a. Bar charts 
showing a) average 
mineralogy (wt.%) and b) 
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Permeability, mD *** 0.0011, 0.0005 

(0.0001–0.0043) 

0.1088, 0.0021  

(0.00–6.37) 

Amsden  
Porosity, % ** 3.8  

(0.4–9.4) 
2.9 

(0.0–35.1) 

 
Permeability, mD *** 3.3256, 0.0022  

(0.0002–26.6) 
0.7056, 0.0070 

(0.00–156.05) 

* Thickness estimated based on offset well information 
** Porosity values recorded at 2400-psi confining pressure. Porosity values from the model are reported as the  

arithmetic mean followed by the range of values in parentheses. 
*** Permeability values recorded at 2400-psi confining pressure. Permeability values are reported as the arithmetic 

 mean and geometric mean, respectively, followed by the range of values in parentheses and do not have the 2.5  
 permeability calibration factor applied during simulation. 

  
2.4.1 Upper Confining Zone (p. 2-32) 
In BK Fischer, the upper confining zone, the Opeche/Spearfish Formation, consists of predominantly siltstone with interbedded dolostone and 
anhydrite (Table 2-7b). The upper confining zone is laterally extensive across the simulation model area (Figure 2-20) and is 5603 ft below the KB 
elevation and 242 ft thick as observed in Archie Erickson 2 (Figures 2-20 and 2-21). The contact between the underlying Broom Creek Formation 
and the upper confining zone is an unconformity that can be correlated across the Broom Creek Formation extent where the resistivity and GR logs 
show a significant change across the contact. A relatively low GR signature of sandstone and dolostone lithologies within the Broom Creek 
Formation changes to a relatively high GR signature representing the siltstones of the Opeche/Spearfish Formation (Figure 2-11). 
  
2.4.1.1 Mineralogy of the Upper Confining Zone (p. 2-35) 
Powder XRD for average bulk composition analysis of 10 finely ground, homogenized samples from the Opeche/Spearfish Formation shows 
carbonates (~24%, mostly dolomite with some ankerite) and quartz (~23%) as the most common minerals followed by feldspar (~18%, sodium- 
and potassium-feldspar contributing equally), clay (~17%, mostly illite and chlorite with a minor contribution from kaolinite), and sulfates (~16%, 
mostly anhydrite) (Figure 2-22a). Minor amounts of oxide/hydroxide (~0.5%) and sulfide (~0.2%) minerals make up the rest of the mineralogy. 
The major constituents of the Opeche/Spearfish Formation obtained by XRD are also shown in  
Table 2-7c. XRD data aligns with the average elemental composition obtained by XRF which shows silica (Si) as the dominant element followed 
by calcium (Ca), sulfur (S), aluminum (Al), magnesium (Mg), iron (Fe), potassium (K), and other trace elements (Figure 2-22a). 
 
XRF analysis of the Opeche/Spearfish Formation (Figure 2-22b) identifies SiO2 (1-65%), CaO (5-40%), MgO (0.3-17%), and Al2O3 (0.2-11%) 
correlating well with the silicate, carbonate, and aluminum-rich mineralogy determined by XRD. A high percentage of CaO (~40%) and SO3 
(~55%) at the base of the Opeche/Spearfish Formation indicates the dominance of anhydrite separating the Opeche/Spearfish Formation from the 
Broom Creek Formation. The Opeche/Spearfish Formation consists of a much higher clay content compared to the Broom Creek Formation ranging 
from 0% to 24% with an average of ~17% with illite being the most dominant clay type. 
 
Appendix C 
C.1.2 Geochemical Interaction of the Upper Confining Zone (Cap Rock, Opeche/Spearfish Formation)  (p.C-18) 
Geochemical simulation using the PHREEQC geochemical software was performed to calculate the potential effects of an injected multicomponent 
CO2 stream on the Opeche/Spearfish Formation. Note: PHREEQC’s unit of measure is metric. A vertically oriented 1D simulation was created 
using a stack of 1-meter grid cells where the formation was exposed to the injection stream mixture at the bottom boundary of the simulation and 
allowed to enter the system by molecular diffusion processes. Direct fluid flow into the Opeche/Spearfish Formation by free-phase saturation from 
the injection stream is not expected to occur because of the low permeability of the confining zone. Results were calculated at the grid cell centers: 
0.5, 1.5, 2.5, and 3.5 meters above the cap rock–CO2 exposure boundary. The mineralogical composition calculated from the XRD results of the 
deepest sample from the Opeche/Spearfish Formation was honored (Table C-4). Formation brine composition was assumed to be the same as the 
known composition from the Broom Creek Formation injection zone below (Table C-5). 
 

average elemental 
composition (wt.%) of 
the Opeche/Spearfish 
Formation at Archie 
Erickson 2 (note: 
elemental data by XRF 
were determined as 
oxides of the respective 
elements). (p. 2-35) 
 
Figure 2-22b. Elemental 
composition by XRF as a 
function of depth in the 
Opeche/Spearfish 
Formation at Archie 
Erickson 2. (p. 2-36) 
 
 
Figure 2-23. Thin section 
(a, b) and SEM (c, d) 
micrographs of the most 
porous (a, c) and the least 
porous (b, d) samples 
from the 
Opeche/Spearfish 
Formation at Archie 
Erickson 2. The most 
porous sample has a total 
porosity and permeability 
of 8.25% and 0.00202 
mD. In the least porous 
sample, the porosity is 
notably reduced to 0.28% 
and permeability is 
0.00225 mD. The blue 
color in thin section a 
represents porosity. 
(p. 2-37) 
 
Figure 2-24. Change in 
the mineralogy of the 
upper-confining 
Opeche/Spearfish 
Formation (highlighted in 
gray) at Archie Erickson 
2as a function of depth 
based on XRD in 
comparison to GR, facies, 
core sample total porosity 
(%), and permeability 
(mD). Very low total 
porosity and permeability 
with a high clay content 
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 The anticipated average CO2 stream composition is 98.25% CO2, 1.44% N2, and 0.31% O2, with a trace amount of H2S. The CO2 stream that 
was used for geochemical modeling, described in Table C-1, contains a higher amount of O2 (2%). The modeled stream containing ~95% CO2 and 
2% O2 (Table C-1) was used to represent a conservative scenario where the higher oxygen concentration may trigger more geochemical reactions 
in the formation. The exposure level, expressed in moles per year, of the CO2 stream to the confining layer was 4.5 moles/yr. This value is 
considerably higher than the expected actual exposure level of 2.3 moles/year (Espinoza and Santamarina, 2017). Again, this conservative 
overestimation was done to ensure that the degree and pace of geochemical change would not be underestimated. This geochemical simulation was 
run for 45 years to represent 20 years of injection plus 25 years of postinjection. The simulation was performed at elevated reservoir pressure and 
temperature conditions obtained from the dynamic reservoir simulation. 
 
Results showed geochemical processes at work. Figures C-12 through C-16 show results from geochemical modeling. Figure C-12 shows a change 
in fluid pH over time as CO2 diffuses into the system. For the cell at the CO2 interface, Cell 1 (C1), the pH starts declining from an initial pH of 
6.24 to below 4.6 after 5 years of simulation time and continues to decrease to a level of 4.4 by the end of 25 years of postinjection. For the cell 
occupying the space 1 to 2 meters into the cap rock, C2, the pH starts to decline after Year 5 and decreases to 4.9 by the end of simulation. For the 
cell occupying the space 2 to 3 meters into the cap rock, C3, the pH begins to change after Year 44. Lastly, the pH is unaffected in C4, indicating 
CO2 does not penetrate this cell within the 45 years of simulation.  
 
 Figure C-13 shows the modeled change in mineral dissolution and precipitation in grams per cubic meter of rock for C1 and C2. The net 
change due to precipitation or dissolution in C1 and C2 is less than 0.5 kg per cubic meter, with little change in dissolution or precipitation taking 
place throughout the entire simulation time. Albite and dolomite start to dissolve slowly from the beginning of the simulation period while illite 
and quartz precipitate for C1 at the same time. Any effects in C3 are like the change observed for C2. Mineralogical composition with more than 
95% of anhydrite and less dissolution of CO2 because of high salinity results in minimal dissolution and precipitation in the C1 and C2.  
  
 Figure C-14 represents the initial fractions of potentially reactive minerals in the Opeche/Spearfish Formation based on XRD data shown in 
Table C-4. The expected dissolution of these minerals in weight percentage is also shown for C1 and C2 of the model. In C1 and C2, albite and 
dolomite are the primary minerals that dissolve. Dissolution (%) in C1 and C2 is minimal (<0.02%) and not significant to represent at the scale in 
Figure C-14. 
 
 Figure C-15 represents minerals expected to be precipitated in weight (%) shown for  
C1 and C2 of the model. In C1 and C2, illite and anhydrite are the primary minerals to be precipitated. Calcite is the secondary mineral to be 
precipitated in C2. 
  
 Figure C-16 shows the modeled change in porosity of the cap rock for C1–C4. The overall net porosity changes from dissolution and 
precipitation are minimal, less than 0.01% change during the life of the simulation. Initially, C1 experiences an increase in porosity because of 
dissolution upon first CO2 exposure and initial model equilibration, but the change is temporary. For C2, porosity decrease is observed for the 
first few years, and then it gets back to its initial porosity. No significant porosity changes were observed for C3. These results suggest that 
geochemical change from exposure to CO2 is minor; therefore, the ability of the Opeche/Spearfish Formation to maintain its sealing integrity will 
not be compromised by geochemical processes.  
 
C1.3 Geochemical Interaction of the Lower Confining Zone (Amsden Formation)  (p. C-24) 
The Broom Creek Formation’s underlying confining layer, the Amsden Formation, was investigated using PHREEQC geochemical software. A 
vertically oriented 1D simulation was created using a stack of 16 cells, each cell 1 meter in thickness. The formation was exposed to CO2 stream 
components at the top boundary of the simulation, and CO2 was allowed to enter the system by advection and dispersion processes. Direct fluid 
flow into the Amsden Formation by free-phase saturation from the injection stream is not expected to occur because of the low permeability of the 
confining zone. Results were calculated at the center of each cell below the confining layer–CO2 exposure boundary. The average mineralogical 
composition calculated from the results of four samples from the Amsden Formation was honored (Table C-6). The formation brine composition 
was assumed to be the same as the known composition from the overlying Broom Creek Formation injection zone (Table C-5). A CO2 stream 
containing ~95% CO2 and 2% O2, shown in Table C-1, was used in the geochemical modeling to represent a conservative scenario, where higher 
oxygen concentration may trigger more geochemical reactions in the formation. The maximum formation temperature and pressure, projected from 
CMG simulation results described in Section 3.0, were used to represent the potential maximum pore pressure and temperature level.  
  
The higher-pressure results are shown here to represent a potentially more rapid pace of geochemical change. This simulation was run for 45 years 
to represent 20 years of injection plus 25 years of postinjection. 
 

make the 
Opeche/Spearfish 
Formation an ultralow 
permeable formation. 
Data gaps in the porosity 
and permeability plots are 
due to the inability to 
obtain testable samples as 
solid plugs (e.g., samples 
too soft/brittle). Tracks 
from left to right are 1) 
GR (black); 2) MD; 3) 
total Feldspar (orange), 
4) Quartz (blue); 5) 
Anhydrite (yellow 
green); 6) Dolomite 
(green); 7) total Clay 
(light blue) 8) Other 
(light green); 9) Facies; 
10) core porosity (2400 
psi) (dark blue); 11) core 
permeability (2400 psi) 
(red). (p. 2-38) 
 
Table C-4 Mineral 
Composition of the  
Opeche/Spearfish 
Derived from XRD  
Analysis of Archie 
Erickson 2 Core  
Sample at a Depth of 
5848 ft MD (p. C-18) 

Table C-5 Formation 
Water Chemistry from 
Broom Creek Formation 
Fluid Sample from 
Archie Erickson 2  
(p. C-19) 

Figure C-12 Modeled 
change in fluid pH vs. 
time. Red line shows pH 
for the center of C1, 
0.5 meters above the 
Opeche/Spearfish 
Formation cap rock base. 
Yellow line shows C2,  
1.5 meters above the cap 
rock base. Green line 
shows C3, 2.5 meters 
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 Modeling results show geochemical processes at work. Figures C-17 through C-22 show results from the geochemical modeling. Figure C-17 
shows change in fluid pH over 45 years (representing 20 years of injection and 25 years of postinjection) as CO2 enters the system. Initial change 
in pH in all of the cells, for C1 to C16, is related to initial equilibration of the model. For the cell at the CO2 interface, C1, the pH declines to a 
level of 5.5 after 3 years of injection, further declining to 5.0 by the end of the modeled injection period, and hits 4.55 by the end of simulation 
period. Progressively lower or slower pH changes occur for each cell that is more distant from the CO2 interface. The pH for C16 did not decline 
over the 45 years of simulation time. Figure C-18 shows that CO2 penetration greater than 0.01 molality is limited to C1–C9 and does not penetrate 
more than 9 meters (represented by C10–C11) over the 20 years of injection and 25 years of postinjection. 
 
 Figure C-19 shows the modeled changes in mineral dissolution and precipitation in grams per cubic meter over 45 years of simulation time. 
For C1, albite and K-feldspar start to dissolve from the beginning of the simulation period while quartz and illite start to precipitate. C1 observed 
dolomite dissolution, and anhydrite precipitation at the later year of simulation. C2 shows the similar trends but with dolomite precipitation and 
anhydrite dissolution and major geochemical process begins approximately 20 years after Cell C1. 
 
 Figure C-20 represents the initial fractions of potentially reactive minerals in the Amsden Formation based on the XRD data shown in Table 
C-6. The expected dissolution of the minerals in weight percentage is also shown for C1 and C2 of the model. In C1 and C2, albite and K-feldspar 
are the primary minerals that dissolve. No dissolution is observed for illite and quartz. The minerals that experience dissolution in the model are 
almost completely replaced by the precipitation of other minerals.  
 
 
 
2.4.2 Additional Overlying Confining Zones (p. 2-39) 
Several other formations provide additional confinement above the Opeche/Spearfish Formation. Impermeable rocks above the primary seal include 
the Piper, Rierdon, and Swift Formations, which make up the first additional group of confining formations (Table 2-8a). At Archie  
Erickson 2, together with the Opeche/Spearfish Formation, these intervals are 1087 ft thick and will isolate Broom Creek Formation fluids from 
migrating upward to the next permeable interval, the Inyan Kara Formation (Figure 2-25). Above the Inyan Kara Formation, 2625 ft of impermeable 
rocks acts as an additional seal between the Inyan Kara sandstone interval and the lowermost USDW, the Fox Hills Formation (Figure 2-26). 
Confining layers above the Inyan Kara sandstone interval include the Skull Creek, Mowry, Belle Fourche, Greenhorn, Carlile, Niobrara, and Pierre 
Formations (Table 2-8a).  
 
 The formations between the Broom Creek and Inyan Kara Formations and between the Inyan Kara Formation and lowest USDW have 
demonstrated the ability to prevent the vertical migration of fluids throughout geologic time and are recognized as impermeable flow barriers in 
the Williston Basin (Downey, 1986; Downey and Dinwiddie, 1988). 
  

Table 2-8a. Description of Zones of Confinement above the Immediate Upper Confining Zone 
(data based on Archie Erickson 2). (p. 2-39) 

Name of Formation  Lithology 

Formation 
Top Depth 

MD, ft Thickness, ft 

Depth below  

Lowest Identified USDW, 
ft 

Pierre  Mudstone 1798 1480 0 

Niobrara Mudstone 3278 380 1480 

Carlile Mudstone 3658 48 1860 

Greenhorn  Mudstone 3706 106 1908 

Belle Fourche Mudstone 3812 293 2014 

Mowry  Mudstone 4105 78 2307 

Skull Creek Mudstone 4193 230 2395 

above the cap rock base. 
Blue line shows C4, 3.5 
meters above the cap rock 
base.   (p. C-20) 

Figure C-13 Modeled 
dissolution and 
precipitation of minerals 
in the Opeche/Spearfish 
Formation cap rock. 
Dashed lines show  
results calculated for C1, 
at 0.5 meters above the 
cap rock base. Solid lines 
show results for C2, 1.5 
meters above the cap rock 
base. Results from C3, 
2.5 meters above the cap 
rock base are similar to 
the change observed for 
C2. (p. C-21) 

Figure C-14 Weight 
percentage (wt%) of 
potentially reactive 
minerals present in the 
Opeche/Spearfish 
Formation geochemistry 
model before simulation 
(blue) and expected 
dissolution of minerals in 
C1 (orange, too small to 
see in the figure) and C2 
(gray, too small to see in 
the figure) after 20 years 
of injection plus 25 years 
of postinjection. Negative 
values represent total 
wt% associated with 
dissolution. (p. C-22) 

Figure C-15 Weight 
percentage (wt%) of 
initial (blue) and 
precipitated (orange) 
minerals of the 
Opeche/Spearfish 
Formation in C1 and C2 
normalized based on total 
solid (initial – dissolution 
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Swift  Mudstone 4758 440 2960 

Rierdon  Mudstone 5198 209 3400 

Piper (Kline Member) Carbonate 5407 103 3609 

Piper (Picard Member) Mudstone 5510 93 3712 

 
Sandstones of the Inyan Kara Formation comprise the first unit with relatively high porosity and permeability stratigraphically above the injection 
zone and the primary sealing formation. The Inyan Kara represents the most likely candidate to act as an overlying pressure dissipation zone. 
Monitoring distributed temperature sensor data for the Inyan Kara Formation using the downhole fiber-optic cable provides an additional 
opportunity for mitigation and remediation (Section 5.0). In the unlikely event of out-of-zone migration through the primary and secondary sealing 
formations, CO2 would become trapped in the Inyan Kara Formation. The depth to the Inyan Kara Formation at the Archie Erickson 2 well location 
is 4423 ft below KB elevation, and the interval itself is 335 ft thick. 
 
2.4.3 Lower Confining Zones (p. 2-42) 
The lower confining zone of the storage complex is the Amsden Formation, which comprises primarily dolostone and anhydrite. The Amsden 
Formation does include some thin sandstone intervals on the order of 1 to 8 in. thick. The sandstone intervals in the Amsden Formation are isolated 
from the sandstones of the Broom Creek Formation by thick impermeable dolostone and anhydrite intervals. The top of the Amsden Formation 
was placed at the top of an argillaceous dolostone, which has relatively high GR character that can be correlated across the simulation model area 
(Figure 2-11). The Amsden Formation is 6148 ft below KB elevation and 265 ft thick at BK Fischer as determined at Archie Erickson 2 (Figures 
2-27 and 2-28). 
 
The contact between the underlying Amsden Formation and the overlying Broom Creek Formation is evident on wireline logs as there is a 
lithological change from the dolostone and anhydrite beds of the Amsden Formation to the porous sandstones of the Broom Creek Formation 
(Figure 2-11). The top of the Amsden in Archie Erickson 2 is picked at the base of a 14-ft anhydrite bed in the Broom Creek Formation which 
can be correlated across much of the study area. This lithologic change is also recognized in the core from Archie Erickson 2. The lithology of 
the cored section of the Amsden Formation from Archie Erickson 2 is predominantly dolostone and anhydrite with lesser predominant lithologies 
of sandstone.  
 
2.4.3.1 Mineralogy of the Lower Confining Zone (p. 2-44) 
Powder XRD for average bulk composition analysis of nine finely ground, homogenized samples from the Amsden Formation shows carbonate as 
the most dominant mineral (~37%, mostly dolomite) followed by sulfates (~26%, mostly anhydrite), and quartz (~25%). Clay minerals (illite) and 
feldspar (mostly K-feldspar) accounted for about 5% each with minor amounts of halide (~0.1%), oxide/hydroxide (~0.2%), and sulfide (~0.1%) 
(Figure 2-29a). The major constituents of the Amsden Formation obtained by XRD are also shown in Table 2-8b. These data align with the average 
elemental composition obtained by XRF which shows silica (Si) as the dominant element followed by calcium (Ca), sulfur (S), magnesium (Mg), 
aluminum (Al), potassium (K), and other minor elements (Figure 2-29a).  
   
XRF analysis of the Amsden Formation (Figure 2-29b) shows that the contact between the Amsden and Broom Creek Formations is dominated by 
CaO, MgO, and SiO2 indicating the dominance of dolomite and sandstone. As the formation gets deeper, the chemistry changes to more anhydrite-
rich, as shown by the high percentage of CaO (~41%) and SO3 (~56%). The Amsden Formation contains clay as high as 16% with an average of 
~5% with illite being the dominant clay type. 
 
 Similar to the Opeche/Spearfish Formation, the higher content of anhydrite (up to 65% with an average of ~26%) and clay minerals (up to 
16% with an average of ~5%) makes the Amsden Formation less porous and more impermeable compared to the target Broom Creek Formation. 
Thin-section and SEM-EDS micrographs of the most porous sample at the core depth of 6188.1 ft – KB elevation of 6184.5 ft show moderately 
sorted, fine- to medium-grained, quartz and feldspar grains with intergranular pore spaces filled by dolomite and anhydrite (Figures 2-30a and c). 
Porosity is mostly intergranular, long, and sutured (Figure 2-30c). 

+ precipitation) present in 
C1 and C2 after 20 years 
of injection and 25 years 
of postinjection. Minerals 
precipitated in C1 and C2 
are too small to be seen 
in the figure. (p. C-23) 

Figure C-16 Modeled 
change in percent 
porosity of the 
Opeche/Spearfish 
Formation cap rock. Red 
line shows porosity 
change calculated for C1, 
0.5 meters above the cap 
rock base. Orange line 
shows C2, 1.5 meters 
above the cap rock base. 
Green line shows C3, 2.5 
meters above the cap rock 
base. Blue line shows C4, 
3.5 meters above the cap 
rock base. Long-term 
change in porosity is 
minimal and stabilized. 
Positive change in 
porosity is related to 
dissolution of minerals, 
and negative change is 
due to mineral 
precipitation. (p. C-24) 
 
Table C-6 Averaged 
Mineral Composition of 
the Amsden Formation 
Derived from XRD 
Analysis of Archie 
Erickson 2 Core Samples 
at Depths of  
6152.7, 6157.6, 6161.5 
and 6168 ft MD (p. C-25) 

Figure C-17 Modeled 
change in fluid pH for 
C1–C16 (odd numbered 
cells through C15 plus 
C16) in the Amsden 
Formation underlying 
confining layer. (p. C-26) 
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Figure C-18 Modeled 
CO2 concentration 
(molality) of the odd 
numbered cells, C1–C11, 
in the Amsden Formation 
underlying confining 
layer. CO2 penetration in 
C11 is less than 
0.01 molality. (p. C-26) 

Figure C-19 Modeled 
dissolution and 
precipitation of minerals 
in the Amsden Formation 
underlying confining 
layer. Dashed lines show 
results for C1, 0 to 1 
meter below the Amsden 
Formation top. Solid 
lines show results for C2, 
1 to 2 meters below the 
Amsden Formation top. 
Dotted lines show results 
for C9, 8 to 9 meters 
below the Amsden 
Formation top. C9 shows 
minimal dissolution and 
precipitation at the end of 
25 years postinjection 
because of smaller 
amount of CO2 
penetration in C9 by the 
end of 45 years of 
simulation. (p. C-27) 

Figure C-20 Weight 
percentage (wt%) of 
potentially reactive 
minerals present in the 
Amsden Formation 
geochemistry model 
before simulation (blue) 
and expected dissolution 
of minerals in C1 
(orange) and C2 (gray) 
after 20 years of injection 
plus 25 years of 
postinjection. Negative 
values represent total 
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wt% associated with 
dissolution. (p. C-28) 

Figure C-21 Weight 
percentage (wt%) of 
initial (blue) and 
precipitated (orange) 
minerals in the Amsden 
Formation in C1 and C2 
normalized based on total 
solid (initial – dissolution 
+ precipitation) present in 
C1 and C2 after 20 years 
of injection and 25 years 
of postinjection. There is 
no calcite precipitation in 
C1. (p. C-29) 
 
Figure C-22 Modeled 
change in percent 
porosity in the Amsden 
Formation underlying 
confining layer. Red line 
shows porosity change 
for C1, 0 to 1 meter 
below the Amsden 
Formation top. Orange 
line shows C2, 1 to 2 
meters below the Amsden 
Formation top. Green line 
shows C3, 2 to 3 meters 
below the Amsden 
Formation top. Long-
term change in porosity is 
minimal and stabilized. 
Positive change in 
porosity is related to 
dissolution of minerals, 
and negative change is 
due to mineral 
precipitation. (p. C-30) 

Table 2-8a. Description 
of Zones of Confinement 
above the Immediate 
Upper Confining Zone 
(data based on Archie 
Erickson 2). (p. 2-39) 
 
Figure 2-25. Isopach 
map of the interval 
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between the top of the 
Broom Creek Formation 
and the top of the Swift 
Formation. This interval 
represents the primary 
and secondary 
confinement zones. A 
convergent interpolation 
gridding algorithm was 
used with well formation 
tops, 3D seismic, and 2D 
seismic in creation of this 
map. (p. 2-40) 
 
Figure 2-26. Isopach 
map of the interval 
between the top of the 
Inyan Kara Formation 
and the top of the Pierre 
Formation. This interval 
represents the tertiary 
confinement zone. A 
convergent interpolation 
gridding algorithm was 
used with well formation 
tops, 3D seismic, and 2D 
seismic in creation of this 
map. (p. 2-41) 
 
Figure 2-27. Structure 
map of the Amsden 
Formation across the 
simulation model area in 
feet below mean sea 
level. A convergent 
interpolation gridding 
algorithm was used with 
well formation tops, 3D 
seismic, and 2D seismic 
in creation of this map. 
(p. 2-42) 
 
Figure 2-28. Isopach 
map of the Amsden 
Formation across the 
simulation model area. 
The convergent 
interpolation gridding 
algorithm was used with 
well formation tops, 3D 
seismic, and 2D seismic 
in creation of this map. 
(p. 2-43). 
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Figure 2-29a. Bar charts 
showing a) average 
mineralogy (wt%) and b) 
average elemental 
composition (wt%) of the 
Amsden Formation at the 
Archie Erickson 2 well. 
Elemental data by XRF 
were determined as 
oxides of the respective 
elements. (p. 2-44) 
 
Figure 2-29b. Elemental 
composition by XRF as a 
function of depth in the 
Amsden Formation at 
Archie Erickson 2. (p. 2-
45) 
 
Figure 2-30. Thin section 
(a, b) and SEM (c, d) 
micrographs of the most 
porous sample (a, c) and 
the least porous (b, d) 
samples of the Amsden 
Formation at the Archie 
Erickson 2 well. The 
most porous sample of 
the Amsden Formation 
has a porosity and 
permeability of ~9.73% 
and 30.2 mD, 
respectively, which is 
notably reduced to 0.34% 
and 0.00291 mD, 
respectively, in the least 
porous sample. The blue 
color in thin section a 
represents porosity. 
(p. 2-46) 
 
Figure 2-31. Change in 
the mineralogy of the 
lower confining Amsden 
Formation (highlighted in 
gray) at Archie Erickson 
2 as a function of depth 
based on XRD in 
comparison to GR, facies, 
core sample total porosity 
(%), and permeability 
(mD). Data gaps in the 
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porosity and permeability 
plots are due to the 
inability to obtain testable 
samples as solid plugs (e. 
g., samples too 
soft/brittle). Tracks from 
left to right are 1) GR 
(black); 2) MD; 3) total 
Feldspar (orange), 4) 
Quartz (blue); 5) 
Anhydrite (yellow 
green); 6) Dolomite 
(green); 7) total Clay 
(light blue) 8) Other 
(light green); 9) Facies; 
10) core porosity (2400 
psi) (dark blue); 11) core 
permeability (2400 psi) 
(red). (p. 2-47) 
 

N.D.A.C. § 43-
05-01-
05(1)(b)(2)  

N.D.A.C. § 43-05-01-
05(1)(b) 
(2) A geologic and 

hydrogeologic evaluation 
of the facility area, 
including an evaluation 
of all existing 
information on all 
geologic strata overlying 
the storage reservoir, 
including the immediate 
caprock containment 
characteristics and all 
subsurface zones to be 
used for monitoring. The 
evaluation must include 
any available geophysical 
data and assessments of 
any regional tectonic 
activity, local seismicity 
and regional or local fault 
zones, and a 
comprehensive 
description of local and 
regional structural or 
stratigraphic features. 
The evaluation must 
describe the storage 
reservoir’s mechanisms 
of geologic confinement, 
including rock properties, 
regional pressure 
gradients, structural 

d. A description of the storage 
reservoir’s mechanisms of 
geologic confinement 
characteristics with regard to 
preventing migration of carbon 
dioxide beyond the proposed 
storage reservoir, including: 

  Rock properties 
  Regional pressure 

gradients  
  Adsorption processes 
 

2.2.2.3 Formation Temperature and Pressure (p. 2-9) 
Temperature measurements from Archie Erickson 2 were used to derive a temperature gradient for the proposed injection site (Table 2-2b). In 
combination with depth, the temperature property was used primarily to inform predictive simulation inputs and assumptions. Temperature data 
were also used as inputs for geochemical modeling. 
 
 Formation pressure testing at Archie Erickson 2 was performed with the SLB (formerly Schlumberger) MDT (modular formation dynamics 
tester) tool. The MDT tool’s formation pressure measurements from the Broom Creek Formation are included in Table 2-3. The calculated pressure 
gradients were used to model formation pressure profiles for use in the numerical simulations of CO2 injection.  
 
Table 2-1b. Description of Archie Erickson 2 Temperature Measurements and Calculated Temperature Gradients 
Formation Sensor Depth MD, ft Sensor Depth TVD, ft Temperature, °F 
Opeche/Spearfish 5802.45 5802.37 –* 
Broom Creek 5933.99 5933.90 123.86 

5958.29 5958.20 126.25 
6034.03 6033.92 128.20 
6068.39 6068.28 129.78 

Mean Broom Creek 
Temperature, °F 

  127.02 

Broom Creek 
Temperature 
Gradient, °F/ft 

 0.015** 

  * Dry test. Temperature measurement is unreliable because it was impacted by tool temperature rather than fluid.  
** The temperature gradient is an average of the measured temperature minus the average annual surface temperature (40° F), divided by the 

associated test depth.  
 
 
Table 2-3. Description of Archie Erickson 2 Well Formation Pressure Measurements and Calculated Pressure Gradients 

Formation  Sensor Depth MD, ft Sensor Depth TVD, ft 
Sensor Formation Pressure, 

psia 
Opeche/Spearfish 5802.45 5802.37 –* 

Table 2-2b. Description 
of Archie Erickson 2 
Temperature 
Measurements and 
Calculated Temperature 
Gradients (p. 2-9) 
 
Table 2-3. Description of 
Archie Erickson 2 
Formation Pressure 
Measurements and 
Calculated Pressure 
Gradients (p. 2-10) 
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features, and adsorption 
characteristics with 
regard to the ability of 
that confinement to 
prevent migration of 
carbon dioxide beyond 
the proposed storage 
reservoir. The evaluation 
must also identify any 
productive existing or 
potential mineral zones 
occurring within the 
facility area and any 
underground sources of 
drinking water in the 
facility area and within 
one mile [1.61 
kilometers] of its outside 
boundary. The evaluation 
must include exhibits and 
plan view maps showing 
the following: 

Broom Creek 5933.99 5933.90 2842.83 
5958.29 5958.20 2854.14 
6034.03 6033.92 2888.71 
6068.39 6068.28 2904.57 

Mean Broom Creek 
Pressure, psi  

  2872.56 

Broom Creek Pressure 
Gradient, psi/ft  

 0.48* 

  * Dry test. No fluid was withdrawn because of low permeability. 
** The pressure gradient is an average of the sensor-measured pressures minus standard atmospheric pressure at 14.7 psi, divided by the 

associated test depth. 
 
 
2.3.2 Mechanism of Geologic Confinement (p. 2-31) 
For BK Fischer, the initial mechanism for geologic confinement of CO2 injected into the Broom Creek Formation will be the upper confining 
formation (Opeche/Spearfish Formation), which will contain the initially buoyant CO2 in the reservoir under the effects of relative permeability 
and capillary pressure. Lateral movement of the injected CO2 will be restricted by residual gas trapping (relative permeability) and solubility 
trapping (dissolution of the CO2 into the native formation brine), confining the CO2 within the proposed storage reservoir. After injected 
CO2 becomes dissolved in the formation brine, the brine density will increase. This higher-density brine will ultimately sink in the storage formation 
(convective mixing). Over a much longer period  
(>100 years), mineralization of the injected CO2 will ensure long-term, permanent geologic confinement. Injected CO2 is not expected to adsorb 
to any of the mineral constituents of the target formation; therefore, this process is not considered to be a viable trapping mechanism in this project. 
 
2.4.4.2 Core-Fracture Analysis (p. 2-48) 
The fractures observed in the Opeche/Spearfish Formation were tectonic, vertical to subvertical, mainly closed, and cemented with anhydrite where 
the aperture ranges between 0.1 to 1.5 inches. The Amsden Formation was determined to be a nonfractured interval. A few discontinuous closed 
fractures were noted. The presence of stylolites was also noted in the dolomitic intervals of the Amsden Formation.  
 

N.D.A.C. § 43-
05-01-
05(1)(b)(2)(g) 

N.D.A.C. § 43-05-01-
05(1)(b)(2) 

(g) Identification of all 
structural spill points or 
stratigraphic 
discontinuities 
controlling the isolation 
of stored carbon dioxide 
and associated fluids 
within the storage 
reservoir; 

e. Identification of all 
characteristics controlling the 
isolation of stored carbon 
dioxide and associated fluids 
within the storage reservoir, 
including: 

 Structural spill points 
 Stratigraphic discontinuities 
 

2.2.2.6 Seismic Survey (p. 2-14) 
A 208-square-mile 3D seismic survey was conducted from November 2021 to February 2022 south of Beulah, North Dakota (Figure 2-8). The 
Beulah 3D seismic data provided visualization of deep geologic formations at lateral-spatial intervals as short as 82.5 ft. Additionally, seismic 
data from nearby 3D surveys to the east, namely, the Center 3D and Minnkota 3D, and a connecting 2D line were used to interpret and evaluate 
the subsurface (Figure 2-8). The seismic data were used for assessment of the geologic structure and reservoir properties.  
 
 Data products generated from the interpretation of the Beulah 3D were used as inputs for the geologic model that was used to simulate 
migration of the CO2 plume. The Beulah 3D seismic data and the Archie Erickson 2 well logs were used to interpret surfaces for the formations 
of interest within the survey area. These surfaces were converted to depth using the time-to-depth relationship derived from Archie Erickson 2, 
Milton Flemmer 1, and Slash Lazy H 5 dipole sonic logs. The depth-converted surfaces for the storage reservoir and upper and lower confining 
zones were used as inputs for the geologic model. Detailed information about the structure and varying thickness of the formations away from 
well control was derived from these surfaces. A prestack seismic inversion was generated from the 3D seismic data and well logs from the 
Milton Flemmer 1, Archie Erickson 2, and Slash Lazy H 5 stratigraphic test wells. Depth-converted surfaces and poststack seismic inversion 
results from the Center 3D and Minnkota 3D were also used as inputs for the geologic model. 
 
 Interpretation of the 3D seismic data suggests there are no major stratigraphic pinch-outs or structural features with associated spill 
points (e.g., folds, domes, or fault traps) in BK Fischer. No structural features, faults, or discontinuities that would cause a concern about seal 
integrity in the strata above the Broom Creek Formation extending to the deepest USDW, the Fox Hills Formation, were observed in the 3D 
seismic data in BK Fischer.  
 
2.3.2 Mechanism of Geologic Confinement (p. 2-31) 
See discussion above under 2.3.2 Mechanism of Geologic Confinement 
 

Figure 2-8. Map showing 
the 2D and 3D seismic 
surveys used to 
characterize BK Fischer 
and inform the 
construction of the 
geologic model. The 3D 
seismic surveys from 
west to east are the 
Beulah 3D, Center 3D 
and Minnkota 3D.  
(p. 2-15) 
 
Figure 2-12. Regional 
well log stratigraphic 
cross sections of the 
upper confining zone and 
injection zone flattened 
on the top of the Amsden 
Formation. Logs 
displayed in tracks from 
left to right are 1) 
SSTVD; 2) GR (black) 
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and caliper (dark blue); 3) 
MD;  
4) NEUT (blue) and bulk 
density (green); and 5) 
facies. The different 
depth scales are used 
between A-A' and B-B' 
for image display 
purposes. Cross section is 
scaled in SSTVD. 
(p. 2-20) 
 
Figure 2-13. Regional 
well log cross sections 
showing the structure of 
the upper confining zone 
and injection zone. Logs 
displayed in tracks from 
left to right are 1) 
SSTVD, 2) GR (black) 
and caliper (dark blue), 3) 
MD, 4) NEUT (blue) and 
bulk density (green), and  
5) facies. The different 
depth scales are used 
between A-A' and B-B' 
for image display 
purposes. Cross section is 
scaled in SSTVD. 
(p. 2-21) 
 
Figure 2-14. Structure 
map of the Broom Creek 
Formation in the 
simulation model 
referenced in feet below 
mean sea level. A 
convergent interpolation 
gridding algorithm was 
used with well formation 
tops, 3D seismic, and 2D 
seismic in the creation of 
this map. (p. 2-22) 
 
Figure 2-15. Cross 
section of the BK Fischer 
storage complex from the 
geologic model showing 
facies distribution in the 
Broom Creek Formation. 
Depths are referenced as 
feet below mean sea 
level. Geologic model 
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extent is displayed by the 
blue box in the inset map 
in the upper-left corner. 
(p.2-23) 

N.D.A.C. § 43-
05-01-
05(1)(b)(2)(c) 

N.D.A.C. § 43-05-01-
05(1)(b)(2) 

(c) Any regional or local 
faulting; 

f. Any regional or local faulting; 2.5 Faults, Fractures, and Seismic Activity (First two paragraphs on p. 2-64) 
This section discusses local and regional faults including a regional structural feature, the Stanton Fault and interpreted basement faults. In the area 
of review (AOR), none of these known or suspected faults or fractures has sufficient permeability and vertical extent to allow fluid movement out 
of the storage reservoir. The absence of transmissive faults is supported by fluid sample analysis results from Archie Erickson 2 that suggest the 
injection interval, the Broom Creek Formation (115,000 mg/L), is isolated from the next permeable interval, the Inyan Kara Formation (3340 mg/L) 
(Appendix A).  
 
 This section also discusses the seismic history of North Dakota and the low probability that seismic activity will interfere with containment. 
 

Figure 2-44. Location of 
major faults, tectonic 
boundaries, and 
earthquakes in North 
Dakota (modified from 
Anderson, 2016). The 
black dots indicate 
earthquake locations 
listed in Table 2-12. 
(p. 2-71) 
 
 

N.D.A.C. § 43-
05-01-
05(1)(b)(2)(j) 

N.D.A.C. § 43-05-01-
05(1)(b)(2) 

(j) The location, orientation, 
and properties of known 
or suspected faults and 
fractures that may 
transect the confining 
zone in the area of 
review, and a 
determination that they 
would not interfere with 
containment; 

g. Properties of known or suspected 
faults and fractures that may 
transect the confining zone in the 
area of review: 

  Location 
  Orientation 

  Determination of the 
probability that they 
would interfere with 
containment 

See discussion above under 2.5 Faults, Fractures, and Seismic Activity (p. 2-64) 
 
 

Figure 2-44. Location of 
major faults, tectonic 
boundaries, and 
earthquakes in North 
Dakota (modified from 
Anderson, 2016). The 
black dots indicate 
earthquake locations 
listed in Table 2-12. 
(p. 2-71) 

N.D.A.C. §§ 
43-05-01-
05(1)(b)(2) and 
(1)(b)(2)(m) 

N.D.A.C. § 43-05-01-
05(1)(b) 
(2) A geologic and 

hydrogeologic evaluation 
of the facility area, 
including an evaluation 
of all existing 
information on all 
geologic strata overlying 
the storage reservoir, 
including the immediate 
caprock containment 
characteristics and all 
subsurface zones to be 
used for monitoring. The 
evaluation must include 
any available geophysical 
data and assessments of 
any regional tectonic 
activity, local seismicity 
and regional or local fault 
zones, and a 
comprehensive 
description of local and 
regional structural or 

h. Information on any regional 
tectonic activity, and the seismic 
history, including: 

  The presence and depth of 
seismic sources; 

  Determination of the 
probability that seismicity 
would interfere with 
containment; 

 

2.5.4 Seismic Activity (p. 2-70) 
The Williston Basin is a tectonically stable region of the North American Craton. Zhou and others (2008) summarize that “the Williston Basin as 
a whole is in an overburden compressive stress regime,” which could be attributed to the general stability of the North American Craton. Interpreted 
structural features associated with tectonic activity in the Williston Basin in North Dakota include anticlinal and synclinal structures in the western 
half of the state, lineaments associated with Precambrian basement block boundaries, and faults (North Dakota Industrial Commission, 2022). 
 
 Between 1870 and 2015, 13 earthquakes have been detected within the North Dakota portion of the Williston Basin (Table 2-12) (Anderson, 
2016). Of these 13 earthquakes, only three have occurred along one of the eight Precambrian basement faults interpreted by Anderson (2016) in 
the North Dakota portion of the Williston Basin (Figure 2-44). The earthquake recorded closest to the project area occurred in 1927, located 
approximately 20 miles southwest of the BK  
Fischer 1 injection well, near Hebron, North Dakota (Table 2-12). The magnitude of this earthquake is estimated to have been 3.2.  
 

 Table 2-12. Summary of Earthquakes Reported to Have Occurred in North Dakota (from Anderson, 2016) 

Map 
Label Date Magnitude 

Depth, 
miles Longitude Latitude 

City or Vicinity 
of Earthquake 

Distance to TB 
Leingang 1 
well, miles 

A Sept. 28, 2012 3.3 0.4* −103.48 48.01 Southeast of 
Williston 

109.59 

B June 14, 2010 1.4 3.1 −103.96 46.03 Boxelder 
Creek 

126.30 

C March 21, 2010 2.5 3.1 −103.98 47.98 Buford 123.40 
D Aug. 30, 2009 1.9 3.1 −102.38 47.63 Ft. Berthold 

southwest 
50.89 

E Jan. 3, 2009 1.5 8.3 −103.95 48.36 Grenora 137.75 

Table 2-12. Summary of 
Seismic Events Reported 
to Have Occurred in 
North Dakota (from 
Anderson, 2016)  
(p. 2-71) 
 
Figure 2-44. Location of 
major faults, tectonic 
boundaries, and 
earthquakes in North 
Dakota (modified from 
Anderson, 2016). The 
black dots indicate 
earthquake locations 
listed in Table 2-12. 
(p. 2-72) 
 
Figure 2-45. 
Probabilistic map 
showing how often 
scientists expect 
damaging earthquake 
shaking around the 
United States (U.S. 
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stratigraphic features. 
The evaluation must 
describe the storage 
reservoir’s mechanisms 
of geologic confinement, 
including rock properties, 
regional pressure 
gradients, structural 
features, and adsorption 
characteristics with 
regard to the ability of 
that confinement to 
prevent migration of 
carbon dioxide beyond 
the proposed storage 
reservoir. The evaluation 
must also identify any 
productive existing or 
potential mineral zones 
occurring within the 
facility area and any 
underground sources of 
drinking water in the 
facility area and within 
one mile [1.61 
kilometers] of its outside 
boundary. The evaluation 
must include exhibits and 
plan view maps showing 
the following: 

 
N.D.A.C. § 43-05-01-
05(1)(b)(2) 
(m) Information on the 
seismic history, including 
the presence and depth of 
seismic sources and a 
determination that the 
seismicity would not 
interfere with containment; 

F Nov. 15, 2008 2.6 11.2 −100.04 47.46 Goodrich 86.76 
G Nov. 11, 1998 3.5 3.1 −104.03 48.55 Grenora 149.33 
H March 9, 1982 3.3 11.2 −104.03 48.51 Grenora 147.41 
I July 8, 1968 4.4 20.5 −100.74 46.59 Huff 56.63 
J May 13, 1947 3.7** U*** −100.90 46.00 Selfridge 81.94 
K Oct. 26, 1946 3.7** U −103.70 48.20 Williston 121.84 
L April 29, 1927 3.2** U −102.10 46.90 Hebron 19.15 
M Aug. 8, 1915 3.7** U −103.60 48.20 Williston 118.35 
    * Estimated depth.  
  ** Magnitude estimated from reported modified Mercalli intensity (MMI) value. 
*** Unknown. 

 
Studies completed by the U.S. Geological Survey (USGS) indicate there is a low probability of earthquake events occurring in North Dakota that 
would cause damage to infrastructure, with less than two damaging earthquake events predicted to occur over a 10,000-year time period (Figure 
2-45) (U.S. Geological Survey, 2019). A 1-year seismic forecast (including both induced and natural seismic events) released by USGS in 2016 
determined North Dakota has very low risk (less than 1% chance) of experiencing any seismic events resulting in damage (U.S. Geological 
Survey, 2016). Frohlich and others (2015) states there is very little seismic activity near injection wells in the Williston Basin. They noted only 
two historic earthquake events in North Dakota that could be associated with nearby oil and gas activities. Additionally, no earthquakes occurring 
along the Stanton Fault have been reported. This indicates stable geologic conditions in the region surrounding the potential injection site. The 
results from the USGS studies, the low risk of induced seismicity due to the basin stress regime, and the depth of the target reservoir in proximity 
to the basement and vertical extents of the interpreted faults suggest the probability that seismicity interfering with CO2 containment is low. 
 
 

Geological Survey, 
2019). The map shows 
there is a low probability 
of damaging earthquake 
events occurring in North 
Dakota. (p. 2-73) 

N.D.A.C. §§ 
43-05-01-
05(1)(b)(2) and 
(1)(b)(2)(n) 

N.D.A.C. § 43-05-01-
05(1)(b) 

(2) A geologic and 
hydrogeologic evaluation 
of the facility area, 
including an evaluation of 
all existing information on 
all geologic strata 
overlying the storage 
reservoir, including the 
immediate caprock 
containment 
characteristics and all 

i. Illustration of the regional 
geology, hydrogeology, and the 
geologic structure of the storage 
reservoir area: 

  Geologic maps 
  Topographic maps 
  Cross sections 
 

2.1 Overview of Project Area Geology (p. 2-1) 
See discussion above under 2.1 Overview of Project Area Geology 
 
4.4.3 Hydrology of USDW Formations (p. 4-13) 
The aquifers of the Fox Hills and Hell Creek Formations are hydraulically connected and function as a single confined aquifer system (Fischer, 
2013). The Bacon Creek Member of the Hell Creek Formation forms a regional aquitard for the Fox Hills–Hell Creek aquifer system, isolating it 
from the overlying aquifer layers. Recharge for the Fox Hills–Hell Creek aquifer system occurs in southwestern North Dakota along the Cedar 
Creek Anticline and discharges into overlying strata under central and eastern North Dakota (Fischer, 2013). Flow through the AOR is to the east 
(Figure 4-8). 
 
 Water sampled from the Fox Hills Formation is a sodium bicarbonate type with a total dissolved solids (TDS) content of approximately 
1500–1600 ppm. Previous analysis of Fox Hills Formation water has also noted high levels of fluoride in excess of 5 mg/L (Trapp and Croft, 1975) 

Figure 2-1. Topographic 
map showing well 
locations and BK Fischer 
in relation to the city of 
Beulah, North Dakota. 
(p. 2-2) 
 
Figure 2-9. Broom Creek 
Formation in North 
Dakota. The area within 
the green dashed line 
shows the extent 
originally proposed by 



 

 E-27 

BK FISCHER/ARCHIE ERICKSON 2 

Subject 
N.D.C.C.  / 
N.D.A.C. 
Reference 

Requirement Regulatory Summary Storage Facility Permit Application 
(Section and Page Number; see main body for reference cited) 

Figure/Table Number 
and Description 
(Page Number) 

subsurface zones to be 
used for monitoring. The 
evaluation must include 
any available geophysical 
data and assessments of 
any regional tectonic 
activity, local seismicity 
and regional or local fault 
zones, and a 
comprehensive description 
of local and regional 
structural or stratigraphic 
features. The evaluation 
must describe the storage 
reservoir’s mechanisms of 
geologic confinement, 
including rock properties, 
regional pressure 
gradients, structural 
features, and adsorption 
characteristics with regard 
to the ability of that 
confinement to prevent 
migration of carbon 
dioxide beyond the 
proposed storage 
reservoir. The evaluation 
must also identify any 
productive existing or 
potential mineral zones 
occurring within the 
facility area and any 
underground sources of 
drinking water in the 
facility area and within 
one mile [1.61 kilometers] 
of its outside boundary. 
The evaluation must 
include exhibits and plan 
view maps showing the 
following: 

 
N.D.A.C. § 43-05-01-

05(1)(b)(2) 
(n) Geologic and 

topographic maps and 
cross sections illustrating 
regional geology, 
hydrogeology, and the 
geologic structure of the 
facility area; and 

As such, the Fox Hills–Hell Creek system is typically not used as a primary source of drinking water. However, it is occasionally produced for 
irrigation and/or livestock watering.  
 
Multiple other freshwater-bearing units, primarily of Tertiary age, overlie the Fox Hills–Hell Creek aquifer system in the AOR. A cross section of 
these formations is presented in Figure 4-9. The upper formations are generally used for domestic and agricultural purposes. The Cannonball and 
Tongue River Formations comprise the major aquifer units of the Fort Union Group, which overlies the Hell Creek Formation. The Cannonball 
Formation consists of interbedded sandstone, siltstone, claystone, and thin lignite beds of marine origin. The Tongue River Formation 
is predominantly sandstone interbedded with siltstone, claystone, lignite, and occasional carbonaceous shales. The basal sandstone member of the 
Tongue River is persistent and a reliable source of groundwater in the region. The thickness of this basal sand ranges from approximately 200 to 
500 ft and it directly underlies surficial glacial deposits in the AOR. Tongue River groundwaters are generally a sodium bicarbonate type with a 
TDS of approximately 1000 ppm (Croft, 1973).  
 
The Sentinel Butte Formation, a silty fine-to-medium-grained sandstone with claystone and lignite interbeds, overlies the Tongue River Formation 
in western portions of the AOR. The Sentinel Butte Formation is predominantly sandstone with lignite interbeds. While the Sentinel Butte 
Formation is another important source of groundwater in the region, primarily to the west of the AOR, the Sentinel Butte Formation is not a source 
of groundwater within the AOR. TDS in the Sentinel Butte Formation range from approximately 400 to 1000 ppm (Croft, 1973). Above these are 
undifferentiated alluvial and glacial drift Quaternary aquifer layers. 

Rygh (1990), and the area 
outside of the green 
dashed line has been 
modified based on new 
well control. 
(p. 2-16) 
 
Figure 2-12. Regional 
well log stratigraphic 
cross sections of the 
upper confining zone and 
injection zone flattened 
on the top of the Amsden 
Formation. Logs 
displayed in tracks from 
left to right are 1) 
SSTVD; 2) GR (black) 
and caliper (dark blue); 3) 
MD; 4) NEUT (blue) and 
bulk density (green); and 
5) facies. The different 
depth scales are used 
between A-A' and B-B' 
for image display 
purposes. Cross section is 
scaled in SSTVD. 
(p. 2-20) 
 
Figure 2-13. Regional 
well log cross sections 
showing the structure of 
the upper confining zone 
and injection zone. Logs 
displayed in tracks from 
left to right are 1) 
SSTVD, 2) GR (black) 
and caliper (dark blue), 3) 
MD, 4) NEUT (blue) and 
bulk density (green), and  
5) facies. The different 
depth scales are used 
between A-A' and B-B' 
for image display 
purposes. Cross section is 
scaled in SSTVD. (p. 2-
21) 
 
Figure 2-15. Cross 
section of the BK Fischer 
storage complex from the 
geologic model showing 
facies distribution in the 
Broom Creek Formation. 
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Depths are referenced as 
feet below mean sea 
level. Geologic model 
extent is displayed by the 
blue box in the inset map 
in the upper-left corner. 
(p. 2-23) 
 
Figure 4-8.  
Potentiometric surface of 
the Fox Hills–Hell Creek 
aquifer system shown in 
feet of hydraulic head 
above sea level. Flow is 
to the east through the 
AOR in Mercer, Oliver, 
and Morton Counties 
(modified from Fischer, 
2013). (p. 4-14) 
 
Figure 4-9.  West-east 
cross section of the major 
aquifer layers in Oliver 
County. Wells used in the 
cross section are shown 
in the inset map and 
labeled with 
corresponding well 
names (NDIC File No. 
4942 is Raymond Jensen 
1-34). (p. 4-15) 

N.D.A.C. § 43-
05-01-
05(1)(b)(2)(d) 

N.D.A.C. § 43-05-01-
05(1)(b)(2) 

(d) An isopach map of the 
storage reservoirs; 

j. An isopach map of the storage 
reservoir(s); 

See Figure 2-10a on p. 2-17 and Figure 2-10b on p. 2-18 Figure 2-10a. Isopach 
map of the Broom Creek 
Formation in the 
simulation model area. A 
convergent interpolation 
gridding algorithm was 
used with well formation 
tops, 3D seismic, and 2D 
seismic in the creation of 
this map. (p. 2-17)  
 
Figure 2-10b. Isopach 
map of the Broom Creek 
Formation focused 
around the three 
stratigraphic and 
reservoir-monitoring 
wells. (p. 2-18)  
 

N.D.A.C. § 43-
05-01-
05(1)(b)(2)(e) 

N.D.A.C. § 43-05-01-
05(1)(b)(2) 

k. An isopach map of the primary 
containment barrier for the 
storage reservoir; 

See Figure 2-21 on p. 2-34 Figure 2-21. Isopach 
map of the 
Opeche/Spearfish 
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(e) An isopach map of the 
primary and any 
secondary containment 
barrier for the storage 
reservoir; 

Formation in the 
simulation model area. A 
convergent interpolation 
gridding algorithm was 
used with well formation 
tops, 3D seismic, and 2D 
seismic in creation of this 
map. (p. 2-34) 
 

l. An isopach map of the secondary 
containment barrier for the 
storage reservoir; 

See Figure 2-25 on p. 2-40 and Figure 2-26 on p. 2-41 
 

Figure 2-25. Isopach 
map of the interval 
between the top of the 
Broom Creek Formation 
and the top of the Swift 
Formation. This interval 
represents the primary 
and secondary 
confinement zones. A 
convergent interpolation 
gridding algorithm was 
used with well formation 
tops, 3D seismic, and 2D 
seismic in creation of this 
map. (p. 2-40) 
 
Figure 2-26. Isopach 
map of the interval 
between the top of the 
Inyan Kara Formation 
and the top of the Pierre 
Formation. This interval 
represents the tertiary 
confinement zone. A 
convergent interpolation 
gridding algorithm was 
used with well formation 
tops, 3D seismic, and 2D 
seismic in creation of this 
map. (p. 2-41) 

N.D.A.C. § 43-
05-01-
05(1)(b)(2)(f) 

N.D.A.C. § 43-05-01-
05(1)(b)(2) 

(f) A structure map of the 
top and base of the storage 
reservoirs; 

m. A structure map of the top of the 
storage formation; 

See Figure 2-14 on p. 2-22 and Figure 2-20 on page 2-33.  Figure 2-14. Structure 
map of the Broom Creek 
Formation in the 
simulation model 
referenced in feet below 
mean sea level. A 
convergent interpolation 
gridding algorithm was 
used with well formation 
tops, 3D seismic, and 2D 
seismic in the creation of 
this map. (p. 2-22) 
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Figure 2-20. Structure 
map of the 
Opeche/Spearfish 
Formation across the 
simulation model area in 
feet below mean sea 
level. A convergent 
interpolation gridding 
algorithm was used with 
well formation tops, 3D 
seismic, and 2D seismic 
in creation of this map. 
(p. 2-33) 

n. A structure map of the base of the 
storage formation; 

See Figure 2-27 on p. 2-42 Figure 2-27. Structure 
map of the Amsden 
Formation across the 
simulation model area in 
feet below mean sea 
level. A convergent 
interpolation gridding 
algorithm was used with 
well formation tops, 3D 
seismic, and 2D seismic 
in creation of this map. 
(p. 2-42) 

N.D.A.C. § 43-
05-01-
05(1)(b)(2)(i) 

N.D.A.C. § 43-05-01-
05(1)(b)(2) 
(i) Structural and 
stratigraphic cross sections 
that describe the geologic 
conditions at the storage 
reservoir; 
 

o. Structural cross sections that 
describe the geologic conditions 
at the storage reservoir; 

See Figure 2-13 on p. 2-21 and Figure 2-15 on p. 2-23.  
  
 

Figure 2-13. Regional 
well log cross sections 
showing the structure of 
the upper confining zone 
and injection zone. Logs 
displayed in tracks from 
left to right are 1) 
SSTVD, 2) GR (black) 
and caliper (dark blue), 3) 
MD, 4) NEUT (blue) and 
bulk density (green), and  
5) facies. The different 
depth scales are used 
between A-A' and B-B' 
for image display 
purposes. Cross section is 
scaled in SSTVD. (p. 2-
21) 
 
Figure 2-15. Cross 
section of the BK Fischer 
storage complex from the 
geologic model showing 
facies distribution in the 
Broom Creek Formation. 
Depths are referenced as 
feet below mean sea 
level. Geologic model 
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extent is displayed by the 
blue box in the inset map 
in the upper-left corner. 
(p. 2-23) 
 

p. Stratigraphic cross sections that 
describe the geologic conditions 
at the storage reservoir; 

See Figure 2-12 on p. 2-20 Figure 2-12. Regional 
well log stratigraphic 
cross sections of the 
upper confining zone and 
injection zone flattened 
on the top of the Amsden 
Formation. Logs 
displayed in tracks from 
left to right are 1) 
SSTVD; 2) GR (black) 
and caliper (dark blue); 3) 
MD;  
4) NEUT (blue) and bulk 
density (green); and 5) 
facies. The different 
depth scales are used 
between A-A' and B-B' 
for image display 
purposes. Cross section is 
scaled in SSTVD. 
(p. 2-20) 
 

N.D.A.C. § 43-
05-01-
05(1)(b)(2)(h) 

N.D.A.C. § 43-05-01-
05(1)(b)(2) 
(h) Evaluation of the 
pressure front and the 
potential impact on 
underground sources of 
drinking water, if any;  
 

q. Evaluation of the pressure front 
and the potential impact on 
underground sources of drinking 
water, if any; 

3.4 Simulation Results (p. 3-16) 
The maximum WHP constraint of 2100 psi was one of the constraints on the injection wells for the entire 20 years of simulated injection. The 
maximum BHP constraint of 3633 psi for  
BK Fischer 1 and 3624 psi for BK Fischer 2 (equal to 90% of the product when multiplying the fracture gradient by top perforation depth) was 
approached near years 13 and 5 of injection, respectively (Figure 3-10), translating to a cumulative combined 98.3 MMt of CO2 injected into the 
Broom Creek Formation by BK Fischer 1 and 2 (Figure 3-11). Simulations of CO2 injection with the given well constraints, listed in Table 3-4, 
predicted the injection rate would decline from a maximum initial injection rate of approximately 4.02 MMt/yr per well to a final rate of 
approximately 2.19 and 0.73 MMt/yr per well (with a 20-year combined average of approximately 3.07 and 1.85 MMt/yr per injection well, 
respectively) (Figure 3-12). 
 
WHP and BHP responses depend on several factors, including predicted injection rate, injection tubing parameters (tubing internal radius and 
relative roughness), and surface injection temperature. For the designed tubing size of 7 in., the wells are operated at the maximum WHP of 2100 
psi during the 20-year injection period (Figure 3-10). 
  
 During and after injection, supercritical CO2 (free-phase CO2) accounts for the majority of CO2 observed in the modeled pore space. 
Throughout the injection operation, a portion of the free-phase CO2 is trapped in the pore space through a process known as residual trapping. 
Residual trapping can occur as a function of low CO2 saturation and inability to flow under the effects of relative permeability. CO2 also dissolves 
into the formation brine throughout injection operations (and continues afterward), although the rate of dissolution slows over time. The free-phase 
CO2 transitions to either residually trapped or dissolved CO2 during the postinjection period, resulting in a decline in the mass of free-phase CO2. 
The relative portions of supercritical, trapped, and dissolved CO2 can be tracked throughout the duration of the simulation (Figure 3-13). 
 
The pressure fronts (Figures 3-14a–d) show the distribution of average pressure increase throughout the Broom Creek Formation after 5, 10, and 
20 years of injection as well as 10 years postinjection. A maximum increase of approximately 1024 psi was estimated in the near-wellbore area at 
the end of the 20-year injection period (Figure 3-14c).  
 
6.1.1 Pre- and Postinjection Pressure Differential (p. 6-4) 

Figure 3-14a. Average 
pressure increase within 
the Broom Creek 
Formation after 5 years 
of simulated CO2 
injection operation.  
(p. 3-20) 
 
Figure 3-14b. Average 
pressure increase within 
the Broom Creek 
Formation after 10 years 
of simulated CO2 
injection operation. (p. 3-
21) 
 
Figure 3-14c. Average 
pressure increase within 
the Broom Creek 
Formation after 20 years 
of simulated CO2 
injection operation (end 
of injection operation). 
(p. 3-22) 
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Model simulations were performed to predict the change in pressure in the Broom Creek Formation during and after the cessation of CO2 injection. 
The simulations were conducted for  
20 years of CO2 injection in the Broom Creek Formation at an average total rate of 4.92 MMt/yr, followed by a postinjection period of 10 years.  
 
 Figure 6-1 illustrates the predicted pressure differential at the cessation of CO2 injection. At the time that CO2 injection ceases, the models 
predict an increase in the pressure of the reservoir, with a maximum pressure differential of 823 psi at the BK Fischer well pad. There is insufficient 
pressure increase caused by CO2 injection to move more than 1 m3 of formation fluids from the storage reservoir to the lowest USDW. The details 
of the pressure evaluation are provided as part of the AOR delineation discussion within Section 3.0 of this application.  
 
Figure 6-2 illustrates the predicted gradual pressure decrease in the storage reservoir, over a 10-year period following the cessation of CO2 injection. 
The pressure at the BK Fischer CO2 injection well pad at the end of the 10-year period is anticipated to decrease 400–500 psi as compared to the 
pressure in the storage reservoir at the time CO2 injection ends. This trend of decreasing pressure is anticipated to continue over time until the 
pressure of the storage reservoir approaches the original reservoir pressure conditions.  

Figure 3-14d. Predicted 
decrease in pressure in 
the storage reservoir over 
a 10-year period 
following the cessation of 
CO2 injection. 
(p. 3-23) 
 
 
Figure 6-1. Predicted 
pressure increase in the 
storage reservoir 
following 20 years of 
injection of an average 
4.92 MMt/yr of CO2. 
(p. 6-5) 
 
Figure 6-2. Predicted 
decrease in pressure in 
the storage reservoir over 
a 10-year period 
following the cessation of 
CO2 injection. 
(p. 6-6) 

N.D.A.C. § 43-
05-01-
05(1)(b)(2)(l) 

N.D.A.C. § 43-05-01-
05(1)(b)(2) 

(l) Geomechanical 
information on fractures, 
stress, ductility, rock 
strength, and in situ fluid 
pressures within the 
confining zone. The 
confining zone must be 
free of transmissive faults 
or fractures and of 
sufficient areal extent and 
integrity to contain the 
injected carbon dioxide 
stream; 

 

r. Geomechanical information on 
the confining zone. The confining 
zone must be free of transmissive 
faults or fractures and of 
sufficient areal extent and 
integrity to contain the injected 
carbon dioxide: 

  Fractures 
  Stress 
  Ductility 
  Rock strength 
  In situ fluid pressure 
 

2.4.4 Geomechanical Information of Confining Zone (p. 2-48) 
 
2.4.4.1 Fracture Analysis 
Fractures within the overlying confining zone (the Opeche/Spearfish Formation) and the underlying confining zone (Amsden Formation) were 
assessed during the description of the Archie Erickson 2 core. Observable fractures were categorized by attributes including morphology, 
orientation, aperture, and origin. Secondly, natural fractures and in situ stress were assessed through the interpretation of the image log acquired 
during the drilling of Archie Erickson 2 well.  
 
2.4.4.2  Core-Fracture Analysis 
The fractures observed in the Opeche/Spearfish Formation were tectonic, vertical to subvertical, mainly closed, and cemented with anhydrite where 
the aperture ranges between 0.1 to 1.5 inches. The Amsden Formation was determined to be a nonfractured interval. A few discontinuous closed 
fractures were noted. The presence of stylolites was also noted in the dolomitic intervals of the Amsden Formation.  
 
2.4.4.3  Borehole Image Fracture Analysis 
Natural fractures and in situ stresses were assessed through the interpretation of borehole image log, dipole shear sonic slowness (DTS), and DTC 
logs acquired during the drilling of the Archie Erickson 2 well. Borehole image logs provide a 360-degree image of the formation of interest and 
are oriented to provide an understanding of the general orientation of the observed features.  
 
 Fractures within Opeche/Spearfish Formation are primarily resistive fractures, mainly oriented NNE-SSW with the presence of other sets 
oriented ENE-WSW (Figure 2-32). They were commonly filled with anhydrite. A few conductive continuous and non-continuous fractures are 
highlighted. They are oriented N-S and NE-SW, respectively and they are generally filled with clay. One conductive partially resistive fracture is 
underlined, oriented NE-SW, and filled with quartz and clay. The fractures vary in orientation and exhibit horizontal, oblique, and vertical trends. 
The aperture varies from closed to millimeter-scale (Figure 2-33a, Figure 2-33b, and 
Figure 2-33c).  
 
 In addition, one minor fault was present in the Opeche/Spearfish Formation at the depth of 5812 ft MD, and it is located around 33 feet above 
the top of Broom Creek Formation. Oriented ENE-WSW and dipping to the south with a dip angle equal to 68 degrees. This minor fault shows 
normal faulting with an offset of 0.09 ft (Figure 2-34). The analysis of the different attributes such as the fault’s depth, length, strike, dip, offset, 

Figure 2-32. Strike 
orientation per type of 
fracture that characterizes 
the Opeche/Spearfish 
Formation: conductive 
continuous fractures 
(blue), conductive 
noncontinuous fractures 
(teal), conductive 
partially resistive 
fractures (dark green), 
minor faults (lime green), 
resistive non-continuous 
fractures (yellow), 
resistive continuous 
fractures (orange). 
Colored dots represent 
the dip value for 
corresponding type of 
fracture and the dip 
azimuth of the fracture. 
(p. 2-49) 
 
Figure 2-33a. 
Sedimentary and tectonic 
features in 
Opeche/Spearfish 
Formation observed on 
the borehole image log. 
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and aperture indicate that the minor fault appears isolated and does not interact with any fracture network, and will not act as a conduit for fluid 
migration. No fractures were observed in the transition between the Opeche Formation and Broom Creek Formation. 
 
The Amsden Formation is considered to be a nonfractured interval; however, two (02) resistive non-continuous fractures and two (02) conductive 
non-continuous fractures are highlighted with the presence of horizontal compaction features (stylolites). The fractures are oriented NW-SE, and 
WNW-ESE (Figure 2-35). The fractures vary in orientation and exhibit oblique and vertical trends. The aperture varies from closed to millimeter-
scale (Figures 2-36, Figure 2-37a, Figure 2-37b, and Figure 2-37c). No microfaults were found in the Amsden interval. No fractures were observed 
in the transition between the Broom Creek Formation and Amsden Formation. 
 
Drilling-induced fractures (DIF) were identified only in the Mowry Formation and oriented NE–SW (Figure 2-38). The tensile fractures might 
indicate that the maximum horizontal stress (SHmax) has an orientation of N045°. 
 
2.4.4.4 Stress, Ductility and Rock Strength (p.2-60) 
The dynamic elastic properties (dynamic Young’s modulus and Poisson’s ratio) for the Opeche/Spearfish, Broom Creek, and Amsden Formations 
were calculated by using DTC, DTS and density log collected from Archie Erickson 2. These dynamic elastic properties were converted to static 
elastic properties with calibrations of geomechanical laboratory core measurements. 
 
 A 1D MEM in the Broom Creek section was built for Archie Erickson 2 using the available wireline data such as GR logs, caliper logs, density 
logs (RHOB), dipole sonic logs (DTC, DTS), and image logs. The 1D MEM consists of pore pressure, the vertical in situ stress (Sv, overburden), 
minimum and maximum horizontal in situ stresses (Shmin, SHmax), static and dynamic Young’s moduli (E), static and dynamic Poisson’s ratio 
(ν), Bulk modulus (K), shear modulus (G), unconfined compressive strength (UCS), tensile strength (To), and friction angle (FA or FANG) (Tables 
2-9 and 2-10).  
 
Sv is one of the three principal stresses that act upon a rock. It is defined as the stress applied by the overlaying lithostatic column, at the depth (z), 
and is estimated using the Plumb and others (1991) equation. Sv is calculated using the RHOB log as an input. For the pore pressure, porosity 
proxy logging data based on a normal compaction trendline concept were used (for hydraulic static pressure, 1.03 g/cm3 = 0.44675 psi/ft = 8.6 
ppg). For the Broom Creek Formation, the MDT data taken in sand bodies show pore pressure equivalent to 9.2 ppg equivalent to 0.48 psi/ft, which 
is slightly overpressured. The pore pressure estimation honored the MDT measurement. Dynamic to static Young’s modulus function used a linear 
conversion where a dynamic Young’s modulus log was calculated from the available sonic (DTC, DTS) and density log. For Poisson’s ratio, 
dynamic and static parameters are assumed to be equal. The Biot factor was estimated using the formula Biot’s factor =1- (K0 / Kmineral); where 
K0 is the bulk modulus of the porous medium and Kmineral is the bulk modulus of solid parts of the porous medium. It is a function of mineral 
volumes and minerals’ bulk modulus. For rock properties, Young’s modulus, and Poisson’s ratio, were estimated from well logs and were calibrated 
with the triaxial core laboratory measurements (Figure 2-39). 
 
 Unconfined compressive strength (UCS) was calculated using empirical correlations between UCS and DTC for shale, sandstone, and 
dolostone: the Chang (2006) method was used for shale formation, the McNally (1987) method was used for sandstone formation, and Golubev 
and Rabinovich (1976) was used for dolostone formation. The tensile strength was assumed to be 10% of the calculated UCS. The friction angle 
(FA or FANG) was estimated using an empirical correlation between the internal angle of friction and DTC: Lal’s approach (1999) was used to 
calculate the FA in the Opeche/Spearfish and Amsden Formations, and Weingarten and Perkins (1995) in Broom Creek Formation. Horizontal 
stresses (Shmin and SHmax) were estimated using the poroelastic equations (Plumb et al, 2000). The orientations of Shmin and SHmax were 
estimated with the help of image logs (Figure 2-38). The magnitude of Shmin was calibrated by the closure pressures which were measured with 
a mini-frac stress test. In addition, the 1D MEM shows that the stress regime observed in the Opeche/Spearfish, Broom Creek, and Amsden 
Formations is normal (Sv>SHmax>Shmin). The analysis of the pore pressure measured in the Broom Creek Formation attests that it could be 
considered an overpressured reservoir with a gradient of 0.48 psi/ft. 
 
 Triaxial test (static elastic properties), ultrasonic velocity (dynamic elastic properties), destructive test (compressive strength) at reservoir 
conditions, and pore volume compressibility (PVC) for reservoir samples were conducted on ten core samples acquired from the Opeche/Spearfish, 
Broom Creek, and Amsden Formations in Archie Erickson 2 well. These values were used to calibrate the static and dynamic Young’s modulus 
and Poisson’s ratio generated from well logs (Table 2-11).  

The tracks from left to 
right are 1) MD; 2) 
formation; 3) HSGR, 
HCal; 4) borehole 
dynamic image log; 5) 
borehole static image log; 
6) tectonic and 
sedimentary tadpole 
orientation in the interval 
between 5,602 and 5,691 
ft MD. (p. 2-50) 
 
Figure 2-33b. 
Sedimentary and tectonic 
features in 
Opeche/Spearfish 
Formation observed on 
the borehole image log. 
The tracks from left to 
right are 1) MD; 2) 
formation; 3) HSGR, 
HCal; 4) borehole 
dynamic image log; 5) 
borehole static image log; 
6) tectonic and 
sedimentary tadpole 
orientation in the interval 
between 5,687 and 5,776 
ft MD. (p. 2-51) 
 
Figure 2-33c. 
Sedimentary and tectonic 
features in 
Opeche/Spearfish 
Formation observed on 
the borehole image log. 
The tracks from left to 
right are 1) MD; 2) 
formation; 3) HSGR, 
HCal; 4) borehole 
dynamic image log; 5) 
borehole static image log; 
6) tectonic and 
sedimentary tadpole 
orientation in the interval 
between 5,768 and 5,858 
ft MD. (p. 2-52) 
 
Figure 2-34. Minor fault 
and other sedimentary 
and tectonic features in 
Opeche/Spearfish 
Formation observed on 
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the borehole image log. 
The tracks from left to 
right are 1) MD;  
2) formation; 3) HSGR, 
HCal; 4) borehole 
dynamic image log; 5) 
borehole static image log; 
6) tectonic and 
sedimentary tadpole 
orientation in the interval 
between 5,808.8 and 
5,817.8 ft MD. (p. 2-53) 
 
Figure 2-35. Strike 
orientation per type of 
fracture that characterizes 
the Amsden Formation: 
conductive non-
continuous fractures 
(teal) and resistive non-
continuous fractures 
(green). Colored dots 
represent the dip value 
for the corresponding 
type of fracture and the 
dip azimuth of the 
fracture. 
(p. 2-54) 
 
Figure 2-36. 
Sedimentary and tectonic 
features in Amsden 
Formation observed on 
the borehole image log. 
The tracks from left to 
right show 1) MD; 2) 
formation; 3) HSGR, 
HCal; 4) borehole 
dynamic image log; 5) 
borehole static image log; 
6) tectonic and 
sedimentary tadpole 
orientation in the interval 
between 6,128 and 6,217 
ft MD. (p. 2-55) 
 
Figure 2-37a. 
Sedimentary and tectonic 
features in Amsden 
Formation observed on 
the borehole image log. 
The tracks from left to 
right show: 1) MD; 2) 
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formation; 3) HSGR, 
HCal; 4) borehole 
dynamic image log; 5) 
borehole static image log; 
6) tectonic and 
sedimentary tadpole 
orientation in the interval 
between 6,206 and 6,296 
ft MD. (p. 2-56) 
 
Figure 2-37b. 
Sedimentary and tectonic 
features in Amsden 
Formation observed on 
the borehole image log. 
The tracks from left to 
right show: 1) MD; 2) 
formation; 3) HSGR, 
HCal; 4) borehole 
dynamic image log; 5) 
borehole static image log; 
6) tectonic and 
sedimentary tadpole 
orientation in the interval 
between 6,288 and 6,377 
ft MD. (p. 2-57) 
 
Figure 2-37c. 
Sedimentary and tectonic 
features in Amsden 
Formation observed on 
the borehole image log. 
The tracks from left to 
right show: 1) MD; 2) 
formation; 3) HSGR, 
HCal; 4) borehole 
dynamic image log; 5) 
borehole static image log; 
6) tectonic and 
sedimentary tadpole 
orientation in the interval 
between 6,320 and 6,407 
ft. MD (p. 2-58) 
 
Figure 2-38. Orientation 
of the tensile drilling-
induced fractures in 
Archie Erickson 2 
observed in Mowry 
Formation showing 
maximum horizontal 
stress (SHmax) direction 
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about N045°. 
 (p. 2-59) 
 
Table 2-9. Ranges and 
Averages of the Elastic 
Properties Estimated 
from 1D MEM in 
Opeche/Spearfish, Broom 
Creek, and Amsden 
Formations: Static 
Young’s Modulus 
(E_Stat), Static Poisson’s 
Ratio (ν_Stat), Static 
Bulk Modulus (K), Static 
Shear Modulus (G), 
Unconfined Compressive 
Strength (UCS), Dynamic 
Young’s Modulus 
(E_Dyn), and Dynamic 
Poisson’s ratio (ν_Dyn) 
(p. 2-60) 
 
Table 2-10. Ranges and 
Averages of the Vertical 
Stress (Sv), Pore 
pressure, Shmin, and FA 
Estimated from 1D MEM 
in the Opeche/Spearfish, 
Broom Creek, and 
Amsden Formations  
(p. 2-60) 
 
Figure 2-39. 
Geomechanical 
parameters in the 
Opeche/Spearfish, Broom 
Creek, and Amsden 
Formations. The tracks 
from left to right are 
1) MD; 2) formation; 3) 
HSGR, HCal; 4) TNPH 
(neutron porosity), and 
RHOZ (bulk density); 5) 
dynamic Young’s 
modulus (E_dyn), static 
Young’s modulus 
(E_Stat) calibrated with 
core measurements 
(E_Core); 6) dynamic 
Poisson’s ratio (PR_dyn) 
calibrated with core  
measurements 
(PR_Core); 7) cohesion, 
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bulk modulus (K_dyn), 
and Biot’s factor; 8) 
UCS, tensile strength, 
and FA; 9) pore pressure,  
hydropressure calibrated 
with MDT pressure data; 
10) Sv, SHmax, and 
Shmin calibrated with the 
MDT stress test; 11) pore 
pressure,  
Shmin, and Eaton 
fracture gradients. (p. 2-
62) 
 
Table 2-11. Formation, 
Lithology, Sample Depth 
(MD), Vertical Stress, 
Pore Pressure, Effective 
Vertical  
Stress, Horizontal Stress, 
Static Young’s modulus, 
Poisson’s ratio, and 
Compressive Strength in 
Opeche/Spearfish,  
Broom Creek, and 
Amsden Formations (p. 
2-63)  
 
 

N.D.A.C. § 43-
05-01-
05(1)(b)(2)(o) 

N.D.A.C. § 43-05-01-
05(1)(b)(2) 

(o) Identify and characterize 
additional strata overlying 
the storage reservoir that 
will prevent vertical fluid 
movement, are free of 
transmissive faults or 
fractures, allow for 
pressure dissipation, and 
provide additional 
opportunities for 
monitoring, mitigation, 
and remediation. 

s. Identify and characterize 
additional strata overlying the 
storage reservoir that will prevent 
vertical fluid movement:  

  Free of transmissive faults 
  Free of transmissive 

fractures  
  Effect on pressure 

dissipation  
  Utility for monitoring, 

mitigation, and 
remediation. 

See discussion under 2.4.2 Additional Overlying Confining Zones (p. 2-39) 
 

Table 2-8a Description 
of Zones of Confinement 
above the Immediate 
Upper Confining Zone 
(data based on Archie 
Erickson 2) (p. 2-39) 
 
Figure 2-25. Isopach 
map of the interval 
between the top of the 
Broom Creek Formation 
and the top of the Swift 
Formation. This interval 
represents the primary 
and secondary 
confinement zones. A 
convergent interpolation 
gridding algorithm was 
used with well formation 
tops, 3D seismic, and 2D 
seismic in creation of this 
map. (p. 2-40) 
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Figure 2-26. Isopach 
map of the interval 
between the top of the 
Inyan Kara Formation 
and the top of the Pierre 
Formation. This interval 
represents the tertiary 
confinement zone. A 
convergent interpolation 
gridding algorithm was 
used with well formation 
tops, 3D seismic, and 2D 
seismic in creation of this 
map. (p. 2-41) 
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N.D.A.C. §§ 
43-05-01-
05(1)(j) and 
(1)(b)(3) 

N.D.A.C. § 43-05-01-05(1) 
j. An area of review and 
corrective action plan that 
meets the requirements 
pursuant to section 43-05-
01-05.1; 
 
N.D.A.C. § 43-05-01-
05(1)(b) 
(3) A review of the data of 
public record, conducted by 
a geologist or engineer, for 
all wells within the facility 
area, which penetrate the 
storage reservoir or primary 
or secondary seals overlying 
the reservoir, and all wells 
within the facility area and 
within one mile [1.61 
kilometers], or any other 
distance as deemed 
necessary by the 
commission, of the facility 
area boundary. The review 
must include the following: 
 

The carbon dioxide storage 
reservoir area of review includes the 
areal extent of the storage reservoir 
and one mile outside of the storage 
reservoir boundary, plus the 
maximum extent of the pressure 
front caused by injection activities. 
The area of review delineation must 
include the following: 

4.1 Area of Review (AOR) Delineation (p. 4-1) 
North Dakota regulations for geologic storage of CO2 require that each storage facility permit (SFP) delineate an AOR, which is defined as “the 
region surrounding the geologic storage project where underground sources of drinking water [USDW] may be endangered by the injection activity” 
(North Dakota Administrative Code [N.D.A.C.] § 43-05-01-01[4]). Concern regarding the endangerment of USDWs is related to the potential 
vertical migration of CO2 and/or brine from the injection zone to the USDW. Therefore, the AOR encompasses the region overlying the injected 
free-phase CO2 plume and the region overlying the extent of formation fluid pressure increase that is sufficient to drive formation fluids (e.g., 
brine) into USDWs, assuming pathways for this migration (e.g., abandoned wells or transmissive faults) are present.  
 
The minimum fluid pressure increase in the reservoir that results in a sustained flow of brine upward into an overlying drinking water aquifer is 
referred to as the “critical threshold pressure increase” and resultant pressure as the “critical threshold pressure.” Calculation of the allowable 
increase in pressure using site-specific data from the Archie Erickson 2 (NDIC File No. 38622) shows that the storage reservoir in the project area 
is overpressured with respect to the lowest USDW (i.e., the allowable increase in pressure is less than zero.) The storage reservoir is calculated to 
be overpressured, with a value of −213 psi calculated using data from the Archie Erickson 2 well at the BK Fischer simulation well location. The 
maximum vertically averaged storage reservoir change in pressure at the end of the simulated injection period was 1004 psi in the raster cell 
intersected by the injection well, which corresponds to less than 0.014 m3 of flow over  
20 years (Section 3.5). Based on the computational methods used to simulate CO2 injection activities and associated pressure front (Figure 4-1), 
the resulting AOR for BK Fischer is delineated as being 1 mi beyond the storage facility area boundary. This extent ensures compliance with 
existing state regulations. 
  
 In accordance with N.D.A.C. § 43-05-01-05(1)(b)(3), a geologist or engineer reviewed the data of public record for all wells within the storage 
facility area, including those which penetrate the storage reservoir or primary or secondary seals overlying the reservoir and all wells within  
1 mi of the storage facility area boundary (Table 4-1). 
 
This section of the SFP application is accompanied by maps and tables that include information required and in accordance with N.D.A.C. § 43-
05-01-05(1)(a) and (b) and § 43-05-01-05.1(2), such as the storage facility area; location of any proposed injection wells; presence of occupied 
structures or gravel pits (Figure 4-2); presence of mining land (mined out and future) (Figure 2-50); and location of water wells, and any other 
wells within the AOR  
(Figure 4-3). Table 4-1 lists all the surface and subsurface features that were investigated as part of the AOR evaluation. Surface features that were 
investigated but not found within the AOR boundary are also identified in Table 4-1. 
 
An extensive geologic and hydrogeologic characterization performed by a team of geologists from the Energy & Environmental Research Center 
(EERC) resulted in no evidence of transmissive faults or fractures in the upper confining zone within the AOR (Section 2.5) and revealed that the 
upper confining zone has sufficient geologic integrity to prevent vertical fluid movement. All geologic data and investigations indicate the storage 
reservoir within the AOR has sufficient containment and geologic integrity, including geologic confinement above and below the injection zone, 
to prevent vertical fluid movement. 
 

Figure 4-2. Final AOR 
map showing the BK 
Fischer storage facility 
area (dashed black 
boundary) and AOR 
(dashed purple 
boundary). Pink squares 
represent occupied 
structures, and the brown 
circle represents a gravel 
pit (note: gravel pits were 
identified using the North 
Dakota Geographic 
Information System 
[GIS] Hub landmarks 
data layer from the North 
Dakota Department of 
Transportation [2002]). 
(p. 4-4) 
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N.D.A.C. §§ 
43-05-01-
05(1)(b)(3) and 
(1)(a) 

N.D.A.C. § 43-05-01-
05(1)(b) 
(3) A review of the data of 
public record, conducted by 
a geologist or engineer, for 
all wells within the facility 
area, which penetrate the 
storage reservoir or primary 
or secondary seals overlying 
the reservoir, and all wells 
within the facility area and 
within one mile [1.61 
kilometers], or any other 
distance as deemed 
necessary by the 
commission, of the facility 
area boundary. The review 
must include the following: 
 
N.D.A.C. § 43-05-01-05(1) 
a. A site map showing the 
boundaries of the storage 
reservoir and the location of 
all proposed wells, proposed 
cathodic protection 
boreholes, and surface 
facilities within the carbon 
dioxide storage facility area; 

a. A map showing the following 
within the carbon dioxide 
reservoir area: 

i. Boundaries of the storage 
reservoir 

ii. Location of all proposed 
wells 

iii. Location of proposed 
cathodic protection 
boreholes 

iv. Any existing or proposed 
aboveground facilities; 

 

2.3 Storage Reservoir (injection zone) (p. 2-16) 
See Figure 2-9 on page 2-16.  
 
5.7.1 Soil Gas Monitoring (p. 5-22) 
See Figure 5-4 on page 5-23. 
 
3.5.5.2 Incremental Leakage Maps and AOR Delineation (p. 3-40) 
See Figure 3-21 on page 3-43. 
 
5.2 Surface Facilities Leak Detection Plan (p. 5-10) 
See Figure 5-1 on page 5-10.  
 
4.1 Area of Review (AOR) Delineation (p. 4-1) 
See Figure 4-2 on page 4-4 

Figure 2-9. Broom Creek 
Formation in North 
Dakota. The area within 
the green dashed line 
shows the extent 
originally proposed by 
Rygh (1990), and the area 
outside of the green 
dashed line has been 
modified based on new 
well control. 
(p. 2-16) 
 
Figure 5-4. SCS2 
baseline and operational 
near-surface sampling 
locations. 
(p. 5-23) 
 
Figure 3-21. Final AOR 
estimations and stabilized 
CO2 extent of the BK 
Fischer storage facility 
area in relation to nearby 
legacy wells. Shown is 
the storage facility area 
(black dashed line) and 
AOR (purple dashed 
line). The gray circle 
represents a legacy oil 
and gas well near the 
storage facility area. (p. 
3-43) 
 
Figure 5-2. Map 
detailing CO2 flowline 
path to CO2 injection 
wellsite (left) and layout 
of surface facilities at the 
wellsite (right), 
illustrating key surface 
facilities leak detection 
and monitoring 
equipment. Soil gas 
profile station, MSG02, 
and groundwater well, 
MGW10, off-pad 
monitoring locations are 
also shown. (p. 5-11) 
 
Figure 4-2. Final AOR 
map showing the BK 
Fischer storage facility 
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area (dashed black 
boundary) and AOR 
(dashed purple 
boundary). Pink squares 
represent occupied 
structures, and the brown 
circle represents a gravel 
pit (note: gravel pits were 
identified using the North 
Dakota Geographic 
Information System 
[GIS] Hub landmarks 
data layer from the North 
Dakota Department of 
Transportation [2002]). 
(p. 4-4) 

N.D.A.C. § 43-
05-01-
05(1)(b)(2)(a) 

N.D.A.C. § 43-05-01-
05(1)(b)(2) 

(a) All wells, including 
water, oil, and natural gas 
exploration and 
development wells, and 
other manmade 
subsurface structures and 
activities, including coal 
mines, within the facility 
area and within one mile 
[1.61 kilometers] of its 
outside boundary; 

b. A map showing the following 
within the storage reservoir area 
and within one mile outside of 
its boundary: 

i. All wells, including water, 
oil, and natural gas 
exploration and 
development wells 

ii.  All other manmade 
subsurface structures and 
activities, including coal 
mines; 

4.1 Area of Review (AOR) Delineation (p. 4-1) 
See Figure 4-2 on page 4-4 and Figure 4-3 on page 4-5. 
 
 
2.6 Potential Mineral Zones (p. 2-73) 
See Figure 2-47a on page 2-76. 
 

Figure 4-2. Final AOR 
map showing the BK 
Fischer storage facility 
area (dashed black 
boundary) and AOR 
(dashed purple 
boundary). Pink squares 
represent occupied 
structures, and the brown 
circle represents a gravel 
pit (note: gravel pits were 
identified using the North 
Dakota Geographic 
Information System 
[GIS] Hub landmarks 
data layer from the North 
Dakota Department of 
Transportation [2002]). 
(p. 4-4) 
 
Figure 4-3. Map showing 
all wells located in the 
AOR. Shown are the 
stabilized CO2 plume 
extent postinjection 
(gray-shaded area), 
storage facility area 
(dashed black boundary), 
and AOR (dashed purple 
boundary). All 
groundwater wells in the 
AOR are identified based 
on data available from the 
Department of Water 
Resources (DWR). The 
only existing well 
penetrating the Broom 
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Creek Formation within 
the AOR is the Archie 
Erickson 2 well. No other 
legacy oil and gas wells 
are present in the AOR 
(see Figure 2-47a for any 
nearby legacy wells 
outside of the AOR). All 
observation/monitoring 
wells shown are shallow 
groundwater wells 
associated with the mine 
activities. No springs are 
present in the AOR (note: 
springs were evaluated 
using the National Map 
hosted by the U.S. 
Geological Survey 
[2023]). (p. 4-5) 
 
Figure 2-47a. Map 
showing stratigraphic 
wells for the project and 
nearest legacy wells. 
Gray circles indicate dry 
wells. The red circle 
indicates the closest oil 
and gas producing well 
(NDIC File No. 7616). 
(p. 2-76) 
 

N.D.A.C. § 43-
05-01-05(1)(c)  
and 
N.D.A.C. § 43-
05-01-
05.1(1)(a) 

N.D.A.C. § 43-05-01-05(1)  
c. The extent of the pore 

space that will be 
occupied by carbon 
dioxide as determined by 
utilizing all appropriate 
geologic and reservoir 
engineering information 
and reservoir analysis, 
which must include 
various computational 
models for reservoir 
characterization, and the 
projected response of the 
carbon dioxide plume 
and storage capacity of 
the storage reservoir. The 
computational model 
must be based on detailed 
geologic data collected to 
characterize the injection 

c.   A description of the method 
used for delineating the area of 
review, including: 

i. The computational model 
to be used 

ii. The assumptions that will 
be made 

iii. The site characterization 
data on which the model 
will be based; 

 

3.5.2 Risk-Based AOR Delineation (p. 3-32) 
The methods described by EPA (2013) for estimating the AOR under the Class VI rule (40 U.S. Code of Federal Regulations [CFR] 146.81 et seq.) 
were developed assuming that the storage reservoirs would be in hydrostatic equilibrium with overlying aquifers. However, in the state of North 
Dakota, and potentially elsewhere around the United States, candidate storage reservoirs are already overpressured relative to overlying aquifers 
and thus subject to potential vertical formation fluid migration from the storage reservoir to the lowermost USDW, even prior to the planned storage 
project. Consequently, applying EPA (2013) methods to these geologic situations essentially results in an infinite AOR, which makes regulatory 
compliance infeasible.  
 
 Several researchers have recognized the need for alternative methods for estimating the AOR for locations that are already overpressured 
relative to overlying aquifers. For example, Birkholzer and others (2014) described the unnecessary conservatism in EPA’s definition of critical 
pressure, which could lead to a heavy burden on storage facility permit (SFP) applicants. As an alternative, Burton-Kelly and others (2021) proposed 
a risk‐based reinterpretation of this framework that would allow for a reduction in the AOR while ensuring protection of drinking water resources.  
 
 A computational framework for estimating a risk-based AOR was proposed by Oldenburg and others (2014, 2016), who compared formation 
fluid leakage through a hypothetical open flow path in the baseline scenario (no CO2 injection) to the incrementally larger leakage that would occur 
in the CO2 injection case. The modeling for the risk-based AOR used semianalytical solutions to single-phase flow equations to model reservoir 
pressurization and vertical migration through leaky wells. These semianalytical solutions were extensions of earlier work for formation fluid 
leakage through abandoned wellbores by Raven and others (1990) and Avci (1994), which were creatively solved, coded, and compiled in 
FORTRAN under the name ASLMA (Analytical Solution for Leakage in Multilayered Aquifers) and extensively described by Cihan and others 
(2011, 2012) (hereafter “ASLMA Model”).  
 

Figure 3-17. Workflow 
for delineating a risk-
based AOR for a SFP 
(modified from Burton-
Kelly and others, 2021). 
(p. 3-34). 
 
Table 3-5. EPA Method 
1 Critical Threshold 
Pressure Increase 
Calculated at the  
BK Fischer 1 Simulation 
Well (p. 3-35) 
 
Table 3-6. Simplified 
Stratigraphy and Average 
Properties Used to 
Represent the Storage 
Complex. (p. 3-36) 
 
Table 3-7. CO2 Density 
and Injection Parameters 
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zones, confining zones, 
and any additional zones; 

 
 
N.D.A.C. § 43-05-01-

05.1(1) 
a. The method for 

delineating the area of 
review, including the 
model to be used, 
assumptions that will be 
made, and the site 
characterization data on 
which the model will be 
based; 

 White and others (2020) outlined a similar risk-based approach for evaluating the AOR using the National Risk Assessment Partnership 
(NRAP) Integrated Assessment Model for Carbon Storage (NRAP-IAM-CS). However, NRAP-IAM-CS and the subsequent open-sourced version 
(NRAP-Open-IAM) are constrained to the assumption that the storage reservoir is in hydrostatic equilibrium with overlying aquifers and, therefore, 
may not accurately estimate the AOR for storage projects located in regions where the storage reservoir is overpressured relative to overlying 
aquifers. 
 
 Building a geologic model in a commercial-grade software platform (like Petrel; Schlumberger, 2020) and running fluid flow simulations 
using numerical reservoir simulation in a commercial-grade software platform (like CMG’s compositional simulator, GEM) provide the “gold 
standard” for estimating pressure buildup in response to CO2 injection (e.g., Bosshart and others, 2018). However, these numerical reservoir 
simulations are typically limited to the storage reservoir and primary seal formation (cap rock) and do not include the geologic units overlying the 
cap rock because of the computational burden of conducting such a complex simulation. In addition, geologic modeling of the overlying units may 
add a substantial amount of time and effort during prefeasibility-phase projects that are unwarranted given the amount of uncertainty that may be 
present if only a few nearby wells can be used for characterization activities. Earlier studies (e.g., Nicot and others, 2008; Birkholzer and others, 
2009; Bandilla and others, 2012; Cihan and others, 2011, 2012) have shown that far-field fluid pressure changes outside of the CO2 plume domain 
can be reasonably described by a single-phase flow calculation by representing CO2 injection as an equivalent-volume injection of brine (Oldenburg 
and others, 2014).  
 
 The semianalytical solutions embedded within the ASLMA Model have been shown to compare with the numerical model, TOUGH2-ECO2-
N, and provided accurate results for pressures beyond the CO2 plume zone (Birkholzer and others, 2009; Cihan and others, 2011, 2012). Therefore, 
the proposed workflow for delineating a risk-based AOR uses the ASLMA Model to examine pressure buildup in the storage reservoir and resultant 
effects of this buildup on the vertical migration of formation fluid via (single) hypothetical leaky wellbores located at progressively greater distances 
from the injection well (Figure 3-17).  
 
 An important distinction between EPA Methods 1 and 2, which both calculate a critical pressure threshold (either ΔPi,f for Method 1 or ΔPc 
for Method 2) and the risk-based AOR approach is that the risk-based approach 1) calculates and maps the potential incremental flow of formation 
fluids from the storage reservoir to the USDW that could occur and then 2) delineates the areal extent beyond which no significant leakage would 
occur. Therefore, the region beyond which no significant leakage would occur does not present an endangerment to the USDW; hence, the region 
inside of this areal extent is the risk-based AOR.  
 
3.5.3 Critical Threshold Pressure Increase Estimation (P. 3-34) 
For the purposes of delineating AOR for this permit, constant fluid densities for the lowermost USDW (Fox Hills Formation) and injection zone 
(Broom Creek Formation) were used in the calculations. Respective fluid densities were used to represent the injection zone fluids (ρi), which are 
estimated based on the in situ estimated brine salinity, temperature, and pressure at the Archie Erickson 2 stratigraphic test well.  
 
 Application of EPA Method 1 (Eq. 1) using model data from the BK Fischer 1 simulation well shows that the injection zone is overpressured 
with respect to the lowest USDW (i.e., Method 1 ΔPi,f < 0). An example of the EPA Method 1 application showing negative ΔPi,f (relative 
overpressure) is given in Table 3-5, with similar results when applied to each column of the grid cells in the Broom Creek Formation simulation 
model. 
 
In accordance with EPA (2013) guidance, the combination of a) a Method 1 negative ΔPi,f value and b) lack of evidence for hydrostatic equilibrium 
between the reservoir and the USDW (i.e., Method 2 does not apply) indicates that a risk-based approach to AOR delineation may be pursued. 
 
3.5.4 Risk-Based AOR Calculations (p. 3-35) 
Complete details of the risk-based AOR model are found in Burton-Kelly and others (2021). The inputs, assumptions, and results discussed here 
provide the necessary details for reproducing and verifying the results. A macro-enabled Microsoft Excel file was used to define the inputs and 
calculations that were employed in the method (hereafter “ASLMA Workbook”). 
 
3.5.4.1 Initial Hydraulic Heads 
The original ASLMA Model (Cihan and others, 2011) initially assumed hydrostatic pressure distributions in the entire system. The current work 
uses a modified version of the ASLMA Model to simulate pressure perturbations and leakage rates when there are initial head differences in the 
aquifers (Oldenburg and others, 2014). The initial hydraulic heads are calculated assuming a total head based on the unit-specific elevations and 
pressures. The total heads are entered into the ASLMA Model and establish the initial pressure conditions for the storage complex prior to CO2 
injection.  

Used for the ASLMA 
Model (p. 3-37) 
 
Figure 3-18. Histograms 
describing the expected 
frequency of leaky 
wellbore effective 
permeabilities under 
different scenarios. The 
ASLMA Model used for 
AOR delineation used a 
value of approximately 
0.1 mD (constructed from 
data presented by Carey 
[2017]). (p.3-38) 
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 For example, the initial reference case total heads for the storage reservoir (Aquifer 1), potential thief zone (Aquifer 2), and USDW (Aquifer 
3) are shown in Table 3-6. They illustrate the state of overpressure in the storage complex because Aquifer 1 has a greater initial hydraulic head 
than Aquifer 3. Therefore, the storage complex requires different treatment than the default AOR calculations described by EPA (2013). Details 
on the calculations of initial hydraulic head are provided in Burton-Kelly and others (2021). 
 
3.5.4.2 CO2 Injection Parameters 
The ASLMA Model for the project used a Broom Creek CO2 injection rate that matched the simulation scenario. A single injector is placed at the 
center of the ASLMA Model grid at an x,y location of (0,0) in the coordinate reference system. The ASLMA Model requires the CO2 injection rate 
to be converted into an equivalent-volume injection of formation fluid in units of cubic meters per day. Microsoft Excel Visual Basic for 
Applications (VBA) functions were used to estimate the CO2 density from the storage reservoir pressure and temperature, which resulted in an 
estimated density, shown in Table 3-7. The CO2 mass injection rate and CO2 density are then used to derive the daily equivalent-volume injection 
rate, shown in Table 3-7.  
 
3.5.4.3 Hypothetical Leaky Wellbore 
In the simulation model area, few wellbores are known to exist that penetrate the primary seal of the Broom Creek storage reservoir. However, for 
heuristic, “what-if” scenario modeling, which is needed to generate the data for delineating a risk-based AOR, a single hypothetical leaky wellbore 
is inserted into the ASLMA Model at 1, 2, …, 100 km from the CO2 injection well. The pressure buildup in the storage reservoir at each distance, 
along with the recorded cumulative volume of formation fluid vertically migrating through the leaky wellbore from the storage reservoir to the 
USDW (i.e., from Aquifer 1 to Aquifer 3) throughout the 20-year injection period, provides the data set needed to derive the risk-based AOR. 
 
 Published ranges for the effective permeability of a leaky wellbore (Figure 3-18) have included an “open wellbore” with an effective 
permeability as high as 10-5 m2 (1010 mD) to values more representative of leakage through a wellbore annulus of 10-12 to 10-10 m2 (103 to 105 mD) 
(Watson and Bachu, 2008, 2009; Celia and others, 2011). Carey (2017) provides probability distributions for the effective permeability of 
potentially leaking wells at CO2 storage sites and estimated a wide range from 10-20 to 10-10 m2 (10-5 to 105 mD). For the project Broom Creek 
ASLMA Model, the effective permeability of the leaky wellbore is set to 10-16 m2 (0.1 mD), which is a conservative (highly permeable) value near 
the top of the published range for the effective permeability of potentially leaking wells at CO2 storage sites (Figure 3-18).  
The current work uses the ASLMA Model Type 1 feature (focused leakage only) for the nominal model response, which makes the conservative 
assumption that the aquitards are impermeable. This assumption prevents the pressure from diffusing into the overlying aquitards, resulting in a 
greater pressure buildup in the storage reservoir and a commensurately greater amount of formation fluid vertically migrating from the storage 
reservoir through the leaky wellbore. The conservative assumption of Model Type 1 rather than Model Type 3 (coupled focused and diffuse 
leakage) provides an added level of protection to the delineation of a risk-based AOR by projecting a larger pressure buildup in the storage reservoir 
than a scenario in which pressure is allowed to dissipate through the upper seal and, therefore, a greater leakage of formation fluid up the leaky 
wellbore. 
 
3.5.4.4 Saline Aquifer Potential Thief Zone 
As shown in Table 3-6, a saline aquifer (Aquifer 2, Inyan Kara Formation) exists between the storage reservoir primary seal and the USDW 
(Aquifer 3, Fox Hills Formation). Formation fluid migrating up a leaky wellbore that is open to Aquifer 2 will preferentially flow into Aquifer 2, 
and the continued flow up the wellbore and into the USDW will be reduced. Therefore, Aquifer 2 may act as a thief zone and reduce the potential 
for formation fluid impacts to the groundwater. 
 
 The thief zone phenomenon was described by Nordbotten and others (2004) as an “elevator model” by analogy to an elevator full of people 
on the main floor, who then get off at various floors as the elevator moves up, such that only very few people ride all the way to the top floor. 
 
3.5.4.5 Aquifer- and Aquitard-Derived Properties 
The ASLMA Model assumes homogeneous properties within each hydrostratigraphic unit  
(Table 3-6). For each unit shown in Table 3-6, pressure, temperature, porosity, permeability, and salinity are used to derive two key inputs for the 
ASLMA Model: HCON and specific storage (SS). Average porosity and permeability values were derived as follows: Broom Creek, from 
distributed properties in the geologic model; Fox Hills, from regional well log data. Porosity is represented as an arithmetic mean and permeability 
as a geometric mean value within each hydrostratigraphic unit (excluding nonsandstone rock types).  
 
 VBA functions included in the ASLMA Workbook are used to estimate the formation fluid density and viscosity from the aquifer or aquitard 
pressure, temperature, and salinity inputs, which are then used to estimate HCON and SS. The estimated reference case HCON for the storage 
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reservoir (Aquifer 1), potential thief zone (Aquifer 2) and USDW (Aquifer 3) are shown in Table 3-6. Details about the HCON and SS derivations 
are provided in supporting information for Burton-Kelly and others (2021). 
 

N.D.A.C. § 43-
05-01-
05.1(1)(b)(1-4) 

N.D.A.C. § 43-05-01-
05.1(1) 

b. A description of: 
(1) The reevaluation date, 

not to exceed five 
years, at which time 
the storage operator 
shall reevaluate the 
area of review; 

 
(2) The monitoring and 

operational conditions 
that would warrant a 
reevaluation of the area 
of review prior to the 
next scheduled 
reevaluation date;  

 
(3) How monitoring and 

operational data (e.g., 
injection rate and 
pressure) will be used 
to inform an area of 
review reevaluation; 
and 

 
(4) How corrective action 

will be conducted to 
meet the requirements 
of this section, 
including what 
corrective action will 
be performed prior to 
injection and what, if 
any, portions of the 
area of review will 
have corrective action 
addressed on a phased 
basis and how the 
phasing will be 
determined; how 
corrective action will 
be adjusted if there are 
changes in the area of 
review; and how site 
access will be 
guaranteed for future 
corrective action. 

d. A description of: 
 (1) The reevaluation date, not 

to exceed five years, at 
which time the storage 
operator shall reevaluate 
the area of review; 

 
 (2) Any monitoring and 

operational conditions 
that would warrant a 
reevaluation of the area of 
review prior to the next 
scheduled reevaluation 
date; 

 
 (3) How monitoring and 

operational data (e.g., 
injection rate and pressure) 
will be used to inform an 
area of review 
reevaluation; 

 
 (4) How corrective action will 

be conducted if necessary, 
including: 

  a. What corrective action 
will be performed prior 
to injection 

  b. How corrective action 
will be adjusted if there 
are changes in the area 
of review;  

 

4.3 Reevaluation of AOR and Corrective Action Plan (p. 4-9) 
The AOR and corrective action plan will be reevaluated in accordance with  
N.D.A.C. § 43-05-01-05.1, with the first reevaluation taking place at a period not to exceed 5 years from the date the permit for CO2 injection is 
issued (N.D.A.C. § 43-05-01-10) or when monitoring and operational conditions warrant a reevaluation. Each successive reevaluation shall take 
place at a period not to exceed 5 years from the date of the previous reevaluation (each referred to as a “Reevaluation Date”). The AOR reevaluations 
will address the following: 
 

• Monitoring and operational data (e.g., injection rate and pressure) will be used to update the geologic model and the computational 
simulations. These updates will then be used to inform a reevaluation of the AOR and corrective action plan, including the computational 
model that was used to determine the AOR, and the operational data to be utilized as the basis for that update will be identified. 

 
• The protocol to conduct corrective action, if necessary, will be determined, including 1) what corrective action will be performed, and 2) 

how corrective action will be adjusted if there are changes in the AOR delineation. 
 
 As part of the reevaluation, Summit Carbon Storage #2, LLC (SCS2) will either a) demonstrate to the Department of Mineral Resources, Oil 
and Gas Division (DMR-O&G) using monitoring data and modeling results that no plan amendment is necessary or b) submit an amended AOR 
and corrective action plan for DMR-O&G approval. Plan amendments must be incorporated into the permit and are subject to permit modification 
requirements.  
 

N/A 
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N.D.A.C. § 43-
05-01-
05(1)(b)(2)(b) 

N.D.A.C. § 43-05-01-
05(1)(b)(2) 

(b) All manmade surface 
structures that are 
intended for temporary or 
permanent human 
occupancy within the 
facility area and within 
one mile [1.61 kilometers] 
of its outside boundary; 

e. A map showing the areal extent 
of all manmade surface structures 
that are intended for temporary or 
permanent human occupancy 
within the storage reservoir area, 
and within one mile outside of its 
boundary; 

4.1 Area of Review (AOR) Delineation (p. 4-1) 
See Figure 4-2 on page 4-4. 

Figure 4-2. Final AOR 
map showing the BK 
Fischer storage facility 
area (dashed black 
boundary) and AOR 
(dashed purple 
boundary). Pink squares 
represent occupied 
structures, and the brown 
circle represents a gravel 
pit (note: gravel pits were 
identified using the North 
Dakota Geographic 
Information System 
[GIS] Hub landmarks 
data layer from the North 
Dakota Department of 
Transportation [2002]). 
(p. 4-4) 
 

N.D.A.C. § 43-
05-01-
05(1)(b)(2)  

N.D.A.C. § 43-05-01-
05(1)(b) 

(2) A geologic and 
hydrogeologic evaluation 
of the facility area, 
including an evaluation of 
all existing information on 
all geologic strata 
overlying the storage 
reservoir, including the 
immediate caprock 
containment 
characteristics and all 
subsurface zones to be 
used for monitoring. The 
evaluation must include 
any available geophysical 
data and assessments of 
any regional tectonic 
activity, local seismicity 
and regional or local fault 
zones, and a 
comprehensive description 
of local and regional 
structural or stratigraphic 
features. The evaluation 
must describe the storage 
reservoir’s mechanisms of 
geologic confinement, 
including rock properties, 
regional pressure 
gradients, structural 
features, and adsorption 

f. A map and cross section 
identifying any productive 
existing or potential mineral 
zones occurring within the storage 
reservoir area and within one mile 
outside of its boundary; 

2.6 Potential Mineral Zones (p. 2-73) 
See Figure 2-46, Figure 2-47a, Figure 2-47b, Figure 2-48, Figure 2-49, and Figure 2-50.  
 
 

Figure 2-46. Drillstem 
test results indicating the 
presence of oil in the 
Spearfish Formation 
samples (modified from 
Stolldorf, 2020). (p. 2-74) 
 
Figure 2-47a. Map 
showing stratigraphic 
wells for the project and 
nearest legacy wells. 
Gray circles indicate dry 
wells. The red circle 
indicates the closest oil 
and gas producing well 
(NDIC File No. 7616). 
(p. 2-76) 
 
Figure 2-47b. Coal beds 
of the Sentinel Butte and 
Bullion Creek (Tongue 
River) Formations 
showing the lignite coals 
in western North Dakota 
(Zygarlicke and others, 
2019). (p. 2-77) 
 
 
Figure 2-48. Beulah net 
coal isopach map and 
resource area (modified 
from Ellis and others, 
1999). (p. 2-78) 
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characteristics with regard 
to the ability of that 
confinement to prevent 
migration of carbon 
dioxide beyond the 
proposed storage 
reservoir. The evaluation 
must also identify any 
productive existing or 
potential mineral zones 
occurring within the 
facility area and any 
underground sources of 
drinking water in the 
facility area and within 
one mile [1.61 kilometers] 
of its outside boundary. 
The evaluation must 
include exhibits and plan 
view maps showing the 
following: 

 
Figure 2-49. Beulah 
overburden isopach map 
(modified from Ellis and 
others, 1999). (p. 2-79) 
 
Figure 2-50. Map 
showing the past and 
future mining area for the 
Coyote Creek Mine 
through 2040. (p. 2-80) 

N.D.A.C. § 43-
05-01-
05(1)(b)(3)  
and 
N.D.A.C. § 43-
05-01-
05.1(2)(b) 

N.D.A.C. § 43-05-01-
05(1)(b) 

(3) A review of the data of 
public record, conducted 
by a geologist or engineer, 
for all wells within the 
facility area, which 
penetrate the storage 
reservoir or primary or 
secondary seals overlying 
the reservoir, and all wells 
within the facility area and 
within one mile [1.61 
kilometers], or any other 
distance as deemed 
necessary by the 
commission, of the facility 
area boundary. The review 
must include the 
following: 

 
N.D.A.C. § 43-05-01-

05.1(2)  
b. Using methods approved 

by the commission, 
identify all penetrations, 
including active and 
abandoned wells and 
underground mines, in the 
area of review that may 
penetrate the confining 
zone. Provide a 

g. A map identifying all wells 
within the area of review, which 
penetrate the storage formation or 
primary or secondary seals 
overlying the storage formation.  

2.6 Potential Mineral Zones (p. 2-73) 
See Figure 2-47a on p. 2-76 for nearby legacy wells. 
 
 

Figure 2-47a. Map 
showing stratigraphic 
wells for the project and 
nearest legacy wells. 
Gray circles indicate dry 
wells. The red circle 
indicates the closest oil 
and gas producing well 
(NDIC File No. 7616). 
(p. 2-76) 
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description of each well’s 
type, construction, date 
drilled, location, depth, 
record of plugging and 
completion, and any 
additional information the 
commission may require;  

 
 
 
N.D.A.C. § 43-
05-01-
05(1)(b)(3)(a) 
 
 
 
 
 
 
 
N.D.A.C. § 43-
05-01-
05(1)(b)(3)(b) 
 
 
 
 
 
N.D.A.C. § 43-
05-01-
05(1)(b)(3)(c) 
 
 
 
 
 
 
 
 
 
 
 
N.D.A.C. §§ 
43-05-01-
05(1)(b)(3)(d) 
and (e) 
 
 
 
 
 
 
 

N.D.A.C. § 43-05-01-
05(1)(b)(3) 
(a) A determination that all 

abandoned wells have 
been plugged and all 
operating wells have 
been constructed in a 
manner that prevents the 
carbon dioxide or 
associated fluids from 
escaping from the 
storage reservoir; 

 
 
N.D.A.C. § 43-05-01-
05(1)(b)(3) 
(b) A description of each 

well’s type, 
construction, date 
drilled, location, depth, 
record of plugging, and 
completion;  

 
N.D.A.C. § 43-05-01-
05(1)(b)(3) 
(c) Maps and stratigraphic 

cross sections indicating 
the general vertical and 
lateral limits of all 
underground sources of 
drinking water, water 
wells, and springs within 
the area of review; their 
positions relative to the 
injection zone; and the 
direction of water 
movement, where 
known; 

 
N.D.A.C. § 43-05-01-
05(1)(b)(3) 
(d) Maps and cross sections 
of the area of review;  
 
 

h. A review of these wells must 
include the following: 

 
 (1) A determination that all 

abandoned wells have 
been plugged in a manner 
that prevents the carbon 
dioxide or associated 
fluids from escaping the 
storage formation; 

 
 (2) A determination that all 

operating wells have been 
constructed in a manner 
that prevents the carbon 
dioxide or associated 
fluids from escaping the 
storage formation; 

 
 (3) A description of each 

well:  
  a. Type  
  b. Construction  
  c. Date drilled  
  d. Location 
  e. Depth  
  f. Record of plugging  
  g. Record of completion 
 
 (4) Maps and stratigraphic 

cross sections of all 
underground sources of 
drinking water within the 
area of review indicating 
the following: 

  a. Their positions relative 
to the injection zone 

  b. The direction of water 
movement, where 
known 

  c. General vertical and 
lateral limits 

  d. Water wells 
  e. Springs 
 

See discussion in 4.1 Area of Review (AOR) Delineation (p. 4-1) 
 
See Figure 4-2 on page 4-4. 
 
4.2 Corrective Action Evaluation (p. 4-6) 
See Table 4-2 on p. 4-7, Table 4-3 on p. 4-7. 
 
See Figure 4-4 on p. 4-8 
 
4.4 Protection of USDWs (p. 4-9) 
Table 4-4 on page 4-10, Figure 4-5 on page 4-11, Figure 4-6 on page 4-12, Figure 4-7 on page 4-13, Figure 4-8 on page 4-14, Figure 4-9 on page 
4-15, Figure 4-10 on page 4-17, and Table 4-5 on page 4-17. 
 
2.6 Potential Mineral Zones (p. 2-73) 
See Figure 2-47a on p. 2-76 for nearby legacy wells. 
 

Figure 4-2. Final AOR 
map showing the BK 
Fischer storage facility 
area (dashed black 
boundary) and AOR 
(dashed purple 
boundary). Pink squares 
represent occupied 
structures, and the brown 
circle represents a gravel 
pit (note: gravel pits were 
identified using the North 
Dakota Geographic 
Information System 
[GIS] Hub landmarks 
data layer from the North 
Dakota Department of 
Transportation [2002]). 
(p. 4-4) 
 
Table 4-2. Well(s) in 
AOR Evaluated for 
Corrective Action*  
(p. 4-7) 
 
Table 4-3. Archie 
Erickson 2 (NDIC File 
No. 38622) Well 
Evaluation (p. 4-7) 
 
Figure 4-4. Archie 
Erickson 2 (NDIC File 
No. 38622) well 
schematic. (p. 4-8) 
 
Table 4-4. Description of 
Zones of Confinement 
above the Immediate 
Upper Confining Zone 
(Opeche/Spearfish 
Formation) (data based 
on Archie Erickson 2)  
(p. 4-10) 
 
Figure 4-5.  Major 
aquifer systems of the 
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N.D.A.C. § 43-
05-01-
05(1)(b)(3)(f) 
 

N.D.A.C. § 43-05-01-
05(1)(b)(3) 
(e) A map of the area of 

review showing the 
number or name and 
location of all injection 
wells, producing wells, 
abandoned wells, 
plugged wells or dry 
holes, deep stratigraphic 
boreholes, 
state-approved or 
United States 
environmental 
protection 
agency-approved 
subsurface cleanup sites, 
surface bodies of water, 
springs, mines (surface 
and subsurface), 
quarries, water wells, 
other pertinent surface 
features, including 
structures intended for 
human occupancy, state, 
county, or Indian 
country boundary lines, 
and roads; 

 
 
 
 
 
 
 
 
 
 
 
N.D.A.C. § 43-05-01-
05(1)(b)(3) 
(f) A list of contacts, 

submitted to the 
commission, when the 
area of review extends 
across state jurisdiction 
boundary lines; 

 (5) Map and cross sections of 
the area of review; 

 
 (6) A map of the area of 

review showing the 
following: 

  a. Number or name and 
location of all 
injection wells 

  b. Number or name and 
location of all 
producing wells 

  c. Number or name and 
location of all 
abandoned wells 

  d. Number of name and 
location of all plugged 
wells or dry holes 

  e. Number or name and 
location of all deep 
stratigraphic 
boreholes 

  f. Number or name and 
location of all state-
approved or United 
States Environmental 
Protection Agency-
approved subsurface 
cleanup sites 

  g. Name and location of 
all surface bodies of 
water 

  h. Name and location of 
all springs 

  i. Name and location of 
all mines (surface and 
subsurface) 

  j. Name and location of 
all quarries 

  k. Name and location of 
all water wells 

  l. Name and location of 
all other pertinent 
surface features 

  m. Name and location of 
all structures intended 
for human occupancy 

  n. Name and location of 
all state, county, or 
Indian country 
boundary lines 

  o. Name and location of 
all roads 

Williston Basin 
(modified from Downey 
and Dinwiddie, 1988).  
(p. 4-11) 
 
Figure 4-6.  Upper 
stratigraphy of Mercer, 
Oliver, and Morton 
Counties showing the 
stratigraphic relationship 
of Cretaceous and 
Tertiary groundwater-
bearing formations 
(modified from Croft, 
1973). (p. 4-12) 
 
Figure 4-7.   Depth to 
surface of the Fox Hills 
Formation in western 
North Dakota (Fischer, 
2013). (p. 4-13) 
 
Figure 4-8. 
Potentiometric surface of 
the Fox Hills–Hell Creek 
aquifer system shown in 
feet of hydraulic head 
above sea level. Flow is 
to the east through the 
AOR in Mercer, Oliver, 
and Morton Counties 
(modified from Fischer, 
2013). (p. 4-14) 
 
Figure 4-9.  West-east 
cross section of the major 
aquifer layers in Oliver 
County. Wells used in the 
cross section are shown 
in the inset map and 
labeled with 
corresponding well 
names (NDIC File No. 
4942 is Raymond Jensen 
1-34). (p. 4-15) 
 
Figure 4-10.  Field-
verified water wells 
located within the AOR. 
(p. 4-17) 
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 (7) A list of contacts, 

submitted to the 
Commission, when the area 
of review extends across 
state jurisdiction boundary 
lines. 

Table 4-5. DWR and 
SCS1 Well No. 
Correlation (p. 4-17) 
 
Figure 2-47a. Map 
showing stratigraphic 
wells for the project and 
nearest legacy wells. 
Gray circles indicate dry 
wells. The red circle 
indicates the closest oil 
and gas producing well 
(NDIC File No. 7616). 
(p. 2-76) 
 

N.D.A.C. § 43-
05-01-
05(1)(b)(3)(g) 

N.D.A.C. § 43-05-01-
05(1)(b)(3) 
(g) Baseline geochemical 
data on subsurface 
formations, including all 
underground sources of 
drinking water in the area of 
review; and 

i. Baseline geochemical data on 
subsurface formations, including 
all underground sources of 
drinking water in the area of 
review. 

See Appendices A (Well and Well Formation Fluid-Sampling Laboratory Analysis) and B (Freshwater Well Fluid Sampling) 
 

N/A 
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re
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N.D.A.C. § 43-
05-01-05(1)(k) 

N.D.A.C. § 43-05-01-05(1) 
k. The storage operator shall 
comply with the financial 
responsibility requirements 
pursuant to section 43-05-
01-9.1;  

a. Financial Assurance 
Demonstration 

12.3 Financial Instruments (p.12-11) 
The applicant will establish a financial instrument(s) 30–60 days prior to inception of coverage, which is expected to be at or just prior to the 
commencement of injection operations (N.D.A.C. § 43-05-01-09.1. The applicant will provide financial assurance in the form of a surety bond to 
ensure funds are available for PISC and facility closure activities (N.D.A.C. § 43-05-01-09.1[1][a] and N.D.A.C. § 43-05-01-19). The applicant 
will also obtain a pollution liability policy(s) to cover emergency and remedial response costs and endangerment of USDWs under N.D.A.C. § 
43-05-01-13 and a financial instrument (surety bond) to cover the costs of plugging the injection wells (N.D.A.C. § 43-05-01-11.5). No estimates 
have been provided for corrective action (N.D.A.C. § 43-05-01-05.1) because no action is required at this time.  
 
 This application presents the estimated total costs ($20,868,800) of these activities and a breakdown apportionment across proposed 
financial instruments in Table 12-1. Section 12.2 of this FADP provides additional details of the financial responsibility cost estimates for each 
activity. 
 
 The company providing insurance will meet all the following criteria: 
 

1. The company is authorized to transact business in North Dakota.  
 

2. The company has either passed the specified financial strength requirements based on credit ratings or has met a minimum rating, 
minimum capitalization, and ability to pass the rating, when applicable. 

 
3. The third-party insurance can be maintained until such a time that DMR-O&G determines that the storage operator has fulfilled its 

financial obligations.  
 
 The third-party insurance, which identifies SCS2 as the covered party, will be provided by one or a combination of the companies 
meeting the creditworthiness and other requirements of N.D.A.C. §43-05-01-09.1. However, the greatest hypothetical exposure evaluated would 
be an acute upward migration through a CO2 injection well, which would have an estimated cost of $14,125,000 for emergency and remedial 
response actions, as well as coverage identified in the endangerment of USDWs.  
 
 Coverage terms are of an indicative/estimated nature only at this time, as firm and bindable terms are not possible this far in advance of 
commencement of injection operations; however, final coverage terms and costs will be determined upon full underwriting and firm/bindable 
quotations to be issued by insurers 30–60 days prior to inception of coverage, which is expected to be at or just prior to the commencement of 

 
Table 12-1. Potential 
Future Costs Covered by 
Financial Assurance  
(p. 12-2) 
 
Table 12-2. Injection 
Well Plugging (p. 12-3) 
 
Table 12-3a. Cost 
Estimate1 for PISC 
Activities for BK Fischer 
Assuming a 10-year PISC 
Period (p. 12-4) 
 
Table 12-3b. Cost 
Estimate for Flowline 
Segment NDL-325 
Abandonment (p. 12-5) 
 
Table 12-4. Cost 
Estimate1 for Site 
Closure and Remediation 
Activities for BK Fischer 
CO2 Storage Project  
(p. 12-5). 
 
Table 12-6. Cost 
Estimate for Emergency 
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injection operations. The actual third-party insurance companies will be determined closer to the proposed injection start date and will meet both 
of the following criteria, as specified in N.D.A.C. §43-05-01-09.1(1)(g): 
 

1. The companies satisfy financial strength requirements based on credit ratings in the top four categories of either Standard & Poor’s 
(AAA, AA, A, or BBB) or Moody’s (Aaa, Aa, A, Baa). 

 
2. The companies meet a minimum rating (minimum rating based on an issuer, credit, securities, or financial strength rating as a 

demonstration of financial stability) and minimum capitalization (i.e., demonstration that minimum thresholds are met for the 
following financial ratios: debt–equity, assets–liabilities, cash return on liabilities, liquidity, and net profit) and are able to pass bond 
rating in the top four categories of either Standard & Poor’s (AAA, AA, A, or BBB) or Moody’s (Aaa, Aa, A, Baa), when applicable. 

  
 

 

and Remedial Response 
Plan* (p. 12-10). 
 
Table 12-7. Cost 
Estimate for 
Endangerment of 
USDWs* (p. 12-11). 

N.D.A.C. § 43-
05-01-05(1)(d) 

N.D.A.C. § 43-05-01-
05(1)(d) 
d. An emergency and 
remedial response plan 
pursuant to section 43-05-
01-13;  

b. An emergency and remedial 
response plan; 

7.0 EMERGENCY AND REMEDIAL RESPONSE PLAN (p. 7-1) 
Summit Carbon Storage #2, LLC (SCS2) requires all employees, contractors, and agents to follow the company emergency and remedial response 
plan (ERRP) for BK Fischer. The purpose of the ERRP is to provide guidance for quick, safe, and effective response to an emergency to protect 
the public, all responders, company personnel, and the environment.  
 
 This ERRP for the geologic storage project 1) describes the local resources and infrastructure in proximity to the project site; 2) identifies 
events that have the potential to endanger underground sources of drinking water (USDW) during the construction, operation, and postinjection 
site care phases of the geologic storage project, building upon the screening-level risk assessment (SLRA); and 3) describes the response actions 
that are necessary to manage these risks to USDWs. In addition, this ERRP describes the emergency response team and command structure, 
injection facility evacuation plans, HazMat (hazardous materials) capabilities, and emergency communication plans. Lastly, procedures are 
presented for regularly conducting an evaluation of the adequacy of the ERRP and updating it, if warranted, over the lifetime of the geologic storage 
project. Copies of this ERRP are available at the company’s nearest operational office and at the geologic storage facility. 
 

Table 7-3. Primary SCS2 
Contacts (p. 7-4) 
 
Figure 7-2. Off-site 
emergency notification 
list. Emergency 
management service 
(EMS) districts, fire 
districts, law enforcement 
agencies, and Local 
Emergency Planning 
Committee (LEPC) 
jurisdictions with 
response jurisdictions 
intersecting with the BK 
Fischer storage facility 
area (SFA) will be 
provided a copy of this 
ERRP. (p. 7-5) 
 
Figure 7-3. Map showing 
emergency management 
service (EMS) response 
zones including, and 
within the vicinity of, BK 
Fischer. Also included on 
this map are the planned 
CO2 injection wells, 
stratigraphic and 
reservoir-monitoring 
wells, flowline(s), MCE 
pipeline, and state and 
federal roads. (p. 7-6) 
 
Figure 7-4 Map showing 
fire response zones 
including, and within the 
vicinity of, BK Fischer. 
Also included on this 
map are the planned CO2 
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injection wells, 
stratigraphic and 
reservoir-monitoring 
wells, flowline(s), MCE 
pipeline, and state and 
federal roads. (p.7-7) 
 
Figure 7-5. Map showing 
law enforcement response 
zones including, and 
within the vicinity of, BK 
Fischer. Also included on 
this map are the planned 
CO2 injection wells, 
stratigraphic and 
reservoir-monitoring 
wells, flowline(s), MCE 
pipeline, and state and 
federal roads. (p.7-8) 
 
Table 7-4. Off-Site 
Emergency 
Notification/PSAP Phone 
List (p.7-9) 
 
Table 7-5. Potential 
Project Emergency 
Events and Their 
Detection 
(p.7-11) 
 
Table 7-6. Actions 
Necessary to Determine 
Cause of Events and 
Appropriate Emergency 
Response (p.7-13) 
 
Figure 7-6. Emergency 
notification flowchart. 
(p.7-20) 
 
Table 7-7. DMR-O&G 
UIC Program 
Management Contact 
(p.7-21) 
 
Table 7-8. Potential 
Contractor and Services 
Providers (p.7-23) 

N.D.A.C. § 43-
05-01-05(1)(e) 

N.D.A.C. § 43-05-01-05(1) 
e. A detailed worker safety 
plan that addresses carbon 
dioxide safety training and 

c. A detailed worker safety plan 
that addresses the following: 

i. Carbon dioxide safety 
training 

8.0 WORKER SAFETY PLAN (p. 8-1) 
 
 

N/A 
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safe working procedures at 
the storage facility pursuant 
to section 43-05-01-13; 

ii. Safe working procedures 
at the storage facility; 

 

 
N.D.A.C. § 43-
05-01-05(1)(f) 

 
N.D.A.C. § 43-05-01-05(1) 
f. A corrosion monitoring 
and prevention plan for all 
wells and surface facilities 
pursuant to section 43-05-
01-15; 

d. A corrosion monitoring and 
prevention plan for all wells and 
surface facilities; 

5.3 CO2 Flowline Corrosion Prevention and Detection Plan (p. 5-14) 
The purpose of this plan is to prevent and detect any signs of corrosion in the flowline. 
 
5.3.1 Corrosion Prevention  
To protect against corrosion, an external fusion-bonded epoxy coating will be applied to the NDL-325 flowline. Flowline installed by trenchless 
methods, such as road crossings, will also have an abrasion-resistant overcoat installed as a secondary coating, over the fusion-bonded epoxy, prior 
to installation. 
 
 SCS2 will install an impressed current cathodic protection (ICCP) system along the buried flowline to mitigate the threat of external soil 
corrosion on the line. The ICCP system, which will be continuously monitored, involves the installation of deep anode beds along the flowline that 
are connected to external power through a rectifier. The power provides the current needed to drive an electrochemical reaction whereby the anodes 
corrode instead of the flowline. Except for a rectifier, junction box, and small diameter vent pipe posted above the anode beds, the ICCP system 
will be buried. 
 
 Because the CO2 stream will contain only trace amounts of water (Table 5-3), SCS2 will operate the surface facilities above the saturation 
point of water to prevent corrosive conditions from forming. 
 
5.3.2 Corrosion Detection  
Real-time, continuous monitoring of the CO2 flowline with P/T gauges and Coriolis mass flowmeter measurements from the pump/metering 
building to the point of transfer combined with continuous analysis of the CO2 stream with the gas chromatograph will provide strong evidence 
that noncorrosive conditions are maintained in the flowline during injection operations. The equipment will be spliced to the SCADA system and 
have automated triggers and alarms for alerting SCS2 of any anomalous readings. 
 
 The flowline segment from point of transfer to the pipeline inspection gauge (PIG) receiver (shown on Figure 5-3) will allow the passage 
of internal inspection devices (commonly referred to as “smart PIGs”), which are designed to detect certain internal and external anomalies in the 
line, such as loss of mass/wall thickness, dents, pitting, cracking, and scratches. The launchers and receiver facilities are designed to launch and 
receive these internal inspection devices along with other types of PIGs (e.g., maintenance pigs). The launchers and receivers will be located at 
standalone sites in Oliver and Mercer Counties. The frequency for running PIGs in the flowline during operations is described in Table 5-2.   
 
 In addition to the activities described above, SCS2 will install at least one electrical resistance (ER) probe along the CO2 flowline upstream 
of the gas chromatograph to continuously monitor for loss of mass throughout the operational phase. The ER probe will be spliced to the SCADA 
system for real-time monitoring and will be removable for visual inspection and replacement, if required. The SCADA system will have automated 
triggers and alarms for alerting SCS2 of any anomalous readings. 
 
5.6 Wellbore Corrosion Prevention and Detection Plan (p. 5-21) 
The purpose of this corrosion prevention and detection plan is to monitor the well materials to ensure they meet the minimum standards for material 
strength and performance, pursuant to N.D.A.C. § 43-05-01-11.4(1)(c). 
 
5.6.1 Downhole Corrosion Prevention  
To prevent corrosion of the well materials in the BK Fischer 1 and 2 wellbores, the following preemptive measures will be implemented: 1) cement 
opposite of the injection interval and extending to the differential valve (DV) staging tool above the top of the Mowry Formation will be CO2-
resistant; 2) the well casing will also be CO2-resistant from the bottomhole to just above the Opeche/Spearfish Formation and from below the top 
of the Swift Formation to just below the top of the Skull Creek Formation; 3) the well tubing will be CO2-resistant from the injection interval to 
surface; 4) the packer will be CO2-resistant; and 5) the packer fluid will be an industry standard corrosion inhibitor. The tubing-casing annulus will 
be filled with the packer fluid system that is planned to be a brine-based fluid treated with antimicrobial biocide, corrosion inhibitor, and oxygen 
scavenger to minimize potential corrosive effects of soluble oxygen. 
 
 To prevent corrosion of the well materials in the Archie Erickson 2 wellbore, the following preemptive measures are implemented: 1) cement 
opposite the injection interval and extending to the differential valve (DV) staging tool above the top of the Mowry Formation is CO2-resistant;  
2) the well casing is CO2-resistant from 200 feet below the top of the Amsden Formation to 161 feet above the top of the Opeche/Spearfish 

Figure 5-2. Map 
detailing CO2 flowline 
path to CO2 injection 
wellsite (left) and layout 
of surface facilities at the 
wellsite (right), 
illustrating key surface 
facilities leak detection 
and monitoring 
equipment. Soil gas 
profile station, MSG02, 
and groundwater well, 
MGW10, off-pad 
monitoring locations are 
also shown. 
(p. 5-11) 
 
Figure 5-3. Generalized 
flow diagram from the 
point of transfer to the 
BK Fischer 1 CO2 
injection well, illustrating 
key surface facilities’ 
connections and 
monitoring equipment. 
The flow diagram is 
identical for the BK 
Fischer 2 CO2 injection 
well (not shown). (p. 5-
12) 
 
Table 5-3. CO2 Stream 
System Specification (p. 
5-9) 
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Formation and from 225 feet below the top of the Swift Formation to 236 feet above the top of the Mowry Formation; and 3) the long-string casing 
is filled with an industry standard corrosion inhibitor.  
 
 Figures 11-2, 11-4, and 11-5 in Section 11.0 illustrate the downhole corrosion prevention measures in each of the wellbores. 
 
5.6.2 Downhole Corrosion Detection 
PNLs will be run in the BK Fischer 1 and 2 and Archie Erickson 2 wellbores to detect saturations of CO2. Further investigative methods of 
inspecting for corrosion in the wellbore could include ultrasonic logging or other equivalent CIL when required. Tables 5-1 and 5-2 specify the 
sampling frequency for acquiring data related to this downhole corrosion detection plan. 
 

N.D.A.C. § 43-
05-01-05(1)(g) 

N.D.A.C. § 43-05-01-05(1) 
g. A leak detection and 
monitoring plan for all wells 
and surface facilities 
pursuant to section 43-05-
01-14. The plan must: 
 
(1) Identify the potential for 

release to the 
atmosphere;  

 
(2) Identify potential 

degradation of ground 
water resources with 
particular emphasis on 
underground sources of 
drinking water; and 

 
(3) Identify potential 

migration of carbon 
dioxide into any mineral 
zone in the facility area. 

e. A surface leak detection and 
monitoring plan for all wells and 
surface facilities pursuant to 
N.D.A.C. § 43-05-01-14; 

5.2 Surface Facilities Leak Detection Plan (p. 5-10) 
The purpose of this leak detection plan is to specify the monitoring strategies SCS2 will use to quantify any losses of CO2 from surface facilities 
during operations. Surface facilities include the CO2 injection wellheads (BK Fischer 1 and 2), the reservoir-monitoring wellhead (Archie 
Erickson 2), and the NDL-325 CO2 flowline, which begins at the first weld seam downstream of the NDL-325/NDL-327 connection (i.e., point of 
transfer, PLR-26) and ends at the inlet valve upstream of the automated emergency shutoff valve at each CO2 injection wellhead. Figure 5-2 
illustrates the CO2 flowline path to CO2 injection wellsite, and Figure 5-3 is a generalized flow diagram from the point of transfer to the CO2 
injection wellheads, illustrating key surface facilities’ connections and monitoring equipment.  
 
As illustrated in Figure 5-3, leak detection equipment includes 1) P/T gauges along the flowline, 2) a Coriolis mass flowmeter placed near each of 
the injection wellheads, and 3) gas detection stations placed on the CO2 injection wellheads pursuant to N.D.A.C. § 43-05-01-14(1) and inside the 
pump/metering building. The gas detection stations, which will detect gases such as CO2, methane (CH4), and hydrogen sulfide (H2S), will have 
automated triggers and alarms to alert SCS2 of any anomalous readings. The SCADA system, which will continuously collect data streams from 
the leak detection equipment in real time, will also monitor for leaks with leak detection software.  
 
 Field personnel from SCS2 will have multigas detectors with them for visiting wellsites or conducting flowline inspections. In addition, gas 
detection safety lights (part of the integrated alarm system) will be placed outside of the pump/metering building to warn field personnel of potential 
indoor air quality threats.  
 

 
N/A 

N.D.A.C. § 43-
05-01-05(1)(h) 

N.D.A.C. § 43-05-01-05(1) 
h. A leak detection and 
monitoring plan to monitor 
any movement of the carbon 
dioxide outside of the 
storage reservoir. This may 
include the collection of 
baseline information of 
carbon dioxide background 
concentrations in ground 
water, surface soils, and 
chemical composition of in 
situ waters within the 
facility area and the storage 
reservoir and within one 
mile [1.61 kilometers] of the 
facility area’s outside 
boundary. Provisions in the 
plan will be dictated by the 
site characteristics as 
documented by materials 

f. A subsurface leak detection and 
monitoring plan to monitor for 
any movement of the carbon 
dioxide outside of the storage 
reservoir. This may include the 
collection of baseline 
information of carbon dioxide 
background concentrations in 
ground water, surface soils, and 
chemical composition of in situ 
waters within the facility area 
and the storage reservoir and 
within one mile of the facility 
area’s outside boundary; 

 

5.7 Environmental Monitoring Plan (p. 5-22) 
To verify the injected CO2 is contained in the storage reservoir, protect all USDW, and demonstrate hydrogeologic properties of the storage 
reservoir, multiple environments will be monitored. 
 
 As required by N.D.A.C. § 43-05-01-11.4(1)(d) and (h), the near-surface environment, defined as the region from the surface down to the 
lowest USDW (Fox Hills Aquifer), will be monitored by sampling and analyzing vadose-zone soil gas at two soil gas profile stations, one new Fox 
Hills monitoring well, and up to five existing groundwater wells. 
 
 The deep subsurface environment, defined as the region from below the lowest USDW to the base of the storage reservoir, will be 
monitored with multiple methods, starting with the above-zone monitoring interval (AZMI) or the geologic interval from the confining zone above 
the storage reservoir to the confining zone above the next permeable zone above the storage reservoir (i.e., Opeche/Spearfish Formation to the 
Skull Creek Formation). The AZMI will be continuously monitored with DTS fiber optics in the BK Fischer 1 and 2 wellbores as well as PNLs. 
 
 Pursuant to N.D.A.C. § 43-05-01-11.4(1)(g), the storage reservoir will be monitored with both direct and indirect methods. Direct methods 
include continuous fiber optics (DTS) and downhole P/T measurements in the BK Fischer 1 and 2 and Archie Erickson 2 wells, and falloff tests 
and PNLs in the BK Fischer 1 and 2 wellbores. Falloff testing analysis will provide reservoir pressure data and the completion condition including 
transmissibility, skin factor, and well flowing and static pressure data for technical adequacy to demonstrate no migration from the reservoir. 
Indirect methods include time-lapse seismic surveys. These efforts will provide assurance that surface and near-surface environments are protected 
and that the injected CO2 is safely and permanently contained in the storage reservoir. In addition, SCS2 will install multiple seismometer stations 
for passively detecting and locating seismic events.  
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submitted in support of the 
permit application but must: 

 
(1) Identify the potential for 

release to the 
atmosphere;  

 
(2) Identify potential 

degradation of ground 
water resources with 
particular emphasis on 
underground sources of 
drinking water; and 

 
(3) Identify potential 

migration of carbon 
dioxide into any mineral 
zone in the facility area. 

5.7.1  Soil Gas Monitoring  
Vadose zone soil gas monitoring directly measures the characteristics of the air space between soil components and is an indirect indicator of 
both chemical and biological processes occurring in and below a sampling horizon. Two permanent soil gas profile stations installed adjacent to 
both the CO2 injection and Archie Erickson 2 well pads will be sampled, as shown in Figure 5-4.  
Figure 5-5 is a typical wellbore schematic of a soil gas profile station. 
 
The sampling frequency for soil gas is summarized in Tables 5-1 and 5-2. During injection, SCS2 may install additional replacement or alternative 
soil gas sampling sites based on monitoring data results. SCS2 will notify DMR-O&G if either replacement or alternative soil gas sampling sites 
are added pursuant to N.D.A.C. § 43-05-01-18(2). The results of the baseline soil gas sampling program will be provided to DMR-O&G prior to 
injection. 
 
5.7.2 Groundwater Monitoring 
Groundwater monitoring directly measures the chemical constituents of the water in the pore space between grains of subsurface geologic 
formations (aquifers) and is an indirect indicator of both chemical and biological processes occurring in and below a sampling horizon. Figure 5-
4 identifies the sampling locations associated with the near-surface baseline and operational monitoring plan, which includes one new Fox Hills 
monitoring well, and up to five existing groundwater wells.  
 
 SCS2 will work with landowners of the five existing groundwater wells (MGW01, MGW03, MGW05, MGW06, and MGW08) to attempt to 
collect samples as specified in Tables 5-1 and  
5-2. The number of samples collected from each existing groundwater well may vary by location, since some of the groundwater wells may not 
be operated year-round or site accessibility may be limited (e.g., snow cover during winter months). If SCS2 is unable to access the wells 
because of operational status or access concerns, the reason why the sample is unable to be collected will be documented. An attempt was made 
to identify alternative wells that operate year-round with reduced access concerns but produced no results.  
 
 SCS2 will install one Fox Hills monitoring well (MGW10) adjacent to the injection well pad (as shown in Figure 5-4). The Fox Hills 
monitoring well will be sampled according to the sampling frequency specified in Tables 5-1 and 5-2.  
 
 SCS2 reserves the right to evaluate and modify, if necessary, appropriate groundwater sampling locations and frequency based on 
conformance of the CO2 plume extent in the subsurface. SCS2 will notify DMR-O&G if alternative or new water wells are added to the sampling 
program pursuant to N.D.A.C. § 43-05-01-18(2). 
 
 Appendix B includes a baseline dataset of available geochemistry results for 35 monitoring sites within the area of review (AOR) boundary. 
The data were obtained from the Public Service Commission (PSC) and Department of Water Resources (DWR). These shallow groundwater 
wells were excluded from the baseline and operational monitoring plan primarily because they did not meet the depth criterion used to select 
wells for inclusion in the testing and monitoring plan.  
  
  
5.7.3 Deep Subsurface Monitoring  
Pursuant to N.D.A.C. § 43-05-01-11.4(1)(g), SCS2 will implement direct and indirect methods to monitor the location, thickness, and distribution 
of the free-phase CO2 plume and associated pressure relative to the permitted storage reservoir. The direct and indirect storage reservoir monitoring 
methods described in this subsection of the permit application will be used to characterize the CO2 plume’s saturation and pressure within the AOR 
for the baseline and operational phases. 
 
 
5.7.3.3 Direct Reservoir Monitoring  
DTS fiber optics installed in the BK Fischer 1 and 2 and Archie Erickson 2 wellbores will directly monitor the temperature of the storage reservoir. 
P/T readings from the casing-conveyed gauges in the CO2 injection wells will also monitor conditions in the storage reservoir. To track the pressure 
front from CO2 injection in the storage reservoir, pressure will be measured continuously from the casing-conveyed P/T gauge installed in the 
Archie Erickson 2 well. To track the CO2 plume in the storage reservoir, the DTS fiber-optic cable and temperature measurements from the casing-
conveyed P/T gauge installed in the Archie Erickson 2 well will be used to estimate the timing of arrival of the CO2 plume at the reservoir-
monitoring well. The pressure and temperature data will be used to ensure the monitoring data from the Broom Creek Formation (from Amsden 
through Opeche/Spearfish Formation) is conforming to the geologic model and numerical simulations. Pressure falloff tests will also be performed 
in the CO2 injection to demonstrate the performance of the storage reservoir. 
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5.7.3.5 Indirect Reservoir Monitoring  
SCS2 will acquire 3D time-lapse seismic surveys to track the extent of the CO2 plume within the storage reservoir. The 200-mi2 3D Beulah seismic 
survey referenced in Section 2.0 will serve as the baseline survey. To demonstrate conformance between the reservoir model simulation and site 
performance, a localized 3D seismic survey will be collected to monitor the extent of the CO2 plume, as shown in Figure 5-6 and detailed in Table 
5-2.  
 
 SCS2 will reevaluate the testing and monitoring plan, inclusive of the design and frequency of the repeat 3D seismic surveys, at least once 
every 5 years as required. If necessary, the time-lapse seismic monitoring strategy will be adapted based on updated simulations of the predicted 
extents of the CO2 plume, including expanding the 3D survey area to capture additional data as the CO2 plume expands in the storage reservoir. 
 
5.9 Adaptive Management Approach (p. 5-33) 
SCS2 will employ an adaptive management approach to implementing the testing and monitoring plan by completing periodic reviews of the 
testing and monitoring plan (Ayash and others, 2017) at least once every 5 years. During each review, monitoring and operational data will be 
analyzed, and the AOR will be reevaluated. Based on this reevaluation, it will either be demonstrated that  
1) no amendment to the testing and monitoring program is needed or 2) modifications are necessary to ensure proper monitoring of storage 
performance is achieved moving forward. This determination will be submitted to DMR-O&G for approval. Should amendments to the testing and 
monitoring plan be necessary, they will be incorporated into the permit following approval by DMR-O&G. Over time, monitoring methods and 
data collection may be supplemented or replaced as advanced techniques are developed.  
 
 Monitoring and operational data will be used to evaluate conformance between observations and history-matched simulation of the CO2 plume 
and pressure distribution relative to the permitted geologic storage facility. If significant variance is observed, the monitoring and operational data 
will be used to calibrate the geologic model and associated simulations. The monitoring plan will be adapted to provide suitable characterization 
and calibration data as necessary to achieve such conformance. Subsequently, history-matched predictive simulation and model interpretations 
will, in turn, be used to inform adaptations to the monitoring program to demonstrate lateral and vertical containment of the injected CO2 within 
the permitted geologic storage facility. 
 
 

N.D.A.C. § 43-
05-01-05(1)(l) 

N.D.A.C. § 43-05-01-05(1) 
l. A testing and monitoring 
plan pursuant to section 
43-05-01-11.4; 

g. A testing and monitoring plan 
pursuant to N.D.A.C. Section 
43-05-01-11.4; 

See Section 5.0 TESTING AND MONITORING PLAN  
 
Note: See Table 5-1 on p. 5-2; Table 5-2 on p. 5-4; Table 5-3 on p. 5-9; Table 5-4 on p. 5-14; Table 5-5 on p. 5-19; and Table 5-6 on p. 5-20, for 
detailed summaries of the testing and monitoring plan. 

Table 5-1. Overview of 
Major Components of the 
Testing and Monitoring 
Plan – Preinjection (p. 5-
2) 
 
Table 5-2. Overview of 
Major Components of the 
Testing and Monitoring 
Plan – Injection (p. 5-4) 
 
Table 5-3. CO2 Stream 
System Specification (p. 
5-9) 
 
Table 5-4. NDL-325 
Flowline Design 
Specification 
(p. 5-14) 
 
Table 5-5. Completed 
Logging and Testing 
Activities for Archie 
Erickson 2 (p. 5-19) 
 



 

 E-56 

BK FISCHER/ARCHIE ERICKSON 2 

Subject 
N.D.C.C.  / 
N.D.A.C. 
Reference 

Requirement Regulatory Summary Storage Facility Permit Application 
(Section and Page Number; see main body for reference cited) 

Figure/Table Number 
and Description 
(Page Number) 

Table 5-6. Logging and 
Testing Plan for the BK 
Fischer 1 and 2 
Wellbores (p. 5-20) 
 

N.D.A.C. § 43-
05-01-05(1)(i) 

N.D.A.C. § 43-05-01-05 (1) 
i. The proposed well casing 
and cementing program 
detailing compliance with 
section 43-05-01-09; 

h. The proposed well casing and 
cementing program; 
 

9.0 WELL CASING AND CEMENTING PROGRAM (p. 9-1) 
 

Figure 9-1. BK Fischer 1 
proposed wellbore 
schematic. 
 (p. 9-2) 
 
Figure 9-2. BK Fischer 1 
proposed wellbore 
trajectory. (p. 9-3) 
 
Figure 9-3. BK Fischer 2 
proposed wellbore 
schematic. 
(p. 9-7) 
 
Figure 9-4. BK Fischer 2 
proposed wellbore 
trajectory. (p. 9-8) 
 
Figure 9-5. Archie 
Erickson 2 as-constructed 
wellbore schematic.  
(p. 9-12) 
 
Figure 9-6. Archie 
Erickson 2 cement 
evaluation – RCBL from 
Archie Erickson 2 
verifies the cement-bond 
quality. Using a high-
resolution image, the 
analyst can assess 
isolation in the CO2 
injection zone, confining 
zones, and USDWs. 
(p. 9-15) 
  

N.D.A.C. § 43-
05-01-
05(1)(m) 

N.D.A.C. § 43-05-01-05(1) 
m. A plugging plan that 
meets requirements pursuant 
to section 43-05-01-11.5; 

i. A plugging plan; Refer to Section 10.1 BK Fischer 1: Proposed Injection Well P&A Program (p. 10-1) 
  
Refer to Section 10.2 BK Fischer 2: Proposed Injection Well P&A Program (p. 10-8) 
 
Refer to Section 10.3 Archie Erickson 2: Proposed Reservoir-Monitoring Well P&A Program (p. 10-15) 
 
 

Figure 10-1. BK Fischer 
1 proposed completion 
wellbore schematic. 
(p. 10-2) 
 
Figure 10-2. BK Fischer 
1 proposed P&A 
wellbore schematic.  
(p. 10-7) 
 
Figure 10-3. BK Fischer 
2 proposed completion 
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wellbore schematic. 
(p. 10-9) 
 
Figure 10-4. BK Fischer 
2 proposed P&A 
wellbore schematic  
(p. 10-14) 
 
Figure 10-5. Archie 
Erickson 2 proposed 
completion wellbore 
schematic. (p. 10-16) 
 
Figure 10-6. Archie 
Erickson 2 proposed 
P&A wellbore schematic. 
(p. 10-21) 

N.D.A.C. § 43-
05-01-05(1)(n) 

N.D.A.C. § 43-05-01-05(1) 
n. A postinjection site care 
and facility closure plan 
pursuant to section 
43-05-01-19; and 

j. A post-injection site care and 
facility closure plan. 

6.0 POSTINJECTION SITE AND FACILITY CLOSURE PLAN (p. 6-1) 
 
Note: Refer to Table 6-1 on p. 6-2  

Table 6-1. Overview of 
Postinjection Testing and 
Monitoring Activities1 (p. 
6-2) 
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N.D.A.C. § 43-
05-01-
05(1)(b)(4) 

N.D.A.C. § 43-05-01-
05(1)(b) 
(4) The proposed calculated 
average and maximum daily 
injection rates, daily volume, 
and the total anticipated 
volume of the carbon 
dioxide stream using a 
method acceptable to and 
filed with the commission; 

The following items are required as 
part of the storage facility permit 
application: 
 
a. The proposed average and 

maximum daily injection rates;  
 

11.0 INJECTION WELL AND STORAGE OPERATIONS (p. 11-1) 
This section of the storage facility permit (SFP) application presents the engineering criteria for completing and operating the injection wells in a 
manner that protects underground sources of drinking water (USDWs). The information that is presented in Section 11.0 and Table 11-1 meets the 
permit requirements for injection well and storage operations as documented in North Dakota Administrative Code (N.D.A.C.) § 43-05-01-05 and 
§ 43-05-01-11.3. Planned well logging and testing activities and monitoring activities can be found in Sections 5.0 and 6.0.  
 
 
 
 
 
 
 
 
 
Table 11-1. BK Fischer 1 and BK Fischer 2: Proposed Injection Well Operating Parameters 

 
Table 11-1. BK Fischer 1 
and BK Fischer 2: 
Proposed Injection Wells 
Operating Parameters 
(p. 11-1) 
 
 
 
 
 
 
 
 

   

b. The proposed average and 
maximum daily injection 
volume; 

 

c. The proposed total anticipated 
volume of the carbon dioxide to 
be stored; 
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N.D.A.C. § 43-
05-01-
05(1)(b)(5) 

N.D.A.C. § 43-05-01-
05(1)(b) 
(5) The proposed average 
and maximum bottom hole 
injection pressure to be 
utilized at the reservoir. The 
maximum allowed injection 
pressure, measured in 
pounds per square inch 
gauge, shall be approved by 
the commission and 
specified in the permit. In 
approving a maximum 
injection pressure limit, the 
commission shall consider 
the results of well tests and 
other studies that assess the 
risks of tensile failure and 
shear failure. The 
commission shall approve 
limits that, with a reasonable 
degree of certainty, will 
avoid initiating a new 
fracture or propagating an 
existing fracture in the 
confining zone or cause the 
movement of injection or 
formation fluids into an 
underground source of 
drinking water; 

d. The proposed average and 
maximum bottom hole injection 
pressure to be utilized; 

 

 
 

e. The proposed average and 
maximum surface injection 
pressures to be utilized; 
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N.D.A.C. § 43-
05-01-
05(1)(b)(6) 
 

N.D.A.C. § 43-05-01-
05(1)(b) 
(6) The proposed 
preoperational formation 
testing program to obtain an 
analysis of the chemical and 
physical characteristics of 
the injection zone and 
confining zone pursuant to 
section 43-05-01-11.2; 

 

f. The proposed preoperational 
formation testing program to 
obtain an analysis of the 
chemical and physical 
characteristics of the injection 
zone; 
 

5.5 Baseline Wellbore Logging and Testing Plan (p. 5-18) 
Pursuant to N.D.A.C. § 43-05-01-11.2, SCS2 will collect baseline well-logging and -testing measurements from subsurface geologic formations 
in the CO2 injection wellbores to 1) verify the depth, thickness, porosity, permeability, lithology, and salinity of the storage complex; 2) ensure 
conformance with the injection well construction requirements; and 3) establish accurate baseline data for making future time-lapse measurements. 
Baseline well-logging and -testing measurements will also be collected from the reservoir-monitoring well.  
 
 Table 5-5 specifies baseline well-logging and -testing activities completed in the reservoir-monitoring well (Archie Erickson 2), and Table 5-
6 identifies the well-logging and -testing plan for the BK Fischer 1. The plan for the BK Fischer 2 wellbore will be the same as what is presented 
for the BK Fischer 1 but may exclude dipole sonic logging (assuming dipole sonic logging is successful in the BK Fischer 1).  
 
 Tables 5-1 and 5-2 specify well-logging and -testing activities associated with establishing mechanical integrity and monitoring the deep 
subsurface, including the storage complex. Coring activities are described separately in the Section 9.0 as-drilled wellbore diagrams for BK  
Fischer 1 and 2 and in the text in Section 2.0 for Archie Erickson 2. 
 
 SCS2 will provide DMR-O&G with an opportunity to witness all well-logging and -testing activities as required under N.D.A.C. § 43-05-01-
11.2(6). 
 
 
See Appendix A: WELL AND WELL FORMATION FLUID SAMPLING LABORATORY ANALYSIS 
 
2.0 GEOLOGIC EXHIBITS 
Refer to 2.2 Data and Information Sources (p. 2-4) 
Refer to 2.2.2 Site-Specific Data (p. 2-6) 
 
2.2.2.2 Core Sample Analyses (p. 2-8) 

Four hundred fifty (450) ft of 4-in whole core was recovered from the storage complex in the Archie Erickson 2: 97 ft core from the 
Opeche/Spearfish Formation, 303 ft core from the Broom Creek Formation, and 50 ft core from the Amsden Formation. Core was analyzed to 
characterize the lithologies of the Opeche/Spearfish, Broom Creek, and Amsden Formations and correlated to the well log data. A core gamma 
ray log was acquired and matched to wireline gamma ray-to-depth correct core depth measurements (Table 2-2a). Core analyses included 
porosity and permeability measurements, x-ray diffraction (XRD), x-ray fluorescence (XRF), thin-section analysis, scanning electron 
microscopy (SEM), interfacial tension (IFT) and contact angle (CA), geomechanics and capillary entry pressure measurements. The results 
were used to inform geologic modeling and predictive simulation inputs and assumptions, geochemical modeling, and geomechanical 
modeling.  
 
Table 5-5. Completed Logging and Testing Activities for Archie Erickson 2 (p. 5-19) 

 

 Logging/Testing Justification 
Su

rf
ac

e 
Se

ct
io

n 

Open-hole logs: triple combo 
(resistivity and neutron and density 
porosity), dipole sonic, spontaneous 
potential (SP), GR, caliper, and 
temperature 

Quantified variability in reservoir properties, such as resistivity and 
lithology, and measured hole conditions. Identified mechanical 
properties, including stress anisotropy. Provided compression and 
shear waves for seismic tie-in and quantitative analysis of the 
seismic data. 

Cased-hole logs: ultrasonic and 
array sonic tools (inclusive of CCL, 
VDL, and RCBL), GR, and 
temperature 

Identified cement bond quality radially, evaluated the cement top 
and zonal isolation, and established external mechanical integrity. 
Established baseline temperature profile. 

Table 5-6. Logging and 
Testing Plan for the BK 
Fischer 1 and 2 
Wellbores 
(p. 5-20) 

g. The proposed preoperational 
formation testing program to 
obtain an analysis of the 
chemical and physical 
characteristics of the confining 
zone; 
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L
on

g-
St

ri
ng

 S
ec

tio
n 

Open-hole logs: 

triple combo and spectral GR  

Quantified variability in reservoir properties, including resistivity, 
porosity, and lithology. Provided input for enhanced geomodeling 
and predictive simulation of CO2 injection into the interest zones to 
improve interpretations. Identified mechanical properties, including 
stress anisotropy. Provided compression and shear waves for 
seismic tie-in and quantitative analysis of the seismic data. 

Open-hole log: dipole sonic Identified mechanical properties, including stress anisotropy. 

Open-hole log: fracture finder log Quantified fractures in the Broom Creek Formation and confining 
layers to ensure safe, long-term storage of CO2. 

Open-hole log: combinable 
magnetic resonance (CMR) 

Interpreted reservoir properties (e.g., porosity and permeability) and 
determined the best location for pressure test depths, formation 
fluid sampling depths, and stress testing depths. 

Open-hole log: fluid sampling 
(modular formation dynamics 
tester) 

 

Collected fluid samples from the Inyan Kara and Broom Creek 
Formation for analysis. Collected in situ microfracture stress tests 
in the Broom Creek and Opeche/Spearfish Formation for formation 
breakdown pressure, fracture propagation pressure, and fracture 
closure pressure. 

Cased-hole logs: ultrasonic and 
array sonic tools (inclusive of CCL, 
VDL, RCBL), GR, and temperature 

Identified cement bond quality radially, evaluated the cement top 
and zonal isolation, confirmed mechanical integrity, and established 
baseline temperature profile. 

 

N.D.A.C. § 43-
05-01-
05(1)(b)(7) 

N.D.A.C. § 43-05-01-
05(1)(b) 

(7) The proposed stimulation 
program, a description of 
stimulation fluids to be used, 
and a determination that 
stimulation will not interfere 
with containment; and 

 

h. The proposed stimulation program: 
 1. A description of the 

stimulation fluids to be 
used 

 2. A determination of the 
probability that 
stimulation will interfere 
with containment 

 

11.0 INJECTION WELL AND STORAGE OPERATIONS (p. 11-1) 
This section of the storage facility permit (SFP) application presents the engineering criteria for completing and operating the injection wells in a 
manner that protects underground sources of drinking water (USDWs). The information that is presented in Section 11.0 and Table 11-1 meets the 
permit requirements for injection well and storage operations as documented in North Dakota Administrative Code (N.D.A.C.) § 43-05-01-05 and 
§ 43-05-01-11.3. Planned well logging and testing activities and monitoring activities can be found in Sections 5.0 and 6.0.  
 
 

N/A 
 

N.D.A.C. § 43-
05-01-
05(1)(b)(8) 

N.D.A.C. § 43-05-01-
05(1)(b) 

(8) The proposed procedure 
to outline steps necessary to 
conduct injection operations. 

 

i. Steps to begin injection operations 11.0 INJECTION WELL AND STORAGE OPERATIONS (p. 11-1) 
This section of the storage facility permit (SFP) application presents the engineering criteria for completing and operating the injection wells in a 
manner that protects underground sources of drinking water (USDWs). The information that is presented in Section 11.0 and Table 11-1 meets the 
permit requirements for injection well and storage operations as documented in North Dakota Administrative Code (N.D.A.C.) § 43-05-01-05 and 
§ 43-05-01-11.3. Planned well logging and testing activities and monitoring activities can be found in Sections 5.0 and 6.0.  
 
Refer to Table 11-1. Injection Well and Storage Operations  (p. 11-1) 
 
Refer to Section 11.1 BK Fischer 1: Proposed Completion Procedure to Conduct Injection Operations (p. 11-2) 
 
Refer to Section 11.2 BK Fischer 2: Proposed Completion Procedure to Conduct Injection Operations (p. 11-10) 

 
N/A 
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Legal Assistant, Oil and Gas Division
 

701.328.8020 • slforsberg@nd.gov • www.dmr.nd.gov
 

 

701.328.8020 • 600 E Boulevard Ave Dept. 474 • Bismarck, ND  58505
 
 
 

mailto:slforsberg@nd.gov
mailto:ndpsc@nd.gov
mailto:jheringer@nd.gov
mailto:cjschulz@nd.gov
mailto:rhenke@nd.gov
mailto:jadschmidt@nd.gov
mailto:pakoapke@nd.gov
mailto:pakoapke@nd.gov
mailto:careed@nd.gov
mailto:m9wmk@westriv.com
mailto:wmmar@westriv.com
mailto:rick_bauman1@outlook.com
mailto:tfrey.mcc@gmail.com
mailto:dawn.rhone@mortonnd.org
mailto:natalie.pierce@mortonnd.org
https://www.dmr.nd.gov/dmr/oilgas/ClassVI
https://www.dmr.nd.gov/dmr/oilgas/ClassVI
mailto:slforsberg@nd.gov
http://www.dmr.nd.gov/




























NORTH

Dakota | Minerol Resources

B Logendary.™





From: Forsberg, Sara L.
Bcc: thamman@undeerc.org; btownsend@covaliscapital.com; jon.primm@chordenergy.com;

Tyler.C.McCormack@hess.com; rklute@ndoil.org; justin.b.sanders@exxonmobil.com; zinran@comcast.net;
hillsvalleyranch@gmail.com; don_hochhalter@msn.com; kurt@mapmechanical.com; markfalck@hotmail.com;
josh.armstrong@ameritas.com; littlejudyd@gmail.com; ejedison@crowleyfleck.com; ejbrown@blm.gov;
kskarda38@gmail.com; tjiang@undeerc.org; philriely@wyomingcasing.com;
kforsthoefel@marathonpetroleum.com; jvolk@summitcarbon.com; smartt@onebane.com;
chase.tunell@championx.com; burlev@hotmail.com; HullKevin2010@gmail.com; LMHOVDEN@YAHOO.COM;
georgina.mccartney@thomsonreuters.com; adforthu@hotmail.com; Parent, Amanda; edelzer@ndoil.org;
machterling@northdakotamonitor.com; rainy247@hotmail.com; garrett.gissler@bmo.com;
nick.kellerman@fhr.com; nick.english@meridiemcapital.com; peter_garbee@eogresources.com;
chad.frost@und.edu; Sanchez, Jessica; Spencer, Lynn; sherry.hovden@gmail.com;
keenan.casavant@dteenergy.com; Reiten, John R.; stuber@interwestpetro.com; jeremy.beaman@spglobal.com;
gary.minard@carbcapsolutions.com; sxgcloud@icloud.com; Joseph.Harris@bismarcktribune.com;
juan@northernenergycorporation.com; cbbenson@srt.com; asalazar@paloduro.com; dant@mail.ee; UPST-UOG-
BAKKEN-REGULATORY-DISTRIBUTION@exxonmobil.com; cathy@vcn.com; binish.azhar@spglobal.com;
e.uzuegbu@und.edu; britts1@hotmail.com; jjames@enerplus.com; Adam.Schreiner@oneok.com;
kjones.mcf@gmail.com; mike.dio@tidal-us.com; tpage@huntenergy.com; mha.energyliaison@gmail.com;
Hecker, Garret; arathy.s@tr.com; cmarshall@targaresources.com; findooley@gmail.com;
derrick@braatenlawfirm.com; LGARCIA@HEWTEX.COM; cctschirhart@marathonoil.com;
brentbrannan@auroraenergyllc.com; ryanokland@gmail.com; ejahner@ndoil.org;
brett.holmes@argusmedia.com; ahoffer@summitcarbon.com; swapnil@fusionnd.com;
ccarlson@limerockresources.com; michael@newscoopnd.org; ssyvertson@deltaconstructors.net;
rcoskey@roseexp.com; bbree45@hotmail.com; tylerh@bepc.com; kjsrental1@gmail.com;
publisher@esidney.com; dhuffington@petrotek.com; aim.marcher@comcast.net; jlarson@nacompanies.com;
jbradfute@marathonoil.com; paulsonken@tcrfortberthold.com; matthew_maher@tcenergy.com;
madison@colgatemanagement.com; jeff.bergeron@exxonmobil.com; jonwgt@viagellc.com;
cjacobson@bepc.com; tonya@ironoil.com; cbellet55@gmail.com; Christian.Sizemore@ovintiv.com;
zeiken@crowleyfleck.com; matthew.elias@ashlercapital.com; darnell.bortz@kochind.com;
chelsea.carpenter@ovintiv.com; will.houser@clr.com; kdarnay@kxnet.com; megan.lindquist@dvn.com;
miles.demster@nexteraenergy.com; jessica.gregg@carbonamerica.com; melodyhacker@me.com;
klesmann@fibt.com; kanagnost@undeerc.org; abargelski@gmail.com; katrinachristiansen@gmail.com;
gburshteyn@wellington.com; courtneyturich@echantillonadvising.com; kate@inlandoil.net;
jeggleton@dorahg.com; colsen@undeerc.org; jacob.cullip@outlook.com; orleysinkler@outlook.com;
dness777@gmail.com; keith.hapipsr1@gmail.com; klurfeld@nyc.rr.com; charlesb@ajcm.com;
mtwocrow@gmail.com; kaylae@jmacresources.com; mark.rainey@radpros.com; mhj303@gmail.com;
eliot@drcinfo.com; darst@google.com; cevans@energyintel.com; cebreckon@aol.com;
cynthia.fischer7@gmail.com; sarah.leung@hq.doe.gov; christopher.friez@nacco.com; jcather@summitag.com;
DJSNOW@MARATHONPETROLEUM.COM; rfvanvoorhees@bclplaw.com; hdemuth@petrotek.com;
SHHS70@GMAIL.COM; jay.q@badlandshydrovac.com; smh@rampartenergy.com; tip.meckel@beg.utexas.edu;
abdelmalek.bellal@und.edu; JDeWitt@MarathonOil.com; bthoma@gmellc.com;
phoenixenergyadvisors@gmail.com; daveb@redtrailenergy.com; rab@inflowpetro.com;
snance@catahoularesources.com; ktracy@elysian.cc; clweaver@eprod.com; pmttransport@me.com;
dave_french@mckinsey.com; cfgress@yahoo.com; jon@tradesmanadvisors.com; jeb@evosquared.com;
levijohns@vitesseoil.com; keefekat@bresnan.net; hvettleson@undeerc.org; JASON_MARTIN@TCENERGY.COM;
pdjordan@lbl.gov; jennifer_lee@tcenergy.com; Sales@dacotahwest.com; jerickson@e-m-services.com;
nkoudouonambelesimplice@gmail.com; Nodaky12@gmail.com; Tyler.Johannes@Agribank.com;
jwilcoxen@cliftygroup.com; Spangelo, Kayla M.; brad@fayglobal.com; juneberry2017@gmail.com;
kconnors@undeerc.org; VanEckhout, Brendan F.; brentbrannan@gmail.com; katie@mckennettlaw.com;
LEWIS18022@AOL.COM; quimber@yahoo.com; kennethaschmidt@hotmail.com; bpelton@ndoil.org;
julia.johnson@agribank.com; effiong@5blogistics.com; redison@nd.gov; jackie.jahfetson@bismarcktribune.com;
dthorson@inbox.lv; c-jwentz@gmellc.com; Espy, Jackie M.; albert.x.reiss@gs.com; Dscott@bhico.com;
carlaneal@eis-llc.com; scook8@slb.com; nnowiski@slb.com; laura.bird@whiting.com;
getitdone@wrangousa.com; cfagerland@undeerc.org; sara.phiaxay@steelreef.ca; Sisk, Amy (Bismarck Tribune)

Subject: NDIC Notice of Hearing - Summit Carbon Solutions #1 LLC; Summit Carbon Solutions #2 LLC; and Summit
Carbon Solutions #3 LLC

Date: Tuesday, April 16, 2024 1:28:00 PM
Attachments: Summit Carbon Storage #1 - Notice of Hearing.pdf

Summit Carbon Storage #2 - Notice of Hearing.pdf
Summit Carbon Storage #3 - Notice of Hearing.pdf
image001.png

The attached hearing notice is sent pursuant to North Dakota Administrative Code
Section 43-05-01-08(5). The fact sheet, storage facility permit application, and draft
permit are available for download at:
 
Class VI - Geologic Sequestration Wells | Department of Mineral Resources, North Dakota
(nd.gov)
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Please contact out office if you have any questions.
 
Thank you,
 

Sara Forsberg
Legal Assistant, Oil and Gas Division
 

701.328.8020 • slforsberg@nd.gov • www.dmr.nd.gov
 

 

701.328.8020 • 600 E Boulevard Ave Dept. 474 • Bismarck, ND  58505
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NORTH DAKOTA

OIL AND GAS DIVISION

In re application of Summit : Case No(s). 30869 
Carbon Storage #1, LLC requesting :    30870
consideration for the geologic :    30871 
storage of carbon dioxide in the :    30872
Broom Creek Formation from the :    30873 
Midwest Carbon Express Pipeline in:    30874
the storage facility located in :    30875 
Sections 31, 32, 33, and 34, :    30876
Township 142 North, Range 87 West,:    30877 
Sections 1, 11, 12, 13, 14, 15, :    30878
22, 23, 24, 25, 26, 35, and 36, :    30879 
Township 141 North, Range 88 West,:    30880
Sections 2, 3, 4, 5, 6, 7, 8, 9, : 
10, 11, 14, 15, 16, 17, 18, 19, :
20, 21, 22, 23, 25, 26, 27, 28, : 
29, 30, 31, 32, 33, 34, and 35, : 
Township 141 North, Range 87 West,: 
Sections 1, 2, 3, and 12, Township:
140 North, Range 88 West and : 
Sections 4, 5, 6, and 7, Township : 
140 North, Range 87 West, Mercer, : 
Morton, and Oliver Counties, ND. : 

In re application of Summit :
Carbon Storage #1, LLC to : 
consider the amalgamation of the : 
storage reservoir pore space, in : 
which the Commission may require : 
that the pore space owned by : 
nonconsenting owners be included : 
in the geologic storage, as : 
required to operate the Summit : 
Carbon Storage #1, LLC storage : 
facility located in Sections 31, : 
32, 33, and 34, Township 142 : 
North, Range 87 West, Sections 1, : 
11, 12, 13, 14, 15, 22, 23, 24, : 
25, 26, 35, and 36, Township 141 : 
North, Range 88 West, Sections 2, : 
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, : 
15, 16, 17, 18, 19, 20, 21, 22, : 
23, 25, 26, 27, 28, 29, 30, 31, : 



32, 33, 34, and 35, Township 141 : 
North, Range 87 West, Sections 1, : 
2, 3, and 12, Township 140 North, : 
Range 88 West and Sections 4, 5, : 
6, and 7, Township 140 North, :
Range 87 West, Mercer, Morton, :  
and Oliver Counties, ND, in the : 
Broom Creek Formation. : 

In re application of Summit : 
Carbon Storage #1, LLC for an : 
order of the Commission : 
determining the amount of : 
financial responsibility for the : 
geologic storage of carbon dioxide: 
from the Midwest Carbon Express : 
Pipeline in the storage facility : 
located in Sections 31, 32, 33, : 
and 34, Township 142 North, Range : 
87 West, Sections 1, 11, 12, 13, : 
14, 15, 22, 23, 24, 25, 26, 35, : 
and 36, Township 141 North, Range : 
88 West, Sections 2, 3, 4, 5, 6, : 
7, 8, 9, 10, 11, 14, 15, 16, 17, : 
18, 19, 20, 21, 22, 23, 25, 26, : 
27, 28, 29, 30, 31, 32, 33, 34, : 
and 35, Township 141 North, Range : 
87 West, Sections 1, 2, 3, and 12,: 
Township 140 North, Range 88 West : 
and Sections 4, 5, 6, and 7, : 
Township 140 North, Range 87 West,: 
Mercer, Morton, and Oliver : 
Counties, ND, in the Broom Creek : 
Formation. : 

In re motion to consider : 
establishing the field and pool : 
limits for lands located in : 
Sections 31, 32, 33, and 34, : 
Township 142 North, Range 87 West,: 
Sections 1, 11, 12, 13, 14, 15, : 
22, 23, 24, 25, 26, 35, and 36, : 
Township 141 North, Range 88 West,: 
Sections 2, 3, 4, 5, 6, 7, 8, 9, : 
10, 11, 14, 15, 16, 17, 18, 19, : 
20, 21, 22, 23, 25, 26, 27, 28, : 
29, 30, 31, 32, 33, 34, and 35, : 



Township 141 North, Range 87 West,: 
Sections 1, 2, 3, and 12, Township: 
140 North, Range 88 West and : 
Sections 4, 5, 6, and 7, Township : 
140 North, Range 87 West, Mercer, : 
Morton, and Oliver Counties, ND, : 
subject to the application of : 
Summit Carbon Storage #1, LLC for : 
the geologic storage of carbon : 
dioxide in the Broom Creek : 
Formation, and enact such special :
field rules as may be necessary. : 

In re application of Summit : 
Carbon Storage #2, LLC requesting : 
consideration for the geologic : 
storage of carbon dioxide in the : 
Broom Creek Formation from the : 
Midwest Carbon Express Pipeline : 
in the storage facility located in:  
Sections 27, 28, 29, 32, 33, 34, : 
and 35, Township 143 North, Range : 
88 West, Sections 1, 2, 3, 4, 5, : 
6, 7, 8, 9, 10, 11, 12, 13, 14, : 
15, 16, 17, 18, 19, 20, 21, 22, : 
23, 24, 25, 26, 27, 28, 29, 30, : 
32, 33, 34, 35, and 36, Township : 
142 North, Range 88 West, Sections:  
5, 6, 7, 8, 17, 18, 19, 20, 29, : 
30, and 31, Township 142 North, : 
Range 87 West, and Sections 1, 2, : 
and 3, Township 141 North, Range : 
88 West, Mercer and Oliver : 
Counties, ND. : 

In re application of Summit : 
Carbon Storage #2, LLC to : 
consider the amalgamation of the : 
storage reservoir pore space, in : 
which the Commission may require : 
that the pore space owned by : 
nonconsenting owners be included : 
in the geologic storage, as : 
required to operate the Summit : 
Carbon Storage #2, LLC storage : 
facility located in Sections 27, : 
28, 29, 32, 33, 34, and 35, : 



Township 143 North, Range 88 West,: 
Sections 1, 2, 3, 4, 5, 6, 7, 8, : 
9, 10, 11, 12, 13, 14, 15, 16, 17,: 
18, 19, 20, 21, 22, 23, 24, 25, : 
26, 27, 28, 29, 30, 32, 33, 34, : 
35, and 36, Township 142 North, : 
Range 88 West, Sections 5, 6, 7, :
8, 17, 18, 19, 20, 29, 30, 31, :
Township 142 North, Range 87 : 
West, and Sections 1, 2, and 3, :
Township 141 North, Range 88 : 
West, Mercer and Oliver Counties, : 
ND in the Broom Creek Formation. :

In re application of Summit : 
Carbon Storage #2, LLC to : 
consider the application of Summit:  
Carbon Storage #2, LLC for an : 
order of the Commission : 
determining the amount of : 
financial responsibility for the : 
geologic storage of carbon dioxide:  
from the Midwest Carbon Express : 
Pipeline in the storage facility : 
located in Sections 27, 28, 29, : 
32, 33, 34, and 35, Township 143 : 
North, Range 88 West, Sections 1, : 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, : 
12, 13, 14, 15, 16, 17, 18, 19, : 
20, 21, 22, 23, 24, 25, 26, 27, : 
28, 29, 30, 32, 33, 34, 35, and : 
36, Township 142 North, Range 88 : 
West, Sections 5, 6, 7, 8, 17, 18,: 
19, 20, 29, 30, and 31, Township : 
142 North, Range 87 West, and : 
Sections 1, 2, and 3, Township 141:  
North, Range 88 West, Mercer and : 
Oliver Counties, ND, in the Broom : 
Creek Formation. : 

In re motion of the Commission to : 
consider establishing the field : 
and pool limits for lands located : 
in Sections 27, 28, 29, 32, 33, : 
34, and 35, Township 143 North, : 
Range 88 West, Sections 1, 2, 3, : 
4, 5, 6, 7, 8, 9, 10, 11, 12, 13, : 



14, 15, 16, 17, 18, 19, 20, 21, : 
22, 23, 24, 25, 26, 27, 28, 29, : 
30, 32, 33, 34, 35, and 36, : 
Township 142 North, Range 88 West,: 
Sections 5, 6, 7, 8, 17, 18, 19, : 
20, 29, 30, and 31, Township 142 : 
North, Range 87 West, and Sections:  
1, 2, and 3, Township 141 North, : 
Range 88 West, Mercer and Oliver : 
Counties, ND, subject to the : 
application of Summit Carbon : 
Storage #2, LLC for the geologic : 
storage of carbon dioxide in the : 
Broom Creek Formation, and enact : 
such special field rules as may : 
be necessary. :

In re application of Summit : 
Carbon Storage #3, LLC requesting : 
consideration for the geologic : 
storage of carbon dioxide in the : 
Broom Creek Formation from the : 
Midwest Carbon Express Pipeline in:  
the storage facility located in : 
Section 36, Township 143 North, : 
Range 87 West, Sections 19, 20, : 
21, 28, 29, 30, 31, 32, 33, 34, : 
35, and 36, Township 143 North, : 
Range 86 West, Sections 1, 2, 11, :
12, 13, 14, and 24, Township 142 :
North, Range 87 West, Sections 1, : 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, :
12, 13, 14, 15, 16, 17, 18, 19, :
20, 21, 22, 23, 24, 25, 26, 27, :
28, 29, 30, 32, 33, 34, and 35, :
Township 142 North, Range 86 : 
West, and Sections 6, 7, 17, 18, :
19, and 20, Township 142 North, :
Range 85 West, Oliver County, ND. :
 
In re application of Summit : 
Carbon Storage #3, LLC to consider:  
the amalgamation of the storage : 
reservoir space, in which the : 
Commission may require that the : 
pore space owned by nonconsenting : 
owners be included in the geologic:  



storage, as required to operate : 
the Summit Carbon Storage #3, LLC : 
storage facility located in : 
Section 36, Township 143 North, : 
Range 87 West, Sections 19, 20, : 
21, 28, 29, 30, 31, 32, 33, 34, : 
35, and 36, Township 143 North, : 
Range 86 West, Sections 1, 2, 11, : 
12, 13, 14, and 24, Township 142 : 
North, Range 87 West, Sections 1, : 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, : 
12, 13, 14, 15, 16, 17, 18, 19, : 
20, 21, 22, 23, 24, 25, 26, 27, : 
28, 29, 30, 32, 33, 34, and 35, : 
Township 142 North, Range 86 West,: 
and Sections 6, 7, 17, 18, 19, and:  
20, Township 142 North, Range 85 : 
West, Oliver County, ND, in the : 
Broom Creek Formation. :

In re application of Summit : 
Carbon Storage #3, LLC for an : 
order of the Commission : 
determining the amount of : 
financial responsibility for the : 
geologic storage of carbon dioxide:  
from the Midwest Carbon Express : 
Pipeline in the storage facility : 
located in Section 36, Township : 
143 North, Range 87 West, Sections:  
19, 20, 21, 28, 29, 30, 31, 32, : 
33, 34, 35, and 36, Township 143 : 
North, Range 86 West, Sections 1, : 
2, 11, 12, 13, 14, and 24, : 
Township 142 North, Range 87 West,: 
Sections 1, 2, 3, 4, 5, 6, 7, 8, : 
9, 10, 11, 12, 13, 14, 15, 16, 17,: 
18, 19, 20, 21, 22, 23, 24, 25, : 
26, 27, 28, 29, 30, 32, 33, 34, : 
and 35, Township 142 North, Range : 
86 West, and Sections 6, 7, 17, : 
18, 19, and 20, Township 142 : 
North, Range 85 West, Oliver : 
County, ND, in the Broom Creek : 
Formation. : 



In re motion of the Commission to : 
consider establishing the field : 
and pool limits for lands located : 
in Section 36, Township 143 North,: 
Range 87 West, Sections 19, 20, : 
21, 28, 29, 30, 31, 32, 33, 34, : 
35, and 36, Township 143 North, : 
Range 86 West, Sections 1, 2, 11, : 
12, 13, 14, and 24, Township 142 : 
North, Range 87 West, Sections 1, : 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, : 
12, 13, 14, 15, 16, 17, 18, 19, : 
20, 21, 22, 23, 24, 25, 26, 27, : 
28, 29, 30, 32, 33, 34, and 35, : 
Township 142 North, Range 86 West,: 
and Sections 6, 7, 17, 18, 19, and:  
20, Township 142 North, Range 85 : 
West, Oliver County, ND, subject : 
to the application of Summit : 
Carbon Storage #3, LLC for the : 
geologic storage of carbon dioxide:  
in the Broom Creek Formation, and : 
enact such special field rules as : 
may be necessary. : 
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(The following proceedings were had and 

made of record herein, commencing at 9:00 a.m., 

Tuesday, the 11th day of June, 2024:) 

HEARING EXAMINER GARNER:  We are on the 

record for the hearings in the matters listed in 

the North Dakota Industrial Commission hearing 

docket for June 11.  I am David Garner, hearing 

examiner for these hearings.  We are at the hearing 

for the Department of Mineral Resources, Oil & Gas 

Division, and it is 9 a.m. 

There are 12 cases on the docket which 

will be consolidated into one hearing.  Before 

calling them, I would just like to give anyone 

appearing an opportunity to discuss any 

housekeeping matters or anything that we need to 

discuss at this point in time. 

MR. BENDER:  I'll make an appearance -- 

excuse me -- I'll make an appearance, Mr. Examiner, 

if that's appropriate.  Lawrence Bender, P.O. 

Box 1855, Bismarck.  I'm with Fredrikson law firm, 

and with me here today is Mr. Ty Gludt.  He's 

immediately to my left. 

HEARING EXAMINER GARNER:  Okay.  

MR. BRAATEN:  Derrick Braaten with Braaten 

Law Firm, Bismarck, North Dakota, here appearing on 
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behalf of and representing a number of the 

landowner intervenors, including The Swenson Living 

Trust, Michael Bauman, Glenn and Lisa Gerving, 

Michael and Bonnie Haupt, John Jochim, Kevin and 

Kimberly Kraft, Charmayne Liebelt, Kirk and Linda 

Maize, Allen Maize, Paul and Christy Metz, JoLene 

Rust, and Gary and Cassie Smith.  

HEARING EXAMINER GARNER:  Okay.  Before I 

call the cases, I would just like to note in the 

interest of time, please try and have the witnesses 

not repeat each other's testimony.  It will 

obviously make things go a lot quicker if we can 

just keep it to that.  

And just as a reminder, this is not a PSC 

hearing on the pipeline.  This is an Industrial 

Commission hearing on storage facilities.  So 

please keep your testimony limited to that subject 

matter. 

MR. BENDER:  Mr. Examiner, maybe now is 

the appropriate time, since you mentioned you're 

consolidating the cases, and we believe that is 

going to be very helpful in expediting the hearings 

here today, you may recall in some of the other CO2 

sequestration matters we've had before the 

Commission, we've called our witnesses in groups.  
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Those groups are typically no larger than two, but 

I think that also expedites the hearing process 

because you can have two individuals up.  One 

individual may not know the answer to something, 

the other witness is there, and that has in the 

past worked pretty well instead of -- instead of 

calling them singly in terms of expediting the 

hearing process.  And I did talk to Mr. Braaten 

about that before the hearing. 

HEARING EXAMINER GARNER:  And one other 

matter.  There was a motion to compel submitted at 

5 p.m. last night.  Attorney Bender, did you have 

an opportunity to review that motion?  

MR. BENDER:  I did not.  

HEARING EXAMINER GARNER:  You did not.

MR. BENDER:  But I will respond to it 

in -- I don't know what the time period is, 10 days 

or 14 days, but I will respond to it.  Probably 

even respond to it more quickly than that. 

HEARING EXAMINER GARNER:  Okay.  Well, 

with that, I will call the cases.  Case Number 

30869, in the matter of a hearing called on a 

motion of the Commission to consider the 

application of Summit Carbon Storage #1, LLC, 

requesting consideration for the geologic storage 
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of carbon dioxide in the Broom Creek Formation from 

the Madison [sic] Carbon Express Pipeline.  

Case Number 30870, in the matter of a 

hearing called on a motion of the Commission to 

consider the application of Summit Carbon Storage 

#1, LLC, to consider the amalgamation of the 

storage reservoir pore space, in which the 

Commission may require the pore space owned by the 

nonconsenting owners be included in the geologic 

storage.  

In the matter of a hearing called on a 

motion of the Commission to consider the 

application of Summit Carbon Storage #1, LLC, for 

an order of the Commission determining the amount 

of financial responsibility for the geologic 

storage of a carbon dioxide -- of carbon dioxide 

from the Midwest Carbon Express Pipeline.  

Case Number 30872, in the matter of a 

hearing called on a motion of the Commission to 

consider establishing the field and pool limits for 

lands located in Sections 31, 32, 33 and 34, 

Township 142 North, Range 87 West, Sections 1, 11, 

12, 13, 14, 15, 22, 23, 24, 25, 26, 35 and 36, 

Township 141 North, Range 88 West, Sections 2, 3, 

4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 
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20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 

34 and 35, Township 141 North, Range 87 West, 

Sections 1, 2, 3 and 12, Township 140 North, Range 

88 West, and Sections 4, 5, 6 and 7, Township 140 

North, Range 87 West, Mercer, Morton and Oliver 

Counties, subject to the application of Summit 

Carbon Storage #1, LLC, for the geologic storage of 

carbon dioxide in the Broom Creek Formation.  

Case Number 30873, in the matter of a 

hearing called on motion of the Commission to 

considering the application of Summit Carbon 

Storage #2, LLC, requesting consideration for the 

geologic storage of carbon dioxide in the Broom 

Creek Formation from the Midwest Carbon Express 

Pipeline.  

Case Number 30874, in the matter of a 

hearing called on a motion of the Commission to 

consider the application of Summit Carbon Storage 

#2, LLC, to consider the amalgamation of the 

storage reservoir pore space, in which the 

Commission may require that the pore space owned by 

the nonconsenting owners be included in the 

geologic storage, as required to operate the Summit 

Carbon Storage #2, LLC, storage facility.  

Case Number 30875, in the matter of a 
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hearing called on a motion of the Commission to 

consider the application of Summit Carbon Storage 

#2, LLC, for an order of the Commission determining 

the amount of financial responsibility for the 

geologic storage of carbon dioxide from the Midwest 

Carbon Express Pipeline.  

Case Number 30876, in the matter of a 

hearing called on a motion of the Commission to 

consider establishing the field and pool limits for 

lands located in Sections 27, 28, 29, 32, 33, 34 

and 35, Township 143 North, Range 88 West, sections 

1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 

16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 

29, 30, 32, 33, 34, 35 and 36, Township 142 North, 

Range 38 West -- 88 West, Sections 5, 6, 7, 8, 17, 

18, 19, 20, 29, 30 and 31, Township 142 North, 

Range 87 West, Sections 1, 2, 3, Township 141 

North, Range 88 West, Mercer and Oliver Counties, 

North Dakota, subject to the application of Summit 

Carbon Storage #2 for the geologic storage of 

carbon dioxide in the Broom Creek Formation.  

Case Number 30877, in the matter of a 

hearing called on a motion of the Commission to 

consider the application of Summit Carbon Storage 

#3, LLC, requesting consideration for the geologic 
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storage of carbon dioxide in the Broom Creek 

Formation from the Midwest Carbon Express Pipeline.  

Case Number 30878, in the matter of a 

hearing called on a motion of the Commission to 

consider the application of Summit Carbon Storage 

#3, LLC, to consider the amalgamation of the 

storage reservoir pore space, in which the 

Commission may require that the pore space owned by 

the nonconsenting owners be included in the 

geologic storage, as required to operate the Summit 

Carbon Storage #3, LLC, storage facility.  

Case Number 30879, in the matter of a 

hearing called on a motion of the Commission to 

consider the application of Summit Carbon Storage 

#3, LLC, for an order of the Commission determining 

the amount of financial responsibility for the 

geologic storage of carbon dioxide from the Midwest 

Carbon Express Pipeline.  

And 30880, in the matter of a hearing 

called on a motion of the Commission to consider 

establishing field and pool limits for lands 

located in Sections 36, Township 143 North, Range 

87 West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 

33, 34, 35 and 36, Township 143 North, Range 86 

West, Sections 1, 2, 11, 12, 13, 14 and 24, 
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Township 142 North, Range 87 West, Sections 1, 2, 

3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 

17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 

30, 32, 33 and 34 and 35, Township 142 North, Range 

86 West, and Sections 6, 7, 17, 18, 19 and 20, 

Township 142 North, Range 85 West, Oliver County, 

North Dakota, subject to the application of Summit 

Carbon Storage #3, LLC, for the geologic storage of 

carbon dioxide in the Broom Creek Formation.  

All interested parties please come 

forward. 

MR. BENDER:  I made my appearance.  Maybe 

one more housekeeping matter, Mr. Examiner.  As you 

know, these applications are lengthy in terms of 

how long it actually takes to get to the point 

where they'd be put on the docket.  Numerous 

documents are filed with the Commission, both in 

paper and electronically, and those all become part 

of the record.  

What we've done here today is we want to 

focus on what we're going to refer to as the final 

form of application, and that's -- what we have 

done is we've provided a paper copy of that final 

form to Sara as the official record.  I know 

everyone has it on their computers, so we didn't 
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make a bunch of copies.  I think the last time or 

the time before I made a bunch of copies and I took 

them back because no one wanted them.  I did offer 

a copy -- paper copy to Mr. Braaten.  He indicated 

that he was going to follow along on the computer.  

The witness will have a paper copy to follow 

through, and like I indicated, Sara will have the 

official record.  

What our plan is today, Mr. Examiner, in 

addition to consolidating, what we're going to do 

is spend some time going through in relatively 

great detail the -- the application for the 

Leingang storage unit.  And after we go through 

that in detail, there will be some testimony as to 

the -- to the other storage units, the Fischer and 

the Hintz, but for the most part we're going to go 

through very carefully the Leingang application.  

And after we finish that, we will then 

call a witness who will summarize and compare the 

differences between Leingang versus Fischer and 

Hintz.  We did that in the Minnkota application, 

thought it worked pretty well, saved a lot of time 

where hopefully we can do the same thing here. 

HEARING EXAMINER GARNER:  Okay. 

MR. BENDER:  And with that in mind, we 
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have two witnesses that we'd like to call:  Wade 

Boeshans and Jeff Skaare. 

HEARING EXAMINER GARNER:  Can you repeat 

the first name?  

MR. BENDER:  Wade Boeshans, 

B-o-e-s-h-a-n-s. 

HEARING EXAMINER GARNER:  And the next one 

again.

MR. BENDER:  And Jeff Skaare, S-k-a-a-r-e. 

HEARING EXAMINER GARNER:  Mr. Boeshans. 

WADE BOESHANS,

being first duly sworn, was examined and testified 

as follows: 

   DIRECT EXAMINATION 

BY MR. BENDER:

Q. Wade, would you state your full name for 

the record, please?  

A. Wade Wayne Boeshans.

Q. And by whom are you employed? 

A. Summit Carbon Solutions. 

Q. In what capacity? 

A. As executive vice president. 

Q. Wade, what I'd like you to do to begin 

with is briefly highlight for the examiner, the 

Commission staff and opposing counsel your 
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educational background and work experience.  

A. Sure.  My education, I have a B.S. in 

civil engineering from North Dakota State 

University, as well as I've completed the executive 

leadership program through the University of 

Minnesota's Carlson School of Business.  

My work background after graduating, I 

started my career in consulting engineering and 

residential development in Phoenix, Arizona.  Came 

back to North Dakota two years later and started my 

career in the lignite coal industry near Beulah.  

Worked around the country and Gulf Coast, 

Powder River Basin.  Came back to North Dakota 

about 20 years ago and most recently was the 

president and general manager of BNI Coal and BNI 

Energy operating the mine up by Center and as a 

subsidiary of ALLETE, a diversified energy company.  

While I was there, it became very apparent 

to me that for there to be a future in the lignite 

energy, we were going to need a carbon solution, 

and so I started investing a significant amount of 

my time and energy working with other industry 

leaders, research leaders to advance the science, 

engineering and regulatory frameworks for 

commercializing carbon capture and storage. 
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Q. Okay.  Wade, let's talk a little bit about 

some of your duties and responsibilities with 

respect to your employment with Summit Carbon 

Solutions.  

A. Yeah.  As executive vice president, I have 

responsibility for the CO2 sequestration, the scope 

of Summit's project.  I lead a team based here in 

Bismarck that is responsible for, you know, the 

engineering, design, permitting, ultimately 

construction of the storage facilities. 

Q. Okay.  Now let's move into what you're 

primarily here to talk about today and that's 

the -- the project, and I'll refer to it as the 

project summary.  Can you provide us with some 

background on Summit Carbon Solutions? 

A. Yes.  So Summit Carbon Solutions is a U.S. 

company with U.S. roots that is committed to 

driving economic growth and job growth in the 

Midwest, reducing emissions and providing a 

substantial boost to the agriculture and energy 

industries that are critical to rural American 

communities and the livelihoods of its citizens.  

We believe we can fulfill those commitments through 

carbon management solutions.  

And so in 2021, the company announced its 
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partnership with ethanol plants to build out what 

is now known as the Midwest Carbon Express system, 

and in that partnership what we're proposing to do 

is to capture CO2 that's currently being emitted 

into the atmosphere from those plants, transport it 

to North Dakota via a pipeline system, and inject 

it in the deep subsurface, approximately one mile 

below the surface, for injection and -- and 

permanent storage and sequestration. 

Q. Okay.  Wade, now I'd like you to turn your 

attention to Exhibits 1A, 1B and 1C.  Can you tell 

me what those exhibits are? 

A. Yes.  So Exhibit 1A is the application in 

final form for the Carbon Storage, LLC, #1 TB 

Leingang permit application. 

Q. And then what is Exhibit 1B? 

A. It is the application in final form for 

Summit Carbon Storage #2, geologic storage facility 

permit for the BK Fischer. 

Q. And what is Exhibit 1C? 

A. It's the application in final form for the 

KJ Hintz storage facility permit. 

MR. BENDER:  Move admission of these three 

exhibits. 

HEARING EXAMINER GARNER:  Any objection?  
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MR. BRAATEN:  Just a point of 

clarification, if I may.  I should have asked this 

beforehand.  But the exhibits that we're referring 

to here that you're submitting are the same as the 

applications on the case docket; right?  

MR. BENDER:  That's correct. 

MR. BRAATEN:  Okay.  No -- I object to any 

kind of hearsay, hearsay within hearsay, 

unsupported statements that are contained within 

the applications.  To the extent we're marking and 

admitting the applications just to have the 

application in the record, I don't have an 

objection to that. 

HEARING EXAMINER GARNER:  The objection is 

noted.  The exhibits are admitted. 

MR. BENDER:  Okay. 

Q. (MR. BENDER CONTINUING)  What I'd like you 

to do, Wade, is let's turn to what's been 

previously marked as Exhibit 2A, 2B and 2C, and 

this is an exhibit we haven't handed out yet.  

We'll do that right now.  

Wade, can you briefly describe what these 

exhibits are? 

A. So these exhibits -- start with 2A -- is 

an updated business structure that depicts, you 
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know, the SCS, LLC, #1 business structure as a 

wholly owned subsidiary of Summit Carbon Storage. 

Q. And was -- were these two exhibits 

prepared either by you or under your control and 

supervision? 

A. Yes. 

MR. BENDER:  Offer the exhibits.  

HEARING EXAMINER GARNER:  Any objection?  

MR. BRAATEN:  No objection. 

HEARING EXAMINER GARNER:  Exhibits are 

admitted. 

Q. (MR. BENDER CONTINUING)  Why don't you 

spend a little time, Wade, just going through 

Exhibits 2B and 2C and explain just what is being 

requested? 

A. Yes.  So the exhibit reflects the business 

structure, as I mentioned.  At the bottom you see 

the Summit Carbon Storage, LLC, #1, Summit Carbon 

Storage, LLC, #2, and Summit Carbon Storage, LLC 

[sic], which respectively are the owners and 

operators of the TB Leingang storage facility, BK 

Fischer storage facility and KJ Hintz storage 

facilities.  These are all wholly owned 

subsidiaries of Summit Permanent Carbon Storage 

LLC, which is a wholly owned subsidiary of Summit 
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Carbon Solutions.  

Also you see on the diagram SCS Carbon 

Transport which is the operator of the pipeline 

system and will be the operator of the flowline 

systems included in the three respective storage 

facility permit applications.  We will have 

operating agreements between Summit Carbon Storage, 

LLC, #1, #2 and #3 and Summit Carbon Transport -- 

or SCS Carbon Transport -- excuse me -- LLC. 

Q. Okay.  All right.  Well, thank you for 

describing Exhibits 2B and 2C.  Let's now -- I'll 

ask you the question again.  What are each of these 

applicants requesting? 

A. They're each requesting commercial permits 

for operations and injection of CO2 and the 

flexibility to receive CO2 from a variety of 

industrial sources. 

Q. Okay.  Now, you've touched on this, but 

can you go into a little bit more detail in terms 

of the purpose of the applications that are being 

made by SCS1, SCS2 and SCS3? 

A. Yeah.  The purpose of the application is 

to receive -- again, to receive commercial permits 

to operate the TB Leingang storage facility, the BK 

Fischer storage facility and the KJ Hintz storage 
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facility for the injection of CO2. 

Q. And where is the CO2 that these entities 

are planning to store -- where is that coming from? 

A. The CO2 is coming from industrial sources 

across five states in the upper Midwest: North 

Dakota, South Dakota, Iowa, Nebraska and Minnesota. 

Q. And I'd like you now to maybe explain just 

in a little bit more detail the Midwest Carbon 

Express project.  

A. Yes.  So the Midwest Carbon Express 

project is an integrated carbon capture, 

transportation and storage project that proposes to 

capture CO2 from industrial facilities across the 

five-state footprint, transport that CO2 to North 

Dakota via a pipeline system where it will then be 

injected and permanently stored. 

Q. Okay.  Why don't you go into a little bit 

more detail in terms of after the CO2 is captured 

and it comes to North Dakota, what happens next? 

A. So after the CO2 is captured, it's 

transported via a pipeline system.  Essentially we 

have smaller what I'll describe as lateral lines 

connecting each one of the sources to a mainline 

trunk line system, 24-inch line that will deliver 

the CO2 to North Dakota to the area of the storage 
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facilities in Oliver and Mercer Counties, where we 

would then inject the CO2 into the Broom Creek 

Formation per these applications for permanent 

storage. 

Q. Now, Mr. Garner made it pretty clear that 

today is not a PSC hearing.  It's an Industrial 

Commission hearing and we don't want to talk about 

pipelines, but I think it might be appropriate just 

for you to describe very, very briefly construction 

of the pipeline.  

A. Yes.  As I mentioned, it's an integrated 

pipeline system, about 2,500 miles.  It will all be 

designed, constructed and operated per PHMSA 

standards.  Have a minimum depth of pipe of 4 feet 

to the top of pipe.  All the pipe is high carbon -- 

or high-strength carbon steel.  And the system will 

be fitted with automatic valves and remote system 

operations and operated through a control center 

based in Ames, Iowa, and be monitored and operated 

24/7. 

Q. And what's the cost of the project? 

A. It's about $8 billion. 

Q. And how does that -- how does this 

project, what you're here today to discuss, compare 

to other CO2 sequestration projects? 
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A. So it's -- it's similar to the currently 

operating Red Trail Energy ethanol carbon capture 

project and the Blue Flint carbon capture ethanol 

project up at Underwood.  Similar to those in that 

we're capturing -- planning to capture CO2 primarily 

from ethanol plants and -- and sequester it.  The 

difference being that this project has 57 plants so 

it's much larger in scale and includes a longer 

transportation system. 

Q. And what does this project do in terms of 

benefits to the U.S. economy? 

A. So the ethanol industry in the U.S. 

supports about 360,000 jobs and contributes about 

45 billion annually to the U.S. GDP.  Our project 

which is proposing to connect with 57 ethanol 

plants, those 57 plants produce about 5.7 billion 

gallons of ethanol annually and consume about 

1.7 billion bushels of corn that is produced on 30 

million acres or about 30 million acres, so 

significant to the regional economy and regional 

corn market.  

Additionally, we also have an agreement 

with a sustainable aviation facility that's 

proposed in South Dakota.  And sustainable aviation 

fuels are essentially making jet fuel out of corn.  
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Last year it was reported that 158 million gallons 

of sustainable aviation fuels were delivered to the 

airline industry globally.  That same industry has 

commitments for 3.3 billion gallons by 2030.  

So that is a significant opportunity for 

the corn producers and by extension the corn 

markets which has a material impact on land prices 

and commodity prices. 

Q. Wade, I now want to direct your attention 

to Exhibit 3A.  I've had it circulated amongst the 

Commission staff and opposing counsel.  Can you 

tell me what Exhibit 3A is? 

A. It's the project overview map. 

Q. Okay.  And was this prepared by you or 

under your control and supervision? 

A. It was. 

MR. BENDER:  Offer the exhibit. 

HEARING EXAMINER GARNER:  Any objections?  

MR. BRAATEN:  No objection. 

HEARING EXAMINER GARNER:  Exhibit's 

admitted. 

Q. (MR. BENDER CONTINUING)  Let's take a look 

at Exhibit 3A, Wade.  Can you briefly discuss 

what's contained upon it and the importance of this 

exhibit with respect to this hearing? 
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A. Sure.  So the -- the exhibit is a project 

overview map.  All of the red squares on the map 

are the approximate locations of the 57 ethanol 

plants that are part of the project.  And then in 

the gray shaded area in North Dakota, you can see 

the diamonds that reflect the approximate location 

of the storage facilities that we're proposing to 

permit.  The significance of this exhibit is that 

it revises the Figure PS-2 that's in the 

application and revises the number of plants to 57 

sources. 

Q. So PS-2 would be in each one of the 

exhibits, 1A, 1B and 1C; is that correct? 

A. Yes.  That's right. 

Q. And this would, in essence, be updated 

information to that particular page; is that 

correct? 

A. That's correct. 

Q. Now, you spent some time discussing what 

this project will do for the U.S. economy.  Can you 

tell us what it will do -- what the project will do 

for the 57 ethanol plants that you just briefly 

mentioned and that are depicted on your Exhibit 3A? 

A. Yes.  What the project does for the 

ethanol plants is it allows them to lower their 
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carbon intensity score of the ethanol they produce 

which then enables them to participate in emerging 

low carbon fuels markets, both fuel transportation 

and sustainable aviation fuels in the future.  

And by doing so, in essence, the biggest 

thing it does is it solves from a proximity 

challenge, if you will, in that as you can see by 

the diagram on Exhibit 3A, most of the ethanol 

plants are situated on -- over the Corn Belt, which 

the Corn Belt is not situated for most of the 

plants over suitable geologic storage, and so 

ultimately it connects -- provides an opportunity 

for these plants to capture their CO2, lower their 

CO -- their CI score -- excuse me -- and transport 

their CO2 to a suitable geologic storage basin here 

in North Dakota. 

Q. Now I'd like you to spend just a little 

time explaining what benefits this project will 

bring to the -- to North Dakota.  

A. Sure.  So -- 

MR. BRAATEN:  I'm going to object, Your 

Honor, to the extent this is being offered as any 

kind of expert testimony without foundation about 

any kind of economic or other benefits that would 

require some sort of economist.  If he's just 
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talking generally about what they believe the 

benefits of the project are, I don't have that 

objection. 

HEARING EXAMINER GARNER:  Overruled. 

Q. (MR. BENDER CONTINUING)  You can answer.  

A. Yeah.  So, you know, the North Dakota 

economy or agriculture and energy represent about 

70 percent of the North Dakota economy, and in 

North Dakota, you know, we -- we produce a 

significant volume of corn.  The Red Trail -- 

excuse me, not the Red Trail -- the Tharaldson 

Ethanol plant, which is part of our project, 

consumes about 60 million bushels of corn a year.  

We grow between 350 and 400 million corns -- or 

bushels of corn per year.  So the Tharaldson plant 

alone consumes around 15 percent -- 15 to 

20 percent of the corn that's produced in North 

Dakota annually.  

Additionally, the ethanol industry 

consumes over half of North Dakota's corn.  And so 

these -- this project and its participants provide 

material markets and market demand for corn that's 

grown here in North Dakota. 

Q. Okay.  And these -- some of the CO2 that's 

going to go into your storage facilities that are 
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before the Commission today are going to be coming 

from the Tharaldson Ethanol plant; is that correct? 

A. Yes. 

Q. And can you tell me where the Tharaldson 

Ethanol plant gets its corn from? 

A. According to my conversations with 

Tharaldson, they have -- they purchase corn from 

about a 150-mile radius around the Casselton plant 

there. 

Q. And how does the project, in your opinion, 

benefit agricultural -- agriculture and energy in 

the state of North Dakota? 

A. It benefits agriculture and energy in 

North Dakota in that it develops CCS 

infrastructure, or specifically carbon pipeline 

infrastructure, that is a common carrier system 

that could be used for others.  It commercially 

deploys CCS in the state that again provides 

support for others doing the same. 

Q. And, in your opinion, is the project 

good -- good for or will benefit regional corn 

markets? 

A. Yes.  It provides significant demand for 

regional corn. 

Q. Let's talk a little bit about stream 
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composition.  What I mean by that is what's the 

composition of the CO2 going to be?  And perhaps we 

could turn to Exhibit 1A and on page PS-3.  Might 

be easier for everyone to follow if we're looking 

at that page.  

Can you just briefly summarize what's 

contained on that page? 

A. Yes.  So Table PS-1 on page PS-3 indicates 

the CO2 system specification.  As you can see, 

it's -- the system spec is greater than 

98.25 percent CO2 and then trace amounts of other 

constituents listed on -- in the table, primarily 

constituents of air, nitrogen, oxygen. 

Q. Okay.  And you talked briefly about 

possibly down the road the project taking some CO2 

from a sustained aviation fuel facility.  What are 

some of the considerations that Summit will have 

with respect to the requirements for potentially 

taking this additional CO2 from nonethanol sources? 

A. Yeah.  So we are -- we have conservatively 

designed the system and the -- again, within this 

permit to greater than 95 percent CO2.  And so as we 

secure new sources, the requirements will be that 

they are greater than 95 percent CO2 at capture, and 

when commingled and delivered to the sequestration 
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sites, greater than 98.25 percent CO2. 

Q. And, Wade, is North Dakota a good place to 

store or sequester CO2, and if so, why? 

A. Yes, North Dakota has -- has ideal geology 

for sequestration.  We'll hear a lot from the rest 

of the team here later about the geology.  But 

specifically North Dakota has, you know, extensive 

sand layers that are surrounded by confining layers 

that provide for -- that cover a large areal extent 

and provide for suitable geologic reservoir for 

storage. 

Q. Wade, you sometimes hear concerns that 

perhaps we shouldn't be storing CO2 in the state of 

North Dakota from other states because there is 

this concern about whether there's an abundance of 

storage space in North Dakota.  Can you tell us a 

little bit about what your understanding is of 

that? 

MR. BRAATEN:  Object to foundation. 

HEARING EXAMINER GARNER:  Overruled. 

MR. BOESHANS:  Yes.  The U.S. Geologic 

Survey has recorded an estimated storage resource 

in the Williston Basin of over 250 billion tons.  

That would be the equivalent of storing all of the 

CO2 from all North Dakota industrial sources for 
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over 5,000 years.  So it's a very prolific storage 

resource. 

Q. (MR. BENDER CONTINUING)  Okay.  Wade, I'm 

going to direct your attention to Exhibit -- wait a 

minute -- yeah.  I'm going to direct your attention 

back to Exhibit 1A and particularly page PS-5.  Can 

you provide us with an overview of the proposed 

location? 

A. Sure.  As you see laid out in figure PS-3 

on page PS-5 of Exhibit 1, you see the locations of 

the storage facilities within Oliver and Mercer 

Counties, and so you see that the BK Fischer site, 

or SCS2 as the applicant, is located in Mercer 

County; and then SCS1, the TB Leingang, is located 

in Oliver County; and SCS3, the KJ Hintz storage 

facility, is located in Oliver County as well. 

Q. Do you believe this is a good area to 

store CO2? 

A. We do. 

MR. BRAATEN:  Object to foundation. 

HEARING EXAMINER GARNER:  Overruled. 

Q. (MR. BENDER CONTINUING)  How did Summit 

select this project area and the injection sites? 

A. So we looked at, you know, available 

information, particularly mapping of sand 
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thicknesses, previous oil and gas and stratigraphic 

well drilling information, ultimately identified an 

area in -- that included, you know, Oliver, Mercer 

and Morton Counties as a suitable target area for 

CO2 storage. 

Q. Okay.  And you talked about the storage 

area, but what about -- how about the injection 

sites?  How did you select those? 

A. So after we'd identified, you know, this 

general area of the three counties, we then 

identified a specific area within that.  Based on 

that information of about 170,000 acres, we 

proceeded to secure permissions to do survey and 

secure land rights and completed site-specific 

characterization, including seismic survey on over 

95 percent of roughly a 140,000-acre block within 

that.  

And then based on utilizing kind of that 

information to build a -- engaged with the EERC to 

build a geologic model, run simulations.  And based 

on the geology of the area as well as landowner 

participation or cooperation for those who had 

signed leases and then considering also surface 

infrastructure, including roads, availability of 

power, locations of dwellings, et cetera, 
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identified the specific injection sites and -- and 

the storage boundaries came from that. 

Q. Now, Wade, are there flowlines that are 

associated with the injection wells?  And if it's 

easier to discuss that by looking at Exhibit 1A, 

please do so.  

A. Sure.  Yes.  I'm looking at Figure PS-3 on 

page PS-5 in Exhibit 1A.  You can see that there 

are flowlines.  You can see the mainline system 

upon this diagram labeled NDM-106 comes into the -- 

to Oliver County.  At that point there's a terminus 

and then there's flowlines from that point out with 

NDL-326 going to the KJ Hintz site, NDL-327 

continuing to the west to the TB Leingang site, and 

then NDL-325 going to the BK Fischer storage site. 

Q. And in selecting this area, did Summit 

give any consideration to other permitted projects 

in the area? 

A. We did. 

Q. Okay.  And perhaps I already handed it 

out, but Exhibit 4A -- I show you what's been 

marked Exhibit 4A.  Can you tell me what that 

exhibit is? 

A. Yeah.  So this is an exhibit that includes 

the three Summit sites proposed in the application 
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here, three Summit storage facilities -- TB 

Leingang, BK Fischer and KJ Hintz -- as well as the 

already permitted Minnkota facilities, DCC West and 

DCC East.  

And what this -- what you see from that is 

kind of the proximity between the storage 

facilities with DCC facilities being closest to the 

KJ Hintz site.  It's approximately 11 miles from 

the DCC West injection site to the KJ Hintz 

injection site and about 19 miles from the DCC East 

injection site to the KJ Hintz injection site. 

Q. And it's -- I'm sorry.  I interrupted you.  

A. And the storage boundaries between DCC 

West and KJ Hintz are approximately 3 miles apart. 

Q. And is it a fair statement that you're 

very familiar with both the permitted sites and the 

proposed sites that you're here today to permit? 

A. I am. 

Q. And is it a fair statement that this 

exhibit was prepared under your control and 

supervision? 

A. Yes. 

Q. Okay.  

MR. BENDER:  Offer Exhibit 4A. 

HEARING EXAMINER GARNER:  Any objections?  
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MR. BRAATEN:  Yeah.  I object to 

foundation. 

HEARING EXAMINER GARNER:  Overruled.  The 

exhibit is admitted. 

Q. (MR. BENDER CONTINUING)  Wade, you 

indicated that Summit did consider impacts on other 

permitted projects.  Which permitted facilities did 

Summit consider? 

A. The DCC West and DCC East permits. 

Q. Okay.  And can you explain just a bit as 

to what sort of considerations you gave to those 

sites?

A. Yeah.  So what you're seeing on the 

exhibit indicates the extent of the CO2 plumes of 

each of the five sites operating at permitted 

limits at the end of five years.  And so as you can 

see, the plumes do not go outside of the storage 

areas at -- by the end of five years, which, of 

course, is then our understanding that they're -- 

the Commission requires a reevaluation and 

adjustments to the permit in a five-year 

reevaluation period.  

And so what this tells us is that there is 

no risk.  From this simulation it indicates the 

plume boundaries are within the storage area at the 
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end of the -- end of five years and -- and the 

renewal period, which then gives us the opportunity 

to validate modeling assumptions and adjust 

accordingly or present to the Commission proposed 

amendments to the permits. 

Q. And this shows what you believe will be 

the plume extent after five years; is that correct? 

A. That's correct. 

Q. And you said the Commission will have an 

opportunity to review these storage areas -- or the 

storage units after five years; is that correct? 

A. That's correct. 

Q. Is it also your understanding that the 

Commission has continuing jurisdiction, and if it 

deems necessary, could review earlier than five 

years? 

A. Yes.  That's correct. 

Q. Okay.  Now, Wade, in the past the 

Commission has always requested information on an 

NAICS industrial classification code.  

A. Yes. 

Q. Do you know what that is? 

A. I do.  It is NAICS code 486990, all other 

pipeline transportation. 

Q. Okay.  And, in your opinion, is the 
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storage facility in the public interest? 

A. Yes. 

MR. BENDER:  That's all the questions I 

have for this witness, Mr. Examiner.  We would like 

to move to the next witness and then give the 

Commission and opposing counsel an opportunity to 

ask questions at that time so they can switch back 

and forth without wasting time. 

HEARING EXAMINER GARNER:  I'm sorry, you'd 

like to call your second witness before cross?  

MR. BENDER:  Yes.  Yep.

HEARING EXAMINER GARNER:  Any objections 

to that?  

MR. BRAATEN:  No. 

HEARING EXAMINER GARNER:  Okay.  You can 

proceed.  Mr. Skaare. 

MR. BENDER:  Skaare. 

HEARING EXAMINER GARNER:  Skaare.  Sorry.

JEFFREY SKAARE,

being first duly sworn, was examined and testified 

as follows: 

   DIRECT EXAMINATION 

BY MR. BENDER:

Q. Jeff, state your full name for the record, 

please.  
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A. Yeah.  Jeffrey Skaare. 

Q. And, Jeff, by whom are you employed? 

A. Summit Carbon Solutions. 

Q. In what capacity? 

A. I am the director of land, legal and 

regulatory affairs for sequestration. 

Q. And I would like -- what I'd like you to 

do next, Jeff, is I'd like you to briefly highlight 

for the Commission staff and opposing counsel your 

educational background and work experience.  

A. Sure.  I received a bachelor of science 

degree in business administration from the 

University of North Dakota in 1997.  Went on to law 

school at UND, received my juris doctorate degree 

in 2000.  I have spent the majority of my career 

working in the oil and gas sector, primarily as a 

landman throughout mostly the Williston Basin. 

Q. Okay.  And what are some of your duties 

and responsibilities with respect to your 

employment with Summit? 

A. Yeah.  My duties with respect to Summit 

include essentially the pore space acquisition 

efforts which included mineral and, you know, 

surface title review; the document creation; the 

negotiations; and, of course, some of the surface 
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facilities and flowline acquisitions throughout 

that project. 

Q. And you were also involved in the notice 

requirement that is provided by statute prior to 

holding this hearing; is that correct? 

A. That is correct. 

Q. And would you characterize those notice 

requirements somewhat stringent? 

A. They are. 

Q. Okay.  Can you describe what you did in 

terms of identifying owners and then making sure 

those owners were provided notice? 

A. Certainly.  So we started by doing a 

complete surface and mineral title review of the 

areas inside the storage facility permits and 

within the one-half mile buffer outside of that 

particular area to determine who the record owners 

are. 

Q. And were you specifically involved in 

identifying those owners? 

A. I was. 

Q. Okay.  But you had others who were working 

under your control and supervision; is that 

correct? 

A. That is correct.  I oversaw the team. 
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Q. Now, after you identified the individuals 

that you were going to provide notice to, what did 

you do next? 

A. So consistent with North Dakota Century 

Code, we provided notice to all within that inside 

and one-half mile boundary, notice of the -- notice 

to all the surface owners, to all the mineral 

owners, to any mineral lessees within that same 

boundary, and any owner or lessee of record as 

well. 

Q. And was that notice given by certified 

mail return receipt requested? 

A. It was. 

Q. Okay.  And what -- what information was 

contained in that notice, Jeff? 

A. So, again, also consistent, we included 

the legal description of each of the storage 

facilities; the date, time and location of the 

hearing; notice that a copy of the permit 

application was available through the NDIC.  We 

also included an explanation on how comments could 

be submitted.  And then, lastly, a notice that 

amalgamation would be required. 

Q. And you've indicated this was sent 

certified mail return receipt; is that correct? 
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A. That is correct. 

Q. And were all of the certified mailings 

delivered?  In other words, did you get a green 

card back that was signed by the owner that you 

sent the certified mailing to? 

A. We did not. 

Q. Okay.  And what steps did you take with 

respect to giving notice to those individuals who 

did not receive notice and you knew they didn't 

receive notice because the green card came back 

unsigned? 

A. Yeah.  When we received something back, we 

employed a third-party search to essentially 

identify an updated address.  And when an updated 

address was obtained, we sent out a second notice. 

Q. Okay.  Were you also involved, Jeff, in 

taking pore space leasings -- pore space leases -- 

excuse me -- for the storage permit facility area? 

A. I was. 

Q. And was all of that work done under your 

control and supervision? 

A. Yes, it was. 

Q. Can you provide for us a brief summary of 

that? 

A. Gladly.  So the process started by 
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identifying landowners through public court 

records, essentially verifying title, creating the 

documents necessary to engage with the landowners.  

Next we -- we did engage with those landowners and 

worked on any terms.  And then we essentially moved 

forward acquiring a lot of that pore space through 

an option and a lease and as a result signed 

approximately 90 percent of the landowners in the 

SCS1/TB Leingang and approximately 92 percent of 

the landowners in the SCS2, also known as the BK 

Fischer.  And then, lastly, in SCS -- and when I 

say "SCS," I mean Summit Carbon Solutions #3 -- 

storage #3, LLC, and the KJ Hintz we acquired 

approximately 97 percent. 

Q. And having been involved in searching 

title to provide notice and searching title to take 

pore space leases, you would know if there was any 

federal acreage in any of these proposed units; is 

that a fair statement? 

A. That is a fair statement. 

Q. Is there any federal acreage in the 

proposed units? 

A. There is not. 

Q. Is there any State acreage in the proposed 

units? 
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A. Yes, there is. 

Q. Okay.  Can you tell us a little bit about 

that?  Where is it located and how much land are we 

talking about? 

A. Within each of the applications, there is 

a single quarter of land that is under the control 

and direction of the North Dakota Trust Lands.  The 

first one in the TB Leingang, also Summit Carbon 

Storage #1, would be in Township 141, Range 88, 

Section 36 in the southwest quarter.  

In SCS2 in the BK Fischer, there's one 

quarter in Township 143, Range 88, Section 32 in 

the southwest.  And then, lastly, in the KJ Hintz, 

Township 143, Range 87, Section 36, the southwest 

quarter. 

Q. And has Summit secured an interest in the 

pore space of the State lands? 

A. We have not. 

Q. Are you in the process of attempting to 

acquire a pore space lease? 

A. We are actively engaged in our discussions 

with North Dakota Trust Lands. 

Q. Okay.  Let's talk a little bit more about 

the fee owners.  Can you very briefly discuss for 

us the procedure or procedures that Summit utilized 
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under your control and supervision to secure pore 

space leases from private owners?  

A. Sure.  So once we have -- as I testified 

before determining title, we reached out both by 

phone calls and having landmen setting up meetings 

and meeting with specific landowners.  Within the 

unit, one of -- one more step that we took, I 

guess, of multiple steps included after all of 

those engagements when we had difficulty locating 

somebody, we did send out a copy of the option and 

pore space lease via certified mail.  We did that 

last fall in 2023.  We did the same again via 

certified mail to the unleased owners in just this 

past spring of 2024.  

In addition to that, we had sent out an 

invitation to -- you know, prior to the hearing to 

all of the landowners, surface owners within the 

storage facility areas and within that half-mile 

buffer to essentially two different informational 

meetings.  One was held in Beulah and the second 

one was held in New Salem about a week apart to 

accommodate for schedules.  And while we were 

there, we included a hard copy of the -- the pore 

space -- the option and pore space lease to be 

delivered directly.  
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And then, lastly, leading into these 

hearings, this late spring, early summer I 

personally took efforts wherein I was able to 

locate a phone number to contact the landowners 

that had not leased. 

Q. Okay.  And with respect to those owners 

who have -- have not leased at this point in time, 

are you requesting that the Commission amalgamate 

those unleased interests; is that correct? 

A. That is correct. 

Q. And let's talk a little bit about -- I 

think you testified that in TB Leingang you have 

approximately 90 percent of the pore space leased; 

is that correct? 

A. Just a touch under 90.  Yes.  That is 

correct. 

Q. Okay.  And what do you have with respect 

to the BK Fischer? 

A. The BK Fischer is approximately 

92 percent. 

Q. And the KJ Hintz? 

A. The KJ Hintz is approximately 97 percent. 

Q. And do you know what the requirement is in 

terms of leased acreage within a storage area that 

you need before the Commission can amalgamate the 
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remaining portion? 

A. I do. 

Q. What is that? 

A. It is 60 percent. 

Q. Okay.  And you touched on this when you 

discussed what you have been doing in terms of 

securing leases from private pore space owners.  

Now that you have those high percentages that you 

testified to, have you just stopped leasing?  Have 

you taken the position, hey, this is -- we're well 

over the 60 percent, we don't need to go out and 

get any more leases? 

A. No. 

Q. Okay.  What have you done? 

A. We have continued to secure pore space 

leases.  The last one -- the most recent one signed 

yesterday morning. 

Q. All right.  Let me switch gears now on 

you, Jeff.  Let's go to one of the exhibits.  

Perhaps that's -- that's Exhibit 1A, I believe; is 

that -- 

A. It is. 

Q. Okay.  And I'm going to have you turn in 

to -- turn in that particular exhibit, 1A, to the 

storage agreement.  
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A. I am there. 

Q. Okay.  And were you involved in drafting 

that storage agreement? 

A. I was. 

Q. Okay.  I'm going to have you go to 

Exhibit A in that storage agreement.  It's a little 

confusing.  We're in Exhibit 1A, but now we're 

going to go to Exhibit A of the storage agreement 

in 1A.  

A. I am there. 

Q. And can you tell me what Exhibit A is? 

A. Yes.  It is a tract map showing the 

boundary of the storage facility area.  In that map 

you can see the townships, ranges and sections, and 

in addition you will be able to see the tract 

numbering system. 

Q. Okay.  And you would have a similar 

storage agreement in a similar exhibit in each one 

of the other storage units that's before the 

Commission today, the Hintz and the -- I guess 

that's the TB Leingang -- you'd also have one for 

the Fischer and the Hintz; is that correct? 

A. That is correct. 

Q. Okay.  Let's go to Exhibit B.  Tell me 

what Exhibit B is, of the storage agreement.  
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A. Sure.  Tract B -- or excuse me -- 

Exhibit B, rather, is the -- the tract summary of 

the -- the different owners within that previous 

storage facility outline. 

Q. And can you describe the tract 

participation for each pore space owner? 

A. Certainly.  What you will see across this 

document is, of course, the legal description, the 

total acres, the owners, the acreage that they own, 

which would then indicate their participation in 

the tract itself, as well as that tract's 

participation in the greater storage facility. 

Q. And since -- since the application was 

filed -- in fact, you mentioned a few moments ago 

that you've secured additional leases as recently 

as yesterday afternoon -- have you had an 

opportunity to update the tract participation 

summary which is Exhibit B in each one of the 

storage units in the three applications? 

A. Yes, we have. 

Q. Okay.  I'm going to show you what's been 

previously marked as Exhibit 5A.  I'll give you -- 

I'll just give it a minute till everybody has a 

copy.  

Okay.  Jeff, let's turn to what's been 
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previously marked as Exhibit 5A, 5B and 5C.  Can 

you tell me what each one of those exhibits is?

A. It is a tract participation summary 

similar to what we just discussed as the tract 

summary, with the addition of the last column 

furthest to the right showing the percentage of 

acreage leased with a total leasehold on the final 

page. 

Q. Okay.  And let's just go to 5A.  I don't 

think we need to go through each one of these, but 

let's go to the last page of 5A.  You talked about 

it including an additional column.  Does that 

confirm what you previously testified to that 

you -- that Summit has approximately 90 percent of 

the area within that storage area leased? 

A. That is correct. 

Q. Okay.  And then that's how the other two 

exhibits would work as well, 5B and 5C, having that 

additional column and indicating what the 

percentage of leased acreage is? 

A. That is correct.  

MR. BENDER:  Okay.  We'd offer 

Exhibits 5A, 5B and 5C. 

HEARING EXAMINER GARNER:  Any objection?  

MR. BRAATEN:  No objection. 
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HEARING EXAMINER GARNER:  Exhibits are 

admitted. 

Q. (MR. BENDER CONTINUING)  Let's go to 

Exhibit D in Exhibit 1A.  We've been discussing 

Exhibit C, so that would be the next exhibit; 

correct? 

A. I believe we have not touched on 

Exhibit C. 

Q. We have not touched on what? 

A. Exhibit C. 

Q. All right.  Well, we can -- I think we did 

actually, but -- 

A. Okay. 

Q. So I think you testified that it was the 

tract participation schedule.  But to make sure, 

let's just go back very quickly to Exhibit C and 

tell me what that is.  

A. Sure.  Much like Exhibit B, it is a bit 

more of a summary showing the section of land that 

is, you know, listed by tract with the acres of 

that particular section and the total tract 

participation.  A bit more of a summary.  Not to 

confuse everybody.  I just wanted to -- 

Q. No.  No.  That's fine. 

A. -- make sure we're talking about the same 
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thing. 

Q. I thought we touched on it, but perhaps we 

did not.  

Let's go to D.  

A. I am there. 

Q. Okay.  And tell us what Exhibit D is.  

A. Yes.  Exhibit D is the Form of Pore Space 

Lease that we used largely to acquire the 

percentages we previously discussed. 

Q. Okay.  And will nonconsent -- well, let me 

rephrase that.  Will unleased owners be subject to 

the provisions of Exhibit D? 

A. Yes. 

Q. Okay.  And how does Summit propose to 

compensate the unleased pore space owners that 

appear in Exhibit D or ultimately do not lease? 

A. Equally to the leased owners. 

Q. Okay.  And can you be a little bit more 

specific in terms of what -- what that means?  Is 

there a bonus, is there a royalty?  Can you -- and 

without giving percentages or numbers because I 

think we've made some promises to landowners that 

we're not going to discuss that, so can you just 

generally talk about what's going to be the same? 

A. Yes.  So under the terms of the pore space 
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lease, there is a bonus.  That is the same bonus 

that we pay to the existing leased owners, so 

consistent with what you'll see in term -- or 

Section 2(a).  In addition we have a royalty that 

is called out and that royalty is the same as well.  

That royalty can be found in paragraph 3 of the 

Form of Pore Space Lease. 

Q. And it's based on the tonnage of 

injection; is that correct? 

A. That is correct. 

Q. Okay.  Let's go to Article 8 of the 

storage agreement.  

A. I am there. 

Q. Okay.  And I believe it was your testimony 

that if the Commission grants the request for 

amalgamation, this -- this storage -- well, yeah, 

this storage agreement will be effective for those 

owners; is that correct? 

A. That is correct. 

Q. Tell me how unleased owners will be 

treated with respect to Article 8.  

A. So consistent with our practices thus far, 

we intend to specifically engage with willing 

landowners and -- for any surface impact that may 

exist and try our -- to minimize any impact that 
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may exist on any surface owner.  As it stands 

today, I do not believe we have any significant 

surface use needs outside of what we have leased. 

Q. Let me try to summarize that and you tell 

me if this is correct.  If you have unleased owners 

in a storage unit now and the Commission 

amalgamates those owners, you will do your level 

best -- Summit will do its level best not to have 

surface activities on those lands; is that a fair 

statement? 

A. That is a very fair statement. 

Q. Okay.  What types of activities is Summit 

anticipating in terms of surface use within the 

storage areas?  

A. As of today, we have identified our 

locations for injection and then -- 

Q. Let me stop you.  I want you to talk about 

just generally first and then you can talk about 

where you are in terms of the process.  I apologize 

for interrupting you, Jeff --

A. No.  That's okay. 

Q. -- but why don't you talk about just 

generally what type of surface use and then talk 

about where you are in the process, the status.  

A. Sure.  Generally for surface use, we would 
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need, of course, our well site locations and the 

flowlines. 

Q. Perhaps some roads? 

A. And perhaps some roads, yes. 

Q. Okay.  Now let's move to where Summit is 

in that process.  

A. Yes.  Thank you.  So we have identified 

the location of our three injection wells, and we 

have worked with those landowners regarding those 

locations.  We have secured 100 percent voluntary 

easements for the location of the flowlines, and we 

will continue to engage with the county as needed 

regarding any particular road use. 

Q. Okay.  And with respect to well pads where 

you have secured surface rights, were those -- were 

those owners -- did they also lease pore space? 

A. They did. 

Q. Okay.  And was that also the case where 

you have secured easements for flowlines? 

A. That is true. 

Q. Okay.  What was the approach that you took 

in securing surface for easements for well pads, 

flowlines, roads, that sort of thing? 

A. Sure.  We invited all the impacted 

landowners into our office in Bismarck, sat down 
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with them and explained what we were doing and how 

it worked.  We gave them all an opportunity to ask 

questions together.  We met with some of them as a 

group and some of them individually and came to 

terms and signed all of those easements. 

MR. BENDER:  Thank you, Jeff.  I don't 

have any other questions at this time, 

Mr. Examiner. 

HEARING EXAMINER GARNER:  Why don't we -- 

rather than move to cross, why don't we take a 

ten-minute break at this point in time.  

(Recessed at 10:08 a.m. and reconvened at 

10:20 a.m.)

HEARING EXAMINER GARNER:  Okay.  We are 

back on the record, and we will resume with 

cross-examination of the witnesses by Attorney 

Braaten.  

MR. BRAATEN:  Thank you.  Your Honor.  

    CROSS-EXAMINATION 

BY MR. BRAATEN:

Q. Why were the applications submitted by 

Summit Carbon Solutions, LLC? 

A. (BY MR. BOESHANS)  Excuse me?  

Q. Why were the applications submitted to the 

North Dakota Industrial Commission by Summit Carbon 
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Solutions, LLC? 

A. So Summit Carbon Solutions, LLC, is the 

parent to Summit Permanent Carbon Storage and the 

parent -- who is then the parent to or owner of 

Summit Carbon LLC #1, 2 and 3. 

Q. And so Summit Carbon Solutions submitted 

the three applications on behalf of the Summit 

Carbon Storage #1, LLC, Summit Carbon Storage #2, 

LLC, and Summit Carbon Storage #3, LLC? 

A. No.  I believe the applicant is -- or the 

applicant is Summit Carbon Storage #1, LLC, #2, 

LLC, and #3, LLC; correct. 

Q. So why did the applications get submitted 

by Summit Carbon Solutions, LLC? 

MR. BENDER:  What do you mean by 

"submitted"?  I'm not trying to argue with you, 

but -- 

Q. (MR. BRAATEN CONTINUING)  Filed with the 

NDIC.  

A. Just that they were -- Summit Carbon 

Solutions is the parent to Summit Carbon Storage -- 

excuse me -- yeah, Summit Carbon Storage, LLC, #1, 

#2 and #3. 

Q. Okay.  You talked a little bit about 

industrial sources for the CO2 coming in the state 
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and there was a discussion of ethanol plants and an 

aviation facility.  Is there anything else that is 

connecting or are there any other sources 

connecting to the system that you didn't discuss? 

A. Not at this time. 

Q. Okay.  Do you have any plans to connect 

other sources to the system at this time? 

A. We've had commercial discussions with 

others, but no -- no affirmative plans, if you 

will, or agreements. 

Q. Are those discussions all with facilities 

that would have a CO2 stream within the parameters 

you said in your application? 

A. So I'm not the chief commercial officer so 

I can't speak to the specifics of -- on the CO2 

stream characteristics of all potential sources 

that we've had commercial discussions with, but -- 

but per the application, they would be required to 

be within that specification. 

Q. Okay.  Would you agree with the statement 

that North Dakota has a huge economic advantage 

because our geology is such that we can do storage 

in pore space in North Dakota where other states 

can't? 

A. I can't testify to the, quote, magnitude 
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of the advantage, but I would agree that being 

located on top of suitable storage is an advantage. 

Q. And so would you agree that Red Trail 

Energy as an ethanol plant has an economic 

advantage by being able to sequester its own CO2 

emissions directly beneath the earth under its 

facility? 

A. Yeah.  Again, I can't testify to the 

specific economics of Red Trail Energy and what 

their operating and production costs are, et 

cetera, et cetera, but certainly being located on 

top of geologic storage is advantageous to them, I 

would believe. 

Q. Does your project sell that advantage to 

ethanol plants in other states? 

A. Can you restate that?  

Q. Does your project sell that advantage to 

ethanol plants in other states? 

A. I don't believe so. 

Q. Do they obtain an advantage by being able 

to inject their CO2? 

A. Being able to connect to our system and by 

extension store their CO2, they're able to lower 

their CI score, yes, and then that creates an 

advantage for them or benefit to them. 
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Q. And that takes away the advantage North 

Dakota ethanol plants would have if they were the 

only ones doing sequestration of their CO2? 

A. I don't believe so. 

Q. How -- how is that? 

A. Well, I don't believe that the North 

Dakota plants can support -- given their size can 

support a greater than 1-billion-gallon market. 

Q. So they would find themselves in a system, 

in a market with a massive demand and a low supply? 

A. I -- I would say that it's -- there likely 

wouldn't be enough supply to support the market. 

Q. Do you think that that supply could then 

be filled by development of other projects? 

A. Potentially. 

Q. Do you think that other projects would 

have an advantage if they were able to sequester CO2 

directly underneath their facility? 

A. They may have. 

Q. All of the ethanol plants connected to 

your system but one are from outside of North 

Dakota? 

A. Currently, yes. 

Q. You testified regarding what has been 

marked as Exhibit 4A.  Do you have a copy of that 
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in front of you still? 

A. I do. 

Q. You indicated that this was prepared under 

your direction and control? 

A. Correct. 

Q. Who prepared it? 

A. The Energy & Environmental Research 

Center. 

Q. And who at the Energy & Environmental 

Research Center prepared it? 

A. I don't know specifically who. 

Q. How did you direct them if you don't know 

who they are? 

A. I directed the project lead at the EERC to 

prepare this exhibit, but I don't know exactly 

which one of the EERC experts did the work. 

Q. Who is the project lead at EERC? 

A. That would be Amanda. 

Q. Amanda who? 

A. Amanda -- excuse me -- Amanda Douglas. 

Q. How long has Amanda Douglas been working 

on the project? 

A. She's been involved in the project since 

we started developing the project in late 2021. 

Q. How did Amanda's team determine where to 
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put the lines on this particular map for this 

exhibit? 

A. Amanda will have to testify to that. 

Q. Well, but you directed her to create this 

exhibit for you; right? 

A. I did.  Correct. 

Q. What did you ask her to put on the 

exhibit? 

A. I asked her to put on the exhibit the 

plume extent after five years of injection and the 

other -- the storage boundaries, et cetera. 

Q. Okay.  Do you have an understanding of how 

the plume extent at five years was calculated and 

then put onto this map as a line? 

A. Say that one more time. 

Q. I think I can.  Do you have an 

understanding of how the plume extent at five years 

was calculated and then put on this map as a line? 

A. Yes.  It's my understanding that the plume 

extent was calculated using dynamic model 

simulation to determine the extent. 

Q. Would it be fair to say that you wouldn't 

have any independent information of your own as to 

where the line should be drawn to indicate the CO2 

extent at five years of injection? 
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A. That I wouldn't have any independent -- 

Q. I'm not trying to be tricky.  Let me be 

basic here.  You asked Amanda to put the lines on 

here, but you don't know how she created these 

lines or where the data comes from to determine 

that that's where the line should go?  

So let me ask a better question.  That 

wasn't fair.  That's just what I'm trying to get 

at, though.  

A. Okay.  

Q. So as far as where the plume extent is on 

this exhibit, you would have to rely on Amanda in 

order to determine whether that's accurate; is that 

fair? 

A. That's correct.  I would have to -- I 

would have to rely on, you know, the geoscience 

team and reservoir engineers at EERC that ran the 

model to produce the plume extent. 

Q. Okay.  And so other than what you 

testified to that this Exhibit 4A represents, in 

order to understand where all of the information 

came from and how the decisions were made as to 

where to put the lines, we would have to talk to 

EERC about the models they ran? 

A. Yes.  To understand the process, if you 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

69

will, and the modeling that produces the lines, the 

EERC geoscience team would be the experts. 

Q. Does Summit Carbon Solutions, LLC, have a 

contract with the EERC for that work? 

A. It does. 

Q. And does the EERC have a contract with any 

of the Summit or SCS entities listed on 

Exhibits 2A, 2B or 2C other than Summit Carbon 

Solutions, LLC? 

A. I don't believe so. 

Q. To your knowledge, does EERC have a 

contract -- well, let me back up.  

Are you aware of any contracts EERC has 

with private parties that relate specifically to 

the project that we are here today for? 

A. Specific parties related -- can you 

specify which parties or -- 

Q. With anyone.  But do you know if EERC has 

contracts with any private parties, other than the 

one you just mentioned with Summit Carbon 

Solutions, that relate to this subject matter and 

this Summit project that brings us here today? 

A. I'm aware that they also have contracts 

with Minnkota, but it's not related to this 

project. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

70

Q. Okay.  Yeah.  So, no, just related to this 

project, are you aware of EERC having contracts 

with other parties other than Summit for the 

purposes of working on or related to this Summit 

project? 

A. I'm not. 

Q. Okay.  Is the EERC a State-funded 

institution? 

A. I'm not sure how the EERC is funded.  I 

know they're part of the University of North 

Dakota, but in terms of how they're funded, I'm not 

aware. 

Q. Do they regularly take on work producing 

applications for industry clients to get permits 

for new projects? 

A. Yes.  That's my understanding. 

Q. What other projects are you aware of them 

doing that for? 

A. I'm aware of them doing that for the 

Minnkota projects, the DCC projects.  I'm also 

aware that they did work on the Red Trail project. 

Q. Okay.  So outside of the few carbon 

sequestration projects that have occurred in North 

Dakota in the last five or so years, are you aware 

of EERC ever helping industry participants with 
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applications to get permits for new projects? 

A. I'm not aware of their role in projects, 

you know, outside of North Dakota for sure. 

Q. But are you aware of them contracting with 

and helping industry participants with applications 

for permits for new projects outside of carbon 

sequestration? 

A. I am not. 

Q. Okay.  Does the contract signed between 

Summit Carbon Solutions, LLC, and EERC in 2021 

cover the scope of all work that EERC has done for 

Summit on this project? 

A. No.  We have multiple contracts with the 

EERC. 

Q. Okay.  How many contracts does Summit or 

its affiliates and subsidiaries have with the EERC 

related to the project we're here for today? 

A. Today we have, I believe, one active -- 

active contract. 

Q. Okay.  How many contracts have you had 

since you signed -- and when I say "you," I'm 

referring to Summit Carbon Solutions, LLC, its 

affiliates and subsidiaries.  How many contracts 

have you had since you signed the first contract 

with EERC for this project? 
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A. I believe we had four --

Q. Okay.  

A. -- separate. 

Q. And did the four contracts cover different 

subject matter or scope of work or were they 

renewals of the same contract? 

A. It was all similar subject matter, 

slightly different scopes. 

Q. Did Summit Carbon Solutions, LLC, or its 

affiliates or subsidiaries get bids or proposals 

from any institutions or consulting firms other 

than EERC for the work it eventually contracted to 

EERC? 

A. Not that I'm aware of. 

Q. How do you know whether the expense or 

charges from EERC are competitive with other 

providers? 

MR. BENDER:  Objection.  Relevance. 

HEARING EXAMINER GARNER:  Overruled. 

MR. BOESHANS:  I would just say from the 

Summit perspective, we've engaged lots of different 

advisors across a broad scale of our scope, and so 

what we do is we look at rates comparable to what 

others would do for similar types of work on other 

scopes of the overall project, and that's how we 
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judge competitive or not. 

Q. (MR. BRAATEN CONTINUING)  Okay.  Right.  

But you just said that with respect to the work 

EERC did for you.  You didn't actually get any bids 

or scope out any other competitors to do that work; 

right? 

A. We did. 

Q. You did? 

A. No.  Excuse me.  We did not.  That's what 

I said. 

Q. So how do you know if EERC's rates were 

competitive? 

A. Again, as -- as I stated, we look at 

similar proposals for similar types of work, 

permitting, engineering, modeling, those kinds of 

things on the project overall and that's our best 

comparison. 

Q. So did you compare the work you were 

asking EERC to do with estimates or proposals from 

other institutions or consulting firms who could 

have done the work? 

A. So if your question is did we 

competitively bid this specific work, the answer 

would be no, we did not get proposals from -- for 

the exact scope of work or request for proposal. 
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Q. Okay.  Are you testifying that you did 

nonetheless generally look at rates for similar 

types of work as part of that process or did you 

just choose to go with the EERC regardless of 

whether their rates were competitive? 

A. We, again, looked at comparables to others 

to do, you know, professional work and the same -- 

not the exact same type of work but what I would 

describe as similar work, and we accepted their 

proposal. 

Q. Okay.  Is the amount charged by EERC more 

or less than what you saw in the similar types of 

rates that would be charged for work by other 

firms? 

A. I don't recall specifically.  I would say 

it was similar in nature from looking at hourly 

rates perspective. 

Q. And does Summit actually compensate EERC 

under the contract for the work that they're doing? 

A. If your question is do we pay them for 

their services, yes.  

Q. Are you familiar with the contract Summit 

has with private engineering and consulting firms? 

A. Generally. 

Q. Are there any provisions in the EERC 
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contracts that allow them to do things like use 

your data for research and education purposes? 

A. I don't recall specifically.  I don't 

recall those provisions. 

Q. Do you have copies of those contracts? 

A. We do. 

Q. Is there anyone testifying today that 

knows the provisions of those agreements? 

A. Not that I'm aware of.  It's possible, but 

I don't -- I don't -- I can't say for sure. 

Q. Does your contract with EERC require them 

to maintain your data in a confidential manner? 

A. It does. 

Q. How does that work with a public 

institution subject to open records requests? 

A. That would -- 

MR. BENDER:  If you know, Wade. 

MR. BOESHANS:  Yeah, I don't know for 

sure, but, again, that's a better question for the 

EERC. 

Q. (MR. BRAATEN CONTINUING)  Are you having 

the EERC testify in support of your application? 

A. We are.  

Q. You made some comments about the NAICS 

industrial classification code.  Can you tell me 
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again what you were saying about that? 

A. I was saying that this was the 

classification code. 

Q. According to whom? 

A. What's that?  

Q. According to whom? 

A. According to how it's been, I guess, 

classified based on the type of the system it is. 

Q. By whom?

MR. BOESHANS:  Jeff.  

A. (BY MR. SKAARE)  Yeah, I don't recall -- 

what was the acronym again?  Can you -- what was 

the acronym for the code?  I think we have it 

somewhere. 

Q. NAICS industrial classification code.  

A. I don't have the answer for you.  I'm 

sorry. 

Q. 486990 was the number you guys gave.  You 

knew that much; right? 

A. We did. 

Q. What's that number for? 

A. I'm not sure I'm the appropriate person to 

answer that question, but we can -- 

Q. Well, who -- who knew -- well, let me ask 

the question again.  What is the NAICS industrial 
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classification code you claim applies to the 

storage facilities? 

A. (BY MR. BOESHANS)  I can't answer that 

question. 

Q. But you did.  

A. No.  I stated this is what the 

classification code is.  We'll have -- 

Q. But you don't know if it is? 

A. I can confirm that Jay Volk, who will be 

testifying here later today who works under my 

direction, made that determination along with our 

counsel, and he can testify specifically to that 

question. 

Q. What's his name? 

A. Jay. 

Q. Jay.  

Did he make the determination that 486990 

is the NAICS industrial classification code? 

A. Yes.  That's my understanding. 

Q. Do you have any understanding of why? 

A. I do not. 

Q. Is it because that refers -- well, how 

would you describe the facility that you're saying 

has classification code 486990?  What is it? 

A. How would I describe the facility?  
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Q. Yeah.  

A. It's a storage facility. 

Q. Is it a coal pipeline transportation 

facility? 

A. No, it's not a coal pipeline.  I believe 

it falls in the "other" category. 

Q. Is it a slurry pipeline transportation? 

A. It is not. 

Q. Is it pipeline transportation except crude 

oil, natural gas, refined petroleum products? 

A. Say that again. 

Q. Pipeline transportation except crude oil, 

natural glass -- natural gas, refined petroleum 

products? 

A. That sounds correct. 

Q. Your storage facility is for pipeline 

transportation? 

MR. BENDER:  Mr. Examiner, you know, we 

can continue to waste time asking these questions.  

We've identified another person who may be able to 

help us with this, so -- 

MR. BRAATEN:  He testified to this already 

and only upon cross-exam is it being discovered 

that he doesn't know that much about it, but I 

think I'm entitled to exhaust my questions given 
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that this was a very specific code that they 

brought up on direct and said is the code, and I'm 

just asking why it is. 

HEARING EXAMINER GARNER:  Overruled. 

Q. (MR. BRAATEN CONTINUING)  So you think 

pipeline transportation except crude oil, natural 

gas and refined petroleum products is an accurate 

description of your carbon sequestration facility? 

A. Yes.  That's my understanding based on 

the -- the advice of our team. 

Q. Are you going to store the CO2 in a 

pipeline underground? 

A. We are not.  We are going to transport it 

to the site. 

Q. And then you're going to transport it out 

of a pipeline and into a wellbore; right? 

A. Yes.  It will -- from the pipeline it goes 

to the wellhead and then into a wellbore. 

Q. And then into the reservoir? 

A. Correct. 

Q. Where is the pipeline in the reservoir? 

A. There is no pipeline in the reservoir. 

Q. Then why would you call a storage facility 

in the reservoir a pipeline? 

A. Based on the, again, advice of our team, 
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we believe that's the appropriate -- the 

appropriate classification. 

Q. Well, but not because it's an accurate 

description of the facility; right? 

A. It describes it as "all other." 

Q. What describes what as "all other"? 

A. The classification, as I understand it. 

Q. 486990 is for "all other"? 

A. Yes.  That's my understanding. 

Q. There was some discussion earlier about 

how there are PSC hearings going on regarding the 

Midwest Carbon Express; do you recall that? 

A. I do. 

Q. Is the Midwest Carbon Express the same as 

the storage facility that we're here talking about 

today? 

A. It's not the same. 

Q. It's a different project; right? 

A. Well, no, the Midwest Carbon Express -- 

excuse me.  Let me restate that. 

The Midwest Carbon Express is the -- is 

the pipeline.  This is the storage facility that's 

part of -- the storage component of the Midwest 

Carbon Express project, if you will. 

Q. What is the Midwest Carbon Express 
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project? 

A. So the Midwest Carbon Express project, as 

I understand it, is the combination of capturing of 

CO2 at the plants, transporting the CO2 via the 

pipeline and storing the CO2 at the injection 

facilities that we're permitting here today or the 

storage facilities -- excuse me -- that we're 

permitting here today. 

Q. Where does the Midwest Carbon Express 

pipeline end? 

A. The -- you said where does the Midwest 

Carbon Express Pipeline end?  

Q. Yes.  

A. It's -- you know, back to the exhibit that 

shows the terminus of the pipeline. 

Q. Can you direct me to the -- or you're on 

one of the marked exhibits? 

A. Yes.  Oh, excuse me.  It's in Exhibit 1. 

MR. BENDER:  1A. 

MR. BOESHANS:  Exhibit 1A.  Yes.  If you 

refer to page PS-5, Figure PS-3, the red box 

indicates the terminus of the Midwest Carbon 

Express Pipeline.  That's the end of the line. 

Q. (MR. BRAATEN CONTINUING)  With respect to 

the applications under consideration today, does 
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the subject matter for those applications all begin 

where that pipeline ends? 

A. It does. 

Q. And so when we're talking about an 

industrial classification that's applicable to 

these three sequestration facilities that we see on 

PS-5, it would not be accurate to classify those as 

a pipeline, would it? 

A. I don't agree with that.  There's -- 

there's a flowline and the injection facilities 

that are all part of this application. 

Q. So the flowlines.  Anything else that you 

would consider a pipeline that begins after the 

terminus of the Midwest Carbon Express Pipeline? 

A. Okay.  Anything else that I would consider 

a pipeline?  

Q. Right.  

A. No. 

Q. Going back to Exhibit 1, PS-5, the diagram 

you noted, there's a terminus point for the Midwest 

Carbon Express Pipeline? 

A. Yes. 

Q. Are there any booster pumping stations 

after that terminus point? 

A. There are. 
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Q. Where are those? 

A. At the well pads. 

Q. Okay.  Is there a valve station at the 

terminus point? 

A. Yes, there is. 

Q. Where is that valve station operated from? 

A. The -- all the valves will have the 

ability to be operated from the main control center 

and/or backup control center.  Current plans for 

the main control center are in Ames, Iowa.  They're 

also capable of being operated manually in the 

field. 

Q. You had indicated there was no federal 

acreage within the sequestration areas.  Was that a 

criteria used in the search in order to avoid 

federal acreage? 

A. (BY MR. SKAARE)  It was not. 

Q. Okay.  You had indicated you signed pore 

space leases yesterday.  Was that with individual 

landowners? 

A. It was.  

Q. You're asking the Commission after this 

hearing to amalgamate all unleased property owners; 

is that right? 

A. That is right. 
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Q. If you've not reached a deal with the 

North Dakota Department of Trust Lands for the 

State-owned lands, are you asking the Commission to 

also amalgamate the State-owned lands administered 

by the Department of Trust Lands? 

A. So we've -- well, I can answer that 

question this way:  Zack Pelham, who has been busy 

with a number of different hearings, has been 

appointed to assist the North Dakota Department of 

Trust Lands.  We have agreed on the substantive 

lease -- or easement agreement, and we're 

anticipating the ability to complete that shortly.  

It just wasn't capable of being done prior to this 

hearing. 

Q. Have you come to an agreement on 

compensation? 

A. I would say we've covered all substantive 

issues including compensation. 

Q. What do you mean by you've covered the 

issue of compensation? 

A. Sure.  So the State of North Dakota Trust 

Lands, of course, is an easement agreement rather 

than a -- for pore space rather than a pore space 

lease.  We have presented and worked through a 

number of terms, including our compensation offers 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

85

that are consistent with the existing leased 

landowners and have received no pushback regarding 

those terms.  We're working through the remaining 

terms on that agreement.  Quite honestly, we've 

been very busy.  We submitted this to the State I 

would say probably about a year ago and have been 

working on it off and on through that time frame. 

Q. Are the provisions of the easement that 

you're negotiating with the Department of Trust 

Lands different than the pore space leases you 

signed with landowners? 

A. To the extent that they call it an 

easement versus a lease, yes.  Beyond that, not any 

significant changes. 

Q. But there are some changes? 

A. Sure.  Because they consider the pore 

space a -- you know, instead of a lease, they 

consider it an easement.  But beyond those 

primary -- that is your primary difference, that 

they consider it an easement rather than a lease.  

So that would be a difference. 

Q. Are there any additional protections for 

reclamation or soils or anything like that in the 

Department of Trust Land lease or easement? 

A. Yeah, there are.  However, as part of our 
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discussions with the State, we have no plans for 

any surface on there.  So, again, those are -- I 

mean, that's a good point, and I do believe that 

they have some specific requirements when there are 

pipelines or there are facilities.  We, however, do 

not have any surface plants on any of those lands. 

Q. So why wouldn't you offer those same 

reclamation provisions to all of the landowners for 

whom you don't have plans for their surface? 

A. Sure.  In fact, we went further and 

offered every unleased landowner a no surface 

facilities clause, thus, signaling that prior to 

essentially any surface encounter, that we would 

enter into a separate written agreement.  So as we 

go forward with amalgamation, that was -- if you 

recall in my testimony, that every unleased owner 

received a copy of the lease -- the option and 

lease agreement via certified mail in the fall of 

'23 and again in the spring of '24 that included a 

no surface facilities clause. 

Q. Did you also include language related to 

soil reclamation and soil separation in the 

Department of Trust Lands easement? 

A. So they have a -- what I would consider a 

standardized form regarding pipelines.  In my 
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experience of acquiring right-of-way in North 

Dakota, I've encountered that same form.  That 

includes, of course, things such as -- and I'm -- 

forgive me, I'm going from memory -- soil 

segregations and other certain conditions, seed 

mixtures and the likes, and I believe that they 

included that on this particular agreement.  I know 

that Attorney Pelham and I talked about the 

necessity as we considered perhaps a no surface 

occupancy that would sort of negate the need for 

that, but it is on that agreement. 

Q. So you said you're familiar with some of 

the Department of Trust Lands standardized forms; 

would that be accurate? 

A. I would say I'm generally familiar.  I've 

been involved in other right-of-way. 

Q. So you're aware, for example, that the 

State Department of Trust Lands has standardized 

forms for things like a pipeline easement or a well 

pad agreement out in the oil patch? 

A. I am. 

Q. And you may also know that with some of 

those forms, they have some specific exhibits or 

attachments that cover things like their preferred 

seed mixture or soil stripping requirements.  Have 
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you seen those before? 

A. I certainly have, yes. 

Q. And have you noticed that a lot of the 

language throughout some of those different 

agreements tends to be the same? 

A. I would say that's a fair statement. 

Q. That was a bad question, but thank you.  

Are you aware of who at the Department of 

Trust Lands actually drafts those agreements and 

forms? 

A. I am not. 

Q. But we can assume it's the staff; right? 

A. Yes. 

Q. Do you know who did a lot, if not all, of 

the negotiating for the surface division in the 

development of a lot of the surface divisions forms 

for the Department of Trust Lands throughout the 

oil boom? 

A. I would be speculating if I answered.  I 

do not. 

Q. Do you know who Mike Haupt is? 

A. I do. 

Q. Are you aware that he developed the forms 

and the leases that were submitted to Summit on 

behalf of landowners working off of the exact same 
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forms that he developed for the State Department of 

Trust Lands while he was at the State for his whole 

career? 

A. Will you please repeat that? 

MR. BRAATEN:  Would you mind reading it 

back, Steph?  

(Record read as requested.) 

MR. SKAARE:  Okay.  So what I'm -- I want 

to answer your question, but are you specifically 

referencing a lease that we received?  

Q. (MR. BRAATEN CONTINUING)  Correct.  

A. And what lease are we talking about 

specifically?  

Q. The one from Mike Haupt.  

A. We received one from the Swenson group 

that had some of the same forms that I would say 

looked familiar or similar to the State.  I'm not 

sure that answers your question, but I understand 

that there were some similarities. 

Q. So does the State get that language in 

their contract and the landowners don't simply 

because they're the State? 

A. I would disagree.  We offered all unleased 

landowners a no surface occupancy. 

Q. But not protections for the surface; 
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right? 

A. Well, by suggest -- or by entering into a 

separate written agreement in the event that we 

needed something, that would give them the 

opportunity.  So we did not gain access to the 

surface for any facilities, pipeline, roads or 

otherwise. 

Q. Until the end of this hearing when you ask 

the Commission to give that to you; right? 

A. Under amalgamation you are correct, yes, 

there are certain rights that would come in that 

particular direction. 

Q. So it doesn't really matter what the 

landowner signed, does it? 

A. What landowner?  I -- I'm sorry.  I'm not 

trying to be tricky here.  Can you ask that 

question -- 

Q. Regardless of what any landowner signs 

with you for your project, they are going to be 

subject to Exhibit D to your storage agreement; 

right? 

A. I would disagree. 

Q. Why? 

A. Because we have a separate written 

contract. 
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Q. That is superseded by that storage 

agreement the second this Commission issues its 

order; right? 

A. No. 

Q. Okay.  Why not? 

A. Well, let me correct that.  Your question 

was whether the storage agreement overrides the 

existing contracts with individual landowners for 

pore space leases.  Did I understand your question 

correctly?  

Q. I don't know, but I'd like the answer to 

that question.  

A. Sure.  I believe that a written contract 

with our landowners is a contract that we will 

adhere to. 

Q. Unless it is in conflict with the storage 

agreement; right? 

A. No. 

Q. So you're going to ask the Industrial 

Commission to impose the storage agreement and 

impose Exhibit D as a pore space lease on every 

unleased landowner; right? 

A. Yes. 

Q. And are you saying that you're not going 

to impose that on the landowners that signed a 
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lease? 

A. It will exist, but I think there are 

additional protections in those leases.  Yes. 

Q. Additional protections that will not be 

superseded or obviated by the storage agreement? 

A. Well, for example, where we have a no 

surface occupancy, we will honor that contract. 

Q. Okay.  Any others? 

A. Nothing at -- that comes to mind 

specifically. 

Q. So other than a no surface occupancy 

agreement, any agreement any landowner signed is 

not going to be honored if it violates the storage 

agreement? 

A. I disagree with that.  I think that is a 

mischaracterization of what I was trying to say. 

Q. Well, I'm not trying to characterize what 

you're trying to say.  I'm asking you a question.  

If a landowner signed a lease with 

Summit -- 

A. Mm-hmm.

Q. -- for the use of their pore space -- 

A. Mm-hmm.

Q. -- and that lease now has terms that 

conflict with the terms of the storage agreement, 
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what controls? 

A. We would honor the lease. 

Q. And so you're not asking the Industrial 

Commission to impose any kind of contractual terms 

on any single landowner if they signed a lease with 

you? 

A. Okay.  Having an opportunity to re-review 

this, would you mind if I had the question read 

back to me so I can be accurate in my answer?  

MR. BRAATEN:  Sure.  Would you mind 

reading it? 

(Record read as requested.) 

MR. SKAARE:  I think we're asking them to 

execute the storage facility agreement as -- as 

here as part of the application.  I'm not sure that 

it creates any additional burdens on landowners 

that we don't address in our lease. 

Q. (MR. BRAATEN CONTINUING)  Does the storage 

agreement or Exhibit D to the storage agreement 

have any applicability to a landowner who signed a 

lease with you? 

A. It does. 

Q. How so? 

A. I'm not sure I understand your question.  

Can you repeat it?  
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Q. How does the storage agreement apply to a 

landowner who signed a lease -- pore space lease 

with Summit? 

A. Well, I believe the storage agreement 

applies to all landowners.  However, I believe 

we've also entered into a separate legal contract 

or agreement with certain landowners that has 

additional details and considerations. 

Q. Does the storage agreement impose the 

lease at Exhibit D on landowners? 

A. I would say it imposes those on the 

unleased landowners, yes. 

Q. Okay.  And are you saying it does not 

impose Exhibit D and the terms of Exhibit D on the 

leased landowners? 

A. I would say that's a fair 

characterization.  I believe that we've entered 

into a lease agreement with individual landowners. 

Q. Do the individual lease agreements that 

you've entered into with landowners have any 

material differences to the Exhibit D in the 

storage agreement? 

A. I would say not material. 

Q. And that's because you absolutely refuse 

to negotiate any kind of material change to the 
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lease for exactly that reason; right? 

A. That is not true. 

Q. Why was it that you did not negotiate 

material changes to your lease? 

A. Well, Mr. Braaten, through good-faith 

negotiations with over 450 landowners, we acquired 

in excess of 146,500 acres covering 16 townships 

and 3 counties, and from the start we had some 

changes to that agreement. 

Q. How many? 

A. I don't recall specifically, but we've 

made some changes to the agreement.  Some -- 

Q. More than five? 

A. I don't recall the exact number. 

Q. Less than ten? 

A. I don't recall the exact number. 

Q. Less than 20? 

A. I don't recall the exact number of 

changes. 

Q. Less than a hundred? 

A. I don't recall the exact number of 

changes. 

Q. But none of them were material? 

A. No, I believe some were, including an 

increase in the royalty rate. 
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Q. How much? 

A. A 50 percent increase in royalty rate. 

Q. To whom? 

A. All landowners that signed equally. 

Q. Okay.  Okay.  So you've made a few changes 

to the global lease you circulated.  Other than 

changes that you made to the lease for anyone who 

signed the lease, did you make any changes to the 

lease in response to concerns expressed from any 

individual that were material? 

A. Yes.  As I testified before, as we 

developed the project, we offered a no 

surface-facilities clause to a number of 

individuals. 

Q. Okay.  Anything other than that? 

A. Not that I recall. 

Q. How many leases did you say you signed? 

A. So we've executed -- the exact number I 

don't know.  What I could tell you is I know that 

it's over 450 different individual signatures 

across multiple different agreements.  That covers 

the -- the large scope of the project, including 

the 146,000 acres that we've acquired. 

Q. And you didn't allow a single landowner a 

single material change based on their concerns in 
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all of those negotiations? 

A. I think that's a mischaracterization. 

Q. Can you name one? 

A. Sure.  Favored nations at the request of 

your client.

Q. And that went to everyone; right? 

A. It did, yes. 

Q. So I'm talking about changes that weren't 

global to the lease for everybody who signed.  

A. No, we treated everybody equally. 

Q. So no material changes to the lease form 

based on negotiations with landowners about their 

concerns? 

A. No, but we took into consideration all of 

our discussions across that entire footprint with 

all these different landowners. 

Q. If your answer to the landowners' concerns 

and questions before they even expressed them is 

no, how is that good faith? 

A. Well, our answer wasn't no.  We sat down 

and had multiple meetings with many landowners from 

the start of the project. 

Q. How many material changes to the lease did 

those meetings result in? 

A. Again, I don't know the exact number, but 
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I can say that we've made some adjustments to that 

lease.  I think that lease is reflected in the 

exhibits. 

Q. And so the landowners who signed a lease 

with you would get the same lease imposed on them 

if they had not signed that lease? 

A. Yes, with a few minor exceptions.  For 

example, a no surface occupancy clause that we've 

granted to some. 

Q. Okay.  Any other exceptions? 

A. No. 

Q. Did you grant the no surface occupancy 

clause only to those landowners who you were not 

intending to put anything on anyway? 

A. Well, I think the best way to understand 

this is that when we started our project and our 

leasing, it required some site characterization, 

and so we didn't have a -- a complete understanding 

of where everything would go.  Through that site 

characterization process, we were able to determine 

where those things are located.  And so it is 

something that we were willing to grant to those 

once we understood where we -- where we were 

putting our facilities. 

Q. If you do not reach an agreement with the 
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North Dakota Department of Trust Lands at the time 

that this Commission issues its order, are you 

asking this Commission to issue an order also 

amalgamating the State lands that are administered 

by detail? 

A. If we were unable to enter into an 

agreement and the Commission entered an order, it 

would amalgamate those lands.  It is not our 

intention to do that.  As I stated previously, 

we've been actively working through the terms of 

that agreement with the attorney appointed to 

assist who's been in some of the many hearings I 

think that you've been in, too, so -- 

Q. Has he shared any price points with you 

from other transactions?  

A. Can you elaborate on that question?  

Q. Has the attorney with whom you're 

negotiating for the Department of Trust Lands 

shared with you any price points or comparable 

transactions he thought you might want to review in 

talking about compensation? 

A. They have not. 

MR. BRAATEN:  Lawrence, were you using -- 

which number are you using for the application?  

MR. BENDER:  1A.  
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MR. BRAATEN:  Okay.  I'm going to have you 

take a look at Exhibit 1A, which I understand to be 

the application for the Leingang facility?  

MR. BENDER:  Yes. 

Q. (MR. BRAATEN CONTINUING)  And I'd like to 

direct your attention to the storage agreement 

within the application.  Do you have the page up in 

front of you -- I show it as page 2 that has the 

recitals listed at the top? 

A. I do. 

Q. Okay.  So the recital states, "It is in 

the public interest to promote the geologic storage 

of carbon dioxide in a manner which will benefit 

the state and the global environment by reducing 

greenhouse gas emissions and in a manner which will 

help ensure the viability of the state's coal and 

power industries, to the economic benefit of North 

Dakota and its citizens."  

How does the Summit project benefit the 

State and the global environment by reducing 

greenhouse gas emissions? 

A. (BY MR. BOESHANS)  So clearly our project 

reduces greenhouse gas emissions.  We're storing 

significant amounts of CO2. 

Q. How is that a benefit to the global 
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environment? 

A. So it's reducing emissions, number one.  

Number two is we are providing -- we're -- we are 

commercializing CCS and demonstrating commercial 

CCS that can be implemented for others or by 

others.  We're also supporting North Dakota's 

largest industries.  Obviously the -- the CO2 that's 

coming from our project is being -- originated from 

corn and corn markets are important to the citizens 

of North Dakota.  Supporting commodity prices and 

land prices for agricultural sector.  We're also 

creating the opportunity for owners of pore space 

to monetize that value of that resource. 

Q. At whatever price you choose? 

A. At the -- at the royalty rate in which 

we've agreed to with in this case 93 percent of the 

landowners. 

Q. You didn't change it for a single one of 

them, though; right? 

A. No.  As Jeff testified to, we changed -- 

we adjusted the royalty rate during our 

negotiations. 

Q. Globally.  

A. Correct.  We -- we entered into a -- 

included a favored nations clause, so it applies to 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

102

all.  

Q. How does reducing greenhouse gas emissions 

benefit the state of North Dakota? 

A. Well, in this case it allows the 

continued -- allows the plants in this case, the 

ethanol plants, to continue producing ethanol and 

selling that -- having access to new markets, 

continuing the viability of those plants and that 

industry --

Q. Which ethanol plants?  

A. -- therefore supporting the -- therefore 

supporting the corn markets. 

Q. Oh, okay.  I'm sorry.  I should have let 

you finish.  Sorry.  

But that's a benefit from a speculative 

uplift in the price of corn from the financial 

success of the ethanol plants flowing from their 

response to a regulatory issue; right? 

A. I wouldn't characterize it that way. 

Q. How would you characterize it? 

A. I'd say corn is a globally traded 

commodity, and our project and our project partners 

create a significant demand.  And so there's a 

supply/demand relationship.  And to the extent that 

they continue to operate and purchase that volume 
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and likely more, that that has a positive impact on 

the overall agricultural commodity markets and 

specifically corn.  

Q. Okay.  So let's put that aside and I want 

to ask my specific question again, which is how 

does reducing greenhouse gas emissions benefit the 

state of North Dakota? 

A. Again, as I said, this project reduces 

greenhouse gas emissions. 

Q. But I'm not asking about projects that 

are -- or benefits that flow from this project.  

I'm simply asking how does reducing greenhouse gas 

emissions benefit the state of North Dakota?  Or 

maybe I should start does it benefit the state of 

North Dakota to reduce greenhouse gas emissions in 

Iowa? 

A. So I think as you think about greenhouse 

gas, you can't think about it as one state at a 

time.  Obviously, air goes everywhere.  CO2 is in 

the air so reducing it at one point impacts the 

overall concentration of CO2, you know, globally, so 

to speak. 

Q. But that's not a substantial and direct 

impact for the citizens of North Dakota with 

respect to the air they're breathing because we 
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took emissions out of the air in Iowa? 

A. I would say that reducing -- excuse me -- 

reducing CO2 emissions -- reducing CO2 emissions is 

not about making the air healthier.  I don't really 

understand the question or the -- the point of the 

question. 

Q. What benefits flow to anyone from reducing 

greenhouse gas emissions? 

A. (BY MR. SKAARE)  Perhaps this will provide 

a little more understanding to the recitals.  North 

Dakota Century Code Chapter 38-22-01 is policy.  It 

reads, "It is in the public interest to promote" -- 

excuse me -- "to promote geologic storage of carbon 

dioxide."  Doing so will benefit the State and the 

global environment by reducing greenhouse gas 

emissions.  Consistent with the statute, we 

included this in our recitals, and we believe that 

there is benefits.  I don't know that we can get 

into the very specifics here.  I think you're 

asking a broad question. 

Q. What benefits do you think there are to 

the State of North Dakota from reducing greenhouse 

gas emissions?  Can you name one? 

A. Yes. 

Q. What? 
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A. I believe it -- it allows one of our major 

ethanol plants the opportunity to engage in 

low-carbon fuel markets. 

Q. How does the Summit project help ensure 

the viability of the state's coal industry? 

A. (BY MR. BOESHANS)  So I would say based on 

my experience pursuing commercial CCS for the coal 

industry, the biggest challenge is others having 

done it before, having been done at large 

commercial scale.  And so by deploying CCS at 

commercial scale, as we will here, we, in essence, 

build out the pathway, if you will, for others to 

follow and do the same.  

Additionally, we're building a CO2 

transportation network that can provide benefits to 

others or opportunities for others to -- to use as 

well. 

Q. So how is the coal industry going to 

benefit from what you're doing? 

A. They're going to benefit from ultimately 

the -- the demonstration at commercial scale and 

that it's -- that it's been done and that by 

extension makes the second of a kind -- kind of 

provides a road map, so to speak. 

Q. Didn't Minnkota already demonstrate it's 
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fully capable of doing that and then come in here 

and express concerns about your application? 

A. So Minnkota has a proposed project that 

has yet to be constructed. 

Q. Have you constructed your project? 

A. Not yet. 

Q. What projects are constructed? 

A. Could you be more specific?  

Q. Well, Red Trail is demonstrating success 

with ethanol doing direct injection of carbon in 

North Dakota; right? 

A. They are. 

Q. What are you doing that they don't already 

know how to do? 

A. We are replicating the same or similar at 

scale. 

Q. You're just bigger? 

A. Yes, it's bigger. 

Q. How does the Summit project help ensure 

the viability of the state's power industries? 

A. In the same way. 

Q. If Summit constructs its project and 

injects CO2 as planned for the next 20 years, will 

that reduce the global temperature? 

A. So you're asking me to speculate?  
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Q. I don't know if I am.  

A. You are asking me to speculate. 

Q. Okay.  

A. Because I don't know what others are going 

to do as well. 

Q. Hold all other things constant.  

A. Again, I'm not a climate scientist, but I 

don't believe so. 

Q. The recitals also state that to further 

geologic storage of carbon dioxide, a potentially 

valuable commodity, may allow for its ready 

availability if needed for commercial, industrial 

or other uses, including enhanced recovery of oil, 

gas and other minerals.  Does any of that apply to 

the Summit project? 

A. Read that one more time. 

Q. "To further geologic storage of carbon 

dioxide, a potentially valuable commodity, may 

allow for its ready availability if needed for 

commercial, industrial, or other uses, including 

enhanced recovery of oil, gas and other minerals."  

A. (BY MR. SKAARE)  So as I mentioned before, 

right, these recitals are codified to a large 

extent under 38-22-01 which also reads, "Further 

geologic storage of carbon dioxide, a potentially 
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valuable commodity, may allow for its ready 

availability if needed for commercial, industrial 

or other uses, including enhanced oil recovery" -- 

excuse me -- "including enhanced recovery of oil, 

gas and other minerals."  And as I testified 

earlier, the recitals are talking about the policy 

as issued by the North Dakota State Legislature in 

38-22-01. 

Q. With the implication being that they apply 

to your project, though; right? 

A. Sure. 

Q. And that one doesn't?  That's a question.  

Sorry.  It's a bad question.  Does anything in the 

recitals, Section B, apply to your Summit project? 

A. (BY MR. BOESHANS)  Well, in reading it, it 

says, "To further geologic storage of carbon 

dioxide," which we are doing. 

Q. And is the carbon dioxide that is going to 

be stored by the Summit project going to be readily 

available for commercial, industrial or other uses, 

including enhanced oil -- recovery of oil, gas and 

other minerals? 

A. Not under the current sets of agreements, 

but potentially it could be. 

Q. If you change the law? 
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A. If I change the law?  Excuse me.  I don't 

understand the question. 

Q. Meaning that -- well, let me back up.  In 

order to get your tax credits for your project, you 

have to permanently sequester the CO2 underground; 

right? 

A. Yes, for the -- for the current customers, 

yes, or partners, if you will. 

Q. At what point are you going to switch your 

45Q credits over the EOR credits? 

A. We don't have any plans to do that. 

Q. When do you think you will? 

A. Again, I said we don't have any plans to 

do that. 

Q. So you're going to do the first 20 years 

and then do that? 

A. I would just say we don't have any plans 

to do that. 

Q. Have you talked about it? 

A. Have we talked about?  

Q. Switching to the EOR credit? 

A. We have not. 

Q. Are you going to pull the CO2 being 

sequestered in your project back out of the ground 

at some point? 
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A. That's not the plan. 

Q. Could be the plan, though, if it changes? 

A. I would say it's -- it's -- the current 

contracts require us to permanently store it.  

Q. Which contracts? 

A. What's that?  Our agreements. 

Q. Agreements with who, though? 

A. With our -- our -- with our plant 

partners. 

Q. Is that because they need it to be 

permanently sequestered in order to get their 

low-carbon fuel standard credits? 

A. That's my understanding. 

Q. How long are those agreements locked in 

for? 

MR. BENDER:  Can you speak up just a 

little bit?  

Q. (MR. BRAATEN CONTINUING)  Sorry.  How long 

are those agreement terms? 

A. I have not seen all the agreements so I 

don't know the terms. 

Q. Would it be fair to say that the CO2 is 

going to get stored there until 2040? 

A. I don't -- I don't know that that's fair. 

Q. Okay.  Is it possible that you will 
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withdraw CO2 from the reservoir before the year 

2040? 

A. Again, it's not part of our plan.  It 

might be technically possible.  I believe it would 

be economically prohibitive and it's not part of 

our plan. 

Q. Are there any legal barriers that you have 

identified that would prevent you from doing that 

other than your contracts with the partners? 

A. I haven't analyzed that to determine.  

Again, not part of our plan. 

Q. If you made a plan to withdraw CO2 from the 

reservoir, would the landowners receive any 

additional compensation?

MR. BOESHANS:  I'm going to defer to you, 

Jeff.  

A. (BY MR. SKAARE)  Sure.  Again, not our 

plan, as Wade testified.  Under the existing 

contract, there is no additional compensation for 

the removal of CO2. 

Q. Have you ever reviewed any gas storage 

agreements? 

A. Nothing specific or lately. 

Q. Have you seen gas storage agreements with 

pricing structures that require payments both for 
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things being injected into and taken out of the 

storage facility? 

A. I have not. 

Q. Are you aware that that's the most common 

price structure for a gas storage agreement in the 

United States? 

A. Sure. 

Q. Does Summit intend to compensate the 

landowners for the withdrawals of gases at any 

point if it starts withdrawing CO2? 

MR. BENDER:  Asked and answered. 

HEARING EXAMINER GARNER:  Sustained. 

Q. (MR. BRAATEN CONTINUING)  Have you done 

technical feasibility studies on your ability to 

withdraw CO2 from the reservoir after injection? 

A. (BY MR. BOESHANS)  We have not. 

Q. Have you done any kind of research or 

study on that? 

A. We have not. 

Q. Why do you say that you think it would not 

be feasible to withdraw the CO2 then? 

A. I say that I believe it would not be 

feasible because when you withdrew the CO2, you'd 

have to separate it from the rest of the -- you 

know, from the fluids and -- and separate out the 
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CO2, compress it, transport it, and then reinject 

the other fluids.  And so from that perspective, 

you'd take the CO2 from the line first.  But, again, 

we haven't -- I haven't done any studies on it to 

validate costs or -- it's just my -- from my 

general knowledge or understanding of how this, you 

know, would work under the question you were 

asking. 

Q. Is it your understanding that after 

20 years these facilities will stop taking further 

injections? 

A. It's my understanding that we are 

permitting these facilities for -- for 20 years.  

That those permits will be reviewed and updated 

every 5 years, and the time frame, you know, could 

change if CCS continues to be a commercial -- 

commercially viable solution. 

Q. But the facilities are still going to fill 

up at some point; right? 

A. Yes.  At some point the facilities would 

be full. 

Q. What do you do with all the CO2 coming 

through that pipeline when they're full? 

A. Well, then we would permit additional 

facilities or -- assuming we needed additional 
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storage, at that point we would proceed to permit 

additional facilities. 

Q. Might those facilities include things 

other than storage? 

A. Your question is "might they"?  

Q. Correct.  

A. I guess that's possible. 

Q. Would it be accurate to say there are no 

plans to shut down the flow into that pipeline when 

these storage facilities are full? 

A. I would say that we have designed the 

project around 20 years.  We haven't contemplated 

plans to shut it down afterwards.  It's just that 

is the estimated project life at this point, but 

there are no plans to shut it down when the 

facilities are full.  Again, I think it would come 

back to a -- you know, commercial considerations 

that are viable options at that point in time. 

Q. Do you have a permanent required offtake 

agreement as a term of the agreements you have with 

your partners? 

A. Say that one more time. 

Q. Yeah.  That was bad.  Let me start over. 

Do you have any contracts with your 

partners that require you to permanently take all 
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of the CO2 coming out of their ethanol plants for 

the life of their facility? 

A. Again, I'm not aware of all the details of 

those contracts.  I haven't reviewed them, so I 

can't answer that question. 

Q. Well, this is just a general question, 

too, though.  Is the idea or the commitment being 

made by Summit that they're committing to take all 

the CO2 from these plants for the life of those 

plants or is it just for a 20-year project period? 

A. I don't know the term of how long. 

Q. That's pretty fundamental to the entire 

project, though; right? 

A. Certainly the offtake agreements I would 

say, yes, I would agree are fundamental to the 

project.  What I'm telling you is I don't know the 

specific duration of 57 different contracts because 

I haven't reviewed them. 

Q. Okay.  I'll have you go to the definitions 

in the storage agreement.  

Real quick on the last question, have you 

had any of your partners renew any contracts at 

this point for offtake? 

A. Yes, I'm aware of renewals. 

Q. How many? 
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A. I don't know.  I'm just generally aware 

that we've renewed.  I don't know how many. 

Q. Have you discussed plans to expand the 

geographic area of your storage facilities where 

they exist right now in the future as a way to 

increase your storage capacity? 

A. So we have secured agreements with 

landowners that own about 145,000 or over 

145,000 acres.  Our project is much like a 

mine-mouth coal plant operation in that we have a 

very large capital investment, $8 billion, that's 

depending on utilizing every resource at the end of 

the line, much like a coal plant has -- mine-mouth 

coal plant is dependent on the lignite coal 

resource.  And so they in those operations, you 

know, have secured, generally leased hundreds of 

millions of tons adjacent to the plant.  

Initially, they'll permit a portion of 

that, develop it.  As they continue through 

operations, they'll permit incremental reserves 

over time.  I would anticipate -- you know, that's 

why we lease such a large area, and we don't have 

current plans in terms of an application or a 

specific design, but we secured pore space leases 

over a larger area with the -- with the intent at 
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some point in time having the optionality to permit 

additional areas and develop additional resources.  

But we don't have specific plans, which I believe 

is what your question was. 

Q. But if you wanted to, for example, simply 

expand the boundary of one of these storage units, 

what is the limiting factor on how much more CO2 you 

can put in?  Is it simply the geographic size of 

what is permitted or is it related to the pressures 

at which you're injecting? 

A. Yeah, that's going to -- I would say 

that's perhaps a better question for the reservoir 

engineers, but certainly there's a variety of 

factors that would come to play there.  It would be 

the design of the facility, the geologic 

characteristics, the reservoir performance and all 

of these different factors. 

Q. Have you done modeling to determine how 

much further out from the injectors past the 

boundaries of the current storage facility you 

could extend the plume in those storage facilities? 

A. We have not.  We ran our simulations for 

20 years. 

Q. On page 3 of the storage agreement in the 

definitions -- this is back to Exhibit 1A -- 
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there's a definition at 1.10 for storage expense.  

It states it's all costs, expenses or indebtedness 

incurred by the storage operator pursuant to this 

agreement for or on account of storage operations.  

Can you tell me generally what costs, expenses and 

indebtedness would be covered by this definition 

with respect to Summit's actual costs, expenses and 

indebtedness for this project? 

A. (BY MR. SKAARE)  Is it -- is it referenced 

elsewhere in the agreement besides the definition?  

Q. I don't know.  

MR. BENDER:  Do you mind if I help?  

MR. BRAATEN:  Oh, no.  Go ahead. 

MR. BENDER:  Take a look at 11.3. 

MR. SKAARE:  Yeah, almost there.  Yeah, 

11.3 references under Article 11, Relationship of 

Parties, 11.3, Pore Space Owners Free of Cost.  

"This Agreement is not intended to impose and shall 

not be construed to impose upon any Pore Space 

Owner any obligation to pay any Storage Expense 

unless such Pore Space Owner is otherwise 

obligated."  So I would suggest or -- that it was a 

definition intended to come back to reference that 

section, which is, "All costs, expenses or 

indebtedness incurred by the Storage Operator," as 
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sort of a comprehensive definition of any expenses 

that are not allocated to the pore space owner. 

Q. (MR. BRAATEN CONTINUING)  Can you give me 

a few examples of costs and expenses or 

indebtedness incurred by the storage operator 

pursuant to this agreement for or on account of 

storage operations? 

A. Sure.  Lease operating costs or other 

things are not intended to be imposed upon the pore 

space owners. 

Q. What are the lease operating costs for the 

leases here? 

A. So a lease operator would be someone who's 

working on the project or other sort of expenses in 

relation to the operation of the facilities are 

what I consider storage expenses. 

Q. Okay.  So the lease operator, you're 

referring to the pore space leases with the 

landowner and Summit as the operator? 

A. Yes. 

Q. Okay.  And those are the expenses for the 

operations related to those pore space leases; 

right? 

A. That is correct. 

Q. And so storage expense as used here 
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doesn't cover the amounts paid for the pipeline 

easements for the Midwest Carbon Express; correct? 

A. I don't know that that's correct.  Can you 

repeat that question?  

Q. Well, let me ask it -- I thought I knew 

the answer so let me ask it.  Do storage expenses 

as defined in the storage agreement as all costs, 

expense or indebtedness incurred by the storage 

operator pursuant to this agreement for or on 

account of storage operations refer to the payments 

made for easements for the Midwest Carbon Express 

Pipeline? 

A. I'm sorry.  I need it again.  I want to be 

clear on this one.  

MR. BRAATEN:  Steph, would you mind 

reading it?  

(Record read as requested.) 

MR. SKAARE:  Your question is confusing.  

I can answer it this way:  I believe that the 

definition is comprehensive, and that pursuant to 

Article 11.3 that it is not intended to impose any 

of those costs upon the pore space owners. 

Q. (MR. BRAATEN CONTINUING)  What confuses 

you about the question? 

A. The length, for starters. 
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Q. Okay.  I can shorten it up for you.  

A. Sure. 

Q. Lease operating expenses, you're referring 

to that as the expenses of the operator; right? 

A. Well, I -- you asked for an example. 

Q. Okay.  And you're saying lease operating 

expenses.  

A. So I was not comprehensive at all. 

Q. Right.  But that's one?  

A. Sure. 

Q. Okay.  Has Summit paid money for easements 

for the Midwest Carbon Express Pipeline? 

A. Yes. 

Q. Is that money that you paid for those 

easements something you would consider a storage 

expense as defined under Section 1.10 of the 

storage agreement? 

A. I believe it falls under the overall costs 

and expenses of a storage operator. 

Q. How about the cost of the pipe? 

MR. BENDER:  Are you talking about the 

costs of the pipe for the pipeline or are you 

talking about costs of the pipe for the flowlines?  

Q. (MR. BRAATEN CONTINUING)  That's a fair 

question.  I mean for the main pipeline, the 
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Midwest Carbon Express Pipeline.  

MR. BENDER:  If you know. 

MR. SKAARE:  I don't know. 

Q. (MR. BRAATEN CONTINUING)  You don't know 

if the cost for the pipe for the Midwest Carbon 

Express Pipeline would be considered part of the 

storage expenses as they are defined in the storage 

agreement, Section 1.10? 

A. I don't know that I'm the best person to 

answer the question with respect to all things that 

would be considered a storage expense. 

Q. Did you draft that definition? 

A. I worked and oversaw the development of 

this, yes. 

Q. Well, what did you mean when you wrote it? 

A. I think as I was testifying earlier, it 

was intended to create, as listed in 11.3, cost 

free to the pore space owners, much like an oil and 

gas lease, that they're not intended to pay for the 

expenses of the injection operations. 

Q. But there's never a question that any of 

those oil and gas lessors need to pay for the 

Dakota Access Pipeline, is there? 

A. No. 

Q. So why would the people in the storage 
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facility have any concern with the pipeline from 

Iowa?  

Let me ask you a different question.  Are 

you telling me that all the expenses for your 

pipeline are included in the storage expenses for 

the storage facility? 

A. I guess I'm not sure I'm understanding the 

line of questioning. 

Q. Do you understand that question? 

A. Can you rephrase it?  

Q. Are all of your expenses for the Midwest 

Carbon Express Pipeline considered expenses 

incurred by the storage operator on account of the 

storage operations? 

A. I would say yes. 

Q. So is that pipeline part of what you're 

asking the Commission to give you a permit for 

today? 

A. No.  If you're referring to the pipeline 

in front of the PSC, the answer is no. 

Q. Well, I don't mean the siting permit.  I'm 

asking you when you refer to the storage facilities 

you're asking the Commission to permit, are you 

including your pipeline to Iowa in that? 

A. No. 
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HEARING EXAMINER GARNER:  Okay.  Why don't 

we stop here and take an hour for lunch. 

MR. BRAATEN:  Okay.  

(Recessed at 12:08 p.m. and reconvened at 

1:10 p.m.)

HEARING EXAMINER GARNER:  We are back on 

the record.  Mr. Braaten, I believe you were 

questioning Summit's witnesses. 

MR. BRAATEN:  Thank you, Your Honor. 

Q. (MR. BRAATEN CONTINUING)  There was a 

short discussion, Mr. Boeshans, about mine-mouth 

plants, and I think you were explaining how North 

Dakota's mine-mouth plants work as an analogy for 

the Summit project; is that a fair statement?

A. (BY MR. BOESHANS)  That's correct. 

Q. Okay.  Is it your testimony that the 

lignite mines and the mine-mouth plants in North 

Dakota are a single source? 

A. I can't testify to the agreements that 

exist between all of the mines and all of the 

plants because they all have contracts -- different 

contracts and contract terms.  My point is those 

utilities and/or co-ops made significant 

investments and entered into relationships with -- 

or contracts with their coal providers that 
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required the coal provider to provide them the fuel 

they needed to run the plant or the resource, said 

differently, for decades.  And many of those have 

survived for now greater than 50 years.  

The similarity to the Summit situation is 

that we were investing $8 billion to move CO2 to 

Oliver and Mercer County and so, consequently, you 

know, we've secured to date over 145,000 acres of 

pore space and today we're considering permits to 

develop 90,000 acres. 

Q. You were an executive at a coal mine; 

right? 

A. I was. 

Q. Do the coal power plants and the coal 

mines have different industrial classification 

codes? 

A. I don't recall what their industrial 

classification codes are. 

Q. If they used different industrial 

classification codes, would that indicate to you 

that perhaps Summit should consider something 

similar by way of analogy? 

A. I -- again, I'm not an expert in those 

codes and classification codes in terms of how 

they're used for tracking.  I really can't answer 
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your question. 

Q. Do the words "other nonhazardous waste 

treatment and disposal" describe the storage 

facilities? 

A. Say that again.  Repeat that again. 

Q. "Other nonhazardous treatment and 

disposal."  

A. Again, I'd have to look at all of the 

codes to say which one fits the best. 

Q. Well, and I'm not asking what fits the 

best, but do those words describe the Summit 

storage facility?  

Let's break it down.  The emissions -- the 

CO2 is coming from emissions from ethanol plants; 

right? 

A. Correct. 

Q. Would they consider that a waste stream 

coming out of their emissions stack? 

A. Coming out of their stack they would, yes, 

I presume. 

Q. Are you -- and we've talked about how you 

don't have any plans to pull the CO2 back out; 

right? 

A. Correct.  Back out of the reservoir, 

you're saying?  
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Q. Correct.  

Could we agree that CO2 is nonhazardous? 

A. In -- yes, in the atmosphere, for sure. 

Q. So other nonhazardous treatment and 

disposal, do those words just generally describe 

what Summit's doing with its storage facilities? 

A. I would say the way you've described it, 

yes. 

Q. Okay.  Are you aware that 221112 is the 

industrial classification code for fossil fuel 

generation? 

A. I'm not. 

Q. Are you aware that 212114 is the 

industrial classification code for surface coal 

mining? 

A. I am not. 

Q. Does fossil fuel generation describe the 

lignite power plants in North Dakota, generally 

speaking? 

A. Yes, generally speaking.

Q. And does surface coal mining describe the 

lignite mines at the mine-mouth plants in North 

Dakota, generally speaking? 

A. Yes.  Generally speaking, yes. 

Q. And you'd agree that a fossil fuel 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

128

generation plant is a different facility than a 

surface coal mine? 

A. Yes. 

Q. There was testimony earlier that you would 

do your level best to not put surface facilities on 

an unleased landowner.  Why can't you just put into 

the Exhibit D lease no surface access for the 

unleased landowners? 

A. The Exhibit D in the storage agreement?  

Q. Sorry.  Yes.  

MR. BOESHANS:  Go ahead, Jeff. 

A. (BY MR. SKAARE)  Sure.  To the extent that 

we had a clause for no surface facilities, I don't 

know that it would be that difficult to add that to 

the -- to the lease. 

Q. Can -- 

A. We know that some access may be necessary 

for things such as seismic or other things. 

Q. Is that something that you would know well 

in advance? 

A. I think that's safe to say. 

Q. So is it also safe to say that the 

Industrial Commission could include a provision 

allowing no surface access for unleased mineral -- 

or unleased surface owners, and if you needed any 
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relief from that, say, to conduct seismic, you 

could always come back and ask for that; right? 

A. To be clear, you used the term no surface 

access, and I probably should be clear about it's a 

no surface-facilities clause. 

Q. What can you do other than put facilities 

on the surface with a no surface-access clause that 

you have in your leases? 

A. To the extent we'd be required, we would 

continue to negotiate and work with landowners for 

purposes of seismic or other times we would need to 

enter into the land, thus access. 

Q. So if you had agreed to a no 

surface-access provision with a landowner -- sorry.  

Let me start over.  

With respect to the provision you've 

referenced that is a no surface-access provision 

that was included in some of Summit's pore space 

leases, is it your testimony that Summit would 

still be allowed to conduct seismic operations on 

those properties even with the applicability of 

that no surface-access clause? 

A. This may be a good time to make sure that 

my testimony is straight.  I may have used the term 

no surface access in general terms.  What it is is 
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a no surface facilities that we've offered to the 

landowners across the -- across the board.  So to 

the extent that I said that differently, that was 

not intentional. 

Q. Specifically, does the provision state, 

"Unless otherwise agreed in writing, lessee agrees 

that there will be no facilities, including well 

sites, pipelines, power lines, or other surface 

facilities on the following described real 

property," and then it would go on to describe 

whatever lease -- 

A. Yes.  That's correct.  Thank you for 

bringing that up.  That's the clause. 

Q. And so what -- the version I have at least 

states as the title before what I just read No 

Surface Occupancy.  And so is it a fair statement 

that the no surface-access or no surface-facilities 

clause that we've discussed, let's call it a no 

surface occupancy clause for the moment, regardless 

of what we call it, we're still always talking 

about the same clause; right? 

A. Yes. 

Q. And with respect to that clause and the 

leases in which it appears with Summit and then the 

pore space owners, is it your position that Summit 
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still has the right to go on and conduct seismic 

operations even on property with a lease that has 

that no surface occupancy clause? 

A. Yes. 

Q. Did you hear concerns from landowners 

about seismic operations? 

A. Yes. 

Q. And what were those concerns? 

A. Concerns about distances from existing 

water wells. 

Q. With respect to the storage facilities, is 

Summit asking to amalgamate the interests of just 

the unleased owners? 

A. That is correct. 

Q. But is it intending to impose the 

provisions of the storage agreement with the 

attached pore space lease on all owners, leased or 

unleased? 

A. So, Mr. Braaten, as I testified before, I 

do believe that, yes, it does, but it also -- you 

know, we have written agreements with the existing 

lease owners that we feel would govern with respect 

to the -- the terms of the lease. 

Q. Can I have you look at Section 3.3 of the 

storage agreement? 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

132

A. Sure.  

Q. And so you're able to testify that you're 

going to honor those other leases because in 

Section 3.3 of the storage agreement you're going 

to impose on everyone, leased or unleased, it 

states that the provisions of the various leases, 

agreements, or other instruments pertaining to 

respective tracts or the storage and storage 

substances therein, including the pore space leases 

attached hereto as Exhibit D, are amended to the 

extent necessary to make them conform to the 

provisions of this agreement.  

Did I read that right?  

A. You did read that correctly. 

Q. So anyone who signed a lease is having 

their lease conformed to this storage agreement no 

matter what they negotiated with you and that's 

what you're asking the Industrial Commission to do 

right here, right now.  Did I get any of that 

wrong? 

A. I don't necessarily agree with that. 

Q. What do you disagree with? 

A. I think the two work hand in hand still. 

Q. What two? 

A. The storage agreement and the pore space 
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leases that we've entered into. 

Q. How so? 

A. Because it says that they shall otherwise 

remain in effect. 

Q. But only to the extent they are now in 

perfect conformance with the lease that you have 

submitted to the Industrial Commission to impose; 

right? 

A. Perhaps, but I don't -- I know that 

Summit's intention is to honor the lease agreements 

that we've entered into. 

Q. Then why doesn't it put that intent in 

writing that it's asking the Commission to do 

today? 

A. I'm not sure. 

Q. Would you like to ask the Commission to do 

that, then? 

A. I would think so. 

Q. Yeah?  

A. I think it would be fair. 

Q. So we're going to amend this provision to 

allow all of the pore space leases signed to remain 

in full force and effect and not be abridged in any 

way by the storage agreement submitted here? 

A. I think I'll defer to counsel on the best 
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way to amend it rather than testify to it. 

Q. Okay.  Up above in the definitions there's 

a storage facility participation, the term, and 

then that refers to -- well, I'll just read it to 

start.  It says "Storage Facility Participation" -- 

sorry, I'm on page 4.  

A. Mm-hmm. 

Q. -- "is the percentage shown on Exhibit 'C' 

for allocating payments for use of the Pore Space 

under each Tract identified in Exhibit 'B'." 

So I think I will start with Exhibit C, if 

we can.  

Would it be accurate to say that when you 

listed the tracts -- let me start that over. 

Would it be accurate to say that the 

tracts listed were identified as all of the acreage 

that is both in the storage facility and in any 

given section and that would be one tract? 

A. I think so. 

Q. That was a bad question.  Sorry.  So let 

me just -- tract number 1 includes all lands in 

Section 27 that are also in the storage facility; 

is that right? 

A. I'm -- the one I'm looking at is maybe 

different.  I'm looking at -- 
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Q. Oh, sorry.  

A. -- storage 1, but I anticipate that your 

question is -- the answer is yes. 

Q. Yeah.  Let me grab the one you're on real 

quick.  Okay.  So tract 1 refers to Section 34 on 

the application you're looking at in Exhibit C to 

the storage agreement; is that right? 

A. It does. 

Q. Okay.  And so it's only 120 acres, and I'm 

presuming that that is because tract 1 includes all 

acreage from Section 34 that is also in the storage 

facility; is that accurate? 

A. That is accurate. 

Q. And is that how you determined each 

separate tract would essentially be a separate 

section and all of the land from that separate 

section then is also within the storage facility? 

A. That is correct. 

Q. Okay.  And so just as one example, tract 

number 1 refers to Section 34, Township 142 North, 

Range 87 West, and that has 120 acres and a tract 

participation factor of 0.40754336 percent.  Would 

it be fair to say that that is the percentage of 

the total acreage that tract 1 makes up of the 

storage facility? 
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A. Yes. 

Q. Okay.  And so if we go up to Exhibit B.  

MR. BENDER:  Did you say B or D?  

MR. BRAATEN:  Exhibit B, as in boy.  

MR. BENDER:  Okay.  Thank you.

MR. BRAATEN:  And it is the tract summary. 

Q. (MR. BRAATEN CONTINUING)  And there, 

again, we have tract number 1, Section 34, Township 

142 North, Range 87 West, 120 acres, but we have 

three different owners of interest each with, we'll 

just say, 40 acres each.  

A. Mm-hmm. 

Q. And so they each have 33.3 percent tract 

participation and that is the tract participation 

factor for that tract number 1 and their interest 

in it; is that accurate? 

A. Yes. 

Q. Okay.  And then the storage facility 

participation would essentially -- well, let's just 

go straight across the top line for Gerald.  So 

essentially what this means, then, is for tract 

1 -- and I don't know, Gerald may have other 

tracts, but let's say that Gerald just owns tract 

1 -- what this says is that Gerald's interest in 

that tract is 33 percent and therefore you would 
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multiply that -- well, actually, how do you get 

from the tract participation to the storage 

facility participation? 

A. Sure.  Let me grab one number and I can 

explain it.  May I see Exhibit 5A?  I think we had 

it below us here.  I have it.  Exhibit 5A shows 

that the total acreage for the Summit Carbon -- or 

for the SCS1, TB Leingang, as 29,444.72 acres.  If 

you were to divide 40 by that number, you would see 

that Gerald -- he pronounces his name Gerald --

Q. Thank you.  

A. -- at .00135848 or .13584799 -- or 779 -- 

Q. Okay.  

A. Sorry.  

-- percent. 

Q. So the storage facility participation 

number would be the proportionate share of the 

acreage for that individual landowner based on 

their interest in that tract if we are following 

their name across the row in your Exhibit B?  That 

was bad.  Let me start over.  

So let's start with Gerald.  If we go 

across, that storage facility participation number 

is .13584779? 

A. Correct. 
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Q. That would be his -- and putting aside 

potential other interests, but if we assume this is 

his only interest, what that is indicating is 

that's his proportionate interest in the storage 

facility based on his percentage interest in 

tract 1? 

A. That is right. 

Q. Okay.  How did Summit determine which 

landowners it would ask the Commission to 

amalgamate for its projects?  And just so I'm not 

confusing you, I'm not trying to ask for names 

here.  What I mean is not -- not the people, but 

how did you decide which tracts of property or what 

land you needed to amalgamate for purposes of the 

project and the applications? 

A. Sure.  The unleased landowners inside the 

storage facility boundary. 

Q. Okay.  Why the ones that are inside the 

storage facility boundary? 

A. So development of CO2 or CO2 storage 

projects requires the cooperation of multiple 

parties, and because their land is internal or 

inside of that boundary, we know that it will be 

impacted, or said differently, have CO2 stored in it 

and that's why we're seeking to amalgamate that 
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interest to develop the rights of the other 

93 percent on average. 

Q. How was the storage facility boundary 

determined? 

A. By the geologic model. 

Q. Based on landowners that need to be 

amalgamated or what was the basis for the 

boundaries as set? 

A. (BY MR. BOESHANS)  Yeah.  So maybe I can 

help with that one.  So the storage facility 

design, or said different, simulation determines 

the boundary or the plume extents at the end of 

20 years of injection.  Then we also modeled the 

stabilized plume and then established the boundary 

outside of that generally following describable 

lines.  It would have curved lines.  We followed a 

describable boundary that included buffer around 

that. 

Q. How far did you place the storage facility 

boundary from the extent of the modeled plume? 

A. The boundary was not always consistent.  

In other words, we didn't just use the same buffer 

everywhere.  

Q. What's the range? 

A. Don't recall specifically.  I would say it 
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ranges between 500 feet, thousand feet, somewhere 

in that neighborhood per my recollection, and maybe 

as much as half a mile or so. 

Q. With respect to the modeled CO2 plume --

A. Mm-hmm. 

Q. -- that line was drawn based on literally 

what the model generated for the external 

boundaries of that plume; right? 

A. Yeah.  I'll let Amanda testify more 

specifically to that, but that was my understanding 

is we were looking at the -- the model output for 

the plume boundary at the end of 20 years of 

injection.  And then, additionally, the plume 

boundary -- or the stabilized plume boundary 

approximately 16 years later or I forget exactly 

the name, but the stabilized plume boundary, and 

that's what -- then we developed a storage boundary 

outside of that. 

Q. Did someone at EERC make the decisions on 

the extent of the buffer area between the 

stabilized plume boundary and the buffer zone -- or 

the storage facility boundary? 

A. No.  They had -- they had input on it, but 

we made the decisions -- Summit made the decisions. 

Q. Based on what considerations? 
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A. Based on all the things I mentioned, along 

with kind of the -- the -- which included, you 

know, describable boundaries, reasonable buffer and 

participating landowners. 

Q. So you didn't draw the boundaries to 

exclude unleased owners that you weren't able to 

get leases from? 

A. So if we had adequate buffer, we would -- 

we would not -- try to -- try to minimize the 

amalgamation or the force -- 

Q. How do you determine whether the buffer is 

adequate? 

A. Basically, we know that the boundaries, if 

you will, that are identified, you know, by the 

modeling are at -- on thousand-foot blocks, 

thousand-foot grid cells, and 5 percent saturation, 

so we know what we start out with.  It's fairly 

thick to begin with.  And then ultimately from that 

we look at what is a reasonable boundary or buffer 

that we have -- I would describe it as confidence 

the plume will stay -- plume will stay inside of 

and have included margin for error. 

Q. What was the range of the buffer area from 

the plume limit? 

A. As I recall, it was around 500 feet to a 
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half mile, maybe more.  Again, I'd have to go back 

and look specifically or we'd have to look 

specifically at those.  I don't recall them off the 

top of my head. 

Q. But you're saying the model was using 

thousand-foot blocks? 

A. Yes.  The grid cell size was a thousand 

feet, as I recall it. 

Q. Why 5 percent saturation and not something 

lower? 

A. I'm going to defer that one to the -- to 

the EERC team. 

Q. Why did you use 5 percent? 

A. I used 5 percent because that's what the 

standard that EERC had indicated had been used in 

other permits, to my knowledge. 

Q. Do you have any actual testing? 

A. What kind of testing?  

Q. Any.  

A. Again, I -- what kind of testing?  

Q. Testing to determine the saturation.  

A. No.  Testing to determine the saturation, 

it's predicted by the model from my understanding. 

Q. If you're using thousand-foot blocks, how 

can that model tell you anything about where to put 
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a buffer in a 500--to-2,000-foot range? 

A. Again, I'm going to defer that to the 

reservoir engineering and geoscience team that is 

more knowledgeable on the model and the software 

and its reliability and predictability and how it's 

been used. 

Q. Is it your understanding that a change in 

the 5 percent saturation could change the extent of 

the plume model? 

A. Again, that's outside of my specific area 

of expertise and knowledge on how the model works, 

but I would anticipate change of saturation 

would -- potentially could change the boundary, 

push it into a different cell. 

Q. And it's your testimony that EERC is the 

one who made the decision on -- well, let me start 

that over. 

With respect to the saturation percentage, 

generally speaking, is it your testimony that the 

folks at EERC made the decisions related to that 

percentage and the modeling? 

A. The EERC team of experts made a 

recommendation to us on percentage saturation that 

as I understand was consistent with what other 

projects had done, and that's what we used in 
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developing the -- the permit application.  But, 

again, they'll be testifying later.  They can speak 

more specifically to the exact methodologies and 

workings of the software. 

Q. Is there any reason you would want to hide 

that data from further review? 

A. Hide what data?  

Q. The data used by EERC to create the model.  

A. Not to my knowledge.  I believe it's 

submitted to the -- to the DMR. 

Q. The raw data for the model is submitted to 

the DMR? 

A. I'm going to let them testify 

specifically, but that's my understanding is that 

the model itself has been submitted to the DMR. 

Q. Do you know when? 

A. I don't know exactly the date. 

Q. Was it within the last four weeks? 

A. No.  It would have been prior to that. 

Q. And you're testifying that the data -- the 

data decks and the model itself were all submitted 

to the DMR? 

A. Again, I'll have to, you know, defer to 

the team that put all of the submittals into the 

DMR.  It is my understanding that the geologic 
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model was submitted to the DMR. 

Q. Is there a reason that you would not want 

people to have the data to assess that model? 

A. No, I don't -- I don't think so.  I -- 

it's my understanding that that, once submitted to 

the DMR, is publicly available.  But, again, my 

understanding. 

Q. Can I have you turn to Section 1.15 and 

the definition of Storage Reservoir.  

I'll ask a quick question first.  I was 

going to ask some questions about, for example, the 

variation or range of vertical depth of pore space 

throughout the reservoir.  Would those be better 

for the EERC folks? 

A. Yes. 

Q. Okay.  Let's go down to 1.16 for Storage 

Rights, then.  From where does Summit obtain 

storage rights to explore, develop and operate 

lands within the facility area?

MR. BOESHANS:  Jeff, I'll defer to you. 

A. (BY MR. SKAARE)  So I'm a little confused 

by the question.  Are you wondering -- well, maybe 

you can ask it in a different way so I can 

understand the question.

Q. Does Summit have any rights to explore, 
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develop and operate lands within the facility area 

for the storage of storage substances as those 

words are used in Section 1.16 of the storage 

agreement? 

A. Yes.  Under the terms of the lease. 

Q. Which lease? 

A. To the extent that we have leased owners, 

and then this would tie back, of course, to the 

lease that we're -- we've attached as Exhibit D. 

Q. Okay.  So as defined, storage rights are 

the rights to explore, develop and operate lands 

within the facility area for the storage of storage 

substances, and your testimony is that the source 

of those rights is the -- or are the leases signed 

with the individual pore space owners as well as 

the lease attached as Exhibit D to the storage 

agreement; is that accurate? 

A. I think that's fair. 

Q. When you sign a lease -- one of the pore 

space leases with one of the landowners who signed, 

how is it that you get rights from signing a 

contract with them? 

A. Well, I think the question's basic, and I 

don't mean this to sound -- we've entered into a 

property right agreement --
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Q. Yeah.  

A. -- through the terms of a lease. 

Q. Yep.  

A. Is that the question you're asking me?  

Q. And are they conveying property rights to 

you in exchange for money? 

A. Yes. 

Q. And so in that situation, there's a 

consensual transaction by which that landowner 

transfers specific property rights to Summit? 

A. That is correct. 

Q. In the case of Exhibit D attached to the 

storage agreement, there's no consent from any 

landowners, so by what power is that imposed on a 

landowner if not by his consent? 

A. If the Commission were to enforce 

Exhibit D, the rights to inject and store carbon 

dioxide under the terms of that lease would exist 

in paragraph 4, but I understand that that's an 

imposed lease. 

Q. And what power does the Commission have to 

impose a contractual document on a North Dakota 

citizen? 

A. I think that's more of a legal question. 

Q. Are you a lawyer? 
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A. I am.  So that's -- the powers granted by 

the legislature in 38-22 to allow for the 

amalgamation is the power that is granted to the 

Commission through the legislature.  

Q. And what is the Commission doing when it 

amalgamates property rights? 

A. Again, not trying to be flippant, I mean, 

they're amalgamating the rights -- i mean, 

they're -- can you expand on the question?  I'm not 

sure I understand the next -- 

Q. After the Commission amalgamates property 

rights, does Summit end up with some property 

rights that previously belonged to a landowner? 

A. I would say yes, that's fair. 

Q. Because the Commission took it from them 

and gave it to you? 

A. I wouldn't characterize it like that.  I 

think the Commission's working under the authority 

granted to it by the State legislature. 

Q. Authority to take private property; right? 

A. To amalgamate interests across multiple 

owners for the development of CO2.  I understand the 

question, yes, it is the property -- 

Q. In order to amalgamate the owners, what 

you're doing is taking their property rights and 
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telling them you no longer have the right to 

exclude me from your property.  I'm coming on 

whether you like it or not, and that means that you 

now have a property right, the right to exclude, 

that they used to have, but now they don't have and 

you do have, all by virtue of the Commission order; 

is that accurate? 

MR. BENDER:  Objection.  Argumentative.  

Compound. 

HEARING EXAMINER GARNER:  Sustained. 

Q. (MR. BRAATEN CONTINUING)  Can Summit 

operate the storage facility without amalgamating 

it? 

A. No. 

Q. Why not? 

A. Much like oil and gas, in order to develop 

a resource, in this case pore space, would require 

the cooperation of multiple landowners for 

development into that formation. 

Q. And what happens if they don't cooperate? 

A. The same thing we've just discussed which 

is an order for amalgamation. 

Q. What happens in oil and gas when they 

don't cooperate? 

A. An unleased landowner has certain 
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statutory rights regarding the development of oil 

and gas. 

Q. And you do oil and gas law; right? 

A. I do. 

Q. They get their just and equitable and 

their proportionate share in the reservoir; right? 

A. So a nonleased landowner in North Dakota 

who decides to go nonconsent to a well is subject 

to a risk penalty, and upon completion of that risk 

penalty, they are entitled to their proportionate 

share of the minerals that they reserved or own in 

that particular unit, and I believe there's a 

statutory provision for a royalty along the way. 

Q. So essentially what they get is a 

16 percent interest cost free, meaning on gross, 

and the remainder 84 percent on net revenue? 

A. After the imposed risk penalty. 

Q. Which is statutorily prescribed to be just 

for oil and gas? 

A. Yes.  That's true. 

Q. So if we want to apply oil and gas law to 

the Summit project, let's go up to Exhibit B, 

specifically Exhibit B, the Tract Summary attached 

to the storage agreement.  Gerald's just and 

proportionate equitable share if we were talking 
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about an oil and gas reservoir would 

be .13584779 percent; right? 

A. Yes. 

Q. And under the oil and gas laws you were 

just talking about, it would be that percentage 

split out into a 16 percent on gross and an 

84 percent on net revenue? 

A. In oil and gas when it is the extraction 

of an existing mineral, yes. 

Q. Right.  Because that mineral isn't owned 

by the operator necessarily; it's owned by the 

mineral owners? 

A. That's right. 

Q. Just like the pore space is owned by the 

surface owners? 

A. I understand.  Yes. 

Q. Can I have you turn to Section 2.4 of the 

storage agreement in the application, Exhibit 1A.  

There's a Section 2.4 on correcting errors, and the 

second sentence says, "If it subsequently appears 

that any Tract, mechanical miscalculation or 

clerical error has been made, Storage Operator, 

with the approval of Pore Space Owners ... shall 

correct the mistake."  

Can you just tell me what is meant by a 
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"mechanical miscalculation"? 

MR. BENDER:  Can I help?  

MR. BRAATEN:  Yeah, please. 

MR. BENDER:  I think that's a typo.  I 

think that should say mathematical. 

MR. BRAATEN:  Okay.  That makes more 

sense. 

Q. (MR. BRAATEN CONTINUING)  Okay.  So in the 

same exhibit, at Section 3.1 we had some discussion 

of this, but it states that any pore space owner in 

the storage facility who owns a pore space interest 

in the storage reservoir that is not leased for the 

purposes of this agreement and during the term 

hereof, shall be treated as if it were subject to 

the pore space lease attached hereto as Exhibit D.  

Is Summit willing to adjust that Exhibit D 

to ensure there is no surface occupancy as it has 

done for some of the signed lease owners? 

A. Yes, we would do that.  

Q. Okay.  Can I have you go down to Section 

8.1 of the storage agreement.  8.1 states, "Grant 

of Easement.  Storage Operator shall have the right 

to use as much of the surface of the land within 

the Facility Area as may be reasonably necessary 

for Storage Operations in the injection of Storage 
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Substances."  

Does that apply to unleased lands, surface 

lands? 

A. As written today, it does. 

Q. And would Summit also change that 

provision so that it does not apply to unleased 

surface lands? 

A. Yes.  I -- I think it was implied in my 

answer that consistent with the leases that we sent 

to everybody in the spring of -- excuse me -- the 

fall of '23 and again in the spring of '24, we've 

included that no surface-facilities clause and so 

it's an easy thing to provide.  And so we can add 

that to the Exhibit D pore space lease. 

Q. Okay.  

A. And -- and then it would have its impact 

in here as well, if that's the question, subject to 

Exhibit D. 

Q. Okay.  As it's written right now, with the 

landowners who have signed leases with Summit --

A. Mm-hmm. 

Q. -- do their leases give Summit explicitly 

the right to use as much of the surface of the land 

within the facilities area as may be reasonably 

necessary for operations? 
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A. No, it does not. 

Q. Okay.  So this is granting additional 

rights to Summit to use the surface of property 

that is leased as well as unleased? 

A. So as I testified earlier in direct, we do 

not anticipate additional surface usage 

specifically towards facilities, roads, pipelines, 

et cetera.  There may be needs for ingress and 

egress for purposes of various studies or 

otherwise. 

Q. And are you saying that if your existing 

leases and agreements with the landowners don't 

give you those rights of ingress and egress, you're 

asking the Commission here to grant those rights to 

you regardless of whether you have them in the 

private contracts; is that accurate? 

A. No.  Our existing leases do have rights of 

ingress and egress. 

Q. Okay.  So I want to back up, though.  Do 

you think that this provision 8.1 gives Summit any 

rights on the surface of landowners who have signed 

leases that aren't already explicitly in the lease? 

A. So it -- in its language it states "as may 

be reasonably necessary." 

Q. In the lease or in this? 
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A. In this clause. 

Q. Okay.  And that -- 

A. So -- 

Q. Sorry.  Go ahead.  

A. I'm sorry too.  The storage operator shall 

have the right to use as much of the surface of the 

land within the facility area as may be reasonably 

necessary for storage operations and the injection 

of stored substances.  I read that sentence in its 

entirety, and there is an imposed reasonableness 

standard on what's there.  So unless it's 

reasonably necessary, I -- I think it's limited by 

"reasonably necessary." 

Q. Does the grant of an easement to do what 

is reasonably necessary for your operations expand 

your rights to use the surface of any of the lands 

that are leased? 

A. I don't believe it expands the rights when 

we have an existing lease.  We have an existing 

written contract when there is a lease. 

Q. So it's not your intent to obtain any 

rights to use the surface beyond the rights 

explicitly granted in your leases with respect to 

the properties that are under lease? 

A. With respect to the properties that are 
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under lease, that is correct. 

Q. Okay.  And with respect to the unleased 

properties, would it be accurate to say that you're 

asking the Commission to give you the property 

rights necessary to do what is reasonably necessary 

for your storage operations on the surface of those 

unleased lands? 

A. Yes.  That's correct. 

Q. By what authority do you think the North 

Dakota Industrial Commission can grant anyone the 

right to use the surface? 

MR. BENDER:  I'm going to object with 

respect to his characterization of "anybody."  

We're not talking about anybody.  We're talking 

about the operator of the pore -- of the storage 

unit. 

MR. BRAATEN:  That's fair.  I'll withdraw 

the question and reask. 

Q. (MR. BRAATEN CONTINUING)  By what 

authority do you think the North Dakota Industrial 

Commission can grant Summit property rights 

sufficient to allow it to do what is reasonably 

necessary for storage operations on the property of 

the intervenor landowners I represent? 

A. So the North Dakota Industrial Commission 
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is operating under North Dakota Century Code 

Chapter 38-22 and its administrative rules which I 

believe are 43-01-05.  I might have that backwards. 

Q. Two -- 2-05.  

A. Oh, 2-05?  Allow me to look.  43-05-01. 

Q. Oh, we're both wrong.  

A. And so I think that the authority, to 

answer your question, comes both from the 

legislature and the Century Code and then based on 

the rules that they've developed. 

Q. What provision of Chapter 38-22 provides 

any authority to do anything, amalgamation or 

otherwise, to the surface lands as opposed to the 

pore space? 

A. I would say under 38-22-03 entitled 

Commission Authority, which reads, "The Commission 

has authority over all persons and property 

necessary to administer and enforce this chapter 

and its objectives." 

Q. And so are there no limits on the 

Commission's authority as long as that's what 

they're doing? 

A. I think that's a mischaracterization. 

Q. Well, I'm asking.  I'm not saying that's 

what you said.  
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A. Certainly there are limitations, much like 

the reasonableness standard that's in the draft 

storage agreement. 

Q. And what are those limitations? 

A. I would say limited to the extent 

necessary to develop and store CO2 under Century 

Code. 

Q. Would you agree it's also limited by the 

mandates and prohibitions of the constitution of 

North Dakota? 

A. So I'm not a constitutional lawyer.  I 

don't know that I have an opinion on that. 

Q. Well, as a lawyer, do you support and 

uphold the constitution --

A. I do. 

Q. -- as a practicing lawyer? 

A. Yes, I do. 

Q. Does that trump the other law? 

A. Does -- when you say "that" -- 

Q. The constitution? 

MR. BENDER:  Mr. Examiner, I think we're 

getting into areas now where we're arguing legal 

issues, and I don't think this is the appropriate 

way to make those legal arguments. 

HEARING EXAMINER GARNER:  Sustained. 
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Q. (MR. BRAATEN CONTINUING)  Can I have you 

turn to Section 8.4 of the agreement that we're 

looking at.  There's a reference to the surface and 

subsurface operating rights, and it references use 

of water.  Can you explain the ways that you 

understand Summit intends to use water from the 

reservoir in the formation? 

A. (BY MR. BOESHANS)  Yes.  I would say this 

is more of a question for the drilling operations 

and that team.  My understanding is that as we 

drill the well and maintain the well, we have needs 

to pull samples or move fluids in or out of the 

reservoir during the drilling and completion 

process, but they can speak more specifically to 

that. 

Q. Are the drilling folks the folks from 

EERC? 

A. No.  They're members of our team. 

Q. Okay.  And is it like a separate drilling, 

like, consultant or they're actual employees of 

Summit? 

A. We have employees of Summit that will -- 

Q. Okay. 

A. -- be testifying here. 

Q. Okay.  Are you asking in this provision 
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for the Commission to grant property rights or 

ownership rights to the water or just the ability 

to use the water in the drilling operation? 

A. I would defer to Jeff here as well.  My 

understanding is that we're requesting the 

permission to use the water as needed to facilitate 

operation and injection of CO2. 

Q. So I'll ask a couple questions just to 

kind of explain what I'm getting at here.  

A. Sure. 

Q. The -- are you aware that, generally 

speaking, until put to beneficial use, water in 

North Dakota is generally all considered waters of 

the state? 

A. Mm-hmm. 

Q. And to the extent any waters in the 

reservoir have not been put to any kind of 

beneficial use, they may be deemed to be waters of 

the state.  And so my question is simply in here 

are you asking to be able to use the waters in the 

reservoir as necessary for your operation, or are 

you asking for the State to actually grant you the 

right to that water in that reservoir to use 

however you please? 

MR. BOESHANS:  Sure.  Jeff, I'll let you 
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take that.  That's more of a definition. 

A. (BY MR. SKAARE)  Sure.  "Except to the 

extent modified in this Agreement, Storage 

Operator" -- "Operator shall have the same rights 

to use the surface and sub-surface and use of water 

and any other rights granted to Storage Operator in 

any lease covering the Pore Space Interests."  I 

understand that to mean the rights to use water 

where necessary.  Our needs for water will be 

privately contracted for drilling. 

Q. So just to use perhaps a slightly 

ridiculous example, you don't have plans and it's 

not your intent that you would be able to, then, 

open up a water depot and start pumping water out 

and selling it? 

A. That would not be commercially reasonable.  

It would not -- no.  Absolutely. 

Q. Okay.  And so if we were in the oil and 

gas context -- and you can object -- but generally 

what you're saying is what you're asking for is the 

ability to use the water in the reservoir as 

reasonably necessary for your operations; is that a 

fair statement? 

A. That is correct. 

Q. Okay.  Turn down now to Exhibit D, the 
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Form of Pore Space Lease, that we've referred to a 

few times.  It's in the application.  

A. I am there. 

Q. In Section No. 2 under the Term, there's a 

reference to bonus payment of $20 per acre and an 

annual rental of $4 per acre for the initial term.  

MR. BENDER:  I think you may have misread 

that, Mr. Braaten.  Mine says $25. 

MR. SKAARE:  So does mine. 

MR. BRAATEN:  What did I say?  

MR. SKAARE:  20.

MR. BENDER:  You said 20. 

Q. (MR. BRAATEN CONTINUING)  Sorry.  Let me 

start that over.  So I read this to say they're 

paying a bonus payment of $25 per acre and it 

states that's a single one-time bonus payment.  And 

an annual rental of $4 per acre for the initial 

term.  How did Summit decide upon those numbers for 

the bonus and rental? 

A. (BY MR. BOESHANS)  Yeah, I would say kind 

of two ways.  We initially started with numbers 

that were consistent with coal leases and coal 

leasing that I had familiarity with in obviously my 

previous experience.  They were then adjusted from 

there based on negotiations with the landowners.  
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Those are some of the terms that changed during 

the -- the negotiations. 

Q. And then just to follow up on that, 

there's a Section 3, Royalty, that has a 50 cent 

per metric ton and then later percentage increases.  

Did you decide on those numbers the same way as the 

bonus and the rental? 

A. That's what we ultimately started with. 

Q. Okay.  

A. And then, again, same deal as -- through 

negotiations, they were adjusted. 

Q. And the coal leases, are those with just 

one operator or numerous operators? 

A. You're -- you're asking me for my points 

of -- point of reference?  

Q. Yeah.  

A. Yeah.  With numerous. 

Q. Okay.  And those were North Dakota coal 

leases? 

A. Correct.

Q. Were any of them new leases signed within 

the last 50 years? 

A. Yes.  Haven't been in the business 

50 years. 

Q. What companies are still leasing coal in 
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North Dakota? 

A. I don't know specifically who's actively 

leasing or not leasing.  We were leasing when I was 

at BNI. 

Q. When you were leasing at BNI, had you 

adjusted the rates you were paying since the 1930s? 

A. We had. 

Q. How much, just percentagewise? 

A. Well, I wasn't there in the 1930s. 

Q. No.  That's fair.  Sorry.  I didn't mean 

to imply you were.  

A. I know I'm getting gray, but -- I am gray. 

Q. Okay.  So how many times did you adjust or 

change the bonus or rental or royalty amount that 

you were offering landowners for a pore space 

lease?  And I'm speaking now -- sorry.  We were 

talking about BNI.  So I'm talking Summit now.  In 

the time with Summit, how often did Summit adjust 

the bonus, rental or royalty in response to their 

negotiations with the landowners?

MR. BOESHANS:  Maybe I could defer to Jeff 

here as well.  We -- I don't recall specifically 

the order in which the changes were made, but we 

were moving those around or adjusting them through 

the negotiations, but I don't recall was it all at 
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once or multiple steps.  My recollection is it was 

multiple steps, but I'm going to defer to Jeff and 

his -- his -- 

A. (BY MR. SKAARE)  Sure.  So we began 

negotiations in September of '21, made significant 

offers -- and when I say "significant," we reached 

out to a large number of landowners.  We started to 

see some of these leases come in.  We received 

feedback from a number of people, including some of 

your clients, regarding multiple terms.  Those 

terms included annual rental, and I'm going off of 

memory.  They included increase in royalty, an 

increase in the extension term bonus.  They 

included percentage increase year over year.  They 

included favored nations.  And perhaps others that 

I'm not recalling at the moment. 

Q. And, I'm sorry, I should have asked that 

question more specifically, but what I -- what I'd 

intended was just -- and let me actually start -- 

break it down and ask some different questions.  

Is the $25-an-acre bonus, $4-an-acre 

rental and 50 cent per metric ton the monetary 

offer made by Summit in the first pore space leases 

you mentioned that were set out -- sent out? 

A. No. 
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Q. And what was the opening offer that Summit 

made to landowners? 

A. If my memory serves me correct, the bonus 

payment of $25 an acre is consistent.  The royalty 

was 25 cents.  The annual rental was $2 per acre.  

And the reason the majority of the changes came 

together, though discussed with multiple 

landowners, is primarily due to the favored nations 

clause, at which point we sent out a first 

amendment to our pore space agreements to anyone 

who had signed prior to provide them with the same 

terms as what we eventually came to from the 

negotiations on -- as I testified was 450-plus 

different landowners. 

Q. And so once you had given all of the 

landowners that most favored nations clause, you 

were unable to modify things for any additional 

landowners negotiating with you without changing 

all the other agreements.  Is that your testimony? 

A. With respect to compensation, yes.  Well, 

may I qualify that?  Any change applied to 

everyone. 

Q. And so other than the change such as the 

no surface-facilities clause we discussed, what 

were the changes to the compensation level you just 
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mentioned, you simply didn't make changes for other 

landowners in individual negotiations; is that 

right? 

A. I think that's correct, yes.

MR. BOESHANS:  Change to compensation. 

MR. BRAATEN:  I included that, yeah. 

Q. (MR. BRAATEN CONTINUING)  So other than 

the coal leases you say you looked at when you 

started developing this, did you gather any 

information or do any research or investigation 

other than that to arrive on monetary amounts to 

put into the leases? 

A. (BY MR. BOESHANS)  With my -- you know, in 

my former role I was aware of compensation related 

to Minnkota's project, but other than that, at the 

time there weren't any other public available 

references, if you will, lease terms around CO2 

projects that I was -- had access to.  And so the 

only thing from a CO2 perspective, market 

perspective that I had was the one project that I 

was familiar with.  And -- 

Q. But -- I'm sorry.  Go ahead.  

A. So, yeah, that was kind of the -- that was 

what I would describe as the extent of it. 

Q. Okay.  Can I have you turn to Section 17 
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of Exhibit D to the storage agreement in the 

application, Exhibit 1A.  Sorry, we've got exhibits 

within exhibits.  That got a little long.  But we 

are looking at Exhibit 1A, the application.  Within 

that exhibit there is a storage agreement, and 

attached to that storage agreement is Exhibit D 

which is the Form of Pore Space lease.  

A. (BY MR. SKAARE)  Yep. 

Q. Within that Exhibit D, Section 17 I'd like 

to direct your attention to.  

A. I am there. 

Q. Thank you.  So this section states that 

the bonus and royalty amounts contemplated and paid 

to lessor hereunder is compensation for, among 

other things, damages sustained by lessor for lost 

land value, lost use of and access to lessor's land 

and lost value of improvements, if any, and to the 

extent applicable.  

So if Summit needs to access some of its 

facilities and it drives across the farm field 

planted with wheat and takes out part of a farmer's 

crop and that farmer is unleased, this provision 

says they don't get damages for the part of their 

crop that was destroyed and they've already been 

compensated with the royalty? 
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A. That is incorrect. 

Q. Okay.  Explain how that's wrong.  

A. So under paragraph 11 on page D-4, we have 

our Hold Harmless and Indemnification.  The intent 

of paragraph 17 is essentially acknowledgment that 

the bonus and royalties are compensation for the 

use of, in this case, the real property or the pore 

space.  So acknowledging that if we did permanent 

storage, that that particular reservoir may be 

unusable in the future, so the clause was intended 

to be acknowledgment that the compensation would 

utilize and use that pore space. 

Q. So then in 17 would it be accurate to say 

that the intent is to limit that language as if we 

added to the end "rising out of the ordinary and 

reasonable operations of Summit"?  And I'm not 

asking to amend it.  I'm just trying to make myself 

understood here that when you say that the bonus 

and the royalty amounts are compensation for lost 

land value, lost use of access, you're saying it's 

compensation for lost land value, lost use and 

access arising from exercising the rights to inject 

into the pore space but not I accidentally started 

a fire in your field? 

A. You are correct.  We are not seeking -- 
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your characterization is correct. 

Q. Okay.  So in Section 16 there's a force 

majeure clause.  When a force majeure clause is 

signed between two parties to a contract, generally 

speaking we understand how that's going to work if 

there's a dispute, but in the event of force 

majeure here if -- well, let me start over.  

In the event of a force majeure event to 

which Section 16 would apply, who would make the 

determination as to whether it was a legitimate 

force majeure event for an unleased mineral 

owner -- or an unleased surface owner on whom this 

contract is being imposed by the Commission? 

A. I'm sorry to ask the qualifying question.  

Who would make the decision that the force majeure 

event happened in an unleased landowner scenario?  

Q. Yeah.  Maybe a better way to ask it is to 

whom should the landowner go to for relief in that 

scenario, the Commission or a court? 

A. I don't know. 

Q. Okay.  Let's look at Section 18.  If a 

landowner gives Summit a warranty of title and 

someone else sues Summit saying I own that 

property, not Joe over there, does a warranty of 

title require that landowner to step in and defend 
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Summit and hire lawyers to defend them? 

A. Technically, perhaps, but I'm not sure 

that's how it works in general practice. 

Q. But as a matter of law, that landowner who 

gave the warranty of title is legally obligated to 

provide a defense to Summit because that's 

literally what the warranty is; right? 

A. Sure.  Yes. 

Q. And Summit is asking the North Dakota 

Industrial Commission to impose an obligation to 

warrant title on a landowner; is that right? 

A. I understand the question.  Yes. 

Q. That is right? 

A. It is right. 

Q. Do you understand how that would even be 

possible as a lawyer?  Because it starts to sound 

like indentured servitude, doesn't it? 

A. Wouldn't characterize it that far. 

Q. On that spectrum? 

A. My answer to warranty of title is 

generally that, to be clear, common property law in 

my experience in property law is that while, yes, 

it does suggest that there be a duty to defend, it 

means that your ownership, that you would stand by 

that and support in the form of documentation or 
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otherwise that would show your ownership.  So if 

there was recorded deeds and everything was in 

place, that would stand to -- you know, that would 

stand as record title.  If there were things such 

as dresser-drawer deeds or deeds to others, late 

filed or after death filed -- excuse me -- 

recorded, I think we're looking at those types of 

warranties that they don't exist or that to the 

extent that they're aware. 

Q. But if you simply said the lessor hereby 

represents that to the best of his knowledge he has 

no dresser deeds or stray deeds and is not aware of 

any unrecorded documents, that would all mean 

exactly what you just said.  

A. Mm-hmm. 

Q. But then when you used the word "lessor 

represents and warrants," that triggers all the 

warranties of title and covenants of title that 

includes a title warranty, that includes the 

obligation to defend, that includes the obligation 

to hire lawyers to defend Summit; right? 

A. Fair. 

Q. Does Summit believe that the Commission 

can impose a warranty of title on an unwilling 

landowner to warrant title to another person or 
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company or anyone?  Is that what you're asking for? 

A. I think it would make sense that to the 

extent the lease indicates what you're suggesting, 

a modification would make sense.  That is not our 

intention. 

Q. But you agree that is what it says? 

A. I don't necessarily agree.  I would need 

to look at it closely.  I don't believe that was 

the intention, but I understand the argument. 

Q. I mean, it says, "Lessor hereby warrants 

and agrees to defend title."  

A. Yes, it does. 

Q. Real quick, I just want to note that we 

had a discussion just now about the warranty of 

title and I didn't address that, but there is a 

warranty as well in the storage agreement at 7.1.  

Would you agree that similarly there it was not the 

intent to impose a title warranty on individual 

landowners to defend title for Summit? 

A. Yeah.  I think that's fair.  And -- and 

for the sake of the Commission to know and 

understand that, typically the warranty and -- and, 

again, this is in practice.  If somebody else 

claims that they own your land, we are asking that 

you would stand up alongside us and say, no, I own 
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my land.  And so that was the intention.  I 

understand the adjustments that may need to be made 

for that purpose. 

Q. Before I leave it again, in the storage 

agreement at 10.1, there's a provision on Transfer 

of Title.  I'll let you get there.  

A. Thank you.  I'm sorry, I was taking notes.  

Can you tell me where we're going?  

Q. I think I sent us to the wrong place 

anyway so that worked out.  I'll come back to it, 

but I do want to check on also to 10.2.  It's on 

page 13.  Oh, sorry, I'm on a different one.  I 

don't know if my page numbers are the same, but 

Section 10.2, Waiver of Rights to Partition.  

Sort of a similar question, but with 

respect to Section 10.2, are you asking the 

Commission to issue an order that landowners have 

no further rights in perpetuity to bring a 

partition action of property? 

A. No.  So a modification may be required 

there. 

Q. And you'd agree that even if the 

Commission had jurisdiction over an individual, it 

doesn't have jurisdiction to bar partition actions 

in perpetuity for a piece of property? 
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A. That's correct. 

Q. Are you familiar with the process, just 

generally, that occurs at the end of project and 

upon certification to the State of North Dakota? 

A. Yes.

MR. BOESHANS:  Generally, yes. 

Q. So in the Century Code 38-22-17, it says 

that once a certificate is issued, title to the 

storage facility and to the stored carbon dioxide 

transfers without payment of any compensation to 

the State.  Are you just generally familiar with 

that provision and what it means? 

A. I am. 

Q. And when that provision states title to 

the storage facility and to the stored carbon 

dioxide transfers, can you tell me how you 

understand, and you not as a lawyer but you as 

Summit, how -- or let me ask it better.  How does 

Summit understand the phrase "title to the storage 

facility" and what that means? 

A. I would say it is a transfer of the 

leasehold rights as well as the stored CO2. 

Q. And so would another way to say that be to 

say that it transfers all property rights Summit 

has in the storage facility to the State as well as 
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the stored CO2? 

A. That is fair. 

Q. Okay.  Could one of the unleased 

landowners market the CO2 being stored? 

A. No. 

Q. Why not? 

A. Under the terms of the lease and also 

under the terms of the lease that we intend to ask 

for in Exhibit D, ownership to the CO2 in exchange 

for the compensation belongs to Summit or in that 

case the State. 

Q. And if there were no lease, would the CO2 

being put under land of an objecting landowner 

eventually be abandoned there as a matter of law?  

Well, let me ask a different question. 

You indicated that a landowner couldn't 

commercialize or market the CO2 being stored there 

and it's because of the provisions of the pore 

space leases signed by individuals or by the 

provisions of the Form of Pore Space Lease.  If the 

Commission didn't impose that Form of Pore Space 

Lease on a landowner, would there be any barrier to 

them pulling the CO2 out and marketing it? 

A. Legally or technically?  

Q. Both.  And I understand you can't 
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necessarily speak to all of them, but just whatever 

you know.  

A. To the extent -- so the storage and in 

this case the removal would require the cooperation 

of multiple landowners, and so I don't believe 

technically they could without other agreements. 

Q. Why couldn't a landowner put a well 

directly under their own property into their own 

pore space and just pull up whatever's there? 

A. Because it would likely impact the 

surrounding landowners depending upon -- I 

understand the question.  Yes, assuming it didn't 

impact other landowners. 

Q. Can I have you turn to Exhibit 1A to the 

storage agreement and specifically to Exhibit D, 

the Form of Pore Space Lease to the storage 

agreement, and then specifically Section 25.  

A. I am there. 

Q. And 25 states Confidentiality and says, 

"Lessor shall maintain in the strictest confidence, 

for the benefit of Lessee, all information 

pertaining to the compensation paid under this 

Lease, any information regarding Lessee and its 

business or operations on the Leased Premises or on 

any other lands, the capacity and suitability of 
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any Reservoir or reservoirs and subsurface pore 

spaces, stratum or strata unitized or amalgamated 

therewith, and any other information that is deemed 

proprietary or that Lessee requests or identifies 

to be held confidential, in each such case whether 

disclosed by Lessee or discovered by Lessor."  

Is Summit asking the North Dakota 

Industrial Commission to impose that prohibition on 

free speech on unleased mineral owners and surface 

owners? 

A. We would strike that clause. 

Q. Section 34 of that same document has an 

insurance clause.  

MR. BENDER:  We'd be willing to strike 

that. 

MR. BRAATEN:  Okay.  I guess that gets rid 

of all my questions.  

Q. (MR. BRAATEN CONTINUING)  No.  So I have a 

specific one.  Is the intent here that the million 

dollar limit is a limit in place with respect to 

that tract in that lease or a million dollar limit 

for the entire project? 

A. I'm not sure. 

Q. Okay.  Is Summit only maintaining an 

insurance policy with a million dollar limit for 
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this project? 

A. (BY MR. BOESHANS)  No. 

Q. Okay.  And so just to follow up, this 

provision is not indicative of what Summit's actual 

insurance levels are but rather what they're 

providing within a contract as a contractual 

obligation that they will take on for a landowner; 

is that fair? 

A. I think that's fair, yes. 

Q. Okay.  

HEARING EXAMINER GARNER:  I think now's 

probably a good time to take another ten-minute 

break. 

MR. BRAATEN:  Sure.  Thank you.

HEARING EXAMINER GARNER:  We're off the 

record.  

(Recessed at 3:03 p.m. and reconvened at 

3:18 p.m.) 

HEARING EXAMINER GARNER:  We are back on 

the record.  Mr. Braaten, you were questioning 

Summit's witnesses. 

MR. BRAATEN:  Thank you, Your Honor. 

Q. (MR. BRAATEN CONTINUING)  So back to the 

insurance provision.  Would Summit do a waiver of 

subrogation with respect to the insurance it's 
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carrying for the landowners? 

A. (BY MR. SKAARE)  Yeah, I believe we could. 

Q. And would that apply to both the 

landowners and their renters? 

A. Well, so waiving rights of subrogation 

would prevent any insurance company from recovering 

from who is legally held liable. 

Q. But just as to the landowner and their 

renter is what I'm asking.  

A. I think we could consider that, yes. 

Q. And would that be a change, then, to 

the -- both the Exhibit D form lease as well as the 

section in the storage agreement we talked about?  

Wait.  Now I confused myself.  Never mind.  

I'm just talking about Section 34 of the 

Exhibit D.  Is that a change that could be made 

there? 

A. I believe we could present something to 

that effect. 

Q. Would the commercial general liability 

insurance cover -- that's referenced in Section 34 

here cover pollution events or contamination 

events? 

A. I am not sure. 

Q. Is that something that Summit is willing 
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to have insurance for that covers the landowners? 

A. I believe we've indemnified under 

paragraph 11 --

Q. Okay.  

A. -- for those same purposes. 

Q. If that's true, is it fair to assume that 

you do have insurance for that? 

A. I would believe we do, yes. 

Q. And so with respect to whatever insurance 

policy Summit has for pollution and contamination 

events, can it add the landowners who own the 

property as additional insureds on those policies? 

A. Subject to that language, I think we could 

add as additional named insureds.  Let me verify 

that with my team. 

Q. I understand.  

A. There is a legal term of art there that I 

would need to address with my legal team. 

Q. Okay.  Is there a reason for -- well, let 

me ask:  With respect to Section 34 and the million 

dollar liability limit, is Summit putting in place 

a separate insurance policy for each tract? 

A. No, I don't believe that to be the case. 

Q. Okay.  So is there one insurance policy 

covering all tracts of land with a million dollar 
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limit? 

A. I believe the limit's -- yes, there is a 

policy. 

Q. Okay.  And can Summit add the landowners 

to its general liability policy as additional 

insureds? 

A. I would need to talk to our legal team. 

Q. Okay.  Does that seem like a fair thing to 

do if you're forcing those landowners into this 

facility to take on that risk without any choice in 

the matter? 

A. I think it seems fair, yeah. 

Q. We were looking at the application earlier 

at I think PS-5.  Yeah, if you could look at the 

application, page PS-5 with the diagram on it.  

It's Figure PS-3, project summary map.  We talked a 

little bit about the facilities and I'm going to 

talk about the facilities after the terminus point, 

and when I say that, what I mean is essentially 

everything downstream from the Midwest Carbon 

Express Pipeline.  

So after that terminus point, we talked 

about flowlines.  We talked about a valve station 

at the terminus point and obviously there's the 

Class VI injector wells.  What other surface 
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facilities will you have, if any, other than the 

ones I just mentioned downstream from that terminus 

point? 

A. (BY MR. BOESHANS)  Sure.  There's -- 

that's going to be covered in Section 5 of the 

application and there's a diagram in there.  It'll 

be testified here later when we get to that 

section.  But, generally speaking, there's a 

launcher receiver there.  There's metering and 

measurement, there's -- as well as -- as I recall, 

but, anyway, we'll get into the system layout in 

Section 5. 

Q. And is that one of the folks from EERC 

that'll be covering that? 

A. It will be a person from EERC along with 

Jimmy Powell, our chief operating officer. 

Q. Okay.  And I see that you have positive 

manual shutoff valves, emergency shutoff valves, a 

blow-down, a pressure control valve, some check 

valves and block valves.  Have you done any kind of 

modeling or investigation or research into the 

safety aspects of those valves and what happens 

with a valve failure? 

A. Yeah, again, I'm going to defer those to 

Jimmy and the team that comes up here for that 
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specific section. 

Q. If I have questions about performing LOPA, 

or level of protection analysis, or hazard and 

operability study, would those also be questions 

for those same folks? 

A. That's correct. 

Q. I'm going to have you go back up to 

Section 3.9 of the storage agreement within the 

application.  We were talking earlier about 

Exhibits B and C to the storage agreement and the 

tract participation factors, and I think I was 

asking if the participation factor was the 

percentage of acreage owned proportionately within 

the storage facility.  Is that the proportionate 

acreage owned in that particular storage facility, 

being the Hintz or the Leingang or the BK Fischer? 

A. (BY MR. SKAARE)  I believe I understood 

your question.  I believe the answer is yes.  That 

was a little long. 

Q. So in Sections 3.7, 3.8 and 3.9 of the 

storage agreement, there's a discussion of transfer 

of storage substances from one storage facility to 

another.  And it says that this is allowed when the 

ownership between the storage facility and the 

transfer storage facility is common.  What do you 
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mean by -- or what does this contract or storage 

agreement mean when it says the ownership between 

the storage facility and the transfer storage 

facility is common? 

A. It's not intended to talk about a storage 

facility that is adjacent to each other.  It is 

intended to talk about the storage facilities that 

may be in a stacked play. 

Q. Okay.  Makes a lot more sense that way.  

A. It does.

Q. And so this provision doesn't -- or 

wouldn't have any applicability unless and until 

Summit were to permit an additional storage 

facility in a formation above or below the 

formation it's targeting with these proceedings? 

A. That is correct. 

Q. Okay.  Did any of the landowners attempt 

to limit the scope of their lease vertically based 

on the formation being targeted? 

A. If you recall, that was a request that you 

made. 

Q. Okay.  Did -- did any other landowners 

make a request to limit vertically the scope of the 

lease with Summit? 

A. No. 
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Q. Okay.  Do you have all of the agreements 

and rights under contract necessary for any surface 

facilities planned at present? 

A. Yes. 

Q. There was some discussion earlier about 

the boundary lines for both the CO2 plume as well as 

the storage facility boundaries.  

A. Mm-hmm. 

Q. Do you have an understanding of why the 

storage facility boundary is required to be drawn 

outside of the CO2 plume? 

A. (BY MR. BOESHANS)  Yes.  My understanding 

of why the storage boundary is outside of the CO2 is 

so that, you know, kind of per the requirements of 

the permit, we're required to operate within the 

boundary that we're permitted to operate in.  Okay.  

And so we use the methodology described to 

determine a boundary, you know, with the 

understanding there's five-year review and renewal 

and adjustment.  So we've identified the boundary 

in our case of outside of the post-injection 

stabilized plume area, so -- 

Q. Is it your position or belief that the 

area of the reservoir in which you are operating is 

confined to the area of the reservoir into which 
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you are physically injecting CO2 and it is existing 

in the reservoir thereafter? 

A. Say that again so I under -- make sure I 

got the question. 

MR. BRAATEN:  Could I have you read it 

back. 

(Record read as requested.) 

MR. BENDER:  I don't think that the 

question's clear.  I think it's ambiguous.  You 

aren't talking about whether you're talking about 

the areal extent, you're talking about vertical.  

So I don't know that he can answer without you 

being specific. 

Q. (MR. BRAATEN CONTINUING)  Okay.  Well, let 

me just take another run at it.  

MR. BENDER:  What I'm getting at is 

there's vertical limits and horizontal limits, 

and -- 

MR. BRAATEN:  Right.

MR. BENDER:  -- you haven't defined -- 

perhaps you want him to answer both.  I don't know.

MR. BRAATEN:  Yeah.  No.  That's fair. 

Q. (MR. BRAATEN CONTINUING)  So let's confine 

my question to within -- in between -- vertically 

in between the confining layers as defined by the 
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application.  So when I am talking about the 

reservoir for this question, it's in between the 

confining layers.  And we'll call that the target 

reservoir.  

A. Mm-hmm.  

Q. Is it your position or belief that 

Summit's operations are confined to that part of 

the target reservoir containing actual CO2 that was 

injected by Summit? 

A. It's my understanding and belief that in 

our application we're requesting a permit to store 

CO2 in that -- in this case the Broom Creek 

Formation and the confining layers above and below.  

If that's what you mean by operations is the 

storage of CO2, then I would say yes. 

Q. What else constitutes your operations 

other than the storage of CO2 downhole from the well 

injectors? 

A. So we have monitoring of various, you 

know, reservoir formations, monitoring equipment 

along the well, monitoring of the plume using 3D 

seismic, for example, and so those are all parts of 

what I would say the operations is the monitoring 

of the activities of the well which we're 

monitoring outside of the storage horizons. 
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Q. Why are you monitoring outside of the 

storage horizon? 

A. To confirm -- confirm storage or permits, 

if you will. 

Q. Are you monitoring anything other than the 

chemical makeup of the fluids in the reservoir, the 

target reservoir? 

A. So we're going to get into that, you know, 

extensively in the monitoring plan, of course.  You 

know, we're -- we're monitoring, you know, water 

quality at various horizons which will be 

identified in the monitoring plan.  We are 

monitoring the plume movement over time, and that's 

covered in the monitoring plan as well. 

Q. How do you monitor -- 

A. We're monitoring the -- or monitoring the 

wellbore and doing inspections on the wellbore, 

those kinds of things. 

Q. How do you monitor the movement of the 

plume? 

A. We're proposing again in our monitor plan, 

which we'll get into that in detail, but we're 

planning to monitor it incrementally using -- or 

periodically using 3D seismic as our current -- 

current proposal. 
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Q. Does any of your monitoring look at the 

pressures in the formation? 

A. Yes.  There is -- or there are pressure 

temperature sensors within the -- within the 

wellbore. 

Q. Do you get data on temperature and 

pressure anywhere other than at the wellbore? 

A. We will also get that in the deep 

subsurface monitoring wells, stratigraphic wells 

that are identified on -- what is it, PS-3 or 4. 

Q. How many of those do you have? 

A. We have three. 

Q. Three stratigraphic -- stratigraphic test 

wells? 

A. Well, monitoring wells, yeah. 

Q. Okay.  How many total monitors do you have 

for temperature and pressure within the reservoir? 

A. So I'll defer that to the discussion on 

monitoring because I don't -- but we have them on 

the stratigraphic wells, as I mentioned, deep 

stratigraphic monitoring wells. 

Q. Why are you monitoring the temperature and 

pressures in the reservoir? 

A. Again, I'm going to defer to the -- to the 

team that presents the monitoring plan to give you 
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the specifics on the recommendations and why we're 

doing that. 

Q. Do you know what the Safe Drinking Water 

Act says about where to place the boundaries for 

your storage facility? 

A. I do not specifically. 

Q. Do you think that the boundaries as 

defined by the Safe Drinking Water Act for the 

protection of freshwater aquifers is the same as 

the area within which you need to obtain property 

rights for your project? 

A. Say that again. 

Q. Do you believe that the area required to 

be used for a storage facility in the Safe Drinking 

Water Act is the same as the area within which you 

need to acquire property rights for your project? 

A. I would say I don't specifically know 

that. 

Q. Who would know that? 

A. (BY MR. SKAARE)  So if I can ask, are you 

asking if the Safe Water Drinking Act applies?  

Q. No.  I'm asking if the boundaries required 

by the Safe Drinking Water Act are the same as the 

boundary around the property rights that you needed 

to acquire for your project? 
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MR. BENDER:  We have another witness that 

we're going to call who will be able to answer that 

question. 

Q. (MR. BRAATEN CONTINUING)  You guys don't 

know the answer? 

A. I'm not sure I understand the question. 

MR. BRAATEN:  I have nothing further. 

HEARING EXAMINER GARNER:  Any questions 

from the staff?  

 EXAMINATION 

BY MS. MADCHE:

Q. I'll jump in here first.  Just as a 

preamble before I start asking my questions, 

because we are listening to these as combined cases 

for all three applications, if I ask a question and 

it applies to all three, by all means provide the 

answer for each individual one.  I'll try to 

clarify if I think there's going to be a question 

that would be more consistent across all three or 

an individual question.  

And to start out, my questions here I'm 

going to be talking about are within the Project 

Summary section of the three applications.  

So in your Exhibit 2A through 2C that you 

had provided showing the business structure for the 
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three LLCs, I just want to have you clarify that 

when you have SCS Carbon Transport LLC listed as 

the flowline operator, that you are intending to 

mean that the three flowlines for these three 

facilities will be operated by SCS Carbon Transport 

LLC but the ownership will still be under the 

individual Summit Carbon Storage, LLCs; is that 

correct? 

A. (BY MR. BOESHANS)  That's correct. 

Q. You currently stated that you have 57 

ethanol plants with contracts on.  Is it fair to 

state at this time all of those ethanol plants are 

currently emitting all of their CO2 production that 

they make? 

A. Yes, to the best of my knowledge. 

Q. How many miles of MCE pipeline, the 

transmission pipeline, is within the PSC 

jurisdiction in North Dakota? 

A. So there's -- okay.  You're asking how 

many miles within the -- 

Q. Of the transmission pipeline, how many 

miles are in North Dakota that would be under PSC 

jurisdiction? 

A. I'm going to defer to Jimmy on that 

question.  My recollection is it's 352 miles, but, 
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again, that -- I want to make sure that we get the 

right number. 

Q. On page PS-3 of all three applications, 

you report that the three storage facilities 

combined over a 20-year proposed injection period 

were modeled to be able to store approximately 352 

million metric tons of carbon dioxide which would 

be on average around 17.6 million metric tons a 

year.  Additionally, later on on that page you 

state that the Midwest Carbon Express, the MCE 

transmission pipeline, is being designed to 

transport 18 million metric tons a year.  Can you 

provide approximately how many metric tons you 

currently have contracts for? 

A. Yes.  Couple of things there.  The current 

design of the MCE pipeline system is 18 and a half 

million metric tons.  With the 57 plants we have 

approximately 16 million tons -- or they emit 

approximately 16 million tons that could be 

captured. 

Q. And as a follow-up to that, if you ended 

up getting to a point where you have contracts with 

a value that is up to what your current design is 

for the MCE pipeline, would you just be looking at 

additional storage facilities to be permitted to 
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take on the additional capacity? 

A. That's correct. 

MS. MADCHE:  Those are the only questions 

I have for this group.  Thank you. 

 EXAMINATION 

BY MR. STOLLDORF:

Q. I'm going to talk a little bit about 

Section 1 of the pore space to start off with, and, 

again, some of these answers may relate to SCS2 and 

3.  Please answer for all of them if you can.  

Within the proposed storage facility area 

shown, it's both Figure 1-1 on page 1-2, or it's 

Exhibit A, the tract map of the storage agreement.  

In relation to that, has any pore space been 

severed from the surface estate since April 9, 

2009? 

A. (BY MR. SKAARE)  No. 

Q. Is that the case for SCS2 and 3 -- 1, 2 

and 3? 

A. That is the case for all three units. 

Q. Was any pore space leased from the surface 

owner prior to Summit leasing of the storage 

facility? 

A. No, for all three units. 

Q. Is the storage facility and proposed well 
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sites, testing and monitor equipment, flowline -- 

and flowline located on or proposed to be located 

on any Indian lands, historic or archeological 

sites? 

A. (BY MR. BOESHANS)  No. 

Q. Okay.  And is that for all of them? 

A. Yes, for all three. 

Q. Have you guys seen the written comments 

from the North Dakota State Historical Preservation 

Office that was sent on May 15, 2024? 

A. (BY MR. SKAARE)  I have. 

Q. And do you intend to meet their requests? 

A. We do. 

Q. Will the development or operations of the 

storage facility affect hydrocarbons, coal reserves 

or any other potential mineral zones? 

MR. BENDER:  The next witness will handle 

that question.  

Q. (MR. STOLLDORF CONTINUING)  Okay.  I will 

defer -- based on that answer, I will defer a 

couple questions and go to a couple of errors we 

found on the land descriptions.  

A. Okay. 

Q. The -- provided as part of the storage 

facility area, a document called the Unit Legal 
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Description for KJ Hintz, we'll need an amended 

copy.  The errors are in Township 142 North, Range 

85 West, Section 7.  It's listed as all of this 

section is within the storage facility area.  This 

instead appears to be the west half and the west 

half of the northeast quarter, the northwest 

quarter of the southeast quarter and the south half 

of the southeast quarter.  Did you catch all that?

MR. BENDER:  Do you have tract numbers?  

MR. STOLLDORF:  No, but we could pull them 

up. 

Q. (MR. STOLLDORF CONTINUING)  And then the 

second one is Township 142 North, Range 86 West, 

Section 25 where it states the east half of the 

northeast quarter.  This instead appears to be the 

west half of the northeast quarter.  

A. Understood. 

Q. And that is all for that section.  Oh, no.  

No.  I've got a couple more.

MR. STOLLDORF:  Did you find that tract?

MS. MADCHE:  I'll keep looking.

MR. STOLLDORF:  Okay.  

Q. (MR. STOLLDORF CONTINUING)  Now we'll move 

on to the storage agreement.  And Article 1.1 

defines carbon dioxide as including incidental 
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associated substances following the definition of 

carbon dioxide stream from North Dakota 

Administrative Code Chapter 43-05-01.  In the pore 

space lease section, 3, royalty, page D-2, carbon 

dioxides -- CO2 or carbon dioxides is called out.  

Is -- the question is is payment based on 

the mass of the CO2 component of the stream only or 

the full injection stream mass including 

incidental? 

A. I believe it is on the full stream, but 

there is someone better able to answer that 

question. 

Q. Okay.  Can you briefly explain why you 

used the Milton Flemmer 1 as the type log in 

Article 1.15 for all three storage agreements? 

MR. BENDER:  We'll have another witness 

who can answer that question. 

MR. STOLLDORF:  Okay.  I think that's -- 

sorry, I'm moving to a different question based on 

your answer.  

Q. (MR. STOLLDORF CONTINUING)  I'm going to 

move to Article 5, Tract Participations.  In the 

storage agreement you indicate the tract 

participation is based a hundred percent upon the 

ratio of surface acreage within the facility area.  
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Can you explain the reasoning behind using land 

basis rather than pore volume? 

A. Sure.  We believe that using a tract basis 

provides an equitable method for compensating all 

landowners based upon the life of the project. 

Q. In Article 8, you touched on some of these 

things earlier in cross-examination.  Just a couple 

things I wanted to clarify.  That this use of 

the -- the activities this is going to cover 

includes like the location of monitoring equipment 

for soil, gas, Fox Hills groundwater wells and also 

any seismic equipment or activity? 

A. That is correct. 

Q. Okay.  

A. And for the Commission's understanding, 

we'll continue to work as we have with willing 

landowners for every opportunity. 

MR. STOLLDORF:  Okay.  I think that's all 

I have for that section and you guys. 

MS. MADCHE:  So just to jump in, for the 

two corrections, the first one was in tract 23.  

The second one is tract 56.  

MR. BENDER:  Thank you for that.  
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  FURTHER EXAMINATION 

BY MS. MADCHE:

Q. And just one additional item in the 

storage agreement and the pore space lease 

agreement.  There is a note, so in Article 1.15 

you're currently defining the storage reservoir is 

including both the upper and lower confining zone 

in addition to the injection zone, and then in 

Article 3.6 where you talk about injection rights, 

it states, The storage operator is granted to 

inject into the storage reservoir any storage 

substances in whatever amounts the storage operator 

may deem necessary.  

I just want to clarify, again, that the 

injection and storage of CO2 should only occur 

within the injection zone and not within the 

confining zones.  

A. (BY MR. BOESHANS)  Yeah.  Understood. 

MS. MADCHE:  Thank you.  

 EXAMINATION 

BY MR. SUGGS:

Q. All right.  I'll try to bat cleanup here.  

A couple of things.  First, there were a number of 

items that were discussed through the surface use 

agreement and the lease attached to Exhibit D as 
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possible amendments to language within both.  I 

guess at this time I'm going to ask that whatever 

that amended language is proposed to be, that it be 

worked up and submitted as a supplemental.  

And that -- I've got a -- I don't know if 

it's a complete list, but there was a discussion 

on -- so in the surface agreement it would be 3.3, 

2.4, 7.1, 10.2 and 8.1, and then I think 25 and 34 

of Exhibit D is what I caught.  I might have missed 

a couple.  

A. (BY MR. SKAARE)  Would you mind repeating 

that so I can cross-reference my notes?  

Q. Okay.  All right.  So I had notes on 

3.3 -- so surface agreement -- I'll start with 

surface agreement, 3.3, 2.4, 7.1, 10.2 and 8.1.  

A. That matches. 

Q. And then in the Exhibit D, I had Article 

24 and 34? 

A. That matches my notes. 

Q. I'm also going to request -- the court 

reporter is currently working up a transcript.  I'm 

going to request that the transcript be provided as 

a supplemental exhibit after the hearing.  

Wade, specifically, there was a fair 

amount of discussion as to the economics and the 
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effect that this project would have on the North 

Dakota economy.  And per your preamble in the 

project summary on PS-3, you indicate that the CO2 

storage is critical to both agriculture and energy 

industries in North Dakota.  Is it your intent at 

this time that the Commission will make a 

determination with respect to 43-05-01-17 and the 

fees required for submission -- or for injection of 

CO2 and whether or not those fees shall be charged 

pursuant to part A of that or part B, part A being 

they contribute to the North Dakota energy or 

agricultural economies, and part B, they don't?  Is 

it your -- so the question is are you requesting 

that that determination be made as a part of this 

hearing? 

A. (BY MR. BOESHANS)  Yeah, our request is 

that the Commission make the determination on 

Summit's project part A or part B.  

Q. And you understand that if the 

determination were to be that it did not contribute 

and was subject to 1B, that we would need a 

supplemental -- or not a supplemental -- subsequent 

hearing to determine what those fees should be set 

at? 

A. I do understand that, yes. 
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Q. With respect to that request, I'm going to 

ask for another supplement of what you provided as 

Exhibit 3A identifying, I guess, each of the 

capture facilities that you have identified there 

and where their locations are.  It's probably 

sufficient just to indicate which states they're in 

or just number them and give us the name so we can 

determine whether or not they're -- where exactly 

they are.  

A. Understood. 

Q. With respect to the cases on the docket 

for the establishment of the pool and field 

boundaries associated with these facilities, 

does -- does Summit have any opposition or any 

concern if the field boundaries are established as 

the facility area boundaries, and the storage 

reservoir or pool defined in those would be 

equivalent to the storage area as proposed in the 

surface use agreement? 

A. No. 

Q. I'm going to ask this here, though it may 

be appropriate for another witness.  On your Figure 

1-1, page 1-2, this is the map illustrating the 

pore space.  Looking at Section 35 and 141-88, it 

would look like the plume boundary is almost 
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equivalent if not at the exact same point as the 

storage facility boundary.  The line appears to be 

at the same spot.  

A. So can you say the diagram you're looking 

at again?  

Q. So Figure 1-1, it's on page 1-2 of the 

application.  

A. Okay.  Yes.  I have it now. 

Q. And, again, so Township 141, Range 88, 

Section 35, there's a little portion of the 

identified stabilized CO2 plume extent that is at 

the same point as the storage facility area -- at 

the line that the storage facility area identifies.  

So it looks like there's no buffer there.  Is that 

intentional or is that something that should be 

directed at another witness? 

A. Yeah, we have another witness that can 

testify to the specifics, but there is a buffer 

there. 

Q. Okay.  Do you know what that buffer is? 

A. We'll have another witness testify exactly 

the buffer. 

Q. And would the other witness also be the 

person to direct the odd shape of the plume?  So 

when I say "the odd shape of the plume," there's a 
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little carveout in the middle.  It looks like no CO2 

is going to affect that central area.  

A. Yes.  I think we'll defer that to the next 

section here -- 

Q. Next group.  

A. -- the geologic modeling and simulations, 

to answer that. 

Q. Okay.  There was a fair bit of discussion 

on Section 8 of the storage agreement.  And I just 

want to point out that, I guess, there's -- Article 

8.3 within -- within there indicates that the 

damages will be paid to any surface owners 

disturbed at the surface; is that correct? 

A. (BY MR. SKAARE)  That is correct. 

Q. One minor typo in the surface use 

agreement, Article 15.1, I believe the title of 

that section should be bolded and underlined.  

A. (BY MR. BOESHANS)  Oh, Term?  

Q. Yep.  Single word.  

Article 16.2 on page 15 of the storage 

agreement, I'm not a lawyer so I'm just looking for 

what this language means.  The joinder and dual 

capacity language here, I don't really want to 

quote it at you -- I think you can read it 

yourself -- but what is the intent of that article 
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and specifically with respect to the "and any 

additional interest thereafter acquired" language? 

MR. BENDER:  Do you want me to take a 

crack at it?  

MR. SUGGS:  I don't care who answers it.

MR. BENDER:  You don't have any objection?  

MR. BRAATEN:  No. 

MR. BENDER:  If there were a situation 

where the operator, Summit, who is the operator, 

and also owned an interest in the pore space, by 

executing the storage agreement, they'd be 

executing basically as both parties, both as an 

operator and as an owner of the pore space.  

MR. SUGGS:  So with that explanation, it 

would have nothing to do with anything that a 

landowner acquired after the point at which they 

executed?  

MR. BENDER:  I don't believe so.  It would 

be -- it -- it would apply to a situation, though, 

if Summit were to sign this as a -- as a joint 

owner and then acquired additional surface 

interests, that surface interest would then be 

basically agreed upon with this language.  If -- if 

that's something you -- I don't know that it's -- 

it's certainly not necessary in -- in this 
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agreement, so it's something that I can speak with 

my clients and see if we can't get it resolved. 

MR. SUGGS:  Okay.  Add that to the list of 

supplemental language adjustments. 

MR. BENDER:  Okay.  

MR. SUGGS:  Okay.  That's all I've got.  

Thank you.  

 EXAMINATION 

BY MR. BOHRER:

Q. Just a couple quick questions, Jeff, on 

Exhibit 5A, if you go to page B-3.  That would be 

as good as any.  

A. (BY MR. SKAARE)  And what page was that?  

Q. B-3.  On the very right column there's 

blank columns, and we'll look at tract number 8, in 

the life estate those columns are filled out all 

the way across, and then there's four blank ones 

there.  What's the -- what's the meaning of that -- 

those interests or whatever they are with basically 

zero participation? 

A. Sure.  So as you look specifically on page 

B-3, tract number 8, JoAnne Skalsky owns a life 

estate.  The -- the parties listed below her are 

the remaindermen such that upon her death, they 

gain the interest in the property. 
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Q. Okay.  

A. And so we joined them in our pore space 

lease because they own a future interest. 

Q. Okay.  And then with your no surface 

facility, no surface occupancy discussion and any 

amendments that may take place with that, would it 

be your intent that that language would not 

preclude Summit from conducting future seismic 

operations? 

A. That is correct.  It is a no surface 

facilities. 

MR. BOHRER:  Thank you. 

MR. SUGGS:  Apologies, I do have two more 

things to address.  

  FURTHER EXAMINATION 

BY MR. SUGGS:

Q. There was a fair bit of discussion about 

the NAICS code, the industrial codes.  The 

provision in the rules, 43-05-01-07, it's part 3.c 

indicates that four standard industrial 

classification codes which best reflect the 

principal products or services provided by the 

facility shall be provided as part of the 

application.  To date, the codes that have been 

provided for other facilities have listed either 
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the ethanol facility -- that have been related to 

the ethanol facility that was being used or the 

industrial entity as the source of the CO2 in the 

case of DGC.  I don't recall what it was, but it 

was related to the synfuels plant.  

The code you provided would indicate it 

was pipeline related as the source of the CO2 as far 

as the sequestration facilities were concerned.  Do 

you have the code or do you know what it is or can 

you supply it for ethanol facilities as the source 

of the CO2? 

A. (BY MR. BOESHANS)  We could supply it.  I 

don't have it. 

Q. We'll probably request that.  If another 

witness doesn't have it available, we'll request 

that that probably be provided as well as the 

potential -- well, at this time you're not 

including the alternate source of the CO2 as the -- 

MR. BENDER:  Mr. Suggs, one of our 

witnesses is going to talk about Section 12 in 

the -- in the application.  He would be the witness 

to address the question about the codes. 

MR. SUGGS:  Okay.  That's fine.  We'll -- 

we'll hit it there then. 

Q. (MR. SUGGS CONTINUING)  And then one -- 
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one more, I guess, piece of clarification.  When 

you were being questioned, Wade, regarding the 

model and what was submitted to the Commission, you 

indicated that the model had been submitted to the 

Commission, the whole model.  Point of just 

clarification, what is submitted to the Commission 

is the numerical simulation in the GEM software 

which includes the model as it was imported from 

the geologic model that the EERC developed in 

Petre -- or Petrel.  Sorry.  So we don't have the 

whole geologic model.  What we have is the version 

of it that comes in through the numerical 

simulation.  So just a point of clarification on 

that testimony.  

A. Yeah.  That's my understanding as well, 

and certainly Amanda can testify on more specifics 

as needed related to what was submitted to the DMR 

in that regard. 

MR. SUGGS:  And that's all I've got.  

Thank you.  

HEARING EXAMINER GARNER:  Any redirect, 

Attorney Bender?  

MR. BENDER:  No redirect.  

HEARING EXAMINER GARNER:  Okay.  Call your 

next witness. 
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MR. BENDER:  Okay.  We'll be calling 

Amanda Douglas and Caitlin Olsen. 

HEARING EXAMINER GARNER:  Okay.  

Ms. Douglas, please raise your right hand.  

AMANDA DOUGLAS,

being first duly sworn, was examined and testified 

as follows: 

   DIRECT EXAMINATION 

BY MR. BENDER:

Q. Amanda, state your full name for the 

record, please.  

A. Amanda Jordan Douglas.  I'd just like to 

note that I do go by Amanda Livers-Douglas, so you 

may hear that as well today. 

Q. And, Amanda, by whom are you employed by? 

A. The Energy & Environmental Research Center 

at the University of North Dakota. 

Q. In what capacity? 

A. So I'm an assistant director for 

integrated subsurface projects. 

Q. Can you explain just very briefly what 

that title includes in terms of your role with 

EERC? 

A. Yes.  So I oversee and manage the 

collection of geophysical and geologic 
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characterization data.  I also manage and serve as 

an advisor on commercial, carbon capture and 

storage development projects.  I also oversee and 

manage a team of geoscientists, including ten 

geologic modelers. 

Q. Okay.  And I'd like you to highlight for 

us your educational background and work experience.  

A. I have a bachelor's from -- in physics 

from Concordia College in Moorhead, Minnesota, and 

I have a master's in geology from the University of 

Kansas.  

My work experience includes three years as 

a graduate research assistant at the Kansas 

Geological Survey where I worked on a professional 

seismic crew, and eight years of employment at the 

EERC. 

Q. Amanda, what are some of your duties and 

responsibilities with respect to your employment 

with EERC generally and specifically with respect 

to the project that's before us today -- or 

projects? 

A. So as previously stated, my roles at the 

EERC with respect to this project in particular, I 

oversaw the development of several sections of the 

storage facility permit application.  I also 
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advised on data collection as well as geologic 

modeling and simulation. 

Q. And it's my understanding that you had 

direct involvement in Sections 2 and 3 as well as 

Appendix C; is that correct? 

A. That's correct. 

Q. Okay.  Let's turn your attention to 

Sections 2 and 3 of the application.  Can you 

provide us with a brief overview of what your 

testimony will cover? 

A. Yes.  So I'll be providing a high-level 

overview of the key takeaways from Section 2, 3 and 

associated appendices which are Appendix A and C. 

Q. Okay.  And Wade provided us with sort of a 

high-level overview of the project.  What I'd like 

you to do is provide the Commission with a more 

detailed overview of the project.  

A. Okay.  

Q. You'll do that? 

A. Yeah. 

Q. Okay.  Let's start, how was the project 

area selected? 

A. So as Wade previously testified to, there 

are several factors with respect to the technical 

considerations related to the suitability of the 
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geology for determining the site location.  

Previous state and federal funded projects 

suggested that this region of North Dakota has 

suitable geology for CO2 storage.  Through this 

project, acquisition of site-specific data 

confirmed the viability of the subsurface geology 

for safe and permanent storage of CO2. 

Q. Can you explain for the Commission staff 

and opposing counsel why the Broom Creek Formation 

in this area is a good candidate for CO2 storage? 

A. Yes.  So the Broom Creek in this area has 

sufficient thickness and porosity and permeability 

for the injection and storage of large volumes of 

CO2.  It's also at a depth at which CO2 would stay 

in a super-critical state which is conducive for 

the efficient use of pore space.  

I'd also like to point to figure 2.9 on 

page 2-16.  So this is a map of the extent of the 

Broom Creek Formation in North Dakota showing that 

the Broom Creek is laterally extensive across this 

project site.  The Broom Creek is also overlain by 

an upper confining zone that is devoid of 

transmissive faults and fractures with sufficient 

vertical extent and permeability to serve as fluid 

migration pathways, and that upper confining zone 
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is laterally continuous over the storage facility 

areas. 

Q. Amanda, now I'd like you to discuss a bit 

the confining zones of the Broom Creek Formation.  

You explained for us why the Broom Creek Formation 

was selected from the standpoint of it being 

prevalent in the area.  Can you now discuss for us 

the confining zones above and below the Broom 

Creek? 

A. Yes.  So the upper confining zone is 

considered to be all of the formations from the top 

of the Spearfish Formation down to the top of the 

Broom Creek Formation.  And so I'd like to point 

you guys to page 2-19.  So we're showing on Figure 

2-11 a well log display, and I'd just like to point 

you to the upper confining zone which is labeled as 

the Opeche/Spearfish.  

So this is log data from the Milton 

Flemmer 1 well, and so at the Milton Flemmer 1 well 

the upper confining zone consists of the Spearfish, 

Minnekahta and the Opeche.  The Minnekahta is 

typically used to differentiate between the 

Spearfish and the Opeche.  At the Milton Flemmer 

well, the Minnekahta is approximately 23 feet 

thick, but the Minnekahta pinches out.  And so 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

216

that's why we'll refer to the upper confining zone 

here as the Opeche/Spearfish because in most places 

for this specific storage facility area and the 

other two storage facility areas, the 

Opeche/Spearfish is undifferentiated due to the 

absence of the Minnekahta. 

Q. Now, what properties in the upper 

confining zone that you just discussed make it a 

good seal? 

A. So the upper confining zone has a low 

permeability and porosity.  It also has a high 

relative permeability -- or sorry -- a high 

capillary entry pressure relative to the injection 

zone.  It is devoid, as I mentioned, of faults and 

fractures with sufficient permeability and vertical 

extent to act as a fluid migration pathway.  And 

it's laterally extensive across the storage 

facility areas. 

Q. And what data did you use to validate 

suitability of the storage complex for CO2 injection 

and long-term storage? 

A. So I'm going to point you to the two maps 

on page 2-5 and 2-6, which is Figure 2-3 and Figure 

2-4.  So these maps are showing the data used for 

our evaluation as well as the construction of the 
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geologic model.  So this includes 2D and 3D seismic 

data.  It includes site-specific well log, core, 

fluid sampling and formation testing data as well 

as regional logs, core, fluid samples and formation 

testing data. 

Q. And, Amanda, what are the mechanisms for 

geologic confinement? 

A. So initially as -- after the CO2 is 

injected, it will be contained by the upper 

confining zone itself.  So the CO2 is a buoyant 

fluid and it will be contained under the effects of 

relative permeability.  

So laterally the CO2 will be contained via 

residual gas trapping, and as CO2 dissolves in the 

formation brine, it'll be confined through 

solubility trapping.  As mentioned after the -- as 

the CO2 dissolves, the brine it dissolves into will 

become more dense and that will eventually sink 

lower in the Broom Creek Formation.  And over a 

much longer period of time, hundreds of years, 

mineralization will start to occur and that will 

also become a trapping mechanism. 

Q. Amanda, in your expert opinion, will 

geochemical interaction impact seal integrity or 

injectivity? 
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A. So, no, geochemical interactions of 

injected CO2 with the upper confining zone will not 

impact the integrity of the confining zone.  So we 

did an analysis using geochemical modeling.  So the 

upper confining zones, as I mentioned, are low 

porosity and low permeability.  We don't expect the 

CO2 to have much interaction with the upper 

confining zone, but we wanted to look at an extreme 

case or a conservative case what would happen if 

the CO2 did have interactions with the upper 

confining zone, would there be any adverse 

geochemical reactions that would impact the ability 

of the confining zone to contain the CO2.  

So what we did is we used a software 

called PHREEQC to do modeling of the upper 

confining zone.  So the PHREEQC software doesn't -- 

it uses a transport mechanism of dispersion to 

allow CO2 to flow through the model cells.  It 

doesn't use permeability to dictate flow in the 

model.  And so this is a conservative case where 

we're able to expose the model cells to that CO2.  

So to populate the model, we used 

site-specific geochemical analysis of fluids, of 

mineralogy from the core data and CO2 composition.  

So it should be noted for the CO2 composition we 
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also took a conservative approach where we modeled 

the CO2 stream of 95 percent CO2 and 2 percent 

oxygen.  So this is more oxygen -- higher oxygen 

amount than is in the anticipated CO2 stream, as 

Wade testified to earlier.  We chose to use this 

composition for modeling as oxygen is known to be 

more reactive, and so we wanted to look at an 

extreme case.  

And even in this extreme case where we're 

ignoring permeability, we're allowing CO2 to contact 

the upper confining zone, we're using a CO2 

composition with higher O2, the modeling 

demonstrated that action with the CO2 to the upper 

confining zone would result in no adverse effects.  

So there is little to no porosity change due to 

precipitation or dissolution from the model.  

Additionally -- sorry -- 

Q. No.  You're fine.  

A. Additionally, related to injection we also 

did geochemical modeling of the injection reservoir 

using CMG's GEM software where we simulated CO2 

injection into the reservoir, again using that 

95 percent CO2 and 2 percent oxygen case, and we 

saw, similarly, little to no effect on porosity due 

to precipitation or dissolution of minerals due to 
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the interaction of the CO2, so we don't anticipate 

geochemical reactions will impact injectivity 

adversely. 

Q. Okay.  When the two previous witnesses 

were up here testifying, there were some questions 

about what sort of impact injection could have on 

underground sources of drinking water.  In your -- 

in your expert opinion, will there be any adverse 

effects? 

A. No.  There will be no adverse effects on 

underground sources of drinking water.  As I 

previously mentioned, the Broom Creek is overlain 

by a competent confining zone that is devoid of 

transmissive faults and fractures that could serve 

as fluid migration pathways.  

I'd also like to note that above that 

primary confining zone there is approximately a 

thousand feet of additional low permeability rock 

that will contain the CO2.  In addition to that 

thousand feet, there is another 2,000-plus feet of 

impermeable rock below the lowest USDW which we're 

defining as the Fox Hills Formation. 

Q. Now, you indicated that there was no 

evidence of fluid migration pathways.  How did you 

determine an absence of fluid migration pathways? 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

221

A. So we looked at several data sets, 

including 3D seismic data.  We looked at formation 

image logs in terms of fracture analysis.  We also 

did fracture analysis of the whole core that was 

collected from the project.  Additionally, we 

looked at fluid samples to evaluate if the Broom 

Creek Formation was hydraulically isolated from the 

next porous and permeable zone, which is the Inyan 

Kara Formation. 

Q. Let's talk a little bit about seismicity.  

In your expert opinion, is there a risk that 

seismicity will interfere with the containment of 

the CO2? 

A. There is little risk that seismicity will 

interfere with containment of CO2.  So I'm referring 

to both naturally and induced seismicity.  So there 

is a lack of historical earthquakes in North 

Dakota.  So we've looked at historical earthquake 

data.  Just one study in the permit that references 

this, a study done by Anderson and others in 2016, 

on page 2-69, Figure 2-44, shows -- the dots on 

this map reflect the historical earthquakes from 

the late 1800s to 2015, and there's fewer than 20 

historical earthquakes during this time frame.  

And so this can be attributed to the 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

222

general geologic stability of the formation.  So in 

addition to this stability of the -- the region, 

we'll be operating the project under the fracture 

pressure gradient of the Broom Creek Formation 

which is also lower than the fracture pressure 

gradient of the upper confining zone which reduces 

risks of induced seismicity. 

Q. Now, Commission staff had some questions 

of the past two witnesses about commercially 

valuable minerals.  Do any of the three proposed 

storage facilities contain commercially valuable 

minerals? 

A. Yes.  So there is lignite coal reserves 

within each storage facility. 

Q. And are there any oil-bearing formations 

or other hydrocarbon reserves located within the 

boundaries of the storage facilities? 

A. So the North Dakota Geological Survey 

recognizes the Spearfish Formation as the only 

hydrocarbon-bearing formation above the Broom Creek 

Formation, and that is devoid of hydrocarbons in 

the project area.  We also found no evidence of 

hydrocarbons in formations below the Broom Creek 

Formation or within the Broom Creek Formation.  

We evaluated this through review of legacy 
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wellbores, existing oil and gas exploration 

studies, historical production data which are 

discussed in the permit, as well as evaluation of 

the mud logs for the three stratigraphic test 

wells. 

Q. What if hydrocarbons were ultimately 

discovered within the storage facility area?  Is 

there some way to develop those hydrocarbons? 

A. Yes.  So engineering controls could be 

used to produce hydrocarbons located below the 

injected CO2 at each storage facility area.  These 

may include, you know, increased mud weight to 

account for increased pressure in the reservoir due 

to injection.  Also, you could potentially drill 

horizontally underneath the plume to produce any 

potential hydrocarbons that are discovered in the 

future. 

Q. And directional as well; is that correct? 

A. Yes. 

Q. Okay.  I don't know if you covered this so 

I'm going to go back to it just for a moment.  I 

think you indicated that there were some reclaimed 

coal mines in the area.  Are there any -- are there 

any plans to mine any coal that's in the area? 

A. So there's a map on page 2-77.  It's 
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Figure 2-51.  So 2-51 is showing the future and 

reclaimed mining areas for the Coyote Creek and the 

Beulah Mine, so those are the two mines closest to 

the three storage facility areas.  So within the 

storage facility areas themselves, there is no -- 

currently there's no future mining plans from 

either of these wells.  

Additionally, operation of the storage 

facility area wouldn't preclude future production 

of the coal.  And the areas where there's surface 

facilities for this project, there are no active 

coal leases that are known.

Q. And since the storage zone is quite a bit 

deeper than the coal in this area, is it a 

possibility of mining the coal even though you have 

a storage facility in place? 

A. Yes. 

Q. Okay.  Let's -- let's switch now to 

Section 3 of the application.  And can you briefly 

provide an explanation of which permit requirements 

are addressed in Section 3? 

A. Yes.  So Section 3 provides an overview of 

the geologic modeling and dynamic reservoir 

simulation activities that were conducted to define 

the vertical and lateral extents and migration of 
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injected CO2 as well as the associated pressure 

front, the stabilized CO2 plume and the area of 

review. 

Q. And can you talk a little bit about the 

geologic modeling activities that were conducted 

with respect to these three applications? 

A. So geologic modeling was conducted using 

industry standard methods and Petrel software.  So 

this included the evaluation of geologic data, the 

construction of a structural framework and 

distribution of rock and petrophysical properties. 

Q. How was the geologic model utilized to 

address the permit requirements? 

A. The geologic model served as inputs for 

the dynamic reservoir simulations.  So the dynamic 

reservoir simulations were done using industry 

standard methods and CMG software.  

As mentioned, the dynamic reservoir 

simulations were conducted to determine the lateral 

and vertical extents of the injected CO2 to define 

the project boundaries. 

Q. And how was the area of review delineated?

A. The area of review was delineated using a 

risk-based approach developed by the EERC and 

published in Matt Burton-Kelly 2021. 
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Q. Amanda, before I get to the statutory 

questions, there were some questions about 

previously filed information that ultimately 

resulted in what I'm going to call the final form 

of the application.  Can you just enlighten us as 

to when you started working on this project, when 

you started filing things with the Commission and 

give us a little bit of an idea of what you filed? 

A. Previously or -- 

Q. Yeah.  

A. -- the final form?  

Q. Yeah.  

A. So EERC was -- submitted a contract to 

Summit, I believe Wade mentioned, in early 2020.  

We began work on collecting the site-specific data.  

We helped prepare permit applications and we 

submitted draft permit applications to the DMR, I 

believe, late spring, early summer of 2023. 

Q. And there was some discussion about some 

of the data that was submitted and the modeling 

that was done.  Could you describe just a little 

bit of that and what was submitted to the 

Commission in terms of the data and providing the 

Commission an opportunity to review that data and 

do simulations? 
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A. Yep.  So as requested by the DMR, we 

supplied all the shapefiles associated with the 

project.  We also provided the geologic model in 

the form of the output that was used for dynamic 

reservoir simulations. 

Q. And is it your understanding that all that 

information that was submitted to the Commission 

was available to the public? 

A. Yes.  And in addition to that, the -- the 

majority of the input data for the model is 

publicly available.  A lot of the data -- or 

majority of the data used in the geologic model can 

be found on the NDIC's website which included, you 

know, core data, well logs, fluid sample analysis, 

as well as formation tests. 

Q. Okay.  Now, the statutory questions.  In 

your opinion, Amanda, is the storage facility 

suitable and feasible for carbon dioxide injection 

and storage? 

A. Yes.  As I previously mentioned, the Broom 

Creek Formation has characteristics that are 

conducive for geologic storage of CO2, including 

being overlain by a competent confining zone. 

Q. And in your opinion is the carbon dioxide 

to be stored of a quality that allows it to be 
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safely and efficiently stored in the storage 

reservoir? 

A. Yes.  So we conducted geochemical modeling 

that demonstrated that the anticipated CO2 stream 

will not have adverse geochemical interactions on 

the upper confining zone. 

Q. And, in your opinion, will substances that 

compromise the integrity of the storage reservoir, 

will they not enter the storage reservoir? 

A. Yes.  So the anticipated CO2 stream to be 

used for the project is not anticipated to have 

adverse impact due to geochemical interactions. 

Q. Okay.  And to get a conclusion from you 

with respect to some of the things you discussed 

having to do with minerals in the area, do the 

storage facilities contain commercially valuable 

minerals? 

A. Yes.  As previously mentioned, all three 

storage facilities contain lignite coal reserves. 

Q. And as you testified previously, that 

doesn't prohibit that this storage facility or 

these storage facilities won't prohibit the mining 

of those -- of that coal if it's economically 

possible to do so; is that correct? 

A. Yes.  That's correct. 
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Q. Okay.  In your opinion, will issuance of a 

storage facility permit adversely affect mineral 

owners or mineral lessees? 

A. No.  As previously stated, if there's 

hydrocarbon reserves discovered in the future, 

there is engineering controls and other methods for 

the extraction of those minerals. 

Q. And, in your opinion, can the proposed 

storage facility be operated in a manner that will 

not adversely affect surface waters or formations 

containing fresh water? 

A. Yes.  So as mentioned, the storage 

formation is overlain by a competent upper 

confining zone that's devoid of transmissive faults 

and fractures with sufficient permeability and 

vertical extent that could act as a fluid migration 

pathway. 

Q. And you touched on this in your testimony, 

but just a question to confirm.  In your opinion, 

can the proposed storage facility be operated so 

that carbon dioxide will not escape from the 

storage reservoir? 

A. Yes.  As mentioned, it's -- the storage 

reservoir is overlain by a competent upper 

confining zone that is devoid of -- sorry -- devoid 
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of potential fluid migration pathways. 

Q. And based on your study and review of the 

testimony and exhibits that you've testified here 

today and your knowledge of the project as a whole, 

in your expert opinion are the horizontal and 

vertical boundaries of the storage reservoir 

adequately defined and include buffer areas to 

ensure that the storage facility is operated 

safely? 

A. Yes.  So geologic modeling and dynamic 

reservoir simulations were used to define the 

vertical and horizontal boundaries of the storage 

facility area, and the storage facility area 

includes an appropriate buffer. 

MR. BENDER:  That's all the questions I 

have for this witness.  We'd like to move to 

Caitlin Olsen, if we may.  

HEARING EXAMINER GARNER:  Ms. Olsen, 

please raise your right hand.  

CAITLIN OLSEN,

being first duly sworn, was examined and testified 

as follows: 

   DIRECT EXAMINATION 

BY MR. BENDER:

Q. Caitlin, can you state your full name for 
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the record, please? 

A. Caitlin Olsen. 

Q. And, Caitlin, by whom are you employed? 

A. The Energy & Environmental Research 

Center. 

Q. In what capacity? 

A. I am a principal policy and regulatory 

strategist. 

Q. And like Amanda did, what I'd like you to 

do is briefly highlight for us your educational 

background and work experience.  

A. I graduated with a bachelor's of science 

degree in geology with an emphasis in hydrogeology 

from the University of Wisconsin, River Falls.  I 

started work for the Department of Mineral 

Resources where I started as a petroleum engineer 

field inspector.  I ended here with the Department 

of Mineral Resources as a production supervisor.  

In 2022 -- I held those positions for 

eight years, and in 2022 I started working for the 

EERC where I -- my position was a senior regulatory 

and permitting specialist.  My position today with 

the EERC is a principal policy and regulatory 

strategist. 

Q. Caitlin, what I'd like you now to discuss 
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for us is what some of your duties and 

responsibility are with respect to your employment 

with the EERC generally and specifically with 

respect to the projects that are before the 

Commission today.  

A. Sure.  So generally I oversee commercial 

CO2 storage projects and development of their 

permits.  I also work in oil and gas regulations 

and provide policy advisement there.  Specific to 

this storage facility permit, I oversaw the 

creation of the storage facility permit and 

compliance with regulations. 

Q. Okay.  So Amanda spent some time 

discussing Sections 2 and 3 in the application.  

Let me direct your attention to Section 4 of the 

applications.  Can you briefly explain how the AOR 

was used to evaluate the region and to meet 

specific permit requirements? 

A. Sure.  The area of review, as you'll see 

on page 4-1, is defined as the region surrounding 

the geologic storage project where underground 

sources of drinking water may be endangered.  The 

AOR in this case contains the storage facility area 

boundary, and that is based on the simulation 

extent of the stabilized plume.  It includes a 
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one-mile buffer outside of the storage facility 

area to encompass the entire area of review. 

Q. So can you direct your attention to the 

map in the application that depicts the AOR.  And 

give everyone a little time to get there.  

A. If you'll look at Figure 4-3, that map 

shows the area of review on the outside in purple.  

In farther is the storage facility area denoted as 

a black line.  And in even farther is the 

stabilized CO2 plume extent.  Within this map, 

you'll see groundwater wells and one spring.  

You'll see the stratigraphic reservoir monitoring 

well, the Milton Flemmer 1.  You'll see the two 

proposed injection wells.  And if there were legacy 

oil and gas wells present, they would be shown 

here, but there are no legacy oil and gas wells 

present in this particular permit. 

Q. So, Caitlin, after you identified the AOR, 

what type of evaluation was conducted by you and 

other staff members of EERC? 

A. A review of data of public record was 

performed where -- for all wells within the storage 

facility area and the AOR itself, and included in 

that review was any wells that penetrate the 

overlying seal, the Opeche/Spearfish Formation and 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

234

any other wells that might exist in the area of 

review. 

Q. So the first step of evaluating the AOR is 

you look for any wells that are drilled in the 

area; is that correct?  

A. That's correct. 

Q. Okay.  And did you identify any wells? 

A. We did.  There's one particular well 

that -- only one well in this area of review that 

penetrates the upper confining seal, the 

Opeche/Spearfish Formation, and that well is 

described as the Milton Flemmer 1, which was 

drilled specifically for this project as a 

stratigraphic test well and as the monitoring well.  

Figure 4-4 further explains the Milton 

Flemmer 1 and how it's constructed.  So the Milton 

Flemmer 1, during this review process by a 

geologist and an engineer, was found to be properly 

isolated which prevents the migration of any fluids 

into USDWs, and a determination was made that no 

corrective action is needed for this well. 

Q. Now, Caitlin, it's -- it's my 

understanding that a reevaluation of the AOR and 

corrective action plan period is proposed not to 

exceed five years.  In your opinion, what would 
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trigger reevaluation prior to the five years and 

what sort of reevaluation would that address? 

A. Yeah.  So Summit will comply with North 

Dakota rules which is to reevaluate the storage 

facility area every five years.  Any triggers prior 

to that five years where Summit would be required 

to reevaluate the area of review and storage 

facility area would be if monitoring operational 

data requires it or if there's a significant enough 

change found in the area of review that would 

warrant it. 

Q. If there were significant changes, what 

would happen next, in your opinion? 

A. Summit would update the model using 

history match data or the site-specific data that 

they found through injection activities.  And then 

based on that updated model would work with the DMR 

to perform any corrective action if required or if 

needed. 

Q. Now, in addition to the matters that were 

discussed by Amanda with respect to confining 

zones, what other information and data was used to 

assess protection of underground sources of 

drinking water within the AOR? 

A. So aside from looking at the DMR database 
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for the Milton Flemmer 1 well and using Summit's 

own records -- alongside using Summit's records and 

DMR records for the Milton Flemmer 1 stratigraphic 

test well, other data sources were used.  Those 

data sources to review these wells within the area 

of review include the USGS database, the U.S. 

Geological Survey database, the Public Service 

Commission and the Department of Water Resources. 

Q. And did you examine freshwater zones? 

A. We did.  

Q. Can you explain to us what the lowest 

freshwater zone was that you examined? 

A. So described on page 4-12, the lowest USDW 

in the AOR is the Fox Hills Formation, and together 

that comprises -- includes the Hell Creek Formation 

to comprise the confined aquifer system that 

includes both.  The Fox Hills Formation in the AOR 

is about 1500 feet deep here and about 250 to 

300 feet thick. 

Q. Are there any Fox Hills wells in the AOR? 

A. There is one Fox Hills well existing in 

the area of review.  That's included in a map on 

the next page -- nope -- on Figure 4-10 on 

page 4-17.  That well is included to be in the 

testing and monitoring plan during the life of the 
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Summit project and is included in the baseline 

testing and monitoring plan. 

Q. So other than the Fox Hills, did you look 

at any other freshwater zones? 

A. Yes.  So Summit worked with landowners in 

the area to identify any other potential freshwater 

zones above the Fox Hills where testing could be 

performed.  They ground-truthed the area based on 

the groundwater well maps that you'll see in Figure 

4-3, and during those ground-truthing efforts and 

based on depth of wells, a final determination of 

the baseline testing and monitoring plan with 

respect to groundwater monitoring and the life of 

the injection project groundwater monitoring plan 

was determined, and the final wells to be included 

is shown on Figure 4-10. 

Q. So other than what you've discussed so 

far, what additional protections are in place or 

will be in place for underground sources of 

drinking water? 

A. There are multiple impermeable layers 

throughout the -- this area.  So as Amanda 

testified to, directly above the Broom Creek is the 

Opeche/Spearfish Formation, and then directly below 

the Fox Hill Formation is the Pierre Shale which is 
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an impermeable shale that provides the -- the 

protection directly beneath the Fox Hills, and in 

between those two impermeable layers are multiple 

confining layers that provide protection to USDWs. 

Q. Caitlin, in your expert opinion, can the 

storage facility be operated so that it will not 

endanger human health nor unduly endanger the 

environment? 

A. Yes.  Engineering safeguards are in place, 

and the site consists of ideal geologic confinement 

and geologic mechanisms that will protect human 

health and the environment from any CO2 injection 

activity. 

MR. BENDER:  No further questions of 

Ms. Olsen. 

HEARING EXAMINER GARNER:  Mr. Braaten. 

MR. BRAATEN:  Thank you, Your Honor.  

    CROSS-EXAMINATION 

BY MR. BRAATEN:

Q. Is there a lower porosity in the lower 

confining zone than the upper confining zone? 

A. (BY MS. DOUGLAS)  So Table 2-7b on 

page 2-32 contains ranges for permeability as well 

as averages from core analysis as well as the 

simulation model.  With respect to the -- the 
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Amsden Formation, typically the Opeche/Spearfish, 

which is the upper confining zone, has lower 

permeability than the Amsden Formation, which is 

the lower confining zone. 

Q. You discussed the Fox Hills freshwater 

aquifer.  Is that the only freshwater aquifer that 

you studied with respect to the application? 

A. No.  As Caitlin mentioned, we identified 

several other freshwater aquifers in the project 

area.  Additionally, I'll point you to Appendix B 

which includes some of the fluid sample analyses.  

So one of the other horizon samples listed on page 

B-1 includes the Tongue River. 

Q. Do you have a depth for where that sample 

came from? 

A. I don't have one in front of me at this 

time. 

Q. Is -- do you know whether the Mission 

Canyon or Lodgepole or anything in the Minnelusa 

Group contains a freshwater aquifer within North 

Dakota, as defined by the Safe Drinking Water Act? 

A. (BY MS. OLSEN)  Are you asking if those 

are USDWs?  

Q. Correct.  

A. The lowermost USDW is the Fox Hills 
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Formation, so nothing below that would be 

considered a USDW. 

Q. Based on the criteria in the Safe Drinking 

Water Act or just classification? 

A. Yeah, based on -- I mean, specific -- what 

specifically in the Safe Water Drinking Act are you 

referring to?  

Q. Does it -- does -- are these freshwater 

aquifers pursuant to the criteria for a U.S. 

drinking water in the Safe Drinking Water Act? 

A. (BY MS. DOUGLAS)  I can't speak to the 

entirety of the Williston Basin or North Dakota, 

but within the storage facility area, I do not 

believe that they are below 10,000 parts per 

million.  

Q. How does the permeability of the Spearfish 

or the other impermeable zones compare to the 

Bakken or the Three Forks? 

A. I don't have data from those formations on 

hand. 

Q. Do you know how it compares generally, 

though? 

MR. BENDER:  Objection.  Relevance. 

HEARING EXAMINER GARNER:  Overruled. 

MS. DOUGLAS:  I'd say it's comparable.
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Q. (MR. BRAATEN CONTINUING)  Did you take any 

water samples from any areas within the Minnelusa 

Group or the Madison Group? 

A. We did not.  I'm basing that answer on 

regional salinity maps. 

Q. And based on regional salinity maps, 

those -- you're saying the total dissolved solids 

for those are above the thresholds in the Safe 

Drinking Water Act or below? 

A. Above.  So they're above 10,000 parts per 

million. 

Q. Do you know what they are? 

A. I don't have those maps on hand, no. 

Q. Do you know if they're between 10 and 15 

thousand? 

A. I don't know that. 

Q. Where would that information be contained? 

A. Several of those maps can be found 

publicly available.  I believe the North Dakota 

Geological Survey has published some of those 

online.  

Q. Do you know whether -- well, do you know 

for certain whether the total dissolved solids in 

any of those -- in any of the water in those 

formations -- let me start over.  
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With respect to any waters in the 

Minnelusa Group or the Madison Group, do you know 

sitting here today that they are below 10,000 total 

dissolved solids? 

A. I do not know that.  We did not sample 

that as part of this data characterization plan 

regarding potential leakage pathways from the 

storage reservoir into those zones.  The Amsden is 

also devoid of transmissive faults and fractures 

that have sufficient vertical extent of 

permeability for CO2 to leak from the Amsden into 

lower formations. 

Q. Would you make any suggestions on 

alternative ways to conduct operations here if you 

discovered that there was a U.S. drinking water and 

a freshwater aquifer under the Safe Drinking Water 

Act in the Minnelusa or Madison Group? 

A. So for the operation we'd potentially want 

to add additional monitoring of those zones as 

well, but I don't believe the injection operations 

as a -- in my opinion, I would not recommend any 

changes to injection operations besides additional 

monitoring. 

Q. And when you say you wouldn't recommend 

any changes to injection operations, are you 
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referring primarily to the injection pressures and 

the max pressure of injection? 

A. Correct.  And targeting the Broom Creek 

itself for injection.  

Could you clarify your earlier question?  

You talked about the Madison Group.  Did you also 

mention the Minnelusa Group?  

Q. I did.  

A. So the Broom Creek itself is within the 

Minnelusa Group, and so we've sampled that and it 

is over 10,000 parts per million. 

Q. And that sample was from above the Amsden 

Formation? 

A. Correct. 

Q. So as part of developing this application, 

you ran a model in the Petrel software? 

A. I personally did not, but the EERC team 

did, yes. 

Q. Okay.  And ran a model in the GEM 

software? 

A. So I'd say we constructed the model in the 

Petrel software and then we used it to run dynamic 

reservoir simulations in CMG. 

Q. And you also used the PHREEQC model for 

the geochemical interaction modeling? 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

244

A. That's correct. 

Q. And did you submit the data decks for each 

of those three models to the oil and gas division? 

A. So all of the data that was used is either 

described in the permit, was provided to the DMR, 

or is publicly available outside of the seismic 

data. 

Q. Did you say that all of the data provided 

to the DMR is what is in the permit application?  

No.  I misheard that.  

Did you, EERC, provide the data decks for 

those three models to the oil and gas division? 

A. Can you define "data decks"?  

Q. What do you understand a data deck to be? 

A. So the -- the raw data we use is publicly 

available.  Any assumptions used have been detailed 

in the permit.  It -- for example, geochemical 

modeling, we list the mineralogy from the specific 

sample that was used.  We listed the CO2 

composition.  We listed the -- some of the 

additional other input data, including -- just one 

second -- including parameters such as exposure 

level and things like that.  

So we believe that in the case of 

geochemical modeling, they would have all the 
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information they would need to evaluate or 

replicate the modeling. 

Q. You say they would have the data they need 

to replicate the modeling.  Who's "they"? 

A. The DMR.  In the case of the geochemical 

modeling, all the information is publicly 

available, so anyone could potentially replicate 

these results. 

Q. Is your education and professional 

background in geology or engineering or both? 

A. So I have a master's in geology with an 

emphasis in geophysics, and I have a bachelor's in 

physics. 

Q. Okay.  Do you ever talk to coworkers and 

other colleagues about the models that we just 

discussed? 

A. That's correct.  So as I mentioned 

earlier, I actually oversee the EERC's geologic 

modeling team. 

Q. And have you ever heard someone at EERC 

use the phrase "data deck"? 

A. No, we don't use that term. 

Q. Have you ever heard anyone doing petroleum 

reservoir engineering use the term "data deck"? 

A. The term's familiar. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

246

Q. Do you know what a data deck is? 

A. I think the definition's subjective. 

Q. Is the well testing data that you used to 

tune and develop the permeability model publicly 

available? 

A. The well testing data from the Milton 

Flemmer 1 well is publicly available on the NDIC 

website, yes.

Q. The .DAT file? 

A. I'm uncertain of the format that's online. 

Q. What would you do with a PDF file with 

that information?  It's not really usable; right? 

A. Depending if it's in tabular or table 

format or if it's graphical. 

HEARING EXAMINER GARNER:  You know, now's 

a good time to take our last ten-minute break and 

then we'll come back and finish up.  

(Recessed at 5:11 p.m. and reconvened at 

5:23 p.m.) 

HEARING EXAMINER GARNER:  We are back on 

the record.  Mr. Braaten, you were questioning 

Summit's witnesses. 

MR. BRAATEN:  Thank you, Your Honor. 

Q. (MR. BRAATEN CONTINUING)  You said that 

the data to run the geologic model is publicly 
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available; right? 

A. (BY MS. DOUGLAS)  Everything except the 3D 

seismic and interpretative volumes from the 3D 

seismic. 

Q. Can you do it without the 3D seismic? 

A. Can we replicate the exact model?  

Q. Yeah.  

A. No.  Actually let me correct that.  So 

based on what's in the permit, yes, because with 

the 3D seismic, we used the seismic to interpret 

variograms, and the variograms links interpreted 

from the seismic were listed here.  The -- the one 

thing you might not be able to replicate is that we 

used interpreted seismic horizons from the seismic 

data for the structural model.  So that would be 

not duplicatable without the 3D seismic. 

Q. If you were asked to analyze the models 

that you created here, as a third party and given 

the data you're saying is publicly available but 

knowing nothing about the project going in, how 

long would it take you by yourself to replicate 

these models by going through all of the publicly 

available data and reconstructing it, collating it, 

organizing it, choosing it, picking your tops?  How 

long would it take you to recreate that model? 
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A. Typically our modeling workflow for a 

model of this size and scale with this amount of 

data would be approximately six to eight weeks to 

go through that process.  Keeping in mind with the 

formation tops, there are publicly available 

formation tops out there.  It's a matter of QC'ing 

them. 

Q. Is that what you did? 

A. Yes. 

Q. But you chose the formation tops used in 

your model; right? 

A. So we went through the publicly available 

ones and quality controlled them. 

Q. How did you do that? 

A. So our method is based on core analysis.  

So we also looked at core analysis to determine 

where we thought the top of the Broom Creek was, 

and so we've reported in the permit how we picked 

the top of the Broom Creek.  So if someone wanted 

to pick how we picked it, we report where we pick 

it on gamma ray log signatures.  That's -- that's 

in the permit.  And so we evaluate whether the 

publicly available picks match that specific 

signature in the logs to determine if we're going 

to use that top or adjust it. 
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Q. Without the impedance data, you could not 

recreate the model to the same degree of accuracy 

as you did; right? 

A. The models would be different. 

Q. And you said if you had to start from 

scratch knowing nothing, you think you could get it 

done in -- was it six to eight weeks? 

A. Six to eight weeks with the -- with what's 

published in the permit and the publicly available 

data.  I think what's published in the permit 

provides a lot of time savings. 

Q. And is that time estimate for you and your 

team to do that? 

A. If we were to replicate this with all the 

things in the permit, it would be significantly 

quicker. 

Q. Meaning it would be quicker if you had 

your whole team doing it? 

A. No.  Quicker if we're replicating using 

assumptions, using the variogram links that we 

report and stuff like that because we're not 

interpreting the data to come up with new variogram 

links.  So if we wanted to replicate the model 

using the -- the permit -- what's in the permit and 

the publicly available data, it -- it'd be 
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considerably faster than six to eight weeks. 

Q. And, again, is that for you and your team 

to do that?

A. That would be for one or two individuals, 

correct. 

Q. Working full-time? 

A. Yes. 

Q. All day, every day? 

A. Eight hours a day. 

Q. If we didn't have the impedance data, how 

would the model be different? 

A. So as I mentioned, the main difference 

would be the structural surfaces.  So your 

structural surfaces would be confined with your 

well control, so there would be slight variations 

on the structure of the formations.  Petrophysical 

property distribution might be slightly different 

as well. 

Q. Different meaning less accurate? 

A. Is -- is your -- so -- 

Q. It results in a less predictive model? 

MR. BENDER:  Which question do you want 

her to answer, Derrick?  

MR. BRAATEN:  Well, I was clarifying my 

prior one. 
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MR. BENDER:  Okay.  

MS. DOUGLAS:  So I'd say the models are 

different.  I think it's subjective how you define 

model accuracy. 

Q. (MR. BRAATEN CONTINUING)  But if we define 

it as how predictive it is, it would be less 

predictive if we didn't have the impedance data? 

A. It would have potentially less detail in 

it.  

Q. Are you familiar with the PHREEQCi input 

files? 

A. Generally. 

Q. Did you create one for the PHREEQC model 

you ran here? 

A. Yes, an input file was generated. 

Q. And did you give that to the oil and gas 

division? 

A. No. 

Q. Why not? 

A. The DMR staff did not request it directly. 

Q. Did you submit that to the EPA's portal? 

A. What EPA portal are you referring to?  

The -- 

Q. Did you file it with the EPA? 

A. No. 
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Q. Did you have some kind of an input file 

that was created for the other two models? 

A. The other two models being the geochemical 

model for GEM and the geologic model?  

Q. Correct.  

A. Those models use multiple sources of input 

data, so it's not a specific input file. 

Q. It's a data deck? 

A. You could confine it as a data deck. 

Q. Do you have a data package that contains 

all of the input files in one zip file or something 

similar that can then be used as a load file with 

the software programs? 

A. Yes.  The Petrel project itself can be 

saved as a file.  One thing to note about that, 

while all the data is publicly available, that 

Petrel file, as it is now, does contain some 

digitized well logs that were purchased from a data 

broker and are deemed confidential under a license 

agreement.  So that would have to be -- those 

specific digitized logs would have to be stripped 

from that Petrel project. 

Q. Or simply paid for by someone else to get 

a license?  Why do you say they would have to be 

stripped?  For what purpose would you strip them 
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from the package? 

A. They're governed by a specific license 

agreement, so I don't have those terms available 

now.  But there are potential ways that someone 

else could purchase those digitized logs for those 

specific wells. 

Q. And if they had a license, you could give 

your copy to them? 

A. Again, I'm not sure the specific license 

terms for the logs in question. 

Q. Are you aware of the GEM model having a 

single file called -- with a file extension .DAT 

that you can use to run a model on the program? 

A. Correct. 

Q. Do you have one of those .DAT files that 

would allow us to run the model you ran in that 

program? 

A. For the CO2 simulations or the geochemical 

simulations?  

Q. CO2 simulation.  

A. Yes, I believe that was provided to the 

Commission already. 

Q. And that could just be taken and loaded 

into the GEM program to run the model that you ran? 

A. That's my understanding, yes. 
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Q. Any idea why Summit won't provide that to 

the intervenors? 

A. I believe it was already provided to the 

DMR so it's publicly available. 

Q. Any idea why the DMR would refuse to 

provide that to the intervenors? 

A. I can't speak to that. 

Q. Did EERC in your -- to your knowledge tell 

the DMR not to provide those files to the 

intervenors? 

A. Not the specific files we provided to DMR, 

no. 

Q. Did the EERC tell the DMR not to provide 

anything to the intervenors? 

A. No. 

Q. Okay.  Did the EERC tell the DMR not to 

disclose any information that it was providing to 

the DMR? 

A. No. 

Q. And there is a .DAT file that can be used 

to run that GEM model for the CO2 dispersion that 

was provided to the DMR?  That's your testimony? 

A. That is my understanding, yes. 

Q. I'm going to have you turn to Exhibit 1A, 

which was a copy of the application we were using.  
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A. What page?  

Q. Can I have you turn to page 3-15? 

A. I'm there. 

Q. Can I have you just review the first full 

paragraph I think that starts, "The simulation 

model permeability."  

A. I've reviewed it.  

Q. Can you explain what you did when you say 

that the simulation model permeability was tuned 

globally by applying a permeability multiplier to 

match the reservoir properties estimated from the 

well-testing data on the Milton Flemmer? 

A. Yep.  So the injection test from the 

Milton Flemmer 1 well resulted in an estimation of 

permeability for the Broom Creek Formation, so that 

permeability was significantly higher than the 

permeability determined through well log 

interpretation core analysis.  So based on those 

results, a 2.5 X multiplier was applied to the 

permeability of the model globally. 

Q. And is 2.5 essentially the delta between 

what you had in your model and what you saw in the 

Milton Flemmer, or does that represent the delta? 

A. Yes.  I believe the injection well data 

suggested slightly higher.  We thought 2.5 was 
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reasonable.  

Q. Does that affect your ultimate injection 

pressure limit? 

A. Permeability is a factor that could impact 

predicted pressure.  Yes. 

Q. Would you describe the permeability in 

these storage facilities in the Broom Creek as 

heterogenous or homogenous?

MS. DOUGLAS:  Could you repeat the 

question?  

(Record read as requested.) 

MS. DOUGLAS:  They're heterogenous. 

Q. (MR. BRAATEN CONTINUING)  Did you consider 

looking for a heterogenous cause rather than 

applying a multiplier across the entire reservoir? 

A. So the model already represented 

heterogenous distribution of permeability as 

distributed by the well log controls, the -- from 

seismic data as well as the variograms used to 

distribute properties, so applying the 2.5 

multiplier would increase -- or it would increase 

the -- the permeability for the full range of 

permeabilities.  

And so a single multiplier was applied as 

we felt, you know, the -- that test covers a large 
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area as determined by the radius of investigation.  

And so the response of the reservoir to determine 

permeability we felt is representative of the 

response that we're going to encounter during 

operations. 

Q. But even taking all that, it's possible 

that what you saw there was simply the result of 

heterogenous permeability and it didn't require an 

adjustment to the model at all; right? 

A. That's a possibility.  There have also 

been previous studies that have published results 

from injection tests that have also seen similarly 

higher permeability as determined by injection 

tests.  So in our technical opinion and experience 

with the Broom Creek Formation, we felt 2.5 was 

adequate to apply. 

Q. Those other studies that did the injection 

tests, were those done in oil fields? 

A. No.  The other study I'm referring to is 

the injection test published in the Tundra SGS 

storage facility permits. 

Q. Did you try running the adjustment on 

models for each of the facilities individually 

versus across the entire reservoir? 

A. No.  The way we set up the model, we 
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didn't have an indicator that would allow us to 

multiply permeabilities for individual regions. 

Q. The simulation model permeability that you 

had to begin with, was that based on the core logs? 

A. It was based on evaluation of several well 

logs, site-specific core analysis, as well as 

regional core data.  It was also informed from rock 

properties derived from inversion of the 3D seismic 

data. 

Q. And you changed all that based on one 

injection well test? 

A. Yes. 

Q. Can I have you go to page 3-7 and Figure 

3-4? 

A. I'm there. 

Q. Can you describe what we're looking at in 

this Figure 3-4? 

A. So this is an aerial view for one layer of 

the simulation model showing the permeability 

within the Broom Creek. 

Q. And can you explain the units being used 

in the legend with the various colors on the right 

and the numbers indicating which color is which 

number? 

A. Yeah.  So permeability is being displayed 
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here in millidarcies. 

Q. Are these pre or post application of 

multiplier? 

A. Post application. 

Q. I'm sorry.  You said post application? 

A. Mm-hmm.  Yep.  So the 2.5 permeability 

multiplier is already applied, and then it's hard 

to view at this scale but -- so the top there we're 

looking at is 5,000 millidarcies.  That's a decimal 

place. 

Q. Does that map look like a reasonable range 

in distribution of millidarcies? 

A. Yes.  So one thing that should be noted 

about the Broom Creek and one thing that supports 

the use of applying a permeability multiplier is 

the fact that the Broom Creek contains several 

unconsolidated sands, so these are poorly cemented 

sands with extremely high porosity and 

permeability.  Because of the unconsolidated nature 

of the sands, we're unable to perform core analysis 

in them.  

And so the geologic model that's based on 

the well log data, the core analysis and the 

seismic is -- typically underpredicts the 

permeability because we aren't able to capture data 
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from these unconsolidated sands.  And so that's one 

of the reasons that we believe applying the 2.5 

permeability multiplier is reasonable in this case. 

Q. What was the max perm you observed in the 

cores?  

A. So on page 2-24, Table 2-6 has the range 

of permeabilities from core analysis.  So 

permeability for the high range is 2,700 

millidarcies. 

Q. Sorry.  I'm just finding it.  Did you say 

2,700? 

A. Yep.  So -- 

Q. Oh, I see.  Got it.  

So your model has 10 to 20 percent at what 

appears to be 5,000 millidarcies.  Does that seem 

reasonable? 

A. Given the unconsolidated nature of the 

Broom Creek, yes.  One thing to be noted, I gave 

you the max range for the TB Leingang permit.  The 

other permits have slightly different data sets, 

some of which are higher from the core data for 

those specific stratigraphic test wells. 

Q. Higher perm? 

A. Higher permeability.  So if I can point 

you to Exhibit -- the Fischer storage facility 
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permit, similar on page 2-24, Table 2-6.  The 

maximum permeability from the core analysis for the 

Archie Erickson well is over 3,700 millidarcies.  

Q. When you say the 2.5 multiplier, are you 

literally saying that you're increasing the perm 

across the entire reservoir by two and a half 

times? 

A. Correct. 

Q. Based on one injection test? 

A. Correct.  So, again, on our years of 

experience studying the -- the Broom Creek in 

multiple forms with core log analysis, well log 

analysis -- sorry -- core analysis, well log 

analysis, seismic interpretation, we believe that's 

reasonable.  One thing that should be noted, you 

know, we felt confident in using that value from 

this test.  We will be using actual operational 

data to validate our model every five years as part 

of the reevaluation. 

Q. Does an overall increase in the modeled 

permeability across the reservoir allow you in the 

end to inject higher -- at higher pressures thus 

resulting in the ability to inject more CO2 into the 

ground? 

A. So the pressure you can inject at is 
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constrained by 90 percent of the fracture pressure 

gradient, so you can't inject higher than that.  If 

you had higher permeability, you would be able -- 

you'd likely be able to inject higher volumes of CO2 

before reaching that. 

Q. Okay.  Can I have you go to page 2-18 and 

Figure -- sorry, I mean 2-19.  

A. I'm there. 

Q. Okay.  You have an isopach map indicated 

on the prior page and the well log of the 

formation.  Other than this data, did you do any 

kind of research or study of the depositional 

environments for the formation? 

A. Yes. 

Q. And what did you do? 

A. So the EERC has studied the Broom Creek 

way back into the early 2000s, so we produced a 

formation outline in the Broom Creek.  Regarding 

the depositional environment, the gold standard 

published study on that is a thesis by an author 

named Rygh that details the depositional 

environment.  EERC has been a part of projects that 

have drilled and collected core from numerous 

wells, Broom Creek core, and our evaluation of 

those core data as well as the 3D seismic confirmed 
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Rygh's interpretation of the depositional 

environment. 

Q. Was Rygh looking at certain rock types? 

A. Offhand, I can't recall.  You know, his 

thesis focused on the depositional environment and 

he also looked at type logs through those means.  

Yes, he would have looked at rock types. 

Q. Eolian sand dunes and interbedded marine 

and lacustrine limestones, are those part of the 

depositional environment in the Broom Creek? 

A. Are you referring to a specific paragraph 

or page from the formation -- or from the -- 

sorry -- from the permit?  

Q. No.  I'm asking if those are 

depositional -- if those are rock types in the 

depositional environment studied by Rygh.  

A. I don't believe that there is limestone 

within the Broom Creek.  I know he describes it 

eolian dunes as well as interbedded carbonates 

which consist mostly of dolostone as well as 

anhydrite. 

Q. Did you put a description of the 

depositional environment into the application? 

A. Yes.  It can be found on page 2-16 in the 

second sentence under -- in the text at the top.  
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We talk about how the formation comprises of 

interbedded eolian/nearshore marine sandstone and 

dolostone layers with minor amounts of siltstones 

and anhydrites.  

Q. How did your analysis of the depositional 

environment affect your analysis of the variability 

of the permeability across the reservoir? 

A. So I'll speak to -- interpret depositional 

environment which is -- can be prevalently seen on 

the 3D seismic with attribute analysis.  From the 

3D seismic, you can actually see dune forms.  You 

can also see indication of interbedded carbonates 

and anhydrites in that.  

Through evaluation of -- of the 3D seismic 

as well as correlation to well logs in the area 

analysis of that core, we have an understanding of 

the lateral distribution of the different 

lithologies within the Broom Creek, particularly as 

I mentioned those unconsolidated sands.  The Broom 

Creek sands come in several different forms.  We 

have those very unconsolidated sands.  We also have 

high-angle crossbedded sandstones and things like 

that.  

So all those data sets gave us a better 

understanding of the heterogeneity in the 
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reservoir; the depositional environment; how those 

different reservoir lithologies, particularly the 

sands, were distributed across the area; and what 

was reasonable and prudent in terms of applying for 

rock and petrophysic properties as well as the 

multiplier. 

Q. Are you familiar with the Broom Creek 

Formation in Wyoming? 

A. I am not. 

Q. Okay.  Are you familiar with how wind 

direction can influence deposition and produce sand 

dunes elongated in one direction? 

A. Yes, I am. 

Q. And have you seen that phenomenon in the 

Broom Creek in North Dakota?

A. Yes, we have.  As inferred, we can see 

that orientation in the 3D seismic data, and that 

orientation was accounted for with using the 

acoustic impedance derived from the seismic data 

for variograms which are used to distribute 

properties in the model. 

Q. How useful would your model be if you did 

not account for the deposition that we just 

discussed? 

A. Define "useful." 
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Q. Would it have had utility to create the 

application for Summit for this proceeding? 

A. Yes.  So there are multiple ways to create 

geologic models.  The EPA has a guidance document 

out there where they suggest modeling best 

practices.  Some modeling best practices also 

include recommendations for simplified models.  

That might just include well log data.  So even 

simple models can have utilities to define 

storage -- or define vertical and horizontal 

boundaries.  Uncertainties with those different 

types of models need to be accounted for when 

determining appropriate buffers and things of that 

nature. 

Q. Can I have you turn back to page 3-7 and 

specifically the Figure 3-4? 

A. I'm there. 

Q. Would you expect a map showing the range 

of permeability of the formation to reflect the 

deposition of the elongated sand dunes in the Broom 

Creek that we just discussed? 

A. Yeah.  So to -- one comment to make about 

that is some of these dunes are reworked.  So while 

we can see elongated dunes, if you're looking at a 

particular slice, there might be difference in 
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cementation of the sands and things like that.  As 

being a part of the team that interpreted the 3D 

seismic, I can tell you that the elongated dunes 

more orientated northeast to the southwest.  And 

based on that orientation, to my trained eye, I can 

see that reflected here on Figure 3-4. 

Q. But only because you had access to that 

seismic data and the 3D modeling that was done with 

it? 

A. Correct. 

Q. How would we replicate the permeability 

distribution without the 3D seismic and the 

attribute analysis? 

A. So if you turn to page 3-2, Section 3.2.3 

talks about the variograms derived from the 3D 

seismic data.  These variograms are what were used 

to distribute properties.  So the only difference 

in a model made without using acoustic impedance 

derived from the seismic is that you wouldn't have 

that as a control point.  

Q. What would you do without the control 

point? 

A. You would still have the log data and the 

variograms to distribute properties. 

Q. In 3.2.3.2 it states, "Seismic data were 
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resampled to the geologic model grid."  

Can you explain what that means? 

A. Yes.  The seismic data were sampled at 

intervals related to the bin spacing, which I 

believe were on the order of 80 to 120 feet in this 

case.  So we have a data point from each one of 

those bins, and so the seismic data from those bins 

had to be upscaled to the modeled grid cell size. 

Q. And if we use the variograms, we wouldn't 

be able to double-check your interpretations of the 

3D seismic; right? 

A. Correct. 

Q. I'll have you go to page 3-4.  My 

electronic copy is marked at least a little weird, 

but -- 

A. I'm there. 

Q. Let me start by having you just describe 

what we're looking at here.  

A. On page 3-4 we're looking at Figure 3-1.  

Is that what you're looking at; correct?  

Q. Yes.  

A. So this is a west-east cross-section of 

the geologic model showing the PHIE property from 

the model that was used to distribute permeability 

through the model.  
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Q. Are you able to look at this picture and 

find something that you would interpret to be 

undulating sand dunes? 

A. So the high porosity zones in yellow and 

red represent those reservoir sands.  The dunes 

here in the Broom Creek is a dune complex where 

there is deposition of sediments and formation of 

the dunes.  When sea level rose, there was 

reworking of the dunes.  When sea level fell, there 

is again deposition and reworking of -- deposition 

sediments, reworking of -- of the sands to form 

dune complexes.  So it's a stacked dune complex.  

Interpretation from a cross-section alone 

makes it difficult to interpret the dune complex.  

That's why a plainer view would be required to 

interpret dune complexes with more certainty. 

Q. Is there anything you see on Figure 3-1 

that would be an indication to you of those types 

of undulating sand dunes? 

A. Yes.  Again, based on my involvement and 

experience with interpretation of the larger data 

set, my trained eye can -- can pick out the dune 

forms or the stacked dune complexes. 

Q. Based on the knowledge and information you 

have from reviewing the seismic data? 
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A. Correct. 

Q. What were the actual test results from the 

injection well that you used to make the adjustment 

to the model on the permeability? 

A. The results from the injection tests were 

a calculated permeability. 

Q. Calculated from what data derived from the 

injection test? 

A. I'll defer that question to a later 

witness. 

Q. Do you know where in the application it's 

referenced? 

A. Outside of the paragraph you previously 

had me review about the 2.5 X multiplier, I do not 

believe that test is discussed in terms of 

interpretation. 

Q. Okay.  I apologize.  I needed to find my 

place here.  But back on 3-15, that paragraph I 

referred to earlier, it says, "The permeability 

multiplier was calculated based on the area of 

study during the injectivity test, the radius of 

investigation, and the permeability thickness 

(transmissibility) values from the pressure 

transient analysis."  

Were you involved in determining or 
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assessing the area of study during the injectivity 

test? 

A. I was not, but we have a witness coming up 

that was involved with this testing. 

Q. And were you involved in determining the 

radius of investigation? 

A. I was not involved in interpretation of 

the well test results. 

Q. Okay.  And I don't know what this means so 

I don't know if it's that, but were you involved in 

permeability thickness (transmissibility) values 

from the pressure transient analysis? 

A. No. 

Q. Okay.  Were you involved in deciding on 

whether or not the global multiplier should be the 

number 2.5? 

A. Yes. 

Q. Okay.  What data did you review in order 

to assess what that number should be, in your 

opinion? 

A. Results of the well tests were presented 

to me.  I've also been involved or aware of 

previous studies with similar injection tests as 

previously discussed, as well as knowledge, again, 

of the Broom Creek and the other data sets that 
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support use of a permeability multiplier.

Q. And the studies you reference is just the 

one well in Project Tundra when that was done? 

A. Correct. 

Q. And when you say you were given the 

results of the injection well test, does that -- I 

don't know if I got that right.  Is that right? 

A. I was presented the results by subject 

matter experts. 

Q. Okay.  And, generally speaking, what did 

they present to you as the results? 

A. What's listed in the paragraph.  Their 

interpretation from the injection tests of those 

different parameters, including radius of 

investigation, permeability thickness and such. 

Q. And how did you use those, then, to 

determine a multiplier of 2.5? 

A. So the -- the permeability -- the summary 

of those results was the -- the permeability was 

higher, on the order of 2.7 or so times higher than 

permeability from some of the laboratory analysis. 

Q. Are you aware of what a calculated KH was? 

A. I don't recall at this time. 

Q. Were you given that number at some point? 

A. I -- I don't recall at this time.  I know 
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we've looked at KH in terms of -- of the model.  I 

was given the permeability thickness. 

Q. And what was that? 

A. I don't recall at this time. 

Q. Do you have the time height? 

A. I don't have the test results in front of 

me. 

Q. Okay.  But were you given those -- that 

information? 

A. I don't recall specifically, but I believe 

that information is in the well testing report 

that's on the NDIC website. 

Q. All of the information included the -- 

including the calculated KH is all on the NDIC 

website? 

A. I would have to review it.  I can't speak 

to that level of specifics. 

Q. And can you explain -- you've said that it 

was -- the difference in the perm was calculated at 

2.7 and you went with 2.5.  Can you explain why?  

And actually let me back up.  

The number calculated from the injection 

test was 2.7; right? 

A. On the order -- approximately.  I don't 

recall the exact value. 
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Q. Okay.  And you decided to go with a 

multiplier of 2.5.  Why use 2.5 instead of the 

actual value? 

A. We felt it was a conservative assumption. 

Q. Why do you describe it with the word 

"conservative"?  How is it conservative? 

A. It's lower than the -- the test results 

reflected. 

Q. Is there any reason to assume it's more 

likely that the perm is lower than the test result 

than higher? 

A. So I don't think we have data that would 

indicate which is the appropriate choice to go, 

higher or lower.  We chose 2.5 based on our 

knowledge of the Broom Creek.  We believe that was 

a conservative estimate to use in the model.  As we 

discussed previously, higher permeability might 

result in higher volume of CO2 but also potential 

higher pressure.  So using the more conservative, 

going on a lesser number, helps ensure that we're 

not overestimating CO2 plume size. 

Q. And are you being conservative because 

you're concerned about the risk of having that 

number be 2.7 -- having a delta of 2.7 between the 

injection test and your modeled perm? 
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A. There's -- there's not a concern with 

using the exact value.  We wanted to be 

conservative in what we chose in terms of how we 

defined the horizontal and the vertical boundaries. 

Q. But isn't the actual data the best data 

that you have? 

A. I -- again, it's not the only data set we 

have. 

Q. Okay.  So you're putting less weight on 

the data derived from the injection well test than 

from the projected permeability from the other data 

you've used? 

A. Not less weight.  We just chose to choose 

a conservative value. 

Q. But when you say the word "conservative," 

why is it more conservative to go to 2.5 from 2.7 

rather than going to 2.9 from 2.7? 

A. Can you repeat the last part of the 

question?  

Q. Well, when you say that you were choosing 

2.5 rather than 2.7 because you're being 

conservative, I'm asking why it's conservative to 

adjust down to 2.5 versus adjusting up to 2.9.  Why 

is that conservative? 

A. Again, as you mentioned, this is a single 
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test and it was -- this permeability multiplier 

applied to the model which the model was used to 

define the storage facility boundaries.  In then 

the development of the project, we felt it was 

prudent not to overpredict the plume size if the 

reservoir doesn't act like that.  Then we've 

permitted an area much larger than would be needed. 

HEARING EXAMINER GARNER:  Okay.  I think 

this is a good place to stop.  We will resume 

tomorrow morning at 9 a.m.  So that will, I guess, 

conclude our hearings for the day.  Off the record 

at 6:30 p.m.  

(Recessed at 6:30 p.m., Tuesday, the 11th 

day of June, 2024.)
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NORTH DAKOTA

OIL AND GAS DIVISION

In re application of Summit     : Case No(s). 30869 
Carbon Storage #1, LLC requesting :         30870
consideration for the geologic    :         30871 
storage of carbon dioxide in the  :         30872
Broom Creek Formation from the    :         30873 
Midwest Carbon Express Pipeline in:         30874
the storage facility located in   :         30875 
Sections 31, 32, 33, and 34,    :         30876
Township 142 North, Range 87 West,:         30877 
Sections 1, 11, 12, 13, 14, 15,   :         30878
22, 23, 24, 25, 26, 35, and 36,   :         30879 
Township 141 North, Range 88 West,:         30880
Sections 2, 3, 4, 5, 6, 7, 8, 9,  : 
10, 11, 14, 15, 16, 17, 18, 19,   :
20, 21, 22, 23, 25, 26, 27, 28,   : 
29, 30, 31, 32, 33, 34, and 35,   : 
Township 141 North, Range 87 West,: 
Sections 1, 2, 3, and 12, Township:
140 North, Range 88 West and    : 
Sections 4, 5, 6, and 7, Township : 
140 North, Range 87 West, Mercer, : 
Morton, and Oliver Counties, ND.  : 

In re application of Summit     :
Carbon Storage #1, LLC to       : 
consider the amalgamation of the  : 
storage reservoir pore space, in  : 
which the Commission may require  : 
that the pore space owned by    : 
nonconsenting owners be included  : 
in the geologic storage, as     : 
required to operate the Summit    : 
Carbon Storage #1, LLC storage    : 
facility located in Sections 31,  : 
32, 33, and 34, Township 142    : 
North, Range 87 West, Sections 1, : 
11, 12, 13, 14, 15, 22, 23, 24,   : 
25, 26, 35, and 36, Township 141  : 
North, Range 88 West, Sections 2, : 
3, 4, 5, 6, 7, 8, 9, 10, 11, 14,  : 
15, 16, 17, 18, 19, 20, 21, 22,   : 
23, 25, 26, 27, 28, 29, 30, 31,   : 
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32, 33, 34, and 35, Township 141  : 
North, Range 87 West, Sections 1, : 
2, 3, and 12, Township 140 North, : 
Range 88 West and Sections 4, 5,  : 
6, and 7, Township 140 North,   :
Range 87 West, Mercer, Morton,    :  
and Oliver Counties, ND, in the   : 
Broom Creek Formation.     : 

In re application of Summit     : 
Carbon Storage #1, LLC for an   : 
order of the Commission    : 
determining the amount of       : 
financial responsibility for the  : 
geologic storage of carbon dioxide: 
from the Midwest Carbon Express   : 
Pipeline in the storage facility  : 
located in Sections 31, 32, 33,   : 
and 34, Township 142 North, Range : 
87 West, Sections 1, 11, 12, 13,  : 
14, 15, 22, 23, 24, 25, 26, 35,   : 
and 36, Township 141 North, Range : 
88 West, Sections 2, 3, 4, 5, 6,  : 
7, 8, 9, 10, 11, 14, 15, 16, 17,  : 
18, 19, 20, 21, 22, 23, 25, 26,   : 
27, 28, 29, 30, 31, 32, 33, 34,   : 
and 35, Township 141 North, Range : 
87 West, Sections 1, 2, 3, and 12,: 
Township 140 North, Range 88 West : 
and Sections 4, 5, 6, and 7,    : 
Township 140 North, Range 87 West,: 
Mercer, Morton, and Oliver      : 
Counties, ND, in the Broom Creek  : 
Formation.    : 

In re motion to consider   : 
establishing the field and pool   : 
limits for lands located in     : 
Sections 31, 32, 33, and 34,    : 
Township 142 North, Range 87 West,: 
Sections 1, 11, 12, 13, 14, 15,   : 
22, 23, 24, 25, 26, 35, and 36,   : 
Township 141 North, Range 88 West,: 
Sections 2, 3, 4, 5, 6, 7, 8, 9,  : 
10, 11, 14, 15, 16, 17, 18, 19,   : 
20, 21, 22, 23, 25, 26, 27, 28,   : 
29, 30, 31, 32, 33, 34, and 35,   : 
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Township 141 North, Range 87 West,: 
Sections 1, 2, 3, and 12, Township: 
140 North, Range 88 West and    : 
Sections 4, 5, 6, and 7, Township : 
140 North, Range 87 West, Mercer, : 
Morton, and Oliver Counties, ND,  : 
subject to the application of   : 
Summit Carbon Storage #1, LLC for : 
the geologic storage of carbon    : 
dioxide in the Broom Creek      : 
Formation, and enact such special :
field rules as may be necessary.  : 

In re application of Summit     : 
Carbon Storage #2, LLC requesting : 
consideration for the geologic    : 
storage of carbon dioxide in the  : 
Broom Creek Formation from the    : 
Midwest Carbon Express Pipeline   : 
in the storage facility located in:  
Sections 27, 28, 29, 32, 33, 34,  : 
and 35, Township 143 North, Range : 
88 West, Sections 1, 2, 3, 4, 5,  : 
6, 7, 8, 9, 10, 11, 12, 13, 14,   : 
15, 16, 17, 18, 19, 20, 21, 22,   : 
23, 24, 25, 26, 27, 28, 29, 30,   : 
32, 33, 34, 35, and 36, Township  : 
142 North, Range 88 West, Sections:  
5, 6, 7, 8, 17, 18, 19, 20, 29,   : 
30, and 31, Township 142 North,   : 
Range 87 West, and Sections 1, 2, : 
and 3, Township 141 North, Range  : 
88 West, Mercer and Oliver      : 
Counties, ND.     : 

In re application of Summit     : 
Carbon Storage #2, LLC to       : 
consider the amalgamation of the  : 
storage reservoir pore space, in  : 
which the Commission may require  : 
that the pore space owned by    : 
nonconsenting owners be included  : 
in the geologic storage, as     : 
required to operate the Summit    : 
Carbon Storage #2, LLC storage    : 
facility located in Sections 27,  : 
28, 29, 32, 33, 34, and 35,     : 
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Township 143 North, Range 88 West,: 
Sections 1, 2, 3, 4, 5, 6, 7, 8,  : 
9, 10, 11, 12, 13, 14, 15, 16, 17,: 
18, 19, 20, 21, 22, 23, 24, 25,   : 
26, 27, 28, 29, 30, 32, 33, 34,   : 
35, and 36, Township 142 North,   : 
Range 88 West, Sections 5, 6, 7,  :
8, 17, 18, 19, 20, 29, 30, 31,    :
Township 142 North, Range 87    : 
West, and Sections 1, 2, and 3,   :
Township 141 North, Range 88    : 
West, Mercer and Oliver Counties, : 
ND in the Broom Creek Formation.  :

In re application of Summit     : 
Carbon Storage #2, LLC to       : 
consider the application of Summit:  
Carbon Storage #2, LLC for an   : 
order of the Commission    : 
determining the amount of       : 
financial responsibility for the  : 
geologic storage of carbon dioxide:  
from the Midwest Carbon Express   : 
Pipeline in the storage facility  : 
located in Sections 27, 28, 29,   : 
32, 33, 34, and 35, Township 143  : 
North, Range 88 West, Sections 1, : 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11,   : 
12, 13, 14, 15, 16, 17, 18, 19,   : 
20, 21, 22, 23, 24, 25, 26, 27,   : 
28, 29, 30, 32, 33, 34, 35, and   : 
36, Township 142 North, Range 88  : 
West, Sections 5, 6, 7, 8, 17, 18,: 
19, 20, 29, 30, and 31, Township  : 
142 North, Range 87 West, and   : 
Sections 1, 2, and 3, Township 141:  
North, Range 88 West, Mercer and  : 
Oliver Counties, ND, in the Broom : 
Creek Formation.       : 

In re motion of the Commission to : 
consider establishing the field   : 
and pool limits for lands located : 
in Sections 27, 28, 29, 32, 33,   : 
34, and 35, Township 143 North,   : 
Range 88 West, Sections 1, 2, 3,  : 
4, 5, 6, 7, 8, 9, 10, 11, 12, 13, : 
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14, 15, 16, 17, 18, 19, 20, 21,   : 
22, 23, 24, 25, 26, 27, 28, 29,   : 
30, 32, 33, 34, 35, and 36,     : 
Township 142 North, Range 88 West,: 
Sections 5, 6, 7, 8, 17, 18, 19,  : 
20, 29, 30, and 31, Township 142  : 
North, Range 87 West, and Sections:  
1, 2, and 3, Township 141 North,  : 
Range 88 West, Mercer and Oliver  : 
Counties, ND, subject to the    : 
application of Summit Carbon    : 
Storage #2, LLC for the geologic  : 
storage of carbon dioxide in the  : 
Broom Creek Formation, and enact  : 
such special field rules as may   : 
be necessary.     :

In re application of Summit     : 
Carbon Storage #3, LLC requesting : 
consideration for the geologic    : 
storage of carbon dioxide in the  : 
Broom Creek Formation from the    : 
Midwest Carbon Express Pipeline in:  
the storage facility located in   : 
Section 36, Township 143 North,   : 
Range 87 West, Sections 19, 20,   : 
21, 28, 29, 30, 31, 32, 33, 34,   : 
35, and 36, Township 143 North,   : 
Range 86 West, Sections 1, 2, 11, :
12, 13, 14, and 24, Township 142  :
North, Range 87 West, Sections 1, : 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11,   :
12, 13, 14, 15, 16, 17, 18, 19,   :
20, 21, 22, 23, 24, 25, 26, 27,   :
28, 29, 30, 32, 33, 34, and 35,   :
Township 142 North, Range 86    : 
West, and Sections 6, 7, 17, 18,  :
19, and 20, Township 142 North,   :
Range 85 West, Oliver County, ND. :
 
In re application of Summit     : 
Carbon Storage #3, LLC to consider:  
the amalgamation of the storage   : 
reservoir space, in which the   : 
Commission may require that the   : 
pore space owned by nonconsenting : 
owners be included in the geologic:  
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storage, as required to operate   : 
the Summit Carbon Storage #3, LLC : 
storage facility located in     : 
Section 36, Township 143 North,   : 
Range 87 West, Sections 19, 20,   : 
21, 28, 29, 30, 31, 32, 33, 34,   : 
35, and 36, Township 143 North,   : 
Range 86 West, Sections 1, 2, 11, : 
12, 13, 14, and 24, Township 142  : 
North, Range 87 West, Sections 1, : 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11,   : 
12, 13, 14, 15, 16, 17, 18, 19,   : 
20, 21, 22, 23, 24, 25, 26, 27,   : 
28, 29, 30, 32, 33, 34, and 35,   : 
Township 142 North, Range 86 West,: 
and Sections 6, 7, 17, 18, 19, and:  
20, Township 142 North, Range 85  : 
West, Oliver County, ND, in the   : 
Broom Creek Formation.     :

In re application of Summit     : 
Carbon Storage #3, LLC for an   : 
order of the Commission    : 
determining the amount of       : 
financial responsibility for the  : 
geologic storage of carbon dioxide:  
from the Midwest Carbon Express   : 
Pipeline in the storage facility  : 
located in Section 36, Township   : 
143 North, Range 87 West, Sections:  
19, 20, 21, 28, 29, 30, 31, 32,   : 
33, 34, 35, and 36, Township 143  : 
North, Range 86 West, Sections 1, : 
2, 11, 12, 13, 14, and 24,      : 
Township 142 North, Range 87 West,: 
Sections 1, 2, 3, 4, 5, 6, 7, 8,  : 
9, 10, 11, 12, 13, 14, 15, 16, 17,: 
18, 19, 20, 21, 22, 23, 24, 25,   : 
26, 27, 28, 29, 30, 32, 33, 34,   : 
and 35, Township 142 North, Range : 
86 West, and Sections 6, 7, 17,   : 
18, 19, and 20, Township 142    : 
North, Range 85 West, Oliver    : 
County, ND, in the Broom Creek    : 
Formation.    : 
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In re motion of the Commission to : 
consider establishing the field   : 
and pool limits for lands located : 
in Section 36, Township 143 North,: 
Range 87 West, Sections 19, 20,   : 
21, 28, 29, 30, 31, 32, 33, 34,   : 
35, and 36, Township 143 North,   : 
Range 86 West, Sections 1, 2, 11, : 
12, 13, 14, and 24, Township 142  : 
North, Range 87 West, Sections 1, : 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11,   : 
12, 13, 14, 15, 16, 17, 18, 19,   : 
20, 21, 22, 23, 24, 25, 26, 27,   : 
28, 29, 30, 32, 33, 34, and 35,   : 
Township 142 North, Range 86 West,: 
and Sections 6, 7, 17, 18, 19, and:  
20, Township 142 North, Range 85  : 
West, Oliver County, ND, subject  : 
to the application of Summit    : 
Carbon Storage #3, LLC for the    : 
geologic storage of carbon dioxide:  
in the Broom Creek Formation, and : 
enact such special field rules as : 
may be necessary.      : 

TRANSCRIPT OF HEARING
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BEFORE DAVID P. GARNER
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         (The following proceedings were had and 1
made of record herein, commencing at 9:00 a.m., 2
Tuesday, the 11th day of June, 2024:) 3

HEARING EXAMINER GARNER:  We are on the 4
record for the hearings in the matters listed in 5
the North Dakota Industrial Commission hearing 6
docket for June 11.  I am David Garner, hearing 7
examiner for these hearings.  We are at the hearing 8
for the Department of Mineral Resources, Oil & Gas 9
Division, and it is 9 a.m. 10

There are 12 cases on the docket which 11
will be consolidated into one hearing.  Before 12
calling them, I would just like to give anyone 13
appearing an opportunity to discuss any 14
housekeeping matters or anything that we need to 15
discuss at this point in time. 16

MR. BENDER:  I'll make an appearance -- 17
excuse me -- I'll make an appearance, Mr. Examiner, 18
if that's appropriate.  Lawrence Bender, P.O. 19
Box 1855, Bismarck.  I'm with Fredrikson law firm, 20
and with me here today is Mr. Ty Gludt.  He's 21
immediately to my left. 22

HEARING EXAMINER GARNER:  Okay.  23
MR. BRAATEN:  Derrick Braaten with Braaten 24

Law Firm, Bismarck, North Dakota, here appearing on 25
12

behalf of and representing a number of the 1
landowner intervenors, including The Swenson Living 2
Trust, Michael Bauman, Glenn and Lisa Gerving, 3
Michael and Bonnie Haupt, John Jochim, Kevin and 4
Kimberly Kraft, Charmayne Liebelt, Kirk and Linda 5
Maize, Allen Maize, Paul and Christy Metz, JoLene 6
Rust, and Gary and Cassie Smith.  7

HEARING EXAMINER GARNER:  Okay.  Before I 8
call the cases, I would just like to note in the 9
interest of time, please try and have the witnesses 10
not repeat each other's testimony.  It will 11
obviously make things go a lot quicker if we can 12
just keep it to that.  13

And just as a reminder, this is not a PSC 14
hearing on the pipeline.  This is an Industrial 15
Commission hearing on storage facilities.  So 16
please keep your testimony limited to that subject 17
matter. 18

MR. BENDER:  Mr. Examiner, maybe now is 19
the appropriate time, since you mentioned you're 20
consolidating the cases, and we believe that is 21
going to be very helpful in expediting the hearings 22
here today, you may recall in some of the other CO

2
 23

sequestration matters we've had before the 24
Commission, we've called our witnesses in groups.  25

13
Those groups are typically no larger than two, but 1
I think that also expedites the hearing process 2
because you can have two individuals up.  One 3
individual may not know the answer to something, 4
the other witness is there, and that has in the 5
past worked pretty well instead of -- instead of 6
calling them singly in terms of expediting the 7
hearing process.  And I did talk to Mr. Braaten 8
about that before the hearing. 9

HEARING EXAMINER GARNER:  And one other 10
matter.  There was a motion to compel submitted at 11
5 p.m. last night.  Attorney Bender, did you have 12
an opportunity to review that motion?  13

MR. BENDER:  I did not.  14
HEARING EXAMINER GARNER:  You did not.15
MR. BENDER:  But I will respond to it 16

in -- I don't know what the time period is, 10 days 17
or 14 days, but I will respond to it.  Probably 18
even respond to it more quickly than that. 19

HEARING EXAMINER GARNER:  Okay.  Well, 20
with that, I will call the cases.  Case Number 21
30869, in the matter of a hearing called on a 22
motion of the Commission to consider the 23
application of Summit Carbon Storage #1, LLC, 24
requesting consideration for the geologic storage 25

14
of carbon dioxide in the Broom Creek Formation from 1
the Madison [sic] Carbon Express Pipeline.  2

Case Number 30870, in the matter of a 3
hearing called on a motion of the Commission to 4
consider the application of Summit Carbon Storage 5
#1, LLC, to consider the amalgamation of the 6
storage reservoir pore space, in which the 7
Commission may require the pore space owned by the 8
nonconsenting owners be included in the geologic 9
storage.  10

In the matter of a hearing called on a 11
motion of the Commission to consider the 12
application of Summit Carbon Storage #1, LLC, for 13
an order of the Commission determining the amount 14
of financial responsibility for the geologic 15
storage of a carbon dioxide -- of carbon dioxide 16
from the Midwest Carbon Express Pipeline.  17

Case Number 30872, in the matter of a 18
hearing called on a motion of the Commission to 19
consider establishing the field and pool limits for 20
lands located in Sections 31, 32, 33 and 34, 21
Township 142 North, Range 87 West, Sections 1, 11, 22
12, 13, 14, 15, 22, 23, 24, 25, 26, 35 and 36, 23
Township 141 North, Range 88 West, Sections 2, 3, 24
4, 5, 6, 7, 8, 9, 10, 11, 14, 15, 16, 17, 18, 19, 25
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20, 21, 22, 23, 25, 26, 27, 28, 29, 30, 31, 32, 33, 1
34 and 35, Township 141 North, Range 87 West, 2
Sections 1, 2, 3 and 12, Township 140 North, Range 3
88 West, and Sections 4, 5, 6 and 7, Township 140 4
North, Range 87 West, Mercer, Morton and Oliver 5
Counties, subject to the application of Summit 6
Carbon Storage #1, LLC, for the geologic storage of 7
carbon dioxide in the Broom Creek Formation.  8

Case Number 30873, in the matter of a 9
hearing called on motion of the Commission to 10
considering the application of Summit Carbon 11
Storage #2, LLC, requesting consideration for the 12
geologic storage of carbon dioxide in the Broom 13
Creek Formation from the Midwest Carbon Express 14
Pipeline.  15

Case Number 30874, in the matter of a 16
hearing called on a motion of the Commission to 17
consider the application of Summit Carbon Storage 18
#2, LLC, to consider the amalgamation of the 19
storage reservoir pore space, in which the 20
Commission may require that the pore space owned by 21
the nonconsenting owners be included in the 22
geologic storage, as required to operate the Summit 23
Carbon Storage #2, LLC, storage facility.  24

Case Number 30875, in the matter of a 25
16

hearing called on a motion of the Commission to 1
consider the application of Summit Carbon Storage 2
#2, LLC, for an order of the Commission determining 3
the amount of financial responsibility for the 4
geologic storage of carbon dioxide from the Midwest 5
Carbon Express Pipeline.  6

Case Number 30876, in the matter of a 7
hearing called on a motion of the Commission to 8
consider establishing the field and pool limits for 9
lands located in Sections 27, 28, 29, 32, 33, 34 10
and 35, Township 143 North, Range 88 West, sections 11
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 12
16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 13
29, 30, 32, 33, 34, 35 and 36, Township 142 North, 14
Range 38 West -- 88 West, Sections 5, 6, 7, 8, 17, 15
18, 19, 20, 29, 30 and 31, Township 142 North, 16
Range 87 West, Sections 1, 2, 3, Township 141 17
North, Range 88 West, Mercer and Oliver Counties, 18
North Dakota, subject to the application of Summit 19
Carbon Storage #2 for the geologic storage of 20
carbon dioxide in the Broom Creek Formation.  21

Case Number 30877, in the matter of a 22
hearing called on a motion of the Commission to 23
consider the application of Summit Carbon Storage 24
#3, LLC, requesting consideration for the geologic 25

17
storage of carbon dioxide in the Broom Creek 1
Formation from the Midwest Carbon Express Pipeline.  2

Case Number 30878, in the matter of a 3
hearing called on a motion of the Commission to 4
consider the application of Summit Carbon Storage 5
#3, LLC, to consider the amalgamation of the 6
storage reservoir pore space, in which the 7
Commission may require that the pore space owned by 8
the nonconsenting owners be included in the 9
geologic storage, as required to operate the Summit 10
Carbon Storage #3, LLC, storage facility.  11

Case Number 30879, in the matter of a 12
hearing called on a motion of the Commission to 13
consider the application of Summit Carbon Storage 14
#3, LLC, for an order of the Commission determining 15
the amount of financial responsibility for the 16
geologic storage of carbon dioxide from the Midwest 17
Carbon Express Pipeline.  18

And 30880, in the matter of a hearing 19
called on a motion of the Commission to consider 20
establishing field and pool limits for lands 21
located in Sections 36, Township 143 North, Range 22
87 West, Sections 19, 20, 21, 28, 29, 30, 31, 32, 23
33, 34, 35 and 36, Township 143 North, Range 86 24
West, Sections 1, 2, 11, 12, 13, 14 and 24, 25

18
Township 142 North, Range 87 West, Sections 1, 2, 1
3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 2
17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 3
30, 32, 33 and 34 and 35, Township 142 North, Range 4
86 West, and Sections 6, 7, 17, 18, 19 and 20, 5
Township 142 North, Range 85 West, Oliver County, 6
North Dakota, subject to the application of Summit 7
Carbon Storage #3, LLC, for the geologic storage of 8
carbon dioxide in the Broom Creek Formation.  9

All interested parties please come 10
forward. 11

MR. BENDER:  I made my appearance.  Maybe 12
one more housekeeping matter, Mr. Examiner.  As you 13
know, these applications are lengthy in terms of 14
how long it actually takes to get to the point 15
where they'd be put on the docket.  Numerous 16
documents are filed with the Commission, both in 17
paper and electronically, and those all become part 18
of the record.  19

What we've done here today is we want to 20
focus on what we're going to refer to as the final 21
form of application, and that's -- what we have 22
done is we've provided a paper copy of that final 23
form to Sara as the official record.  I know 24
everyone has it on their computers, so we didn't 25
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make a bunch of copies.  I think the last time or 1
the time before I made a bunch of copies and I took 2
them back because no one wanted them.  I did offer 3
a copy -- paper copy to Mr. Braaten.  He indicated 4
that he was going to follow along on the computer.  5
The witness will have a paper copy to follow 6
through, and like I indicated, Sara will have the 7
official record.  8

What our plan is today, Mr. Examiner, in 9
addition to consolidating, what we're going to do 10
is spend some time going through in relatively 11
great detail the -- the application for the 12
Leingang storage unit.  And after we go through 13
that in detail, there will be some testimony as to 14
the -- to the other storage units, the Fischer and 15
the Hintz, but for the most part we're going to go 16
through very carefully the Leingang application.  17

And after we finish that, we will then 18
call a witness who will summarize and compare the 19
differences between Leingang versus Fischer and 20
Hintz.  We did that in the Minnkota application, 21
thought it worked pretty well, saved a lot of time 22
where hopefully we can do the same thing here. 23

HEARING EXAMINER GARNER:  Okay. 24
MR. BENDER:  And with that in mind, we 25

20
have two witnesses that we'd like to call:  Wade 1
Boeshans and Jeff Skaare. 2

HEARING EXAMINER GARNER:  Can you repeat 3
the first name?  4

MR. BENDER:  Wade Boeshans, 5
B-o-e-s-h-a-n-s. 6

HEARING EXAMINER GARNER:  And the next one 7
again.8

MR. BENDER:  And Jeff Skaare, S-k-a-a-r-e. 9
HEARING EXAMINER GARNER:  Mr. Boeshans. 10

WADE BOESHANS,11
being first duly sworn, was examined and testified 12
as follows: 13
                                 DIRECT EXAMINATION 14
BY MR. BENDER:15

Wade, would you state your full name for 16 Q.
the record, please?  17

Wade Wayne Boeshans.18 A.
And by whom are you employed? 19 Q.
Summit Carbon Solutions. 20 A.
In what capacity? 21 Q.
As executive vice president. 22 A.
Wade, what I'd like you to do to begin 23 Q.

with is briefly highlight for the examiner, the 24
Commission staff and opposing counsel your 25

21
educational background and work experience.  1

Sure.  My education, I have a B.S. in 2 A.
civil engineering from North Dakota State 3
University, as well as I've completed the executive 4
leadership program through the University of 5
Minnesota's Carlson School of Business.  6

My work background after graduating, I 7
started my career in consulting engineering and 8
residential development in Phoenix, Arizona.  Came 9
back to North Dakota two years later and started my 10
career in the lignite coal industry near Beulah.  11

Worked around the country and Gulf Coast, 12
Powder River Basin.  Came back to North Dakota 13
about 20 years ago and most recently was the 14
president and general manager of BNI Coal and BNI 15
Energy operating the mine up by Center and as a 16
subsidiary of ALLETE, a diversified energy company.  17

While I was there, it became very apparent 18
to me that for there to be a future in the lignite 19
energy, we were going to need a carbon solution, 20
and so I started investing a significant amount of 21
my time and energy working with other industry 22
leaders, research leaders to advance the science, 23
engineering and regulatory frameworks for 24
commercializing carbon capture and storage. 25

22
Okay.  Wade, let's talk a little bit about 1 Q.

some of your duties and responsibilities with 2
respect to your employment with Summit Carbon 3
Solutions.  4

Yeah.  As executive vice president, I have 5 A.
responsibility for the CO

2
 sequestration, the scope 6

of Summit's project.  I lead a team based here in 7
Bismarck that is responsible for, you know, the 8
engineering, design, permitting, ultimately 9
construction of the storage facilities. 10

Okay.  Now let's move into what you're 11 Q.
primarily here to talk about today and that's 12
the -- the project, and I'll refer to it as the 13
project summary.  Can you provide us with some 14
background on Summit Carbon Solutions? 15

Yes.  So Summit Carbon Solutions is a U.S. 16 A.
company with U.S. roots that is committed to 17
driving economic growth and job growth in the 18
Midwest, reducing emissions and providing a 19
substantial boost to the agriculture and energy 20
industries that are critical to rural American 21
communities and the livelihoods of its citizens.  22
We believe we can fulfill those commitments through 23
carbon management solutions.  24

And so in 2021, the company announced its 25
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partnership with ethanol plants to build out what 1
is now known as the Midwest Carbon Express system, 2
and in that partnership what we're proposing to do 3
is to capture CO

2
 that's currently being emitted 4

into the atmosphere from those plants, transport it 5
to North Dakota via a pipeline system, and inject 6
it in the deep subsurface, approximately one mile 7
below the surface, for injection and -- and 8
permanent storage and sequestration. 9

Okay.  Wade, now I'd like you to turn your 10 Q.
attention to Exhibits 1A, 1B and 1C.  Can you tell 11
me what those exhibits are? 12

Yes.  So Exhibit 1A is the application in 13 A.
final form for the Carbon Storage, LLC, #1 TB 14
Leingang permit application. 15

And then what is Exhibit 1B? 16 Q.
It is the application in final form for 17 A.

Summit Carbon Storage #2, geologic storage facility 18
permit for the BK Fischer. 19

And what is Exhibit 1C? 20 Q.
It's the application in final form for the 21 A.

KJ Hintz storage facility permit. 22
MR. BENDER:  Move admission of these three 23

exhibits. 24
HEARING EXAMINER GARNER:  Any objection?  25

24
MR. BRAATEN:  Just a point of 1

clarification, if I may.  I should have asked this 2
beforehand.  But the exhibits that we're referring 3
to here that you're submitting are the same as the 4
applications on the case docket; right?  5

MR. BENDER:  That's correct. 6
MR. BRAATEN:  Okay.  No -- I object to any 7

kind of hearsay, hearsay within hearsay, 8
unsupported statements that are contained within 9
the applications.  To the extent we're marking and 10
admitting the applications just to have the 11
application in the record, I don't have an 12
objection to that. 13

HEARING EXAMINER GARNER:  The objection is 14
noted.  The exhibits are admitted. 15

MR. BENDER:  Okay. 16
(MR. BENDER CONTINUING)  What I'd like you 17 Q.

to do, Wade, is let's turn to what's been 18
previously marked as Exhibit 2A, 2B and 2C, and 19
this is an exhibit we haven't handed out yet.  20
We'll do that right now.  21

Wade, can you briefly describe what these 22
exhibits are? 23

So these exhibits -- start with 2A -- is 24 A.
an updated business structure that depicts, you 25

25
know, the SCS, LLC, #1 business structure as a 1
wholly owned subsidiary of Summit Carbon Storage. 2

And was -- were these two exhibits 3 Q.
prepared either by you or under your control and 4
supervision? 5

Yes. 6 A.
MR. BENDER:  Offer the exhibits.  7
HEARING EXAMINER GARNER:  Any objection?  8
MR. BRAATEN:  No objection. 9
HEARING EXAMINER GARNER:  Exhibits are 10

admitted. 11
(MR. BENDER CONTINUING)  Why don't you 12 Q.

spend a little time, Wade, just going through 13
Exhibits 2B and 2C and explain just what is being 14
requested? 15

Yes.  So the exhibit reflects the business 16 A.
structure, as I mentioned.  At the bottom you see 17
the Summit Carbon Storage, LLC, #1, Summit Carbon 18
Storage, LLC, #2, and Summit Carbon Storage, LLC 19
[sic], which respectively are the owners and 20
operators of the TB Leingang storage facility, BK 21
Fischer storage facility and KJ Hintz storage 22
facilities.  These are all wholly owned 23
subsidiaries of Summit Permanent Carbon Storage 24
LLC, which is a wholly owned subsidiary of Summit 25

26
Carbon Solutions.  1

Also you see on the diagram SCS Carbon 2
Transport which is the operator of the pipeline 3
system and will be the operator of the flowline 4
systems included in the three respective storage 5
facility permit applications.  We will have 6
operating agreements between Summit Carbon Storage, 7
LLC, #1, #2 and #3 and Summit Carbon Transport -- 8
or SCS Carbon Transport -- excuse me -- LLC. 9

Okay.  All right.  Well, thank you for 10 Q.
describing Exhibits 2B and 2C.  Let's now -- I'll 11
ask you the question again.  What are each of these 12
applicants requesting? 13

They're each requesting commercial permits 14 A.
for operations and injection of CO

2
 and the 15

flexibility to receive CO
2
 from a variety of 16

industrial sources. 17
Okay.  Now, you've touched on this, but 18 Q.

can you go into a little bit more detail in terms 19
of the purpose of the applications that are being 20
made by SCS1, SCS2 and SCS3? 21

Yeah.  The purpose of the application is 22 A.
to receive -- again, to receive commercial permits 23
to operate the TB Leingang storage facility, the BK 24
Fischer storage facility and the KJ Hintz storage 25
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facility for the injection of CO

2
. 1

And where is the CO
2
 that these entities 2 Q.

are planning to store -- where is that coming from? 3
The CO

2
 is coming from industrial sources 4 A.

across five states in the upper Midwest: North 5
Dakota, South Dakota, Iowa, Nebraska and Minnesota. 6

And I'd like you now to maybe explain just 7 Q.
in a little bit more detail the Midwest Carbon 8
Express project.  9

Yes.  So the Midwest Carbon Express 10 A.
project is an integrated carbon capture, 11
transportation and storage project that proposes to 12
capture CO

2
 from industrial facilities across the 13

five-state footprint, transport that CO
2
 to North 14

Dakota via a pipeline system where it will then be 15
injected and permanently stored. 16

Okay.  Why don't you go into a little bit 17 Q.
more detail in terms of after the CO

2
 is captured 18

and it comes to North Dakota, what happens next? 19
So after the CO

2
 is captured, it's 20 A.

transported via a pipeline system.  Essentially we 21
have smaller what I'll describe as lateral lines 22
connecting each one of the sources to a mainline 23
trunk line system, 24-inch line that will deliver 24
the CO

2
 to North Dakota to the area of the storage 25

28
facilities in Oliver and Mercer Counties, where we 1
would then inject the CO

2
 into the Broom Creek 2

Formation per these applications for permanent 3
storage. 4

Now, Mr. Garner made it pretty clear that 5 Q.
today is not a PSC hearing.  It's an Industrial 6
Commission hearing and we don't want to talk about 7
pipelines, but I think it might be appropriate just 8
for you to describe very, very briefly construction 9
of the pipeline.  10

Yes.  As I mentioned, it's an integrated 11 A.
pipeline system, about 2,500 miles.  It will all be 12
designed, constructed and operated per PHMSA 13
standards.  Have a minimum depth of pipe of 4 feet 14
to the top of pipe.  All the pipe is high carbon -- 15
or high-strength carbon steel.  And the system will 16
be fitted with automatic valves and remote system 17
operations and operated through a control center 18
based in Ames, Iowa, and be monitored and operated 19
24/7. 20

And what's the cost of the project? 21 Q.
It's about $8 billion. 22 A.
And how does that -- how does this 23 Q.

project, what you're here today to discuss, compare 24
to other CO

2
 sequestration projects? 25

29
So it's -- it's similar to the currently 1 A.

operating Red Trail Energy ethanol carbon capture 2
project and the Blue Flint carbon capture ethanol 3
project up at Underwood.  Similar to those in that 4
we're capturing -- planning to capture CO

2
 primarily 5

from ethanol plants and -- and sequester it.  The 6
difference being that this project has 57 plants so 7
it's much larger in scale and includes a longer 8
transportation system. 9

And what does this project do in terms of 10 Q.
benefits to the U.S. economy? 11

So the ethanol industry in the U.S. 12 A.
supports about 360,000 jobs and contributes about 13
45 billion annually to the U.S. GDP.  Our project 14
which is proposing to connect with 57 ethanol 15
plants, those 57 plants produce about 5.7 billion 16
gallons of ethanol annually and consume about 17
1.7 billion bushels of corn that is produced on 30 18
million acres or about 30 million acres, so 19
significant to the regional economy and regional 20
corn market.  21

Additionally, we also have an agreement 22
with a sustainable aviation facility that's 23
proposed in South Dakota.  And sustainable aviation 24
fuels are essentially making jet fuel out of corn.  25

30
Last year it was reported that 158 million gallons 1
of sustainable aviation fuels were delivered to the 2
airline industry globally.  That same industry has 3
commitments for 3.3 billion gallons by 2030.  4

So that is a significant opportunity for 5
the corn producers and by extension the corn 6
markets which has a material impact on land prices 7
and commodity prices. 8

Wade, I now want to direct your attention 9 Q.
to Exhibit 3A.  I've had it circulated amongst the 10
Commission staff and opposing counsel.  Can you 11
tell me what Exhibit 3A is? 12

It's the project overview map. 13 A.
Okay.  And was this prepared by you or 14 Q.

under your control and supervision? 15
It was. 16 A.
MR. BENDER:  Offer the exhibit. 17
HEARING EXAMINER GARNER:  Any objections?  18
MR. BRAATEN:  No objection. 19
HEARING EXAMINER GARNER:  Exhibit's 20

admitted. 21
(MR. BENDER CONTINUING)  Let's take a look 22 Q.

at Exhibit 3A, Wade.  Can you briefly discuss 23
what's contained upon it and the importance of this 24
exhibit with respect to this hearing? 25
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Sure.  So the -- the exhibit is a project 1 A.

overview map.  All of the red squares on the map 2
are the approximate locations of the 57 ethanol 3
plants that are part of the project.  And then in 4
the gray shaded area in North Dakota, you can see 5
the diamonds that reflect the approximate location 6
of the storage facilities that we're proposing to 7
permit.  The significance of this exhibit is that 8
it revises the Figure PS-2 that's in the 9
application and revises the number of plants to 57 10
sources. 11

So PS-2 would be in each one of the 12 Q.
exhibits, 1A, 1B and 1C; is that correct? 13

Yes.  That's right. 14 A.
And this would, in essence, be updated 15 Q.

information to that particular page; is that 16
correct? 17

That's correct. 18 A.
Now, you spent some time discussing what 19 Q.

this project will do for the U.S. economy.  Can you 20
tell us what it will do -- what the project will do 21
for the 57 ethanol plants that you just briefly 22
mentioned and that are depicted on your Exhibit 3A? 23

Yes.  What the project does for the 24 A.
ethanol plants is it allows them to lower their 25

32
carbon intensity score of the ethanol they produce 1
which then enables them to participate in emerging 2
low carbon fuels markets, both fuel transportation 3
and sustainable aviation fuels in the future.  4

And by doing so, in essence, the biggest 5
thing it does is it solves from a proximity 6
challenge, if you will, in that as you can see by 7
the diagram on Exhibit 3A, most of the ethanol 8
plants are situated on -- over the Corn Belt, which 9
the Corn Belt is not situated for most of the 10
plants over suitable geologic storage, and so 11
ultimately it connects -- provides an opportunity 12
for these plants to capture their CO

2
, lower their 13

CO -- their CI score -- excuse me -- and transport 14
their CO

2
 to a suitable geologic storage basin here 15

in North Dakota. 16
Now I'd like you to spend just a little 17 Q.

time explaining what benefits this project will 18
bring to the -- to North Dakota.  19

Sure.  So -- 20 A.
MR. BRAATEN:  I'm going to object, Your 21

Honor, to the extent this is being offered as any 22
kind of expert testimony without foundation about 23
any kind of economic or other benefits that would 24
require some sort of economist.  If he's just 25

33
talking generally about what they believe the 1
benefits of the project are, I don't have that 2
objection. 3

HEARING EXAMINER GARNER:  Overruled. 4
(MR. BENDER CONTINUING)  You can answer.  5 Q.
Yeah.  So, you know, the North Dakota 6 A.

economy or agriculture and energy represent about 7
70 percent of the North Dakota economy, and in 8
North Dakota, you know, we -- we produce a 9
significant volume of corn.  The Red Trail -- 10
excuse me, not the Red Trail -- the Tharaldson 11
Ethanol plant, which is part of our project, 12
consumes about 60 million bushels of corn a year.  13
We grow between 350 and 400 million corns -- or 14
bushels of corn per year.  So the Tharaldson plant 15
alone consumes around 15 percent -- 15 to 16
20 percent of the corn that's produced in North 17
Dakota annually.  18

Additionally, the ethanol industry 19
consumes over half of North Dakota's corn.  And so 20
these -- this project and its participants provide 21
material markets and market demand for corn that's 22
grown here in North Dakota. 23

Okay.  And these -- some of the CO
2
 that's 24 Q.

going to go into your storage facilities that are 25
34

before the Commission today are going to be coming 1
from the Tharaldson Ethanol plant; is that correct? 2

Yes. 3 A.
And can you tell me where the Tharaldson 4 Q.

Ethanol plant gets its corn from? 5
According to my conversations with 6 A.

Tharaldson, they have -- they purchase corn from 7
about a 150-mile radius around the Casselton plant 8
there. 9

And how does the project, in your opinion, 10 Q.
benefit agricultural -- agriculture and energy in 11
the state of North Dakota? 12

It benefits agriculture and energy in 13 A.
North Dakota in that it develops CCS 14
infrastructure, or specifically carbon pipeline 15
infrastructure, that is a common carrier system 16
that could be used for others.  It commercially 17
deploys CCS in the state that again provides 18
support for others doing the same. 19

And, in your opinion, is the project 20 Q.
good -- good for or will benefit regional corn 21
markets? 22

Yes.  It provides significant demand for 23 A.
regional corn. 24

Let's talk a little bit about stream 25 Q.
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composition.  What I mean by that is what's the 1
composition of the CO

2
 going to be?  And perhaps we 2

could turn to Exhibit 1A and on page PS-3.  Might 3
be easier for everyone to follow if we're looking 4
at that page.  5

Can you just briefly summarize what's 6
contained on that page? 7

Yes.  So Table PS-1 on page PS-3 indicates 8 A.
the CO

2
 system specification.  As you can see, 9

it's -- the system spec is greater than 10
98.25 percent CO

2
 and then trace amounts of other 11

constituents listed on -- in the table, primarily 12
constituents of air, nitrogen, oxygen. 13

Okay.  And you talked briefly about 14 Q.
possibly down the road the project taking some CO

2
 15

from a sustained aviation fuel facility.  What are 16
some of the considerations that Summit will have 17
with respect to the requirements for potentially 18
taking this additional CO

2
 from nonethanol sources? 19

Yeah.  So we are -- we have conservatively 20 A.
designed the system and the -- again, within this 21
permit to greater than 95 percent CO

2
.  And so as we 22

secure new sources, the requirements will be that 23
they are greater than 95 percent CO

2
 at capture, and 24

when commingled and delivered to the sequestration 25
36

sites, greater than 98.25 percent CO
2
. 1

And, Wade, is North Dakota a good place to 2 Q.
store or sequester CO

2
, and if so, why? 3

Yes, North Dakota has -- has ideal geology 4 A.
for sequestration.  We'll hear a lot from the rest 5
of the team here later about the geology.  But 6
specifically North Dakota has, you know, extensive 7
sand layers that are surrounded by confining layers 8
that provide for -- that cover a large areal extent 9
and provide for suitable geologic reservoir for 10
storage. 11

Wade, you sometimes hear concerns that 12 Q.
perhaps we shouldn't be storing CO

2
 in the state of 13

North Dakota from other states because there is 14
this concern about whether there's an abundance of 15
storage space in North Dakota.  Can you tell us a 16
little bit about what your understanding is of 17
that? 18

MR. BRAATEN:  Object to foundation. 19
HEARING EXAMINER GARNER:  Overruled. 20
MR. BOESHANS:  Yes.  The U.S. Geologic 21

Survey has recorded an estimated storage resource 22
in the Williston Basin of over 250 billion tons.  23
That would be the equivalent of storing all of the 24
CO

2
 from all North Dakota industrial sources for 25

37
over 5,000 years.  So it's a very prolific storage 1
resource. 2

(MR. BENDER CONTINUING)  Okay.  Wade, I'm 3 Q.
going to direct your attention to Exhibit -- wait a 4
minute -- yeah.  I'm going to direct your attention 5
back to Exhibit 1A and particularly page PS-5.  Can 6
you provide us with an overview of the proposed 7
location? 8

Sure.  As you see laid out in figure PS-3 9 A.
on page PS-5 of Exhibit 1, you see the locations of 10
the storage facilities within Oliver and Mercer 11
Counties, and so you see that the BK Fischer site, 12
or SCS2 as the applicant, is located in Mercer 13
County; and then SCS1, the TB Leingang, is located 14
in Oliver County; and SCS3, the KJ Hintz storage 15
facility, is located in Oliver County as well. 16

Do you believe this is a good area to 17 Q.
store CO

2
? 18
We do. 19 A.
MR. BRAATEN:  Object to foundation. 20
HEARING EXAMINER GARNER:  Overruled. 21
(MR. BENDER CONTINUING)  How did Summit 22 Q.

select this project area and the injection sites? 23
So we looked at, you know, available 24 A.

information, particularly mapping of sand 25
38

thicknesses, previous oil and gas and stratigraphic 1
well drilling information, ultimately identified an 2
area in -- that included, you know, Oliver, Mercer 3
and Morton Counties as a suitable target area for 4
CO

2
 storage. 5

Okay.  And you talked about the storage 6 Q.
area, but what about -- how about the injection 7
sites?  How did you select those? 8

So after we'd identified, you know, this 9 A.
general area of the three counties, we then 10
identified a specific area within that.  Based on 11
that information of about 170,000 acres, we 12
proceeded to secure permissions to do survey and 13
secure land rights and completed site-specific 14
characterization, including seismic survey on over 15
95 percent of roughly a 140,000-acre block within 16
that.  17

And then based on utilizing kind of that 18
information to build a -- engaged with the EERC to 19
build a geologic model, run simulations.  And based 20
on the geology of the area as well as landowner 21
participation or cooperation for those who had 22
signed leases and then considering also surface 23
infrastructure, including roads, availability of 24
power, locations of dwellings, et cetera, 25
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identified the specific injection sites and -- and 1
the storage boundaries came from that. 2

Now, Wade, are there flowlines that are 3 Q.
associated with the injection wells?  And if it's 4
easier to discuss that by looking at Exhibit 1A, 5
please do so.  6

Sure.  Yes.  I'm looking at Figure PS-3 on 7 A.
page PS-5 in Exhibit 1A.  You can see that there 8
are flowlines.  You can see the mainline system 9
upon this diagram labeled NDM-106 comes into the -- 10
to Oliver County.  At that point there's a terminus 11
and then there's flowlines from that point out with 12
NDL-326 going to the KJ Hintz site, NDL-327 13
continuing to the west to the TB Leingang site, and 14
then NDL-325 going to the BK Fischer storage site. 15

And in selecting this area, did Summit 16 Q.
give any consideration to other permitted projects 17
in the area? 18

We did. 19 A.
Okay.  And perhaps I already handed it 20 Q.

out, but Exhibit 4A -- I show you what's been 21
marked Exhibit 4A.  Can you tell me what that 22
exhibit is? 23

Yeah.  So this is an exhibit that includes 24 A.
the three Summit sites proposed in the application 25

40
here, three Summit storage facilities -- TB 1
Leingang, BK Fischer and KJ Hintz -- as well as the 2
already permitted Minnkota facilities, DCC West and 3
DCC East.  4

And what this -- what you see from that is 5
kind of the proximity between the storage 6
facilities with DCC facilities being closest to the 7
KJ Hintz site.  It's approximately 11 miles from 8
the DCC West injection site to the KJ Hintz 9
injection site and about 19 miles from the DCC East 10
injection site to the KJ Hintz injection site. 11

And it's -- I'm sorry.  I interrupted you.  12 Q.
And the storage boundaries between DCC 13 A.

West and KJ Hintz are approximately 3 miles apart. 14
And is it a fair statement that you're 15 Q.

very familiar with both the permitted sites and the 16
proposed sites that you're here today to permit? 17

I am. 18 A.
And is it a fair statement that this 19 Q.

exhibit was prepared under your control and 20
supervision? 21

Yes. 22 A.
Okay.  23 Q.
MR. BENDER:  Offer Exhibit 4A. 24
HEARING EXAMINER GARNER:  Any objections?  25

41
MR. BRAATEN:  Yeah.  I object to 1

foundation. 2
HEARING EXAMINER GARNER:  Overruled.  The 3

exhibit is admitted. 4
(MR. BENDER CONTINUING)  Wade, you 5 Q.

indicated that Summit did consider impacts on other 6
permitted projects.  Which permitted facilities did 7
Summit consider? 8

The DCC West and DCC East permits. 9 A.
Okay.  And can you explain just a bit as 10 Q.

to what sort of considerations you gave to those 11
sites?12

Yeah.  So what you're seeing on the 13 A.
exhibit indicates the extent of the CO

2
 plumes of 14

each of the five sites operating at permitted 15
limits at the end of five years.  And so as you can 16
see, the plumes do not go outside of the storage 17
areas at -- by the end of five years, which, of 18
course, is then our understanding that they're -- 19
the Commission requires a reevaluation and 20
adjustments to the permit in a five-year 21
reevaluation period.  22

And so what this tells us is that there is 23
no risk.  From this simulation it indicates the 24
plume boundaries are within the storage area at the 25

42
end of the -- end of five years and -- and the 1
renewal period, which then gives us the opportunity 2
to validate modeling assumptions and adjust 3
accordingly or present to the Commission proposed 4
amendments to the permits. 5

And this shows what you believe will be 6 Q.
the plume extent after five years; is that correct? 7

That's correct. 8 A.
And you said the Commission will have an 9 Q.

opportunity to review these storage areas -- or the 10
storage units after five years; is that correct? 11

That's correct. 12 A.
Is it also your understanding that the 13 Q.

Commission has continuing jurisdiction, and if it 14
deems necessary, could review earlier than five 15
years? 16

Yes.  That's correct. 17 A.
Okay.  Now, Wade, in the past the 18 Q.

Commission has always requested information on an 19
NAICS industrial classification code.  20

Yes. 21 A.
Do you know what that is? 22 Q.
I do.  It is NAICS code 486990, all other 23 A.

pipeline transportation. 24
Okay.  And, in your opinion, is the 25 Q.
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storage facility in the public interest? 1

Yes. 2 A.
MR. BENDER:  That's all the questions I 3

have for this witness, Mr. Examiner.  We would like 4
to move to the next witness and then give the 5
Commission and opposing counsel an opportunity to 6
ask questions at that time so they can switch back 7
and forth without wasting time. 8

HEARING EXAMINER GARNER:  I'm sorry, you'd 9
like to call your second witness before cross?  10

MR. BENDER:  Yes.  Yep.11
HEARING EXAMINER GARNER:  Any objections 12

to that?  13
MR. BRAATEN:  No. 14
HEARING EXAMINER GARNER:  Okay.  You can 15

proceed.  Mr. Skaare. 16
MR. BENDER:  Skaare. 17
HEARING EXAMINER GARNER:  Skaare.  Sorry.18

JEFFREY SKAARE,19
being first duly sworn, was examined and testified 20
as follows: 21
                                 DIRECT EXAMINATION 22
BY MR. BENDER:23

Jeff, state your full name for the record, 24 Q.
please.  25
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Yeah.  Jeffrey Skaare. 1 A.
And, Jeff, by whom are you employed? 2 Q.
Summit Carbon Solutions. 3 A.
In what capacity? 4 Q.
I am the director of land, legal and 5 A.

regulatory affairs for sequestration. 6
And I would like -- what I'd like you to 7 Q.

do next, Jeff, is I'd like you to briefly highlight 8
for the Commission staff and opposing counsel your 9
educational background and work experience.  10

Sure.  I received a bachelor of science 11 A.
degree in business administration from the 12
University of North Dakota in 1997.  Went on to law 13
school at UND, received my juris doctorate degree 14
in 2000.  I have spent the majority of my career 15
working in the oil and gas sector, primarily as a 16
landman throughout mostly the Williston Basin. 17

Okay.  And what are some of your duties 18 Q.
and responsibilities with respect to your 19
employment with Summit? 20

Yeah.  My duties with respect to Summit 21 A.
include essentially the pore space acquisition 22
efforts which included mineral and, you know, 23
surface title review; the document creation; the 24
negotiations; and, of course, some of the surface 25

45
facilities and flowline acquisitions throughout 1
that project. 2

And you were also involved in the notice 3 Q.
requirement that is provided by statute prior to 4
holding this hearing; is that correct? 5

That is correct. 6 A.
And would you characterize those notice 7 Q.

requirements somewhat stringent? 8
They are. 9 A.
Okay.  Can you describe what you did in 10 Q.

terms of identifying owners and then making sure 11
those owners were provided notice? 12

Certainly.  So we started by doing a 13 A.
complete surface and mineral title review of the 14
areas inside the storage facility permits and 15
within the one-half mile buffer outside of that 16
particular area to determine who the record owners 17
are. 18

And were you specifically involved in 19 Q.
identifying those owners? 20

I was. 21 A.
Okay.  But you had others who were working 22 Q.

under your control and supervision; is that 23
correct? 24

That is correct.  I oversaw the team. 25 A.
46

Now, after you identified the individuals 1 Q.
that you were going to provide notice to, what did 2
you do next? 3

So consistent with North Dakota Century 4 A.
Code, we provided notice to all within that inside 5
and one-half mile boundary, notice of the -- notice 6
to all the surface owners, to all the mineral 7
owners, to any mineral lessees within that same 8
boundary, and any owner or lessee of record as 9
well. 10

And was that notice given by certified 11 Q.
mail return receipt requested? 12

It was. 13 A.
Okay.  And what -- what information was 14 Q.

contained in that notice, Jeff? 15
So, again, also consistent, we included 16 A.

the legal description of each of the storage 17
facilities; the date, time and location of the 18
hearing; notice that a copy of the permit 19
application was available through the NDIC.  We 20
also included an explanation on how comments could 21
be submitted.  And then, lastly, a notice that 22
amalgamation would be required. 23

And you've indicated this was sent 24 Q.
certified mail return receipt; is that correct? 25
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That is correct. 1 A.
And were all of the certified mailings 2 Q.

delivered?  In other words, did you get a green 3
card back that was signed by the owner that you 4
sent the certified mailing to? 5

We did not. 6 A.
Okay.  And what steps did you take with 7 Q.

respect to giving notice to those individuals who 8
did not receive notice and you knew they didn't 9
receive notice because the green card came back 10
unsigned? 11

Yeah.  When we received something back, we 12 A.
employed a third-party search to essentially 13
identify an updated address.  And when an updated 14
address was obtained, we sent out a second notice. 15

Okay.  Were you also involved, Jeff, in 16 Q.
taking pore space leasings -- pore space leases -- 17
excuse me -- for the storage permit facility area? 18

I was. 19 A.
And was all of that work done under your 20 Q.

control and supervision? 21
Yes, it was. 22 A.
Can you provide for us a brief summary of 23 Q.

that? 24
Gladly.  So the process started by 25 A.

48
identifying landowners through public court 1
records, essentially verifying title, creating the 2
documents necessary to engage with the landowners.  3
Next we -- we did engage with those landowners and 4
worked on any terms.  And then we essentially moved 5
forward acquiring a lot of that pore space through 6
an option and a lease and as a result signed 7
approximately 90 percent of the landowners in the 8
SCS1/TB Leingang and approximately 92 percent of 9
the landowners in the SCS2, also known as the BK 10
Fischer.  And then, lastly, in SCS -- and when I 11
say "SCS," I mean Summit Carbon Solutions #3 -- 12
storage #3, LLC, and the KJ Hintz we acquired 13
approximately 97 percent. 14

And having been involved in searching 15 Q.
title to provide notice and searching title to take 16
pore space leases, you would know if there was any 17
federal acreage in any of these proposed units; is 18
that a fair statement? 19

That is a fair statement. 20 A.
Is there any federal acreage in the 21 Q.

proposed units? 22
There is not. 23 A.
Is there any State acreage in the proposed 24 Q.

units? 25

49
Yes, there is. 1 A.
Okay.  Can you tell us a little bit about 2 Q.

that?  Where is it located and how much land are we 3
talking about? 4

Within each of the applications, there is 5 A.
a single quarter of land that is under the control 6
and direction of the North Dakota Trust Lands.  The 7
first one in the TB Leingang, also Summit Carbon 8
Storage #1, would be in Township 141, Range 88, 9
Section 36 in the southwest quarter.  10

In SCS2 in the BK Fischer, there's one 11
quarter in Township 143, Range 88, Section 32 in 12
the southwest.  And then, lastly, in the KJ Hintz, 13
Township 143, Range 87, Section 36, the southwest 14
quarter. 15

And has Summit secured an interest in the 16 Q.
pore space of the State lands? 17

We have not. 18 A.
Are you in the process of attempting to 19 Q.

acquire a pore space lease? 20
We are actively engaged in our discussions 21 A.

with North Dakota Trust Lands. 22
Okay.  Let's talk a little bit more about 23 Q.

the fee owners.  Can you very briefly discuss for 24
us the procedure or procedures that Summit utilized 25

50
under your control and supervision to secure pore 1
space leases from private owners?  2

Sure.  So once we have -- as I testified 3 A.
before determining title, we reached out both by 4
phone calls and having landmen setting up meetings 5
and meeting with specific landowners.  Within the 6
unit, one of -- one more step that we took, I 7
guess, of multiple steps included after all of 8
those engagements when we had difficulty locating 9
somebody, we did send out a copy of the option and 10
pore space lease via certified mail.  We did that 11
last fall in 2023.  We did the same again via 12
certified mail to the unleased owners in just this 13
past spring of 2024.  14

In addition to that, we had sent out an 15
invitation to -- you know, prior to the hearing to 16
all of the landowners, surface owners within the 17
storage facility areas and within that half-mile 18
buffer to essentially two different informational 19
meetings.  One was held in Beulah and the second 20
one was held in New Salem about a week apart to 21
accommodate for schedules.  And while we were 22
there, we included a hard copy of the -- the pore 23
space -- the option and pore space lease to be 24
delivered directly.  25
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And then, lastly, leading into these 1

hearings, this late spring, early summer I 2
personally took efforts wherein I was able to 3
locate a phone number to contact the landowners 4
that had not leased. 5

Okay.  And with respect to those owners 6 Q.
who have -- have not leased at this point in time, 7
are you requesting that the Commission amalgamate 8
those unleased interests; is that correct? 9

That is correct. 10 A.
And let's talk a little bit about -- I 11 Q.

think you testified that in TB Leingang you have 12
approximately 90 percent of the pore space leased; 13
is that correct? 14

Just a touch under 90.  Yes.  That is 15 A.
correct. 16

Okay.  And what do you have with respect 17 Q.
to the BK Fischer? 18

The BK Fischer is approximately 19 A.
92 percent. 20

And the KJ Hintz? 21 Q.
The KJ Hintz is approximately 97 percent. 22 A.
And do you know what the requirement is in 23 Q.

terms of leased acreage within a storage area that 24
you need before the Commission can amalgamate the 25

52
remaining portion? 1

I do. 2 A.
What is that? 3 Q.
It is 60 percent. 4 A.
Okay.  And you touched on this when you 5 Q.

discussed what you have been doing in terms of 6
securing leases from private pore space owners.  7
Now that you have those high percentages that you 8
testified to, have you just stopped leasing?  Have 9
you taken the position, hey, this is -- we're well 10
over the 60 percent, we don't need to go out and 11
get any more leases? 12

No. 13 A.
Okay.  What have you done? 14 Q.
We have continued to secure pore space 15 A.

leases.  The last one -- the most recent one signed 16
yesterday morning. 17

All right.  Let me switch gears now on 18 Q.
you, Jeff.  Let's go to one of the exhibits.  19
Perhaps that's -- that's Exhibit 1A, I believe; is 20
that -- 21

It is. 22 A.
Okay.  And I'm going to have you turn in 23 Q.

to -- turn in that particular exhibit, 1A, to the 24
storage agreement.  25

53
I am there. 1 A.
Okay.  And were you involved in drafting 2 Q.

that storage agreement? 3
I was. 4 A.
Okay.  I'm going to have you go to 5 Q.

Exhibit A in that storage agreement.  It's a little 6
confusing.  We're in Exhibit 1A, but now we're 7
going to go to Exhibit A of the storage agreement 8
in 1A.  9

I am there. 10 A.
And can you tell me what Exhibit A is? 11 Q.
Yes.  It is a tract map showing the 12 A.

boundary of the storage facility area.  In that map 13
you can see the townships, ranges and sections, and 14
in addition you will be able to see the tract 15
numbering system. 16

Okay.  And you would have a similar 17 Q.
storage agreement in a similar exhibit in each one 18
of the other storage units that's before the 19
Commission today, the Hintz and the -- I guess 20
that's the TB Leingang -- you'd also have one for 21
the Fischer and the Hintz; is that correct? 22

That is correct. 23 A.
Okay.  Let's go to Exhibit B.  Tell me 24 Q.

what Exhibit B is, of the storage agreement.  25
54

Sure.  Tract B -- or excuse me -- 1 A.
Exhibit B, rather, is the -- the tract summary of 2
the -- the different owners within that previous 3
storage facility outline. 4

And can you describe the tract 5 Q.
participation for each pore space owner? 6

Certainly.  What you will see across this 7 A.
document is, of course, the legal description, the 8
total acres, the owners, the acreage that they own, 9
which would then indicate their participation in 10
the tract itself, as well as that tract's 11
participation in the greater storage facility. 12

And since -- since the application was 13 Q.
filed -- in fact, you mentioned a few moments ago 14
that you've secured additional leases as recently 15
as yesterday afternoon -- have you had an 16
opportunity to update the tract participation 17
summary which is Exhibit B in each one of the 18
storage units in the three applications? 19

Yes, we have. 20 A.
Okay.  I'm going to show you what's been 21 Q.

previously marked as Exhibit 5A.  I'll give you -- 22
I'll just give it a minute till everybody has a 23
copy.  24

Okay.  Jeff, let's turn to what's been 25
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previously marked as Exhibit 5A, 5B and 5C.  Can 1
you tell me what each one of those exhibits is?2

It is a tract participation summary 3 A.
similar to what we just discussed as the tract 4
summary, with the addition of the last column 5
furthest to the right showing the percentage of 6
acreage leased with a total leasehold on the final 7
page. 8

Okay.  And let's just go to 5A.  I don't 9 Q.
think we need to go through each one of these, but 10
let's go to the last page of 5A.  You talked about 11
it including an additional column.  Does that 12
confirm what you previously testified to that 13
you -- that Summit has approximately 90 percent of 14
the area within that storage area leased? 15

That is correct. 16 A.
Okay.  And then that's how the other two 17 Q.

exhibits would work as well, 5B and 5C, having that 18
additional column and indicating what the 19
percentage of leased acreage is? 20

That is correct.  21 A.
MR. BENDER:  Okay.  We'd offer 22

Exhibits 5A, 5B and 5C. 23
HEARING EXAMINER GARNER:  Any objection?  24
MR. BRAATEN:  No objection. 25
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HEARING EXAMINER GARNER:  Exhibits are 1

admitted. 2
(MR. BENDER CONTINUING)  Let's go to 3 Q.

Exhibit D in Exhibit 1A.  We've been discussing 4
Exhibit C, so that would be the next exhibit; 5
correct? 6

I believe we have not touched on 7 A.
Exhibit C. 8

We have not touched on what? 9 Q.
Exhibit C. 10 A.
All right.  Well, we can -- I think we did 11 Q.

actually, but -- 12
Okay. 13 A.
So I think you testified that it was the 14 Q.

tract participation schedule.  But to make sure, 15
let's just go back very quickly to Exhibit C and 16
tell me what that is.  17

Sure.  Much like Exhibit B, it is a bit 18 A.
more of a summary showing the section of land that 19
is, you know, listed by tract with the acres of 20
that particular section and the total tract 21
participation.  A bit more of a summary.  Not to 22
confuse everybody.  I just wanted to -- 23

No.  No.  That's fine. 24 Q.
-- make sure we're talking about the same 25 A.
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thing. 1

I thought we touched on it, but perhaps we 2 Q.
did not.  3

Let's go to D.  4
I am there. 5 A.
Okay.  And tell us what Exhibit D is.  6 Q.
Yes.  Exhibit D is the Form of Pore Space 7 A.

Lease that we used largely to acquire the 8
percentages we previously discussed. 9

Okay.  And will nonconsent -- well, let me 10 Q.
rephrase that.  Will unleased owners be subject to 11
the provisions of Exhibit D? 12

Yes. 13 A.
Okay.  And how does Summit propose to 14 Q.

compensate the unleased pore space owners that 15
appear in Exhibit D or ultimately do not lease? 16

Equally to the leased owners. 17 A.
Okay.  And can you be a little bit more 18 Q.

specific in terms of what -- what that means?  Is 19
there a bonus, is there a royalty?  Can you -- and 20
without giving percentages or numbers because I 21
think we've made some promises to landowners that 22
we're not going to discuss that, so can you just 23
generally talk about what's going to be the same? 24

Yes.  So under the terms of the pore space 25 A.
58

lease, there is a bonus.  That is the same bonus 1
that we pay to the existing leased owners, so 2
consistent with what you'll see in term -- or 3
Section 2(a).  In addition we have a royalty that 4
is called out and that royalty is the same as well.  5
That royalty can be found in paragraph 3 of the 6
Form of Pore Space Lease. 7

And it's based on the tonnage of 8 Q.
injection; is that correct? 9

That is correct. 10 A.
Okay.  Let's go to Article 8 of the 11 Q.

storage agreement.  12
I am there. 13 A.
Okay.  And I believe it was your testimony 14 Q.

that if the Commission grants the request for 15
amalgamation, this -- this storage -- well, yeah, 16
this storage agreement will be effective for those 17
owners; is that correct? 18

That is correct. 19 A.
Tell me how unleased owners will be 20 Q.

treated with respect to Article 8.  21
So consistent with our practices thus far, 22 A.

we intend to specifically engage with willing 23
landowners and -- for any surface impact that may 24
exist and try our -- to minimize any impact that 25
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may exist on any surface owner.  As it stands 1
today, I do not believe we have any significant 2
surface use needs outside of what we have leased. 3

Let me try to summarize that and you tell 4 Q.
me if this is correct.  If you have unleased owners 5
in a storage unit now and the Commission 6
amalgamates those owners, you will do your level 7
best -- Summit will do its level best not to have 8
surface activities on those lands; is that a fair 9
statement? 10

That is a very fair statement. 11 A.
Okay.  What types of activities is Summit 12 Q.

anticipating in terms of surface use within the 13
storage areas?  14

As of today, we have identified our 15 A.
locations for injection and then -- 16

Let me stop you.  I want you to talk about 17 Q.
just generally first and then you can talk about 18
where you are in terms of the process.  I apologize 19
for interrupting you, Jeff --20

No.  That's okay. 21 A.
-- but why don't you talk about just 22 Q.

generally what type of surface use and then talk 23
about where you are in the process, the status.  24

Sure.  Generally for surface use, we would 25 A.
60

need, of course, our well site locations and the 1
flowlines. 2

Perhaps some roads? 3 Q.
And perhaps some roads, yes. 4 A.
Okay.  Now let's move to where Summit is 5 Q.

in that process.  6
Yes.  Thank you.  So we have identified 7 A.

the location of our three injection wells, and we 8
have worked with those landowners regarding those 9
locations.  We have secured 100 percent voluntary 10
easements for the location of the flowlines, and we 11
will continue to engage with the county as needed 12
regarding any particular road use. 13

Okay.  And with respect to well pads where 14 Q.
you have secured surface rights, were those -- were 15
those owners -- did they also lease pore space? 16

They did. 17 A.
Okay.  And was that also the case where 18 Q.

you have secured easements for flowlines? 19
That is true. 20 A.
Okay.  What was the approach that you took 21 Q.

in securing surface for easements for well pads, 22
flowlines, roads, that sort of thing? 23

Sure.  We invited all the impacted 24 A.
landowners into our office in Bismarck, sat down 25
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with them and explained what we were doing and how 1
it worked.  We gave them all an opportunity to ask 2
questions together.  We met with some of them as a 3
group and some of them individually and came to 4
terms and signed all of those easements. 5

MR. BENDER:  Thank you, Jeff.  I don't 6
have any other questions at this time, 7
Mr. Examiner. 8

HEARING EXAMINER GARNER:  Why don't we -- 9
rather than move to cross, why don't we take a 10
ten-minute break at this point in time.  11

(Recessed at 10:08 a.m. and reconvened at 12
10:20 a.m.)13

HEARING EXAMINER GARNER:  Okay.  We are 14
back on the record, and we will resume with 15
cross-examination of the witnesses by Attorney 16
Braaten.  17

MR. BRAATEN:  Thank you.  Your Honor.  18
                                  CROSS-EXAMINATION 19
BY MR. BRAATEN:20

Why were the applications submitted by 21 Q.
Summit Carbon Solutions, LLC? 22

(BY MR. BOESHANS)  Excuse me?  23 A.
Why were the applications submitted to the 24 Q.

North Dakota Industrial Commission by Summit Carbon 25
62

Solutions, LLC? 1
So Summit Carbon Solutions, LLC, is the 2 A.

parent to Summit Permanent Carbon Storage and the 3
parent -- who is then the parent to or owner of 4
Summit Carbon LLC #1, 2 and 3. 5

And so Summit Carbon Solutions submitted 6 Q.
the three applications on behalf of the Summit 7
Carbon Storage #1, LLC, Summit Carbon Storage #2, 8
LLC, and Summit Carbon Storage #3, LLC? 9

No.  I believe the applicant is -- or the 10 A.
applicant is Summit Carbon Storage #1, LLC, #2, 11
LLC, and #3, LLC; correct. 12

So why did the applications get submitted 13 Q.
by Summit Carbon Solutions, LLC? 14

MR. BENDER:  What do you mean by 15
"submitted"?  I'm not trying to argue with you, 16
but -- 17

(MR. BRAATEN CONTINUING)  Filed with the 18 Q.
NDIC.  19

Just that they were -- Summit Carbon 20 A.
Solutions is the parent to Summit Carbon Storage -- 21
excuse me -- yeah, Summit Carbon Storage, LLC, #1, 22
#2 and #3. 23

Okay.  You talked a little bit about 24 Q.
industrial sources for the CO

2
 coming in the state 25
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and there was a discussion of ethanol plants and an 1
aviation facility.  Is there anything else that is 2
connecting or are there any other sources 3
connecting to the system that you didn't discuss? 4

Not at this time. 5 A.
Okay.  Do you have any plans to connect 6 Q.

other sources to the system at this time? 7
We've had commercial discussions with 8 A.

others, but no -- no affirmative plans, if you 9
will, or agreements. 10

Are those discussions all with facilities 11 Q.
that would have a CO

2
 stream within the parameters 12

you said in your application? 13
So I'm not the chief commercial officer so 14 A.

I can't speak to the specifics of -- on the CO
2
 15

stream characteristics of all potential sources 16
that we've had commercial discussions with, but -- 17
but per the application, they would be required to 18
be within that specification. 19

Okay.  Would you agree with the statement 20 Q.
that North Dakota has a huge economic advantage 21
because our geology is such that we can do storage 22
in pore space in North Dakota where other states 23
can't? 24

I can't testify to the, quote, magnitude 25 A.
64

of the advantage, but I would agree that being 1
located on top of suitable storage is an advantage. 2

And so would you agree that Red Trail 3 Q.
Energy as an ethanol plant has an economic 4
advantage by being able to sequester its own CO

2
 5

emissions directly beneath the earth under its 6
facility? 7

Yeah.  Again, I can't testify to the 8 A.
specific economics of Red Trail Energy and what 9
their operating and production costs are, et 10
cetera, et cetera, but certainly being located on 11
top of geologic storage is advantageous to them, I 12
would believe. 13

Does your project sell that advantage to 14 Q.
ethanol plants in other states? 15

Can you restate that?  16 A.
Does your project sell that advantage to 17 Q.

ethanol plants in other states? 18
I don't believe so. 19 A.
Do they obtain an advantage by being able 20 Q.

to inject their CO
2
? 21

Being able to connect to our system and by 22 A.
extension store their CO

2
, they're able to lower 23

their CI score, yes, and then that creates an 24
advantage for them or benefit to them. 25
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And that takes away the advantage North 1 Q.

Dakota ethanol plants would have if they were the 2
only ones doing sequestration of their CO

2
? 3

I don't believe so. 4 A.
How -- how is that? 5 Q.
Well, I don't believe that the North 6 A.

Dakota plants can support -- given their size can 7
support a greater than 1-billion-gallon market. 8

So they would find themselves in a system, 9 Q.
in a market with a massive demand and a low supply? 10

I -- I would say that it's -- there likely 11 A.
wouldn't be enough supply to support the market. 12

Do you think that that supply could then 13 Q.
be filled by development of other projects? 14

Potentially. 15 A.
Do you think that other projects would 16 Q.

have an advantage if they were able to sequester CO
2
 17

directly underneath their facility? 18
They may have. 19 A.
All of the ethanol plants connected to 20 Q.

your system but one are from outside of North 21
Dakota? 22

Currently, yes. 23 A.
You testified regarding what has been 24 Q.

marked as Exhibit 4A.  Do you have a copy of that 25
66

in front of you still? 1
I do. 2 A.
You indicated that this was prepared under 3 Q.

your direction and control? 4
Correct. 5 A.
Who prepared it? 6 Q.
The Energy & Environmental Research 7 A.

Center. 8
And who at the Energy & Environmental 9 Q.

Research Center prepared it? 10
I don't know specifically who. 11 A.
How did you direct them if you don't know 12 Q.

who they are? 13
I directed the project lead at the EERC to 14 A.

prepare this exhibit, but I don't know exactly 15
which one of the EERC experts did the work. 16

Who is the project lead at EERC? 17 Q.
That would be Amanda. 18 A.
Amanda who? 19 Q.
Amanda -- excuse me -- Amanda Douglas. 20 A.
How long has Amanda Douglas been working 21 Q.

on the project? 22
She's been involved in the project since 23 A.

we started developing the project in late 2021. 24
How did Amanda's team determine where to 25 Q.
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put the lines on this particular map for this 1
exhibit? 2

Amanda will have to testify to that. 3 A.
Well, but you directed her to create this 4 Q.

exhibit for you; right? 5
I did.  Correct. 6 A.
What did you ask her to put on the 7 Q.

exhibit? 8
I asked her to put on the exhibit the 9 A.

plume extent after five years of injection and the 10
other -- the storage boundaries, et cetera. 11

Okay.  Do you have an understanding of how 12 Q.
the plume extent at five years was calculated and 13
then put onto this map as a line? 14

Say that one more time. 15 A.
I think I can.  Do you have an 16 Q.

understanding of how the plume extent at five years 17
was calculated and then put on this map as a line? 18

Yes.  It's my understanding that the plume 19 A.
extent was calculated using dynamic model 20
simulation to determine the extent. 21

Would it be fair to say that you wouldn't 22 Q.
have any independent information of your own as to 23
where the line should be drawn to indicate the CO

2
 24

extent at five years of injection? 25
68

That I wouldn't have any independent -- 1 A.
I'm not trying to be tricky.  Let me be 2 Q.

basic here.  You asked Amanda to put the lines on 3
here, but you don't know how she created these 4
lines or where the data comes from to determine 5
that that's where the line should go?  6

So let me ask a better question.  That 7
wasn't fair.  That's just what I'm trying to get 8
at, though.  9

Okay.  10 A.
So as far as where the plume extent is on 11 Q.

this exhibit, you would have to rely on Amanda in 12
order to determine whether that's accurate; is that 13
fair? 14

That's correct.  I would have to -- I 15 A.
would have to rely on, you know, the geoscience 16
team and reservoir engineers at EERC that ran the 17
model to produce the plume extent. 18

Okay.  And so other than what you 19 Q.
testified to that this Exhibit 4A represents, in 20
order to understand where all of the information 21
came from and how the decisions were made as to 22
where to put the lines, we would have to talk to 23
EERC about the models they ran? 24

Yes.  To understand the process, if you 25 A.
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will, and the modeling that produces the lines, the 1
EERC geoscience team would be the experts. 2

Does Summit Carbon Solutions, LLC, have a 3 Q.
contract with the EERC for that work? 4

It does. 5 A.
And does the EERC have a contract with any 6 Q.

of the Summit or SCS entities listed on 7
Exhibits 2A, 2B or 2C other than Summit Carbon 8
Solutions, LLC? 9

I don't believe so. 10 A.
To your knowledge, does EERC have a 11 Q.

contract -- well, let me back up.  12
Are you aware of any contracts EERC has 13

with private parties that relate specifically to 14
the project that we are here today for? 15

Specific parties related -- can you 16 A.
specify which parties or -- 17

With anyone.  But do you know if EERC has 18 Q.
contracts with any private parties, other than the 19
one you just mentioned with Summit Carbon 20
Solutions, that relate to this subject matter and 21
this Summit project that brings us here today? 22

I'm aware that they also have contracts 23 A.
with Minnkota, but it's not related to this 24
project. 25
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Okay.  Yeah.  So, no, just related to this 1 Q.

project, are you aware of EERC having contracts 2
with other parties other than Summit for the 3
purposes of working on or related to this Summit 4
project? 5

I'm not. 6 A.
Okay.  Is the EERC a State-funded 7 Q.

institution? 8
I'm not sure how the EERC is funded.  I 9 A.

know they're part of the University of North 10
Dakota, but in terms of how they're funded, I'm not 11
aware. 12

Do they regularly take on work producing 13 Q.
applications for industry clients to get permits 14
for new projects? 15

Yes.  That's my understanding. 16 A.
What other projects are you aware of them 17 Q.

doing that for? 18
I'm aware of them doing that for the 19 A.

Minnkota projects, the DCC projects.  I'm also 20
aware that they did work on the Red Trail project. 21

Okay.  So outside of the few carbon 22 Q.
sequestration projects that have occurred in North 23
Dakota in the last five or so years, are you aware 24
of EERC ever helping industry participants with 25
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applications to get permits for new projects? 1

I'm not aware of their role in projects, 2 A.
you know, outside of North Dakota for sure. 3

But are you aware of them contracting with 4 Q.
and helping industry participants with applications 5
for permits for new projects outside of carbon 6
sequestration? 7

I am not. 8 A.
Okay.  Does the contract signed between 9 Q.

Summit Carbon Solutions, LLC, and EERC in 2021 10
cover the scope of all work that EERC has done for 11
Summit on this project? 12

No.  We have multiple contracts with the 13 A.
EERC. 14

Okay.  How many contracts does Summit or 15 Q.
its affiliates and subsidiaries have with the EERC 16
related to the project we're here for today? 17

Today we have, I believe, one active -- 18 A.
active contract. 19

Okay.  How many contracts have you had 20 Q.
since you signed -- and when I say "you," I'm 21
referring to Summit Carbon Solutions, LLC, its 22
affiliates and subsidiaries.  How many contracts 23
have you had since you signed the first contract 24
with EERC for this project? 25
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I believe we had four --1 A.
Okay.  2 Q.
-- separate. 3 A.
And did the four contracts cover different 4 Q.

subject matter or scope of work or were they 5
renewals of the same contract? 6

It was all similar subject matter, 7 A.
slightly different scopes. 8

Did Summit Carbon Solutions, LLC, or its 9 Q.
affiliates or subsidiaries get bids or proposals 10
from any institutions or consulting firms other 11
than EERC for the work it eventually contracted to 12
EERC? 13

Not that I'm aware of. 14 A.
How do you know whether the expense or 15 Q.

charges from EERC are competitive with other 16
providers? 17

MR. BENDER:  Objection.  Relevance. 18
HEARING EXAMINER GARNER:  Overruled. 19
MR. BOESHANS:  I would just say from the 20

Summit perspective, we've engaged lots of different 21
advisors across a broad scale of our scope, and so 22
what we do is we look at rates comparable to what 23
others would do for similar types of work on other 24
scopes of the overall project, and that's how we 25
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judge competitive or not. 1

(MR. BRAATEN CONTINUING)  Okay.  Right.  2 Q.
But you just said that with respect to the work 3
EERC did for you.  You didn't actually get any bids 4
or scope out any other competitors to do that work; 5
right? 6

We did. 7 A.
You did? 8 Q.
No.  Excuse me.  We did not.  That's what 9 A.

I said. 10
So how do you know if EERC's rates were 11 Q.

competitive? 12
Again, as -- as I stated, we look at 13 A.

similar proposals for similar types of work, 14
permitting, engineering, modeling, those kinds of 15
things on the project overall and that's our best 16
comparison. 17

So did you compare the work you were 18 Q.
asking EERC to do with estimates or proposals from 19
other institutions or consulting firms who could 20
have done the work? 21

So if your question is did we 22 A.
competitively bid this specific work, the answer 23
would be no, we did not get proposals from -- for 24
the exact scope of work or request for proposal. 25
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Okay.  Are you testifying that you did 1 Q.

nonetheless generally look at rates for similar 2
types of work as part of that process or did you 3
just choose to go with the EERC regardless of 4
whether their rates were competitive? 5

We, again, looked at comparables to others 6 A.
to do, you know, professional work and the same -- 7
not the exact same type of work but what I would 8
describe as similar work, and we accepted their 9
proposal. 10

Okay.  Is the amount charged by EERC more 11 Q.
or less than what you saw in the similar types of 12
rates that would be charged for work by other 13
firms? 14

I don't recall specifically.  I would say 15 A.
it was similar in nature from looking at hourly 16
rates perspective. 17

And does Summit actually compensate EERC 18 Q.
under the contract for the work that they're doing? 19

If your question is do we pay them for 20 A.
their services, yes.  21

Are you familiar with the contract Summit 22 Q.
has with private engineering and consulting firms? 23

Generally. 24 A.
Are there any provisions in the EERC 25 Q.
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contracts that allow them to do things like use 1
your data for research and education purposes? 2

I don't recall specifically.  I don't 3 A.
recall those provisions. 4

Do you have copies of those contracts? 5 Q.
We do. 6 A.
Is there anyone testifying today that 7 Q.

knows the provisions of those agreements? 8
Not that I'm aware of.  It's possible, but 9 A.

I don't -- I don't -- I can't say for sure. 10
Does your contract with EERC require them 11 Q.

to maintain your data in a confidential manner? 12
It does. 13 A.
How does that work with a public 14 Q.

institution subject to open records requests? 15
That would -- 16 A.
MR. BENDER:  If you know, Wade. 17
MR. BOESHANS:  Yeah, I don't know for 18

sure, but, again, that's a better question for the 19
EERC. 20

(MR. BRAATEN CONTINUING)  Are you having 21 Q.
the EERC testify in support of your application? 22

We are.  23 A.
You made some comments about the NAICS 24 Q.

industrial classification code.  Can you tell me 25
76

again what you were saying about that? 1
I was saying that this was the 2 A.

classification code. 3
According to whom? 4 Q.
What's that?  5 A.
According to whom? 6 Q.
According to how it's been, I guess, 7 A.

classified based on the type of the system it is. 8
By whom?9 Q.
MR. BOESHANS:  Jeff.  10
(BY MR. SKAARE)  Yeah, I don't recall -- 11 A.

what was the acronym again?  Can you -- what was 12
the acronym for the code?  I think we have it 13
somewhere. 14

NAICS industrial classification code.  15 Q.
I don't have the answer for you.  I'm 16 A.

sorry. 17
486990 was the number you guys gave.  You 18 Q.

knew that much; right? 19
We did. 20 A.
What's that number for? 21 Q.
I'm not sure I'm the appropriate person to 22 A.

answer that question, but we can -- 23
Well, who -- who knew -- well, let me ask 24 Q.

the question again.  What is the NAICS industrial 25
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classification code you claim applies to the 1
storage facilities? 2

(BY MR. BOESHANS)  I can't answer that 3 A.
question. 4

But you did.  5 Q.
No.  I stated this is what the 6 A.

classification code is.  We'll have -- 7
But you don't know if it is? 8 Q.
I can confirm that Jay Volk, who will be 9 A.

testifying here later today who works under my 10
direction, made that determination along with our 11
counsel, and he can testify specifically to that 12
question. 13

What's his name? 14 Q.
Jay. 15 A.
Jay.  16 Q.
Did he make the determination that 486990 17

is the NAICS industrial classification code? 18
Yes.  That's my understanding. 19 A.
Do you have any understanding of why? 20 Q.
I do not. 21 A.
Is it because that refers -- well, how 22 Q.

would you describe the facility that you're saying 23
has classification code 486990?  What is it? 24

How would I describe the facility?  25 A.
78

Yeah.  1 Q.
It's a storage facility. 2 A.
Is it a coal pipeline transportation 3 Q.

facility? 4
No, it's not a coal pipeline.  I believe 5 A.

it falls in the "other" category. 6
Is it a slurry pipeline transportation? 7 Q.
It is not. 8 A.
Is it pipeline transportation except crude 9 Q.

oil, natural gas, refined petroleum products? 10
Say that again. 11 A.
Pipeline transportation except crude oil, 12 Q.

natural glass -- natural gas, refined petroleum 13
products? 14

That sounds correct. 15 A.
Your storage facility is for pipeline 16 Q.

transportation? 17
MR. BENDER:  Mr. Examiner, you know, we 18

can continue to waste time asking these questions.  19
We've identified another person who may be able to 20
help us with this, so -- 21

MR. BRAATEN:  He testified to this already 22
and only upon cross-exam is it being discovered 23
that he doesn't know that much about it, but I 24
think I'm entitled to exhaust my questions given 25
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that this was a very specific code that they 1
brought up on direct and said is the code, and I'm 2
just asking why it is. 3

HEARING EXAMINER GARNER:  Overruled. 4
(MR. BRAATEN CONTINUING)  So you think 5 Q.

pipeline transportation except crude oil, natural 6
gas and refined petroleum products is an accurate 7
description of your carbon sequestration facility? 8

Yes.  That's my understanding based on 9 A.
the -- the advice of our team. 10

Are you going to store the CO
2
 in a 11 Q.

pipeline underground? 12
We are not.  We are going to transport it 13 A.

to the site. 14
And then you're going to transport it out 15 Q.

of a pipeline and into a wellbore; right? 16
Yes.  It will -- from the pipeline it goes 17 A.

to the wellhead and then into a wellbore. 18
And then into the reservoir? 19 Q.
Correct. 20 A.
Where is the pipeline in the reservoir? 21 Q.
There is no pipeline in the reservoir. 22 A.
Then why would you call a storage facility 23 Q.

in the reservoir a pipeline? 24
Based on the, again, advice of our team, 25 A.
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we believe that's the appropriate -- the 1
appropriate classification. 2

Well, but not because it's an accurate 3 Q.
description of the facility; right? 4

It describes it as "all other." 5 A.
What describes what as "all other"? 6 Q.
The classification, as I understand it. 7 A.
486990 is for "all other"? 8 Q.
Yes.  That's my understanding. 9 A.
There was some discussion earlier about 10 Q.

how there are PSC hearings going on regarding the 11
Midwest Carbon Express; do you recall that? 12

I do. 13 A.
Is the Midwest Carbon Express the same as 14 Q.

the storage facility that we're here talking about 15
today? 16

It's not the same. 17 A.
It's a different project; right? 18 Q.
Well, no, the Midwest Carbon Express -- 19 A.

excuse me.  Let me restate that. 20
The Midwest Carbon Express is the -- is 21

the pipeline.  This is the storage facility that's 22
part of -- the storage component of the Midwest 23
Carbon Express project, if you will. 24

What is the Midwest Carbon Express 25 Q.
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project? 1

So the Midwest Carbon Express project, as 2 A.
I understand it, is the combination of capturing of 3
CO

2
 at the plants, transporting the CO

2
 via the 4

pipeline and storing the CO
2
 at the injection 5

facilities that we're permitting here today or the 6
storage facilities -- excuse me -- that we're 7
permitting here today. 8

Where does the Midwest Carbon Express 9 Q.
pipeline end? 10

The -- you said where does the Midwest 11 A.
Carbon Express Pipeline end?  12

Yes.  13 Q.
It's -- you know, back to the exhibit that 14 A.

shows the terminus of the pipeline. 15
Can you direct me to the -- or you're on 16 Q.

one of the marked exhibits? 17
Yes.  Oh, excuse me.  It's in Exhibit 1. 18 A.
MR. BENDER:  1A. 19
MR. BOESHANS:  Exhibit 1A.  Yes.  If you 20

refer to page PS-5, Figure PS-3, the red box 21
indicates the terminus of the Midwest Carbon 22
Express Pipeline.  That's the end of the line. 23

(MR. BRAATEN CONTINUING)  With respect to 24 Q.
the applications under consideration today, does 25
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the subject matter for those applications all begin 1
where that pipeline ends? 2

It does. 3 A.
And so when we're talking about an 4 Q.

industrial classification that's applicable to 5
these three sequestration facilities that we see on 6
PS-5, it would not be accurate to classify those as 7
a pipeline, would it? 8

I don't agree with that.  There's -- 9 A.
there's a flowline and the injection facilities 10
that are all part of this application. 11

So the flowlines.  Anything else that you 12 Q.
would consider a pipeline that begins after the 13
terminus of the Midwest Carbon Express Pipeline? 14

Okay.  Anything else that I would consider 15 A.
a pipeline?  16

Right.  17 Q.
No. 18 A.
Going back to Exhibit 1, PS-5, the diagram 19 Q.

you noted, there's a terminus point for the Midwest 20
Carbon Express Pipeline? 21

Yes. 22 A.
Are there any booster pumping stations 23 Q.

after that terminus point? 24
There are. 25 A.
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Where are those? 1 Q.
At the well pads. 2 A.
Okay.  Is there a valve station at the 3 Q.

terminus point? 4
Yes, there is. 5 A.
Where is that valve station operated from? 6 Q.
The -- all the valves will have the 7 A.

ability to be operated from the main control center 8
and/or backup control center.  Current plans for 9
the main control center are in Ames, Iowa.  They're 10
also capable of being operated manually in the 11
field. 12

You had indicated there was no federal 13 Q.
acreage within the sequestration areas.  Was that a 14
criteria used in the search in order to avoid 15
federal acreage? 16

(BY MR. SKAARE)  It was not. 17 A.
Okay.  You had indicated you signed pore 18 Q.

space leases yesterday.  Was that with individual 19
landowners? 20

It was.  21 A.
You're asking the Commission after this 22 Q.

hearing to amalgamate all unleased property owners; 23
is that right? 24

That is right. 25 A.
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If you've not reached a deal with the 1 Q.
North Dakota Department of Trust Lands for the 2
State-owned lands, are you asking the Commission to 3
also amalgamate the State-owned lands administered 4
by the Department of Trust Lands? 5

So we've -- well, I can answer that 6 A.
question this way:  Zack Pelham, who has been busy 7
with a number of different hearings, has been 8
appointed to assist the North Dakota Department of 9
Trust Lands.  We have agreed on the substantive 10
lease -- or easement agreement, and we're 11
anticipating the ability to complete that shortly.  12
It just wasn't capable of being done prior to this 13
hearing. 14

Have you come to an agreement on 15 Q.
compensation? 16

I would say we've covered all substantive 17 A.
issues including compensation. 18

What do you mean by you've covered the 19 Q.
issue of compensation? 20

Sure.  So the State of North Dakota Trust 21 A.
Lands, of course, is an easement agreement rather 22
than a -- for pore space rather than a pore space 23
lease.  We have presented and worked through a 24
number of terms, including our compensation offers 25
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that are consistent with the existing leased 1
landowners and have received no pushback regarding 2
those terms.  We're working through the remaining 3
terms on that agreement.  Quite honestly, we've 4
been very busy.  We submitted this to the State I 5
would say probably about a year ago and have been 6
working on it off and on through that time frame. 7

Are the provisions of the easement that 8 Q.
you're negotiating with the Department of Trust 9
Lands different than the pore space leases you 10
signed with landowners? 11

To the extent that they call it an 12 A.
easement versus a lease, yes.  Beyond that, not any 13
significant changes. 14

But there are some changes? 15 Q.
Sure.  Because they consider the pore 16 A.

space a -- you know, instead of a lease, they 17
consider it an easement.  But beyond those 18
primary -- that is your primary difference, that 19
they consider it an easement rather than a lease.  20
So that would be a difference. 21

Are there any additional protections for 22 Q.
reclamation or soils or anything like that in the 23
Department of Trust Land lease or easement? 24

Yeah, there are.  However, as part of our 25 A.
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discussions with the State, we have no plans for 1
any surface on there.  So, again, those are -- I 2
mean, that's a good point, and I do believe that 3
they have some specific requirements when there are 4
pipelines or there are facilities.  We, however, do 5
not have any surface plants on any of those lands. 6

So why wouldn't you offer those same 7 Q.
reclamation provisions to all of the landowners for 8
whom you don't have plans for their surface? 9

Sure.  In fact, we went further and 10 A.
offered every unleased landowner a no surface 11
facilities clause, thus, signaling that prior to 12
essentially any surface encounter, that we would 13
enter into a separate written agreement.  So as we 14
go forward with amalgamation, that was -- if you 15
recall in my testimony, that every unleased owner 16
received a copy of the lease -- the option and 17
lease agreement via certified mail in the fall of 18
'23 and again in the spring of '24 that included a 19
no surface facilities clause. 20

Did you also include language related to 21 Q.
soil reclamation and soil separation in the 22
Department of Trust Lands easement? 23

So they have a -- what I would consider a 24 A.
standardized form regarding pipelines.  In my 25
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experience of acquiring right-of-way in North 1
Dakota, I've encountered that same form.  That 2
includes, of course, things such as -- and I'm -- 3
forgive me, I'm going from memory -- soil 4
segregations and other certain conditions, seed 5
mixtures and the likes, and I believe that they 6
included that on this particular agreement.  I know 7
that Attorney Pelham and I talked about the 8
necessity as we considered perhaps a no surface 9
occupancy that would sort of negate the need for 10
that, but it is on that agreement. 11

So you said you're familiar with some of 12 Q.
the Department of Trust Lands standardized forms; 13
would that be accurate? 14

I would say I'm generally familiar.  I've 15 A.
been involved in other right-of-way. 16

So you're aware, for example, that the 17 Q.
State Department of Trust Lands has standardized 18
forms for things like a pipeline easement or a well 19
pad agreement out in the oil patch? 20

I am. 21 A.
And you may also know that with some of 22 Q.

those forms, they have some specific exhibits or 23
attachments that cover things like their preferred 24
seed mixture or soil stripping requirements.  Have 25
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you seen those before? 1

I certainly have, yes. 2 A.
And have you noticed that a lot of the 3 Q.

language throughout some of those different 4
agreements tends to be the same? 5

I would say that's a fair statement. 6 A.
That was a bad question, but thank you.  7 Q.
Are you aware of who at the Department of 8

Trust Lands actually drafts those agreements and 9
forms? 10

I am not. 11 A.
But we can assume it's the staff; right? 12 Q.
Yes. 13 A.
Do you know who did a lot, if not all, of 14 Q.

the negotiating for the surface division in the 15
development of a lot of the surface divisions forms 16
for the Department of Trust Lands throughout the 17
oil boom? 18

I would be speculating if I answered.  I 19 A.
do not. 20

Do you know who Mike Haupt is? 21 Q.
I do. 22 A.
Are you aware that he developed the forms 23 Q.

and the leases that were submitted to Summit on 24
behalf of landowners working off of the exact same 25
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forms that he developed for the State Department of 1
Trust Lands while he was at the State for his whole 2
career? 3

Will you please repeat that? 4 A.
MR. BRAATEN:  Would you mind reading it 5

back, Steph?  6
(Record read as requested.) 7
MR. SKAARE:  Okay.  So what I'm -- I want 8

to answer your question, but are you specifically 9
referencing a lease that we received?  10

(MR. BRAATEN CONTINUING)  Correct.  11 Q.
And what lease are we talking about 12 A.

specifically?  13
The one from Mike Haupt.  14 Q.
We received one from the Swenson group 15 A.

that had some of the same forms that I would say 16
looked familiar or similar to the State.  I'm not 17
sure that answers your question, but I understand 18
that there were some similarities. 19

So does the State get that language in 20 Q.
their contract and the landowners don't simply 21
because they're the State? 22

I would disagree.  We offered all unleased 23 A.
landowners a no surface occupancy. 24

But not protections for the surface; 25 Q.
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right? 1
Well, by suggest -- or by entering into a 2 A.

separate written agreement in the event that we 3
needed something, that would give them the 4
opportunity.  So we did not gain access to the 5
surface for any facilities, pipeline, roads or 6
otherwise. 7

Until the end of this hearing when you ask 8 Q.
the Commission to give that to you; right? 9

Under amalgamation you are correct, yes, 10 A.
there are certain rights that would come in that 11
particular direction. 12

So it doesn't really matter what the 13 Q.
landowner signed, does it? 14

What landowner?  I -- I'm sorry.  I'm not 15 A.
trying to be tricky here.  Can you ask that 16
question -- 17

Regardless of what any landowner signs 18 Q.
with you for your project, they are going to be 19
subject to Exhibit D to your storage agreement; 20
right? 21

I would disagree. 22 A.
Why? 23 Q.
Because we have a separate written 24 A.

contract. 25
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That is superseded by that storage 1 Q.

agreement the second this Commission issues its 2
order; right? 3

No. 4 A.
Okay.  Why not? 5 Q.
Well, let me correct that.  Your question 6 A.

was whether the storage agreement overrides the 7
existing contracts with individual landowners for 8
pore space leases.  Did I understand your question 9
correctly?  10

I don't know, but I'd like the answer to 11 Q.
that question.  12

Sure.  I believe that a written contract 13 A.
with our landowners is a contract that we will 14
adhere to. 15

Unless it is in conflict with the storage 16 Q.
agreement; right? 17

No. 18 A.
So you're going to ask the Industrial 19 Q.

Commission to impose the storage agreement and 20
impose Exhibit D as a pore space lease on every 21
unleased landowner; right? 22

Yes. 23 A.
And are you saying that you're not going 24 Q.

to impose that on the landowners that signed a 25
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lease? 1
It will exist, but I think there are 2 A.

additional protections in those leases.  Yes. 3
Additional protections that will not be 4 Q.

superseded or obviated by the storage agreement? 5
Well, for example, where we have a no 6 A.

surface occupancy, we will honor that contract. 7
Okay.  Any others? 8 Q.
Nothing at -- that comes to mind 9 A.

specifically. 10
So other than a no surface occupancy 11 Q.

agreement, any agreement any landowner signed is 12
not going to be honored if it violates the storage 13
agreement? 14

I disagree with that.  I think that is a 15 A.
mischaracterization of what I was trying to say. 16

Well, I'm not trying to characterize what 17 Q.
you're trying to say.  I'm asking you a question.  18

If a landowner signed a lease with 19
Summit -- 20

Mm-hmm.21 A.
-- for the use of their pore space -- 22 Q.
Mm-hmm.23 A.
-- and that lease now has terms that 24 Q.

conflict with the terms of the storage agreement, 25
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what controls? 1

We would honor the lease. 2 A.
And so you're not asking the Industrial 3 Q.

Commission to impose any kind of contractual terms 4
on any single landowner if they signed a lease with 5
you? 6

Okay.  Having an opportunity to re-review 7 A.
this, would you mind if I had the question read 8
back to me so I can be accurate in my answer?  9

MR. BRAATEN:  Sure.  Would you mind 10
reading it? 11

(Record read as requested.) 12
MR. SKAARE:  I think we're asking them to 13

execute the storage facility agreement as -- as 14
here as part of the application.  I'm not sure that 15
it creates any additional burdens on landowners 16
that we don't address in our lease. 17

(MR. BRAATEN CONTINUING)  Does the storage 18 Q.
agreement or Exhibit D to the storage agreement 19
have any applicability to a landowner who signed a 20
lease with you? 21

It does. 22 A.
How so? 23 Q.
I'm not sure I understand your question.  24 A.

Can you repeat it?  25
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How does the storage agreement apply to a 1 Q.
landowner who signed a lease -- pore space lease 2
with Summit? 3

Well, I believe the storage agreement 4 A.
applies to all landowners.  However, I believe 5
we've also entered into a separate legal contract 6
or agreement with certain landowners that has 7
additional details and considerations. 8

Does the storage agreement impose the 9 Q.
lease at Exhibit D on landowners? 10

I would say it imposes those on the 11 A.
unleased landowners, yes. 12

Okay.  And are you saying it does not 13 Q.
impose Exhibit D and the terms of Exhibit D on the 14
leased landowners? 15

I would say that's a fair 16 A.
characterization.  I believe that we've entered 17
into a lease agreement with individual landowners. 18

Do the individual lease agreements that 19 Q.
you've entered into with landowners have any 20
material differences to the Exhibit D in the 21
storage agreement? 22

I would say not material. 23 A.
And that's because you absolutely refuse 24 Q.

to negotiate any kind of material change to the 25



NDIC HEARING - VOLUME I June 11, 2024

STEPHANIE A. SMITH Sheet 32 of 113
(701)255-3513 EMINETH & ASSOCIATES Page 95 to Page 98

95
lease for exactly that reason; right? 1

That is not true. 2 A.
Why was it that you did not negotiate 3 Q.

material changes to your lease? 4
Well, Mr. Braaten, through good-faith 5 A.

negotiations with over 450 landowners, we acquired 6
in excess of 146,500 acres covering 16 townships 7
and 3 counties, and from the start we had some 8
changes to that agreement. 9

How many? 10 Q.
I don't recall specifically, but we've 11 A.

made some changes to the agreement.  Some -- 12
More than five? 13 Q.
I don't recall the exact number. 14 A.
Less than ten? 15 Q.
I don't recall the exact number. 16 A.
Less than 20? 17 Q.
I don't recall the exact number of 18 A.

changes. 19
Less than a hundred? 20 Q.
I don't recall the exact number of 21 A.

changes. 22
But none of them were material? 23 Q.
No, I believe some were, including an 24 A.

increase in the royalty rate. 25
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How much? 1 Q.
A 50 percent increase in royalty rate. 2 A.
To whom? 3 Q.
All landowners that signed equally. 4 A.
Okay.  Okay.  So you've made a few changes 5 Q.

to the global lease you circulated.  Other than 6
changes that you made to the lease for anyone who 7
signed the lease, did you make any changes to the 8
lease in response to concerns expressed from any 9
individual that were material? 10

Yes.  As I testified before, as we 11 A.
developed the project, we offered a no 12
surface-facilities clause to a number of 13
individuals. 14

Okay.  Anything other than that? 15 Q.
Not that I recall. 16 A.
How many leases did you say you signed? 17 Q.
So we've executed -- the exact number I 18 A.

don't know.  What I could tell you is I know that 19
it's over 450 different individual signatures 20
across multiple different agreements.  That covers 21
the -- the large scope of the project, including 22
the 146,000 acres that we've acquired. 23

And you didn't allow a single landowner a 24 Q.
single material change based on their concerns in 25
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all of those negotiations? 1

I think that's a mischaracterization. 2 A.
Can you name one? 3 Q.
Sure.  Favored nations at the request of 4 A.

your client.5
And that went to everyone; right? 6 Q.
It did, yes. 7 A.
So I'm talking about changes that weren't 8 Q.

global to the lease for everybody who signed.  9
No, we treated everybody equally. 10 A.
So no material changes to the lease form 11 Q.

based on negotiations with landowners about their 12
concerns? 13

No, but we took into consideration all of 14 A.
our discussions across that entire footprint with 15
all these different landowners. 16

If your answer to the landowners' concerns 17 Q.
and questions before they even expressed them is 18
no, how is that good faith? 19

Well, our answer wasn't no.  We sat down 20 A.
and had multiple meetings with many landowners from 21
the start of the project. 22

How many material changes to the lease did 23 Q.
those meetings result in? 24

Again, I don't know the exact number, but 25 A.
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I can say that we've made some adjustments to that 1
lease.  I think that lease is reflected in the 2
exhibits. 3

And so the landowners who signed a lease 4 Q.
with you would get the same lease imposed on them 5
if they had not signed that lease? 6

Yes, with a few minor exceptions.  For 7 A.
example, a no surface occupancy clause that we've 8
granted to some. 9

Okay.  Any other exceptions? 10 Q.
No. 11 A.
Did you grant the no surface occupancy 12 Q.

clause only to those landowners who you were not 13
intending to put anything on anyway? 14

Well, I think the best way to understand 15 A.
this is that when we started our project and our 16
leasing, it required some site characterization, 17
and so we didn't have a -- a complete understanding 18
of where everything would go.  Through that site 19
characterization process, we were able to determine 20
where those things are located.  And so it is 21
something that we were willing to grant to those 22
once we understood where we -- where we were 23
putting our facilities. 24

If you do not reach an agreement with the 25 Q.
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North Dakota Department of Trust Lands at the time 1
that this Commission issues its order, are you 2
asking this Commission to issue an order also 3
amalgamating the State lands that are administered 4
by detail? 5

If we were unable to enter into an 6 A.
agreement and the Commission entered an order, it 7
would amalgamate those lands.  It is not our 8
intention to do that.  As I stated previously, 9
we've been actively working through the terms of 10
that agreement with the attorney appointed to 11
assist who's been in some of the many hearings I 12
think that you've been in, too, so -- 13

Has he shared any price points with you 14 Q.
from other transactions?  15

Can you elaborate on that question?  16 A.
Has the attorney with whom you're 17 Q.

negotiating for the Department of Trust Lands 18
shared with you any price points or comparable 19
transactions he thought you might want to review in 20
talking about compensation? 21

They have not. 22 A.
MR. BRAATEN:  Lawrence, were you using -- 23

which number are you using for the application?  24
MR. BENDER:  1A.  25

100
MR. BRAATEN:  Okay.  I'm going to have you 1

take a look at Exhibit 1A, which I understand to be 2
the application for the Leingang facility?  3

MR. BENDER:  Yes. 4
(MR. BRAATEN CONTINUING)  And I'd like to 5 Q.

direct your attention to the storage agreement 6
within the application.  Do you have the page up in 7
front of you -- I show it as page 2 that has the 8
recitals listed at the top? 9

I do. 10 A.
Okay.  So the recital states, "It is in 11 Q.

the public interest to promote the geologic storage 12
of carbon dioxide in a manner which will benefit 13
the state and the global environment by reducing 14
greenhouse gas emissions and in a manner which will 15
help ensure the viability of the state's coal and 16
power industries, to the economic benefit of North 17
Dakota and its citizens."  18

How does the Summit project benefit the 19
State and the global environment by reducing 20
greenhouse gas emissions? 21

(BY MR. BOESHANS)  So clearly our project 22 A.
reduces greenhouse gas emissions.  We're storing 23
significant amounts of CO

2
. 24

How is that a benefit to the global 25 Q.

101
environment? 1

So it's reducing emissions, number one.  2 A.
Number two is we are providing -- we're -- we are 3
commercializing CCS and demonstrating commercial 4
CCS that can be implemented for others or by 5
others.  We're also supporting North Dakota's 6
largest industries.  Obviously the -- the CO

2
 that's 7

coming from our project is being -- originated from 8
corn and corn markets are important to the citizens 9
of North Dakota.  Supporting commodity prices and 10
land prices for agricultural sector.  We're also 11
creating the opportunity for owners of pore space 12
to monetize that value of that resource. 13

At whatever price you choose? 14 Q.
At the -- at the royalty rate in which 15 A.

we've agreed to with in this case 93 percent of the 16
landowners. 17

You didn't change it for a single one of 18 Q.
them, though; right? 19

No.  As Jeff testified to, we changed -- 20 A.
we adjusted the royalty rate during our 21
negotiations. 22

Globally.  23 Q.
Correct.  We -- we entered into a -- 24 A.

included a favored nations clause, so it applies to 25
102

all.  1
How does reducing greenhouse gas emissions 2 Q.

benefit the state of North Dakota? 3
Well, in this case it allows the 4 A.

continued -- allows the plants in this case, the 5
ethanol plants, to continue producing ethanol and 6
selling that -- having access to new markets, 7
continuing the viability of those plants and that 8
industry --9

Which ethanol plants?  10 Q.
-- therefore supporting the -- therefore 11 A.

supporting the corn markets. 12
Oh, okay.  I'm sorry.  I should have let 13 Q.

you finish.  Sorry.  14
But that's a benefit from a speculative 15

uplift in the price of corn from the financial 16
success of the ethanol plants flowing from their 17
response to a regulatory issue; right? 18

I wouldn't characterize it that way. 19 A.
How would you characterize it? 20 Q.
I'd say corn is a globally traded 21 A.

commodity, and our project and our project partners 22
create a significant demand.  And so there's a 23
supply/demand relationship.  And to the extent that 24
they continue to operate and purchase that volume 25
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and likely more, that that has a positive impact on 1
the overall agricultural commodity markets and 2
specifically corn.  3

Okay.  So let's put that aside and I want 4 Q.
to ask my specific question again, which is how 5
does reducing greenhouse gas emissions benefit the 6
state of North Dakota? 7

Again, as I said, this project reduces 8 A.
greenhouse gas emissions. 9

But I'm not asking about projects that 10 Q.
are -- or benefits that flow from this project.  11
I'm simply asking how does reducing greenhouse gas 12
emissions benefit the state of North Dakota?  Or 13
maybe I should start does it benefit the state of 14
North Dakota to reduce greenhouse gas emissions in 15
Iowa? 16

So I think as you think about greenhouse 17 A.
gas, you can't think about it as one state at a 18
time.  Obviously, air goes everywhere.  CO

2
 is in 19

the air so reducing it at one point impacts the 20
overall concentration of CO

2
, you know, globally, so 21

to speak. 22
But that's not a substantial and direct 23 Q.

impact for the citizens of North Dakota with 24
respect to the air they're breathing because we 25
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took emissions out of the air in Iowa? 1

I would say that reducing -- excuse me -- 2 A.
reducing CO

2
 emissions -- reducing CO

2
 emissions is 3

not about making the air healthier.  I don't really 4
understand the question or the -- the point of the 5
question. 6

What benefits flow to anyone from reducing 7 Q.
greenhouse gas emissions? 8

(BY MR. SKAARE)  Perhaps this will provide 9 A.
a little more understanding to the recitals.  North 10
Dakota Century Code Chapter 38-22-01 is policy.  It 11
reads, "It is in the public interest to promote" -- 12
excuse me -- "to promote geologic storage of carbon 13
dioxide."  Doing so will benefit the State and the 14
global environment by reducing greenhouse gas 15
emissions.  Consistent with the statute, we 16
included this in our recitals, and we believe that 17
there is benefits.  I don't know that we can get 18
into the very specifics here.  I think you're 19
asking a broad question. 20

What benefits do you think there are to 21 Q.
the State of North Dakota from reducing greenhouse 22
gas emissions?  Can you name one? 23

Yes. 24 A.
What? 25 Q.
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I believe it -- it allows one of our major 1 A.

ethanol plants the opportunity to engage in 2
low-carbon fuel markets. 3

How does the Summit project help ensure 4 Q.
the viability of the state's coal industry? 5

(BY MR. BOESHANS)  So I would say based on 6 A.
my experience pursuing commercial CCS for the coal 7
industry, the biggest challenge is others having 8
done it before, having been done at large 9
commercial scale.  And so by deploying CCS at 10
commercial scale, as we will here, we, in essence, 11
build out the pathway, if you will, for others to 12
follow and do the same.  13

Additionally, we're building a CO
2
 14

transportation network that can provide benefits to 15
others or opportunities for others to -- to use as 16
well. 17

So how is the coal industry going to 18 Q.
benefit from what you're doing? 19

They're going to benefit from ultimately 20 A.
the -- the demonstration at commercial scale and 21
that it's -- that it's been done and that by 22
extension makes the second of a kind -- kind of 23
provides a road map, so to speak. 24

Didn't Minnkota already demonstrate it's 25 Q.
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fully capable of doing that and then come in here 1
and express concerns about your application? 2

So Minnkota has a proposed project that 3 A.
has yet to be constructed. 4

Have you constructed your project? 5 Q.
Not yet. 6 A.
What projects are constructed? 7 Q.
Could you be more specific?  8 A.
Well, Red Trail is demonstrating success 9 Q.

with ethanol doing direct injection of carbon in 10
North Dakota; right? 11

They are. 12 A.
What are you doing that they don't already 13 Q.

know how to do? 14
We are replicating the same or similar at 15 A.

scale. 16
You're just bigger? 17 Q.
Yes, it's bigger. 18 A.
How does the Summit project help ensure 19 Q.

the viability of the state's power industries? 20
In the same way. 21 A.
If Summit constructs its project and 22 Q.

injects CO
2
 as planned for the next 20 years, will 23

that reduce the global temperature? 24
So you're asking me to speculate?  25 A.
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I don't know if I am.  1 Q.
You are asking me to speculate. 2 A.
Okay.  3 Q.
Because I don't know what others are going 4 A.

to do as well. 5
Hold all other things constant.  6 Q.
Again, I'm not a climate scientist, but I 7 A.

don't believe so. 8
The recitals also state that to further 9 Q.

geologic storage of carbon dioxide, a potentially 10
valuable commodity, may allow for its ready 11
availability if needed for commercial, industrial 12
or other uses, including enhanced recovery of oil, 13
gas and other minerals.  Does any of that apply to 14
the Summit project? 15

Read that one more time. 16 A.
"To further geologic storage of carbon 17 Q.

dioxide, a potentially valuable commodity, may 18
allow for its ready availability if needed for 19
commercial, industrial, or other uses, including 20
enhanced recovery of oil, gas and other minerals."  21

(BY MR. SKAARE)  So as I mentioned before, 22 A.
right, these recitals are codified to a large 23
extent under 38-22-01 which also reads, "Further 24
geologic storage of carbon dioxide, a potentially 25
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valuable commodity, may allow for its ready 1
availability if needed for commercial, industrial 2
or other uses, including enhanced oil recovery" -- 3
excuse me -- "including enhanced recovery of oil, 4
gas and other minerals."  And as I testified 5
earlier, the recitals are talking about the policy 6
as issued by the North Dakota State Legislature in 7
38-22-01. 8

With the implication being that they apply 9 Q.
to your project, though; right? 10

Sure. 11 A.
And that one doesn't?  That's a question.  12 Q.

Sorry.  It's a bad question.  Does anything in the 13
recitals, Section B, apply to your Summit project? 14

(BY MR. BOESHANS)  Well, in reading it, it 15 A.
says, "To further geologic storage of carbon 16
dioxide," which we are doing. 17

And is the carbon dioxide that is going to 18 Q.
be stored by the Summit project going to be readily 19
available for commercial, industrial or other uses, 20
including enhanced oil -- recovery of oil, gas and 21
other minerals? 22

Not under the current sets of agreements, 23 A.
but potentially it could be. 24

If you change the law? 25 Q.

109
If I change the law?  Excuse me.  I don't 1 A.

understand the question. 2
Meaning that -- well, let me back up.  In 3 Q.

order to get your tax credits for your project, you 4
have to permanently sequester the CO

2
 underground; 5

right? 6
Yes, for the -- for the current customers, 7 A.

yes, or partners, if you will. 8
At what point are you going to switch your 9 Q.

45Q credits over the EOR credits? 10
We don't have any plans to do that. 11 A.
When do you think you will? 12 Q.
Again, I said we don't have any plans to 13 A.

do that. 14
So you're going to do the first 20 years 15 Q.

and then do that? 16
I would just say we don't have any plans 17 A.

to do that. 18
Have you talked about it? 19 Q.
Have we talked about?  20 A.
Switching to the EOR credit? 21 Q.
We have not. 22 A.
Are you going to pull the CO

2
 being 23 Q.

sequestered in your project back out of the ground 24
at some point? 25

110
That's not the plan. 1 A.
Could be the plan, though, if it changes? 2 Q.
I would say it's -- it's -- the current 3 A.

contracts require us to permanently store it.  4
Which contracts? 5 Q.
What's that?  Our agreements. 6 A.
Agreements with who, though? 7 Q.
With our -- our -- with our plant 8 A.

partners. 9
Is that because they need it to be 10 Q.

permanently sequestered in order to get their 11
low-carbon fuel standard credits? 12

That's my understanding. 13 A.
How long are those agreements locked in 14 Q.

for? 15
MR. BENDER:  Can you speak up just a 16

little bit?  17
(MR. BRAATEN CONTINUING)  Sorry.  How long 18 Q.

are those agreement terms? 19
I have not seen all the agreements so I 20 A.

don't know the terms. 21
Would it be fair to say that the CO

2
 is 22 Q.

going to get stored there until 2040? 23
I don't -- I don't know that that's fair. 24 A.
Okay.  Is it possible that you will 25 Q.
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withdraw CO

2
 from the reservoir before the year 1

2040? 2
Again, it's not part of our plan.  It 3 A.

might be technically possible.  I believe it would 4
be economically prohibitive and it's not part of 5
our plan. 6

Are there any legal barriers that you have 7 Q.
identified that would prevent you from doing that 8
other than your contracts with the partners? 9

I haven't analyzed that to determine.  10 A.
Again, not part of our plan. 11

If you made a plan to withdraw CO
2
 from the 12 Q.

reservoir, would the landowners receive any 13
additional compensation?14

MR. BOESHANS:  I'm going to defer to you, 15
Jeff.  16

(BY MR. SKAARE)  Sure.  Again, not our 17 A.
plan, as Wade testified.  Under the existing 18
contract, there is no additional compensation for 19
the removal of CO

2
. 20

Have you ever reviewed any gas storage 21 Q.
agreements? 22

Nothing specific or lately. 23 A.
Have you seen gas storage agreements with 24 Q.

pricing structures that require payments both for 25
112

things being injected into and taken out of the 1
storage facility? 2

I have not. 3 A.
Are you aware that that's the most common 4 Q.

price structure for a gas storage agreement in the 5
United States? 6

Sure. 7 A.
Does Summit intend to compensate the 8 Q.

landowners for the withdrawals of gases at any 9
point if it starts withdrawing CO

2
? 10

MR. BENDER:  Asked and answered. 11
HEARING EXAMINER GARNER:  Sustained. 12
(MR. BRAATEN CONTINUING)  Have you done 13 Q.

technical feasibility studies on your ability to 14
withdraw CO

2
 from the reservoir after injection? 15

(BY MR. BOESHANS)  We have not. 16 A.
Have you done any kind of research or 17 Q.

study on that? 18
We have not. 19 A.
Why do you say that you think it would not 20 Q.

be feasible to withdraw the CO
2
 then? 21

I say that I believe it would not be 22 A.
feasible because when you withdrew the CO

2
, you'd 23

have to separate it from the rest of the -- you 24
know, from the fluids and -- and separate out the 25
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CO

2
, compress it, transport it, and then reinject 1

the other fluids.  And so from that perspective, 2
you'd take the CO

2
 from the line first.  But, again, 3

we haven't -- I haven't done any studies on it to 4
validate costs or -- it's just my -- from my 5
general knowledge or understanding of how this, you 6
know, would work under the question you were 7
asking. 8

Is it your understanding that after 9 Q.
20 years these facilities will stop taking further 10
injections? 11

It's my understanding that we are 12 A.
permitting these facilities for -- for 20 years.  13
That those permits will be reviewed and updated 14
every 5 years, and the time frame, you know, could 15
change if CCS continues to be a commercial -- 16
commercially viable solution. 17

But the facilities are still going to fill 18 Q.
up at some point; right? 19

Yes.  At some point the facilities would 20 A.
be full. 21

What do you do with all the CO
2
 coming 22 Q.

through that pipeline when they're full? 23
Well, then we would permit additional 24 A.

facilities or -- assuming we needed additional 25
114

storage, at that point we would proceed to permit 1
additional facilities. 2

Might those facilities include things 3 Q.
other than storage? 4

Your question is "might they"?  5 A.
Correct.  6 Q.
I guess that's possible. 7 A.
Would it be accurate to say there are no 8 Q.

plans to shut down the flow into that pipeline when 9
these storage facilities are full? 10

I would say that we have designed the 11 A.
project around 20 years.  We haven't contemplated 12
plans to shut it down afterwards.  It's just that 13
is the estimated project life at this point, but 14
there are no plans to shut it down when the 15
facilities are full.  Again, I think it would come 16
back to a -- you know, commercial considerations 17
that are viable options at that point in time. 18

Do you have a permanent required offtake 19 Q.
agreement as a term of the agreements you have with 20
your partners? 21

Say that one more time. 22 A.
Yeah.  That was bad.  Let me start over. 23 Q.
Do you have any contracts with your 24

partners that require you to permanently take all 25
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of the CO

2
 coming out of their ethanol plants for 1

the life of their facility? 2
Again, I'm not aware of all the details of 3 A.

those contracts.  I haven't reviewed them, so I 4
can't answer that question. 5

Well, this is just a general question, 6 Q.
too, though.  Is the idea or the commitment being 7
made by Summit that they're committing to take all 8
the CO

2
 from these plants for the life of those 9

plants or is it just for a 20-year project period? 10
I don't know the term of how long. 11 A.
That's pretty fundamental to the entire 12 Q.

project, though; right? 13
Certainly the offtake agreements I would 14 A.

say, yes, I would agree are fundamental to the 15
project.  What I'm telling you is I don't know the 16
specific duration of 57 different contracts because 17
I haven't reviewed them. 18

Okay.  I'll have you go to the definitions 19 Q.
in the storage agreement.  20

Real quick on the last question, have you 21
had any of your partners renew any contracts at 22
this point for offtake? 23

Yes, I'm aware of renewals. 24 A.
How many? 25 Q.
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I don't know.  I'm just generally aware 1 A.

that we've renewed.  I don't know how many. 2
Have you discussed plans to expand the 3 Q.

geographic area of your storage facilities where 4
they exist right now in the future as a way to 5
increase your storage capacity? 6

So we have secured agreements with 7 A.
landowners that own about 145,000 or over 8
145,000 acres.  Our project is much like a 9
mine-mouth coal plant operation in that we have a 10
very large capital investment, $8 billion, that's 11
depending on utilizing every resource at the end of 12
the line, much like a coal plant has -- mine-mouth 13
coal plant is dependent on the lignite coal 14
resource.  And so they in those operations, you 15
know, have secured, generally leased hundreds of 16
millions of tons adjacent to the plant.  17

Initially, they'll permit a portion of 18
that, develop it.  As they continue through 19
operations, they'll permit incremental reserves 20
over time.  I would anticipate -- you know, that's 21
why we lease such a large area, and we don't have 22
current plans in terms of an application or a 23
specific design, but we secured pore space leases 24
over a larger area with the -- with the intent at 25
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some point in time having the optionality to permit 1
additional areas and develop additional resources.  2
But we don't have specific plans, which I believe 3
is what your question was. 4

But if you wanted to, for example, simply 5 Q.
expand the boundary of one of these storage units, 6
what is the limiting factor on how much more CO

2
 you 7

can put in?  Is it simply the geographic size of 8
what is permitted or is it related to the pressures 9
at which you're injecting? 10

Yeah, that's going to -- I would say 11 A.
that's perhaps a better question for the reservoir 12
engineers, but certainly there's a variety of 13
factors that would come to play there.  It would be 14
the design of the facility, the geologic 15
characteristics, the reservoir performance and all 16
of these different factors. 17

Have you done modeling to determine how 18 Q.
much further out from the injectors past the 19
boundaries of the current storage facility you 20
could extend the plume in those storage facilities? 21

We have not.  We ran our simulations for 22 A.
20 years. 23

On page 3 of the storage agreement in the 24 Q.
definitions -- this is back to Exhibit 1A -- 25

118
there's a definition at 1.10 for storage expense.  1
It states it's all costs, expenses or indebtedness 2
incurred by the storage operator pursuant to this 3
agreement for or on account of storage operations.  4
Can you tell me generally what costs, expenses and 5
indebtedness would be covered by this definition 6
with respect to Summit's actual costs, expenses and 7
indebtedness for this project? 8

(BY MR. SKAARE)  Is it -- is it referenced 9 A.
elsewhere in the agreement besides the definition?  10

I don't know.  11 Q.
MR. BENDER:  Do you mind if I help?  12
MR. BRAATEN:  Oh, no.  Go ahead. 13
MR. BENDER:  Take a look at 11.3. 14
MR. SKAARE:  Yeah, almost there.  Yeah, 15

11.3 references under Article 11, Relationship of 16
Parties, 11.3, Pore Space Owners Free of Cost.  17
"This Agreement is not intended to impose and shall 18
not be construed to impose upon any Pore Space 19
Owner any obligation to pay any Storage Expense 20
unless such Pore Space Owner is otherwise 21
obligated."  So I would suggest or -- that it was a 22
definition intended to come back to reference that 23
section, which is, "All costs, expenses or 24
indebtedness incurred by the Storage Operator," as 25
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sort of a comprehensive definition of any expenses 1
that are not allocated to the pore space owner. 2

(MR. BRAATEN CONTINUING)  Can you give me 3 Q.
a few examples of costs and expenses or 4
indebtedness incurred by the storage operator 5
pursuant to this agreement for or on account of 6
storage operations? 7

Sure.  Lease operating costs or other 8 A.
things are not intended to be imposed upon the pore 9
space owners. 10

What are the lease operating costs for the 11 Q.
leases here? 12

So a lease operator would be someone who's 13 A.
working on the project or other sort of expenses in 14
relation to the operation of the facilities are 15
what I consider storage expenses. 16

Okay.  So the lease operator, you're 17 Q.
referring to the pore space leases with the 18
landowner and Summit as the operator? 19

Yes. 20 A.
Okay.  And those are the expenses for the 21 Q.

operations related to those pore space leases; 22
right? 23

That is correct. 24 A.
And so storage expense as used here 25 Q.

120
doesn't cover the amounts paid for the pipeline 1
easements for the Midwest Carbon Express; correct? 2

I don't know that that's correct.  Can you 3 A.
repeat that question?  4

Well, let me ask it -- I thought I knew 5 Q.
the answer so let me ask it.  Do storage expenses 6
as defined in the storage agreement as all costs, 7
expense or indebtedness incurred by the storage 8
operator pursuant to this agreement for or on 9
account of storage operations refer to the payments 10
made for easements for the Midwest Carbon Express 11
Pipeline? 12

I'm sorry.  I need it again.  I want to be 13 A.
clear on this one.  14

MR. BRAATEN:  Steph, would you mind 15
reading it?  16

(Record read as requested.) 17
MR. SKAARE:  Your question is confusing.  18

I can answer it this way:  I believe that the 19
definition is comprehensive, and that pursuant to 20
Article 11.3 that it is not intended to impose any 21
of those costs upon the pore space owners. 22

(MR. BRAATEN CONTINUING)  What confuses 23 Q.
you about the question? 24

The length, for starters. 25 A.
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Okay.  I can shorten it up for you.  1 Q.
Sure. 2 A.
Lease operating expenses, you're referring 3 Q.

to that as the expenses of the operator; right? 4
Well, I -- you asked for an example. 5 A.
Okay.  And you're saying lease operating 6 Q.

expenses.  7
So I was not comprehensive at all. 8 A.
Right.  But that's one?  9 Q.
Sure. 10 A.
Okay.  Has Summit paid money for easements 11 Q.

for the Midwest Carbon Express Pipeline? 12
Yes. 13 A.
Is that money that you paid for those 14 Q.

easements something you would consider a storage 15
expense as defined under Section 1.10 of the 16
storage agreement? 17

I believe it falls under the overall costs 18 A.
and expenses of a storage operator. 19

How about the cost of the pipe? 20 Q.
MR. BENDER:  Are you talking about the 21

costs of the pipe for the pipeline or are you 22
talking about costs of the pipe for the flowlines?  23

(MR. BRAATEN CONTINUING)  That's a fair 24 Q.
question.  I mean for the main pipeline, the 25
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Midwest Carbon Express Pipeline.  1

MR. BENDER:  If you know. 2
MR. SKAARE:  I don't know. 3
(MR. BRAATEN CONTINUING)  You don't know 4 Q.

if the cost for the pipe for the Midwest Carbon 5
Express Pipeline would be considered part of the 6
storage expenses as they are defined in the storage 7
agreement, Section 1.10? 8

I don't know that I'm the best person to 9 A.
answer the question with respect to all things that 10
would be considered a storage expense. 11

Did you draft that definition? 12 Q.
I worked and oversaw the development of 13 A.

this, yes. 14
Well, what did you mean when you wrote it? 15 Q.
I think as I was testifying earlier, it 16 A.

was intended to create, as listed in 11.3, cost 17
free to the pore space owners, much like an oil and 18
gas lease, that they're not intended to pay for the 19
expenses of the injection operations. 20

But there's never a question that any of 21 Q.
those oil and gas lessors need to pay for the 22
Dakota Access Pipeline, is there? 23

No. 24 A.
So why would the people in the storage 25 Q.
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facility have any concern with the pipeline from 1
Iowa?  2

Let me ask you a different question.  Are 3
you telling me that all the expenses for your 4
pipeline are included in the storage expenses for 5
the storage facility? 6

I guess I'm not sure I'm understanding the 7 A.
line of questioning. 8

Do you understand that question? 9 Q.
Can you rephrase it?  10 A.
Are all of your expenses for the Midwest 11 Q.

Carbon Express Pipeline considered expenses 12
incurred by the storage operator on account of the 13
storage operations? 14

I would say yes. 15 A.
So is that pipeline part of what you're 16 Q.

asking the Commission to give you a permit for 17
today? 18

No.  If you're referring to the pipeline 19 A.
in front of the PSC, the answer is no. 20

Well, I don't mean the siting permit.  I'm 21 Q.
asking you when you refer to the storage facilities 22
you're asking the Commission to permit, are you 23
including your pipeline to Iowa in that? 24

No. 25 A.
124

HEARING EXAMINER GARNER:  Okay.  Why don't 1
we stop here and take an hour for lunch. 2

MR. BRAATEN:  Okay.  3
(Recessed at 12:08 p.m. and reconvened at 4

1:10 p.m.)5
HEARING EXAMINER GARNER:  We are back on 6

the record.  Mr. Braaten, I believe you were 7
questioning Summit's witnesses. 8

MR. BRAATEN:  Thank you, Your Honor. 9
(MR. BRAATEN CONTINUING)  There was a 10 Q.

short discussion, Mr. Boeshans, about mine-mouth 11
plants, and I think you were explaining how North 12
Dakota's mine-mouth plants work as an analogy for 13
the Summit project; is that a fair statement?14

(BY MR. BOESHANS)  That's correct. 15 A.
Okay.  Is it your testimony that the 16 Q.

lignite mines and the mine-mouth plants in North 17
Dakota are a single source? 18

I can't testify to the agreements that 19 A.
exist between all of the mines and all of the 20
plants because they all have contracts -- different 21
contracts and contract terms.  My point is those 22
utilities and/or co-ops made significant 23
investments and entered into relationships with -- 24
or contracts with their coal providers that 25
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required the coal provider to provide them the fuel 1
they needed to run the plant or the resource, said 2
differently, for decades.  And many of those have 3
survived for now greater than 50 years.  4

The similarity to the Summit situation is 5
that we were investing $8 billion to move CO

2
 to 6

Oliver and Mercer County and so, consequently, you 7
know, we've secured to date over 145,000 acres of 8
pore space and today we're considering permits to 9
develop 90,000 acres. 10

You were an executive at a coal mine; 11 Q.
right? 12

I was. 13 A.
Do the coal power plants and the coal 14 Q.

mines have different industrial classification 15
codes? 16

I don't recall what their industrial 17 A.
classification codes are. 18

If they used different industrial 19 Q.
classification codes, would that indicate to you 20
that perhaps Summit should consider something 21
similar by way of analogy? 22

I -- again, I'm not an expert in those 23 A.
codes and classification codes in terms of how 24
they're used for tracking.  I really can't answer 25

126
your question. 1

Do the words "other nonhazardous waste 2 Q.
treatment and disposal" describe the storage 3
facilities? 4

Say that again.  Repeat that again. 5 A.
"Other nonhazardous treatment and 6 Q.

disposal."  7
Again, I'd have to look at all of the 8 A.

codes to say which one fits the best. 9
Well, and I'm not asking what fits the 10 Q.

best, but do those words describe the Summit 11
storage facility?  12

Let's break it down.  The emissions -- the 13
CO

2
 is coming from emissions from ethanol plants; 14

right? 15
Correct. 16 A.
Would they consider that a waste stream 17 Q.

coming out of their emissions stack? 18
Coming out of their stack they would, yes, 19 A.

I presume. 20
Are you -- and we've talked about how you 21 Q.

don't have any plans to pull the CO
2
 back out; 22

right? 23
Correct.  Back out of the reservoir, 24 A.

you're saying?  25
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Correct.  1 Q.
Could we agree that CO

2
 is nonhazardous? 2

In -- yes, in the atmosphere, for sure. 3 A.
So other nonhazardous treatment and 4 Q.

disposal, do those words just generally describe 5
what Summit's doing with its storage facilities? 6

I would say the way you've described it, 7 A.
yes. 8

Okay.  Are you aware that 221112 is the 9 Q.
industrial classification code for fossil fuel 10
generation? 11

I'm not. 12 A.
Are you aware that 212114 is the 13 Q.

industrial classification code for surface coal 14
mining? 15

I am not. 16 A.
Does fossil fuel generation describe the 17 Q.

lignite power plants in North Dakota, generally 18
speaking? 19

Yes, generally speaking.20 A.
And does surface coal mining describe the 21 Q.

lignite mines at the mine-mouth plants in North 22
Dakota, generally speaking? 23

Yes.  Generally speaking, yes. 24 A.
And you'd agree that a fossil fuel 25 Q.
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generation plant is a different facility than a 1
surface coal mine? 2

Yes. 3 A.
There was testimony earlier that you would 4 Q.

do your level best to not put surface facilities on 5
an unleased landowner.  Why can't you just put into 6
the Exhibit D lease no surface access for the 7
unleased landowners? 8

The Exhibit D in the storage agreement?  9 A.
Sorry.  Yes.  10 Q.
MR. BOESHANS:  Go ahead, Jeff. 11
(BY MR. SKAARE)  Sure.  To the extent that 12 A.

we had a clause for no surface facilities, I don't 13
know that it would be that difficult to add that to 14
the -- to the lease. 15

Can -- 16 Q.
We know that some access may be necessary 17 A.

for things such as seismic or other things. 18
Is that something that you would know well 19 Q.

in advance? 20
I think that's safe to say. 21 A.
So is it also safe to say that the 22 Q.

Industrial Commission could include a provision 23
allowing no surface access for unleased mineral -- 24
or unleased surface owners, and if you needed any 25
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relief from that, say, to conduct seismic, you 1
could always come back and ask for that; right? 2

To be clear, you used the term no surface 3 A.
access, and I probably should be clear about it's a 4
no surface-facilities clause. 5

What can you do other than put facilities 6 Q.
on the surface with a no surface-access clause that 7
you have in your leases? 8

To the extent we'd be required, we would 9 A.
continue to negotiate and work with landowners for 10
purposes of seismic or other times we would need to 11
enter into the land, thus access. 12

So if you had agreed to a no 13 Q.
surface-access provision with a landowner -- sorry.  14
Let me start over.  15

With respect to the provision you've 16
referenced that is a no surface-access provision 17
that was included in some of Summit's pore space 18
leases, is it your testimony that Summit would 19
still be allowed to conduct seismic operations on 20
those properties even with the applicability of 21
that no surface-access clause? 22

This may be a good time to make sure that 23 A.
my testimony is straight.  I may have used the term 24
no surface access in general terms.  What it is is 25
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a no surface facilities that we've offered to the 1
landowners across the -- across the board.  So to 2
the extent that I said that differently, that was 3
not intentional. 4

Specifically, does the provision state, 5 Q.
"Unless otherwise agreed in writing, lessee agrees 6
that there will be no facilities, including well 7
sites, pipelines, power lines, or other surface 8
facilities on the following described real 9
property," and then it would go on to describe 10
whatever lease -- 11

Yes.  That's correct.  Thank you for 12 A.
bringing that up.  That's the clause. 13

And so what -- the version I have at least 14 Q.
states as the title before what I just read No 15
Surface Occupancy.  And so is it a fair statement 16
that the no surface-access or no surface-facilities 17
clause that we've discussed, let's call it a no 18
surface occupancy clause for the moment, regardless 19
of what we call it, we're still always talking 20
about the same clause; right? 21

Yes. 22 A.
And with respect to that clause and the 23 Q.

leases in which it appears with Summit and then the 24
pore space owners, is it your position that Summit 25
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still has the right to go on and conduct seismic 1
operations even on property with a lease that has 2
that no surface occupancy clause? 3

Yes. 4 A.
Did you hear concerns from landowners 5 Q.

about seismic operations? 6
Yes. 7 A.
And what were those concerns? 8 Q.
Concerns about distances from existing 9 A.

water wells. 10
With respect to the storage facilities, is 11 Q.

Summit asking to amalgamate the interests of just 12
the unleased owners? 13

That is correct. 14 A.
But is it intending to impose the 15 Q.

provisions of the storage agreement with the 16
attached pore space lease on all owners, leased or 17
unleased? 18

So, Mr. Braaten, as I testified before, I 19 A.
do believe that, yes, it does, but it also -- you 20
know, we have written agreements with the existing 21
lease owners that we feel would govern with respect 22
to the -- the terms of the lease. 23

Can I have you look at Section 3.3 of the 24 Q.
storage agreement? 25
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Sure.  1 A.
And so you're able to testify that you're 2 Q.

going to honor those other leases because in 3
Section 3.3 of the storage agreement you're going 4
to impose on everyone, leased or unleased, it 5
states that the provisions of the various leases, 6
agreements, or other instruments pertaining to 7
respective tracts or the storage and storage 8
substances therein, including the pore space leases 9
attached hereto as Exhibit D, are amended to the 10
extent necessary to make them conform to the 11
provisions of this agreement.  12

Did I read that right?  13
You did read that correctly. 14 A.
So anyone who signed a lease is having 15 Q.

their lease conformed to this storage agreement no 16
matter what they negotiated with you and that's 17
what you're asking the Industrial Commission to do 18
right here, right now.  Did I get any of that 19
wrong? 20

I don't necessarily agree with that. 21 A.
What do you disagree with? 22 Q.
I think the two work hand in hand still. 23 A.
What two? 24 Q.
The storage agreement and the pore space 25 A.
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leases that we've entered into. 1

How so? 2 Q.
Because it says that they shall otherwise 3 A.

remain in effect. 4
But only to the extent they are now in 5 Q.

perfect conformance with the lease that you have 6
submitted to the Industrial Commission to impose; 7
right? 8

Perhaps, but I don't -- I know that 9 A.
Summit's intention is to honor the lease agreements 10
that we've entered into. 11

Then why doesn't it put that intent in 12 Q.
writing that it's asking the Commission to do 13
today? 14

I'm not sure. 15 A.
Would you like to ask the Commission to do 16 Q.

that, then? 17
I would think so. 18 A.
Yeah?  19 Q.
I think it would be fair. 20 A.
So we're going to amend this provision to 21 Q.

allow all of the pore space leases signed to remain 22
in full force and effect and not be abridged in any 23
way by the storage agreement submitted here? 24

I think I'll defer to counsel on the best 25 A.
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way to amend it rather than testify to it. 1
Okay.  Up above in the definitions there's 2 Q.

a storage facility participation, the term, and 3
then that refers to -- well, I'll just read it to 4
start.  It says "Storage Facility Participation" -- 5
sorry, I'm on page 4.  6

Mm-hmm. 7 A.
-- "is the percentage shown on Exhibit 'C' 8 Q.

for allocating payments for use of the Pore Space 9
under each Tract identified in Exhibit 'B'." 10

So I think I will start with Exhibit C, if 11
we can.  12

Would it be accurate to say that when you 13
listed the tracts -- let me start that over. 14

Would it be accurate to say that the 15
tracts listed were identified as all of the acreage 16
that is both in the storage facility and in any 17
given section and that would be one tract? 18

I think so. 19 A.
That was a bad question.  Sorry.  So let 20 Q.

me just -- tract number 1 includes all lands in 21
Section 27 that are also in the storage facility; 22
is that right? 23

I'm -- the one I'm looking at is maybe 24 A.
different.  I'm looking at -- 25



NDIC HEARING - VOLUME I June 11, 2024

STEPHANIE A. SMITH Sheet 42 of 113
(701)255-3513 EMINETH & ASSOCIATES Page 135 to Page 138

135
Oh, sorry.  1 Q.
-- storage 1, but I anticipate that your 2 A.

question is -- the answer is yes. 3
Yeah.  Let me grab the one you're on real 4 Q.

quick.  Okay.  So tract 1 refers to Section 34 on 5
the application you're looking at in Exhibit C to 6
the storage agreement; is that right? 7

It does. 8 A.
Okay.  And so it's only 120 acres, and I'm 9 Q.

presuming that that is because tract 1 includes all 10
acreage from Section 34 that is also in the storage 11
facility; is that accurate? 12

That is accurate. 13 A.
And is that how you determined each 14 Q.

separate tract would essentially be a separate 15
section and all of the land from that separate 16
section then is also within the storage facility? 17

That is correct. 18 A.
Okay.  And so just as one example, tract 19 Q.

number 1 refers to Section 34, Township 142 North, 20
Range 87 West, and that has 120 acres and a tract 21
participation factor of 0.40754336 percent.  Would 22
it be fair to say that that is the percentage of 23
the total acreage that tract 1 makes up of the 24
storage facility? 25
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Yes. 1 A.
Okay.  And so if we go up to Exhibit B.  2 Q.
MR. BENDER:  Did you say B or D?  3
MR. BRAATEN:  Exhibit B, as in boy.  4
MR. BENDER:  Okay.  Thank you.5
MR. BRAATEN:  And it is the tract summary. 6
(MR. BRAATEN CONTINUING)  And there, 7 Q.

again, we have tract number 1, Section 34, Township 8
142 North, Range 87 West, 120 acres, but we have 9
three different owners of interest each with, we'll 10
just say, 40 acres each.  11

Mm-hmm. 12 A.
And so they each have 33.3 percent tract 13 Q.

participation and that is the tract participation 14
factor for that tract number 1 and their interest 15
in it; is that accurate? 16

Yes. 17 A.
Okay.  And then the storage facility 18 Q.

participation would essentially -- well, let's just 19
go straight across the top line for Gerald.  So 20
essentially what this means, then, is for tract 21
1 -- and I don't know, Gerald may have other 22
tracts, but let's say that Gerald just owns tract 23
1 -- what this says is that Gerald's interest in 24
that tract is 33 percent and therefore you would 25
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multiply that -- well, actually, how do you get 1
from the tract participation to the storage 2
facility participation? 3

Sure.  Let me grab one number and I can 4 A.
explain it.  May I see Exhibit 5A?  I think we had 5
it below us here.  I have it.  Exhibit 5A shows 6
that the total acreage for the Summit Carbon -- or 7
for the SCS1, TB Leingang, as 29,444.72 acres.  If 8
you were to divide 40 by that number, you would see 9
that Gerald -- he pronounces his name Gerald --10

Thank you.  11 Q.
-- at .00135848 or .13584799 -- or 779 -- 12 A.
Okay.  13 Q.
Sorry.  14 A.
-- percent. 15
So the storage facility participation 16 Q.

number would be the proportionate share of the 17
acreage for that individual landowner based on 18
their interest in that tract if we are following 19
their name across the row in your Exhibit B?  That 20
was bad.  Let me start over.  21

So let's start with Gerald.  If we go 22
across, that storage facility participation number 23
is .13584779? 24

Correct. 25 A.
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That would be his -- and putting aside 1 Q.
potential other interests, but if we assume this is 2
his only interest, what that is indicating is 3
that's his proportionate interest in the storage 4
facility based on his percentage interest in 5
tract 1? 6

That is right. 7 A.
Okay.  How did Summit determine which 8 Q.

landowners it would ask the Commission to 9
amalgamate for its projects?  And just so I'm not 10
confusing you, I'm not trying to ask for names 11
here.  What I mean is not -- not the people, but 12
how did you decide which tracts of property or what 13
land you needed to amalgamate for purposes of the 14
project and the applications? 15

Sure.  The unleased landowners inside the 16 A.
storage facility boundary. 17

Okay.  Why the ones that are inside the 18 Q.
storage facility boundary? 19

So development of CO
2
 or CO

2
 storage 20 A.

projects requires the cooperation of multiple 21
parties, and because their land is internal or 22
inside of that boundary, we know that it will be 23
impacted, or said differently, have CO

2
 stored in it 24

and that's why we're seeking to amalgamate that 25
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interest to develop the rights of the other 1
93 percent on average. 2

How was the storage facility boundary 3 Q.
determined? 4

By the geologic model. 5 A.
Based on landowners that need to be 6 Q.

amalgamated or what was the basis for the 7
boundaries as set? 8

(BY MR. BOESHANS)  Yeah.  So maybe I can 9 A.
help with that one.  So the storage facility 10
design, or said different, simulation determines 11
the boundary or the plume extents at the end of 12
20 years of injection.  Then we also modeled the 13
stabilized plume and then established the boundary 14
outside of that generally following describable 15
lines.  It would have curved lines.  We followed a 16
describable boundary that included buffer around 17
that. 18

How far did you place the storage facility 19 Q.
boundary from the extent of the modeled plume? 20

The boundary was not always consistent.  21 A.
In other words, we didn't just use the same buffer 22
everywhere.  23

What's the range? 24 Q.
Don't recall specifically.  I would say it 25 A.
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ranges between 500 feet, thousand feet, somewhere 1
in that neighborhood per my recollection, and maybe 2
as much as half a mile or so. 3

With respect to the modeled CO
2
 plume --4 Q.

Mm-hmm. 5 A.
-- that line was drawn based on literally 6 Q.

what the model generated for the external 7
boundaries of that plume; right? 8

Yeah.  I'll let Amanda testify more 9 A.
specifically to that, but that was my understanding 10
is we were looking at the -- the model output for 11
the plume boundary at the end of 20 years of 12
injection.  And then, additionally, the plume 13
boundary -- or the stabilized plume boundary 14
approximately 16 years later or I forget exactly 15
the name, but the stabilized plume boundary, and 16
that's what -- then we developed a storage boundary 17
outside of that. 18

Did someone at EERC make the decisions on 19 Q.
the extent of the buffer area between the 20
stabilized plume boundary and the buffer zone -- or 21
the storage facility boundary? 22

No.  They had -- they had input on it, but 23 A.
we made the decisions -- Summit made the decisions. 24

Based on what considerations? 25 Q.
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Based on all the things I mentioned, along 1 A.

with kind of the -- the -- which included, you 2
know, describable boundaries, reasonable buffer and 3
participating landowners. 4

So you didn't draw the boundaries to 5 Q.
exclude unleased owners that you weren't able to 6
get leases from? 7

So if we had adequate buffer, we would -- 8 A.
we would not -- try to -- try to minimize the 9
amalgamation or the force -- 10

How do you determine whether the buffer is 11 Q.
adequate? 12

Basically, we know that the boundaries, if 13 A.
you will, that are identified, you know, by the 14
modeling are at -- on thousand-foot blocks, 15
thousand-foot grid cells, and 5 percent saturation, 16
so we know what we start out with.  It's fairly 17
thick to begin with.  And then ultimately from that 18
we look at what is a reasonable boundary or buffer 19
that we have -- I would describe it as confidence 20
the plume will stay -- plume will stay inside of 21
and have included margin for error. 22

What was the range of the buffer area from 23 Q.
the plume limit? 24

As I recall, it was around 500 feet to a 25 A.
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half mile, maybe more.  Again, I'd have to go back 1
and look specifically or we'd have to look 2
specifically at those.  I don't recall them off the 3
top of my head. 4

But you're saying the model was using 5 Q.
thousand-foot blocks? 6

Yes.  The grid cell size was a thousand 7 A.
feet, as I recall it. 8

Why 5 percent saturation and not something 9 Q.
lower? 10

I'm going to defer that one to the -- to 11 A.
the EERC team. 12

Why did you use 5 percent? 13 Q.
I used 5 percent because that's what the 14 A.

standard that EERC had indicated had been used in 15
other permits, to my knowledge. 16

Do you have any actual testing? 17 Q.
What kind of testing?  18 A.
Any.  19 Q.
Again, I -- what kind of testing?  20 A.
Testing to determine the saturation.  21 Q.
No.  Testing to determine the saturation, 22 A.

it's predicted by the model from my understanding. 23
If you're using thousand-foot blocks, how 24 Q.

can that model tell you anything about where to put 25
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a buffer in a 500--to-2,000-foot range? 1

Again, I'm going to defer that to the 2 A.
reservoir engineering and geoscience team that is 3
more knowledgeable on the model and the software 4
and its reliability and predictability and how it's 5
been used. 6

Is it your understanding that a change in 7 Q.
the 5 percent saturation could change the extent of 8
the plume model? 9

Again, that's outside of my specific area 10 A.
of expertise and knowledge on how the model works, 11
but I would anticipate change of saturation 12
would -- potentially could change the boundary, 13
push it into a different cell. 14

And it's your testimony that EERC is the 15 Q.
one who made the decision on -- well, let me start 16
that over. 17

With respect to the saturation percentage, 18
generally speaking, is it your testimony that the 19
folks at EERC made the decisions related to that 20
percentage and the modeling? 21

The EERC team of experts made a 22 A.
recommendation to us on percentage saturation that 23
as I understand was consistent with what other 24
projects had done, and that's what we used in 25
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developing the -- the permit application.  But, 1
again, they'll be testifying later.  They can speak 2
more specifically to the exact methodologies and 3
workings of the software. 4

Is there any reason you would want to hide 5 Q.
that data from further review? 6

Hide what data?  7 A.
The data used by EERC to create the model.  8 Q.
Not to my knowledge.  I believe it's 9 A.

submitted to the -- to the DMR. 10
The raw data for the model is submitted to 11 Q.

the DMR? 12
I'm going to let them testify 13 A.

specifically, but that's my understanding is that 14
the model itself has been submitted to the DMR. 15

Do you know when? 16 Q.
I don't know exactly the date. 17 A.
Was it within the last four weeks? 18 Q.
No.  It would have been prior to that. 19 A.
And you're testifying that the data -- the 20 Q.

data decks and the model itself were all submitted 21
to the DMR? 22

Again, I'll have to, you know, defer to 23 A.
the team that put all of the submittals into the 24
DMR.  It is my understanding that the geologic 25
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model was submitted to the DMR. 1

Is there a reason that you would not want 2 Q.
people to have the data to assess that model? 3

No, I don't -- I don't think so.  I -- 4 A.
it's my understanding that that, once submitted to 5
the DMR, is publicly available.  But, again, my 6
understanding. 7

Can I have you turn to Section 1.15 and 8 Q.
the definition of Storage Reservoir.  9

I'll ask a quick question first.  I was 10
going to ask some questions about, for example, the 11
variation or range of vertical depth of pore space 12
throughout the reservoir.  Would those be better 13
for the EERC folks? 14

Yes. 15 A.
Okay.  Let's go down to 1.16 for Storage 16 Q.

Rights, then.  From where does Summit obtain 17
storage rights to explore, develop and operate 18
lands within the facility area?19

MR. BOESHANS:  Jeff, I'll defer to you. 20
(BY MR. SKAARE)  So I'm a little confused 21 A.

by the question.  Are you wondering -- well, maybe 22
you can ask it in a different way so I can 23
understand the question.24

Does Summit have any rights to explore, 25 Q.
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develop and operate lands within the facility area 1
for the storage of storage substances as those 2
words are used in Section 1.16 of the storage 3
agreement? 4

Yes.  Under the terms of the lease. 5 A.
Which lease? 6 Q.
To the extent that we have leased owners, 7 A.

and then this would tie back, of course, to the 8
lease that we're -- we've attached as Exhibit D. 9

Okay.  So as defined, storage rights are 10 Q.
the rights to explore, develop and operate lands 11
within the facility area for the storage of storage 12
substances, and your testimony is that the source 13
of those rights is the -- or are the leases signed 14
with the individual pore space owners as well as 15
the lease attached as Exhibit D to the storage 16
agreement; is that accurate? 17

I think that's fair. 18 A.
When you sign a lease -- one of the pore 19 Q.

space leases with one of the landowners who signed, 20
how is it that you get rights from signing a 21
contract with them? 22

Well, I think the question's basic, and I 23 A.
don't mean this to sound -- we've entered into a 24
property right agreement --25
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Yeah.  1 Q.
-- through the terms of a lease. 2 A.
Yep.  3 Q.
Is that the question you're asking me?  4 A.
And are they conveying property rights to 5 Q.

you in exchange for money? 6
Yes. 7 A.
And so in that situation, there's a 8 Q.

consensual transaction by which that landowner 9
transfers specific property rights to Summit? 10

That is correct. 11 A.
In the case of Exhibit D attached to the 12 Q.

storage agreement, there's no consent from any 13
landowners, so by what power is that imposed on a 14
landowner if not by his consent? 15

If the Commission were to enforce 16 A.
Exhibit D, the rights to inject and store carbon 17
dioxide under the terms of that lease would exist 18
in paragraph 4, but I understand that that's an 19
imposed lease. 20

And what power does the Commission have to 21 Q.
impose a contractual document on a North Dakota 22
citizen? 23

I think that's more of a legal question. 24 A.
Are you a lawyer? 25 Q.
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I am.  So that's -- the powers granted by 1 A.

the legislature in 38-22 to allow for the 2
amalgamation is the power that is granted to the 3
Commission through the legislature.  4

And what is the Commission doing when it 5 Q.
amalgamates property rights? 6

Again, not trying to be flippant, I mean, 7 A.
they're amalgamating the rights -- i mean, 8
they're -- can you expand on the question?  I'm not 9
sure I understand the next -- 10

After the Commission amalgamates property 11 Q.
rights, does Summit end up with some property 12
rights that previously belonged to a landowner? 13

I would say yes, that's fair. 14 A.
Because the Commission took it from them 15 Q.

and gave it to you? 16
I wouldn't characterize it like that.  I 17 A.

think the Commission's working under the authority 18
granted to it by the State legislature. 19

Authority to take private property; right? 20 Q.
To amalgamate interests across multiple 21 A.

owners for the development of CO
2
.  I understand the 22

question, yes, it is the property -- 23
In order to amalgamate the owners, what 24 Q.

you're doing is taking their property rights and 25
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telling them you no longer have the right to 1
exclude me from your property.  I'm coming on 2
whether you like it or not, and that means that you 3
now have a property right, the right to exclude, 4
that they used to have, but now they don't have and 5
you do have, all by virtue of the Commission order; 6
is that accurate? 7

MR. BENDER:  Objection.  Argumentative.  8
Compound. 9

HEARING EXAMINER GARNER:  Sustained. 10
(MR. BRAATEN CONTINUING)  Can Summit 11 Q.

operate the storage facility without amalgamating 12
it? 13

No. 14 A.
Why not? 15 Q.
Much like oil and gas, in order to develop 16 A.

a resource, in this case pore space, would require 17
the cooperation of multiple landowners for 18
development into that formation. 19

And what happens if they don't cooperate? 20 Q.
The same thing we've just discussed which 21 A.

is an order for amalgamation. 22
What happens in oil and gas when they 23 Q.

don't cooperate? 24
An unleased landowner has certain 25 A.
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statutory rights regarding the development of oil 1
and gas. 2

And you do oil and gas law; right? 3 Q.
I do. 4 A.
They get their just and equitable and 5 Q.

their proportionate share in the reservoir; right? 6
So a nonleased landowner in North Dakota 7 A.

who decides to go nonconsent to a well is subject 8
to a risk penalty, and upon completion of that risk 9
penalty, they are entitled to their proportionate 10
share of the minerals that they reserved or own in 11
that particular unit, and I believe there's a 12
statutory provision for a royalty along the way. 13

So essentially what they get is a 14 Q.
16 percent interest cost free, meaning on gross, 15
and the remainder 84 percent on net revenue? 16

After the imposed risk penalty. 17 A.
Which is statutorily prescribed to be just 18 Q.

for oil and gas? 19
Yes.  That's true. 20 A.
So if we want to apply oil and gas law to 21 Q.

the Summit project, let's go up to Exhibit B, 22
specifically Exhibit B, the Tract Summary attached 23
to the storage agreement.  Gerald's just and 24
proportionate equitable share if we were talking 25
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about an oil and gas reservoir would 1
be .13584779 percent; right? 2

Yes. 3 A.
And under the oil and gas laws you were 4 Q.

just talking about, it would be that percentage 5
split out into a 16 percent on gross and an 6
84 percent on net revenue? 7

In oil and gas when it is the extraction 8 A.
of an existing mineral, yes. 9

Right.  Because that mineral isn't owned 10 Q.
by the operator necessarily; it's owned by the 11
mineral owners? 12

That's right. 13 A.
Just like the pore space is owned by the 14 Q.

surface owners? 15
I understand.  Yes. 16 A.
Can I have you turn to Section 2.4 of the 17 Q.

storage agreement in the application, Exhibit 1A.  18
There's a Section 2.4 on correcting errors, and the 19
second sentence says, "If it subsequently appears 20
that any Tract, mechanical miscalculation or 21
clerical error has been made, Storage Operator, 22
with the approval of Pore Space Owners ... shall 23
correct the mistake."  24

Can you just tell me what is meant by a 25
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"mechanical miscalculation"? 1
MR. BENDER:  Can I help?  2
MR. BRAATEN:  Yeah, please. 3
MR. BENDER:  I think that's a typo.  I 4

think that should say mathematical. 5
MR. BRAATEN:  Okay.  That makes more 6

sense. 7
(MR. BRAATEN CONTINUING)  Okay.  So in the 8 Q.

same exhibit, at Section 3.1 we had some discussion 9
of this, but it states that any pore space owner in 10
the storage facility who owns a pore space interest 11
in the storage reservoir that is not leased for the 12
purposes of this agreement and during the term 13
hereof, shall be treated as if it were subject to 14
the pore space lease attached hereto as Exhibit D.  15

Is Summit willing to adjust that Exhibit D 16
to ensure there is no surface occupancy as it has 17
done for some of the signed lease owners? 18

Yes, we would do that.  19 A.
Okay.  Can I have you go down to Section 20 Q.

8.1 of the storage agreement.  8.1 states, "Grant 21
of Easement.  Storage Operator shall have the right 22
to use as much of the surface of the land within 23
the Facility Area as may be reasonably necessary 24
for Storage Operations in the injection of Storage 25
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Substances."  1

Does that apply to unleased lands, surface 2
lands? 3

As written today, it does. 4 A.
And would Summit also change that 5 Q.

provision so that it does not apply to unleased 6
surface lands? 7

Yes.  I -- I think it was implied in my 8 A.
answer that consistent with the leases that we sent 9
to everybody in the spring of -- excuse me -- the 10
fall of '23 and again in the spring of '24, we've 11
included that no surface-facilities clause and so 12
it's an easy thing to provide.  And so we can add 13
that to the Exhibit D pore space lease. 14

Okay.  15 Q.
And -- and then it would have its impact 16 A.

in here as well, if that's the question, subject to 17
Exhibit D. 18

Okay.  As it's written right now, with the 19 Q.
landowners who have signed leases with Summit --20

Mm-hmm. 21 A.
-- do their leases give Summit explicitly 22 Q.

the right to use as much of the surface of the land 23
within the facilities area as may be reasonably 24
necessary for operations? 25
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No, it does not. 1 A.
Okay.  So this is granting additional 2 Q.

rights to Summit to use the surface of property 3
that is leased as well as unleased? 4

So as I testified earlier in direct, we do 5 A.
not anticipate additional surface usage 6
specifically towards facilities, roads, pipelines, 7
et cetera.  There may be needs for ingress and 8
egress for purposes of various studies or 9
otherwise. 10

And are you saying that if your existing 11 Q.
leases and agreements with the landowners don't 12
give you those rights of ingress and egress, you're 13
asking the Commission here to grant those rights to 14
you regardless of whether you have them in the 15
private contracts; is that accurate? 16

No.  Our existing leases do have rights of 17 A.
ingress and egress. 18

Okay.  So I want to back up, though.  Do 19 Q.
you think that this provision 8.1 gives Summit any 20
rights on the surface of landowners who have signed 21
leases that aren't already explicitly in the lease? 22

So it -- in its language it states "as may 23 A.
be reasonably necessary." 24

In the lease or in this? 25 Q.
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In this clause. 1 A.
Okay.  And that -- 2 Q.
So -- 3 A.
Sorry.  Go ahead.  4 Q.
I'm sorry too.  The storage operator shall 5 A.

have the right to use as much of the surface of the 6
land within the facility area as may be reasonably 7
necessary for storage operations and the injection 8
of stored substances.  I read that sentence in its 9
entirety, and there is an imposed reasonableness 10
standard on what's there.  So unless it's 11
reasonably necessary, I -- I think it's limited by 12
"reasonably necessary." 13

Does the grant of an easement to do what 14 Q.
is reasonably necessary for your operations expand 15
your rights to use the surface of any of the lands 16
that are leased? 17

I don't believe it expands the rights when 18 A.
we have an existing lease.  We have an existing 19
written contract when there is a lease. 20

So it's not your intent to obtain any 21 Q.
rights to use the surface beyond the rights 22
explicitly granted in your leases with respect to 23
the properties that are under lease? 24

With respect to the properties that are 25 A.
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under lease, that is correct. 1
Okay.  And with respect to the unleased 2 Q.

properties, would it be accurate to say that you're 3
asking the Commission to give you the property 4
rights necessary to do what is reasonably necessary 5
for your storage operations on the surface of those 6
unleased lands? 7

Yes.  That's correct. 8 A.
By what authority do you think the North 9 Q.

Dakota Industrial Commission can grant anyone the 10
right to use the surface? 11

MR. BENDER:  I'm going to object with 12
respect to his characterization of "anybody."  13
We're not talking about anybody.  We're talking 14
about the operator of the pore -- of the storage 15
unit. 16

MR. BRAATEN:  That's fair.  I'll withdraw 17
the question and reask. 18

(MR. BRAATEN CONTINUING)  By what 19 Q.
authority do you think the North Dakota Industrial 20
Commission can grant Summit property rights 21
sufficient to allow it to do what is reasonably 22
necessary for storage operations on the property of 23
the intervenor landowners I represent? 24

So the North Dakota Industrial Commission 25 A.
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is operating under North Dakota Century Code 1
Chapter 38-22 and its administrative rules which I 2
believe are 43-01-05.  I might have that backwards. 3

Two -- 2-05.  4 Q.
Oh, 2-05?  Allow me to look.  43-05-01. 5 A.
Oh, we're both wrong.  6 Q.
And so I think that the authority, to 7 A.

answer your question, comes both from the 8
legislature and the Century Code and then based on 9
the rules that they've developed. 10

What provision of Chapter 38-22 provides 11 Q.
any authority to do anything, amalgamation or 12
otherwise, to the surface lands as opposed to the 13
pore space? 14

I would say under 38-22-03 entitled 15 A.
Commission Authority, which reads, "The Commission 16
has authority over all persons and property 17
necessary to administer and enforce this chapter 18
and its objectives." 19

And so are there no limits on the 20 Q.
Commission's authority as long as that's what 21
they're doing? 22

I think that's a mischaracterization. 23 A.
Well, I'm asking.  I'm not saying that's 24 Q.

what you said.  25
158

Certainly there are limitations, much like 1 A.
the reasonableness standard that's in the draft 2
storage agreement. 3

And what are those limitations? 4 Q.
I would say limited to the extent 5 A.

necessary to develop and store CO
2
 under Century 6

Code. 7
Would you agree it's also limited by the 8 Q.

mandates and prohibitions of the constitution of 9
North Dakota? 10

So I'm not a constitutional lawyer.  I 11 A.
don't know that I have an opinion on that. 12

Well, as a lawyer, do you support and 13 Q.
uphold the constitution --14

I do. 15 A.
-- as a practicing lawyer? 16 Q.
Yes, I do. 17 A.
Does that trump the other law? 18 Q.
Does -- when you say "that" -- 19 A.
The constitution? 20 Q.
MR. BENDER:  Mr. Examiner, I think we're 21

getting into areas now where we're arguing legal 22
issues, and I don't think this is the appropriate 23
way to make those legal arguments. 24

HEARING EXAMINER GARNER:  Sustained. 25
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(MR. BRAATEN CONTINUING)  Can I have you 1 Q.

turn to Section 8.4 of the agreement that we're 2
looking at.  There's a reference to the surface and 3
subsurface operating rights, and it references use 4
of water.  Can you explain the ways that you 5
understand Summit intends to use water from the 6
reservoir in the formation? 7

(BY MR. BOESHANS)  Yes.  I would say this 8 A.
is more of a question for the drilling operations 9
and that team.  My understanding is that as we 10
drill the well and maintain the well, we have needs 11
to pull samples or move fluids in or out of the 12
reservoir during the drilling and completion 13
process, but they can speak more specifically to 14
that. 15

Are the drilling folks the folks from 16 Q.
EERC? 17

No.  They're members of our team. 18 A.
Okay.  And is it like a separate drilling, 19 Q.

like, consultant or they're actual employees of 20
Summit? 21

We have employees of Summit that will -- 22 A.
Okay. 23 Q.
-- be testifying here. 24 A.
Okay.  Are you asking in this provision 25 Q.

160
for the Commission to grant property rights or 1
ownership rights to the water or just the ability 2
to use the water in the drilling operation? 3

I would defer to Jeff here as well.  My 4 A.
understanding is that we're requesting the 5
permission to use the water as needed to facilitate 6
operation and injection of CO

2
. 7

So I'll ask a couple questions just to 8 Q.
kind of explain what I'm getting at here.  9

Sure. 10 A.
The -- are you aware that, generally 11 Q.

speaking, until put to beneficial use, water in 12
North Dakota is generally all considered waters of 13
the state? 14

Mm-hmm. 15 A.
And to the extent any waters in the 16 Q.

reservoir have not been put to any kind of 17
beneficial use, they may be deemed to be waters of 18
the state.  And so my question is simply in here 19
are you asking to be able to use the waters in the 20
reservoir as necessary for your operation, or are 21
you asking for the State to actually grant you the 22
right to that water in that reservoir to use 23
however you please? 24

MR. BOESHANS:  Sure.  Jeff, I'll let you 25

161
take that.  That's more of a definition. 1

(BY MR. SKAARE)  Sure.  "Except to the 2 A.
extent modified in this Agreement, Storage 3
Operator" -- "Operator shall have the same rights 4
to use the surface and sub-surface and use of water 5
and any other rights granted to Storage Operator in 6
any lease covering the Pore Space Interests."  I 7
understand that to mean the rights to use water 8
where necessary.  Our needs for water will be 9
privately contracted for drilling. 10

So just to use perhaps a slightly 11 Q.
ridiculous example, you don't have plans and it's 12
not your intent that you would be able to, then, 13
open up a water depot and start pumping water out 14
and selling it? 15

That would not be commercially reasonable.  16 A.
It would not -- no.  Absolutely. 17

Okay.  And so if we were in the oil and 18 Q.
gas context -- and you can object -- but generally 19
what you're saying is what you're asking for is the 20
ability to use the water in the reservoir as 21
reasonably necessary for your operations; is that a 22
fair statement? 23

That is correct. 24 A.
Okay.  Turn down now to Exhibit D, the 25 Q.
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Form of Pore Space Lease, that we've referred to a 1
few times.  It's in the application.  2

I am there. 3 A.
In Section No. 2 under the Term, there's a 4 Q.

reference to bonus payment of $20 per acre and an 5
annual rental of $4 per acre for the initial term.  6

MR. BENDER:  I think you may have misread 7
that, Mr. Braaten.  Mine says $25. 8

MR. SKAARE:  So does mine. 9
MR. BRAATEN:  What did I say?  10
MR. SKAARE:  20.11
MR. BENDER:  You said 20. 12
(MR. BRAATEN CONTINUING)  Sorry.  Let me 13 Q.

start that over.  So I read this to say they're 14
paying a bonus payment of $25 per acre and it 15
states that's a single one-time bonus payment.  And 16
an annual rental of $4 per acre for the initial 17
term.  How did Summit decide upon those numbers for 18
the bonus and rental? 19

(BY MR. BOESHANS)  Yeah, I would say kind 20 A.
of two ways.  We initially started with numbers 21
that were consistent with coal leases and coal 22
leasing that I had familiarity with in obviously my 23
previous experience.  They were then adjusted from 24
there based on negotiations with the landowners.  25
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Those are some of the terms that changed during 1
the -- the negotiations. 2

And then just to follow up on that, 3 Q.
there's a Section 3, Royalty, that has a 50 cent 4
per metric ton and then later percentage increases.  5
Did you decide on those numbers the same way as the 6
bonus and the rental? 7

That's what we ultimately started with. 8 A.
Okay.  9 Q.
And then, again, same deal as -- through 10 A.

negotiations, they were adjusted. 11
And the coal leases, are those with just 12 Q.

one operator or numerous operators? 13
You're -- you're asking me for my points 14 A.

of -- point of reference?  15
Yeah.  16 Q.
Yeah.  With numerous. 17 A.
Okay.  And those were North Dakota coal 18 Q.

leases? 19
Correct.20 A.
Were any of them new leases signed within 21 Q.

the last 50 years? 22
Yes.  Haven't been in the business 23 A.

50 years. 24
What companies are still leasing coal in 25 Q.
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North Dakota? 1

I don't know specifically who's actively 2 A.
leasing or not leasing.  We were leasing when I was 3
at BNI. 4

When you were leasing at BNI, had you 5 Q.
adjusted the rates you were paying since the 1930s? 6

We had. 7 A.
How much, just percentagewise? 8 Q.
Well, I wasn't there in the 1930s. 9 A.
No.  That's fair.  Sorry.  I didn't mean 10 Q.

to imply you were.  11
I know I'm getting gray, but -- I am gray. 12 A.
Okay.  So how many times did you adjust or 13 Q.

change the bonus or rental or royalty amount that 14
you were offering landowners for a pore space 15
lease?  And I'm speaking now -- sorry.  We were 16
talking about BNI.  So I'm talking Summit now.  In 17
the time with Summit, how often did Summit adjust 18
the bonus, rental or royalty in response to their 19
negotiations with the landowners?20

MR. BOESHANS:  Maybe I could defer to Jeff 21
here as well.  We -- I don't recall specifically 22
the order in which the changes were made, but we 23
were moving those around or adjusting them through 24
the negotiations, but I don't recall was it all at 25
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once or multiple steps.  My recollection is it was 1
multiple steps, but I'm going to defer to Jeff and 2
his -- his -- 3

(BY MR. SKAARE)  Sure.  So we began 4 A.
negotiations in September of '21, made significant 5
offers -- and when I say "significant," we reached 6
out to a large number of landowners.  We started to 7
see some of these leases come in.  We received 8
feedback from a number of people, including some of 9
your clients, regarding multiple terms.  Those 10
terms included annual rental, and I'm going off of 11
memory.  They included increase in royalty, an 12
increase in the extension term bonus.  They 13
included percentage increase year over year.  They 14
included favored nations.  And perhaps others that 15
I'm not recalling at the moment. 16

And, I'm sorry, I should have asked that 17 Q.
question more specifically, but what I -- what I'd 18
intended was just -- and let me actually start -- 19
break it down and ask some different questions.  20

Is the $25-an-acre bonus, $4-an-acre 21
rental and 50 cent per metric ton the monetary 22
offer made by Summit in the first pore space leases 23
you mentioned that were set out -- sent out? 24

No. 25 A.
166

And what was the opening offer that Summit 1 Q.
made to landowners? 2

If my memory serves me correct, the bonus 3 A.
payment of $25 an acre is consistent.  The royalty 4
was 25 cents.  The annual rental was $2 per acre.  5
And the reason the majority of the changes came 6
together, though discussed with multiple 7
landowners, is primarily due to the favored nations 8
clause, at which point we sent out a first 9
amendment to our pore space agreements to anyone 10
who had signed prior to provide them with the same 11
terms as what we eventually came to from the 12
negotiations on -- as I testified was 450-plus 13
different landowners. 14

And so once you had given all of the 15 Q.
landowners that most favored nations clause, you 16
were unable to modify things for any additional 17
landowners negotiating with you without changing 18
all the other agreements.  Is that your testimony? 19

With respect to compensation, yes.  Well, 20 A.
may I qualify that?  Any change applied to 21
everyone. 22

And so other than the change such as the 23 Q.
no surface-facilities clause we discussed, what 24
were the changes to the compensation level you just 25
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mentioned, you simply didn't make changes for other 1
landowners in individual negotiations; is that 2
right? 3

I think that's correct, yes.4 A.
MR. BOESHANS:  Change to compensation. 5
MR. BRAATEN:  I included that, yeah. 6
(MR. BRAATEN CONTINUING)  So other than 7 Q.

the coal leases you say you looked at when you 8
started developing this, did you gather any 9
information or do any research or investigation 10
other than that to arrive on monetary amounts to 11
put into the leases? 12

(BY MR. BOESHANS)  With my -- you know, in 13 A.
my former role I was aware of compensation related 14
to Minnkota's project, but other than that, at the 15
time there weren't any other public available 16
references, if you will, lease terms around CO

2
 17

projects that I was -- had access to.  And so the 18
only thing from a CO

2
 perspective, market 19

perspective that I had was the one project that I 20
was familiar with.  And -- 21

But -- I'm sorry.  Go ahead.  22 Q.
So, yeah, that was kind of the -- that was 23 A.

what I would describe as the extent of it. 24
Okay.  Can I have you turn to Section 17 25 Q.
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of Exhibit D to the storage agreement in the 1
application, Exhibit 1A.  Sorry, we've got exhibits 2
within exhibits.  That got a little long.  But we 3
are looking at Exhibit 1A, the application.  Within 4
that exhibit there is a storage agreement, and 5
attached to that storage agreement is Exhibit D 6
which is the Form of Pore Space lease.  7

(BY MR. SKAARE)  Yep. 8 A.
Within that Exhibit D, Section 17 I'd like 9 Q.

to direct your attention to.  10
I am there. 11 A.
Thank you.  So this section states that 12 Q.

the bonus and royalty amounts contemplated and paid 13
to lessor hereunder is compensation for, among 14
other things, damages sustained by lessor for lost 15
land value, lost use of and access to lessor's land 16
and lost value of improvements, if any, and to the 17
extent applicable.  18

So if Summit needs to access some of its 19
facilities and it drives across the farm field 20
planted with wheat and takes out part of a farmer's 21
crop and that farmer is unleased, this provision 22
says they don't get damages for the part of their 23
crop that was destroyed and they've already been 24
compensated with the royalty? 25
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That is incorrect. 1 A.
Okay.  Explain how that's wrong.  2 Q.
So under paragraph 11 on page D-4, we have 3 A.

our Hold Harmless and Indemnification.  The intent 4
of paragraph 17 is essentially acknowledgment that 5
the bonus and royalties are compensation for the 6
use of, in this case, the real property or the pore 7
space.  So acknowledging that if we did permanent 8
storage, that that particular reservoir may be 9
unusable in the future, so the clause was intended 10
to be acknowledgment that the compensation would 11
utilize and use that pore space. 12

So then in 17 would it be accurate to say 13 Q.
that the intent is to limit that language as if we 14
added to the end "rising out of the ordinary and 15
reasonable operations of Summit"?  And I'm not 16
asking to amend it.  I'm just trying to make myself 17
understood here that when you say that the bonus 18
and the royalty amounts are compensation for lost 19
land value, lost use of access, you're saying it's 20
compensation for lost land value, lost use and 21
access arising from exercising the rights to inject 22
into the pore space but not I accidentally started 23
a fire in your field? 24

You are correct.  We are not seeking -- 25 A.
170

your characterization is correct. 1
Okay.  So in Section 16 there's a force 2 Q.

majeure clause.  When a force majeure clause is 3
signed between two parties to a contract, generally 4
speaking we understand how that's going to work if 5
there's a dispute, but in the event of force 6
majeure here if -- well, let me start over.  7

In the event of a force majeure event to 8
which Section 16 would apply, who would make the 9
determination as to whether it was a legitimate 10
force majeure event for an unleased mineral 11
owner -- or an unleased surface owner on whom this 12
contract is being imposed by the Commission? 13

I'm sorry to ask the qualifying question.  14 A.
Who would make the decision that the force majeure 15
event happened in an unleased landowner scenario?  16

Yeah.  Maybe a better way to ask it is to 17 Q.
whom should the landowner go to for relief in that 18
scenario, the Commission or a court? 19

I don't know. 20 A.
Okay.  Let's look at Section 18.  If a 21 Q.

landowner gives Summit a warranty of title and 22
someone else sues Summit saying I own that 23
property, not Joe over there, does a warranty of 24
title require that landowner to step in and defend 25
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Summit and hire lawyers to defend them? 1

Technically, perhaps, but I'm not sure 2 A.
that's how it works in general practice. 3

But as a matter of law, that landowner who 4 Q.
gave the warranty of title is legally obligated to 5
provide a defense to Summit because that's 6
literally what the warranty is; right? 7

Sure.  Yes. 8 A.
And Summit is asking the North Dakota 9 Q.

Industrial Commission to impose an obligation to 10
warrant title on a landowner; is that right? 11

I understand the question.  Yes. 12 A.
That is right? 13 Q.
It is right. 14 A.
Do you understand how that would even be 15 Q.

possible as a lawyer?  Because it starts to sound 16
like indentured servitude, doesn't it? 17

Wouldn't characterize it that far. 18 A.
On that spectrum? 19 Q.
My answer to warranty of title is 20 A.

generally that, to be clear, common property law in 21
my experience in property law is that while, yes, 22
it does suggest that there be a duty to defend, it 23
means that your ownership, that you would stand by 24
that and support in the form of documentation or 25
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otherwise that would show your ownership.  So if 1
there was recorded deeds and everything was in 2
place, that would stand to -- you know, that would 3
stand as record title.  If there were things such 4
as dresser-drawer deeds or deeds to others, late 5
filed or after death filed -- excuse me -- 6
recorded, I think we're looking at those types of 7
warranties that they don't exist or that to the 8
extent that they're aware. 9

But if you simply said the lessor hereby 10 Q.
represents that to the best of his knowledge he has 11
no dresser deeds or stray deeds and is not aware of 12
any unrecorded documents, that would all mean 13
exactly what you just said.  14

Mm-hmm. 15 A.
But then when you used the word "lessor 16 Q.

represents and warrants," that triggers all the 17
warranties of title and covenants of title that 18
includes a title warranty, that includes the 19
obligation to defend, that includes the obligation 20
to hire lawyers to defend Summit; right? 21

Fair. 22 A.
Does Summit believe that the Commission 23 Q.

can impose a warranty of title on an unwilling 24
landowner to warrant title to another person or 25
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company or anyone?  Is that what you're asking for? 1

I think it would make sense that to the 2 A.
extent the lease indicates what you're suggesting, 3
a modification would make sense.  That is not our 4
intention. 5

But you agree that is what it says? 6 Q.
I don't necessarily agree.  I would need 7 A.

to look at it closely.  I don't believe that was 8
the intention, but I understand the argument. 9

I mean, it says, "Lessor hereby warrants 10 Q.
and agrees to defend title."  11

Yes, it does. 12 A.
Real quick, I just want to note that we 13 Q.

had a discussion just now about the warranty of 14
title and I didn't address that, but there is a 15
warranty as well in the storage agreement at 7.1.  16
Would you agree that similarly there it was not the 17
intent to impose a title warranty on individual 18
landowners to defend title for Summit? 19

Yeah.  I think that's fair.  And -- and 20 A.
for the sake of the Commission to know and 21
understand that, typically the warranty and -- and, 22
again, this is in practice.  If somebody else 23
claims that they own your land, we are asking that 24
you would stand up alongside us and say, no, I own 25
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my land.  And so that was the intention.  I 1
understand the adjustments that may need to be made 2
for that purpose. 3

Before I leave it again, in the storage 4 Q.
agreement at 10.1, there's a provision on Transfer 5
of Title.  I'll let you get there.  6

Thank you.  I'm sorry, I was taking notes.  7 A.
Can you tell me where we're going?  8

I think I sent us to the wrong place 9 Q.
anyway so that worked out.  I'll come back to it, 10
but I do want to check on also to 10.2.  It's on 11
page 13.  Oh, sorry, I'm on a different one.  I 12
don't know if my page numbers are the same, but 13
Section 10.2, Waiver of Rights to Partition.  14

Sort of a similar question, but with 15
respect to Section 10.2, are you asking the 16
Commission to issue an order that landowners have 17
no further rights in perpetuity to bring a 18
partition action of property? 19

No.  So a modification may be required 20 A.
there. 21

And you'd agree that even if the 22 Q.
Commission had jurisdiction over an individual, it 23
doesn't have jurisdiction to bar partition actions 24
in perpetuity for a piece of property? 25
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That's correct. 1 A.
Are you familiar with the process, just 2 Q.

generally, that occurs at the end of project and 3
upon certification to the State of North Dakota? 4

Yes.5 A.
MR. BOESHANS:  Generally, yes. 6
So in the Century Code 38-22-17, it says 7 Q.

that once a certificate is issued, title to the 8
storage facility and to the stored carbon dioxide 9
transfers without payment of any compensation to 10
the State.  Are you just generally familiar with 11
that provision and what it means? 12

I am. 13 A.
And when that provision states title to 14 Q.

the storage facility and to the stored carbon 15
dioxide transfers, can you tell me how you 16
understand, and you not as a lawyer but you as 17
Summit, how -- or let me ask it better.  How does 18
Summit understand the phrase "title to the storage 19
facility" and what that means? 20

I would say it is a transfer of the 21 A.
leasehold rights as well as the stored CO

2
. 22

And so would another way to say that be to 23 Q.
say that it transfers all property rights Summit 24
has in the storage facility to the State as well as 25
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the stored CO

2
? 1

That is fair. 2 A.
Okay.  Could one of the unleased 3 Q.

landowners market the CO
2
 being stored? 4

No. 5 A.
Why not? 6 Q.
Under the terms of the lease and also 7 A.

under the terms of the lease that we intend to ask 8
for in Exhibit D, ownership to the CO

2
 in exchange 9

for the compensation belongs to Summit or in that 10
case the State. 11

And if there were no lease, would the CO
2
 12 Q.

being put under land of an objecting landowner 13
eventually be abandoned there as a matter of law?  14
Well, let me ask a different question. 15

You indicated that a landowner couldn't 16
commercialize or market the CO

2
 being stored there 17

and it's because of the provisions of the pore 18
space leases signed by individuals or by the 19
provisions of the Form of Pore Space Lease.  If the 20
Commission didn't impose that Form of Pore Space 21
Lease on a landowner, would there be any barrier to 22
them pulling the CO

2
 out and marketing it? 23

Legally or technically?  24 A.
Both.  And I understand you can't 25 Q.
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necessarily speak to all of them, but just whatever 1
you know.  2

To the extent -- so the storage and in 3 A.
this case the removal would require the cooperation 4
of multiple landowners, and so I don't believe 5
technically they could without other agreements. 6

Why couldn't a landowner put a well 7 Q.
directly under their own property into their own 8
pore space and just pull up whatever's there? 9

Because it would likely impact the 10 A.
surrounding landowners depending upon -- I 11
understand the question.  Yes, assuming it didn't 12
impact other landowners. 13

Can I have you turn to Exhibit 1A to the 14 Q.
storage agreement and specifically to Exhibit D, 15
the Form of Pore Space Lease to the storage 16
agreement, and then specifically Section 25.  17

I am there. 18 A.
And 25 states Confidentiality and says, 19 Q.

"Lessor shall maintain in the strictest confidence, 20
for the benefit of Lessee, all information 21
pertaining to the compensation paid under this 22
Lease, any information regarding Lessee and its 23
business or operations on the Leased Premises or on 24
any other lands, the capacity and suitability of 25
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any Reservoir or reservoirs and subsurface pore 1
spaces, stratum or strata unitized or amalgamated 2
therewith, and any other information that is deemed 3
proprietary or that Lessee requests or identifies 4
to be held confidential, in each such case whether 5
disclosed by Lessee or discovered by Lessor."  6

Is Summit asking the North Dakota 7
Industrial Commission to impose that prohibition on 8
free speech on unleased mineral owners and surface 9
owners? 10

We would strike that clause. 11 A.
Section 34 of that same document has an 12 Q.

insurance clause.  13
MR. BENDER:  We'd be willing to strike 14

that. 15
MR. BRAATEN:  Okay.  I guess that gets rid 16

of all my questions.  17
(MR. BRAATEN CONTINUING)  No.  So I have a 18 Q.

specific one.  Is the intent here that the million 19
dollar limit is a limit in place with respect to 20
that tract in that lease or a million dollar limit 21
for the entire project? 22

I'm not sure. 23 A.
Okay.  Is Summit only maintaining an 24 Q.

insurance policy with a million dollar limit for 25
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this project? 1

(BY MR. BOESHANS)  No. 2 A.
Okay.  And so just to follow up, this 3 Q.

provision is not indicative of what Summit's actual 4
insurance levels are but rather what they're 5
providing within a contract as a contractual 6
obligation that they will take on for a landowner; 7
is that fair? 8

I think that's fair, yes. 9 A.
Okay.  10 Q.
HEARING EXAMINER GARNER:  I think now's 11

probably a good time to take another ten-minute 12
break. 13

MR. BRAATEN:  Sure.  Thank you.14
HEARING EXAMINER GARNER:  We're off the 15

record.  16
(Recessed at 3:03 p.m. and reconvened at 17

3:18 p.m.) 18
HEARING EXAMINER GARNER:  We are back on 19

the record.  Mr. Braaten, you were questioning 20
Summit's witnesses. 21

MR. BRAATEN:  Thank you, Your Honor. 22
(MR. BRAATEN CONTINUING)  So back to the 23 Q.

insurance provision.  Would Summit do a waiver of 24
subrogation with respect to the insurance it's 25
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carrying for the landowners? 1

(BY MR. SKAARE)  Yeah, I believe we could. 2 A.
And would that apply to both the 3 Q.

landowners and their renters? 4
Well, so waiving rights of subrogation 5 A.

would prevent any insurance company from recovering 6
from who is legally held liable. 7

But just as to the landowner and their 8 Q.
renter is what I'm asking.  9

I think we could consider that, yes. 10 A.
And would that be a change, then, to 11 Q.

the -- both the Exhibit D form lease as well as the 12
section in the storage agreement we talked about?  13
Wait.  Now I confused myself.  Never mind.  14

I'm just talking about Section 34 of the 15
Exhibit D.  Is that a change that could be made 16
there? 17

I believe we could present something to 18 A.
that effect. 19

Would the commercial general liability 20 Q.
insurance cover -- that's referenced in Section 34 21
here cover pollution events or contamination 22
events? 23

I am not sure. 24 A.
Is that something that Summit is willing 25 Q.
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to have insurance for that covers the landowners? 1

I believe we've indemnified under 2 A.
paragraph 11 --3

Okay.  4 Q.
-- for those same purposes. 5 A.
If that's true, is it fair to assume that 6 Q.

you do have insurance for that? 7
I would believe we do, yes. 8 A.
And so with respect to whatever insurance 9 Q.

policy Summit has for pollution and contamination 10
events, can it add the landowners who own the 11
property as additional insureds on those policies? 12

Subject to that language, I think we could 13 A.
add as additional named insureds.  Let me verify 14
that with my team. 15

I understand.  16 Q.
There is a legal term of art there that I 17 A.

would need to address with my legal team. 18
Okay.  Is there a reason for -- well, let 19 Q.

me ask:  With respect to Section 34 and the million 20
dollar liability limit, is Summit putting in place 21
a separate insurance policy for each tract? 22

No, I don't believe that to be the case. 23 A.
Okay.  So is there one insurance policy 24 Q.

covering all tracts of land with a million dollar 25
182

limit? 1
I believe the limit's -- yes, there is a 2 A.

policy. 3
Okay.  And can Summit add the landowners 4 Q.

to its general liability policy as additional 5
insureds? 6

I would need to talk to our legal team. 7 A.
Okay.  Does that seem like a fair thing to 8 Q.

do if you're forcing those landowners into this 9
facility to take on that risk without any choice in 10
the matter? 11

I think it seems fair, yeah. 12 A.
We were looking at the application earlier 13 Q.

at I think PS-5.  Yeah, if you could look at the 14
application, page PS-5 with the diagram on it.  15
It's Figure PS-3, project summary map.  We talked a 16
little bit about the facilities and I'm going to 17
talk about the facilities after the terminus point, 18
and when I say that, what I mean is essentially 19
everything downstream from the Midwest Carbon 20
Express Pipeline.  21

So after that terminus point, we talked 22
about flowlines.  We talked about a valve station 23
at the terminus point and obviously there's the 24
Class VI injector wells.  What other surface 25
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facilities will you have, if any, other than the 1
ones I just mentioned downstream from that terminus 2
point? 3

(BY MR. BOESHANS)  Sure.  There's -- 4 A.
that's going to be covered in Section 5 of the 5
application and there's a diagram in there.  It'll 6
be testified here later when we get to that 7
section.  But, generally speaking, there's a 8
launcher receiver there.  There's metering and 9
measurement, there's -- as well as -- as I recall, 10
but, anyway, we'll get into the system layout in 11
Section 5. 12

And is that one of the folks from EERC 13 Q.
that'll be covering that? 14

It will be a person from EERC along with 15 A.
Jimmy Powell, our chief operating officer. 16

Okay.  And I see that you have positive 17 Q.
manual shutoff valves, emergency shutoff valves, a 18
blow-down, a pressure control valve, some check 19
valves and block valves.  Have you done any kind of 20
modeling or investigation or research into the 21
safety aspects of those valves and what happens 22
with a valve failure? 23

Yeah, again, I'm going to defer those to 24 A.
Jimmy and the team that comes up here for that 25
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specific section. 1

If I have questions about performing LOPA, 2 Q.
or level of protection analysis, or hazard and 3
operability study, would those also be questions 4
for those same folks? 5

That's correct. 6 A.
I'm going to have you go back up to 7 Q.

Section 3.9 of the storage agreement within the 8
application.  We were talking earlier about 9
Exhibits B and C to the storage agreement and the 10
tract participation factors, and I think I was 11
asking if the participation factor was the 12
percentage of acreage owned proportionately within 13
the storage facility.  Is that the proportionate 14
acreage owned in that particular storage facility, 15
being the Hintz or the Leingang or the BK Fischer? 16

(BY MR. SKAARE)  I believe I understood 17 A.
your question.  I believe the answer is yes.  That 18
was a little long. 19

So in Sections 3.7, 3.8 and 3.9 of the 20 Q.
storage agreement, there's a discussion of transfer 21
of storage substances from one storage facility to 22
another.  And it says that this is allowed when the 23
ownership between the storage facility and the 24
transfer storage facility is common.  What do you 25
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mean by -- or what does this contract or storage 1
agreement mean when it says the ownership between 2
the storage facility and the transfer storage 3
facility is common? 4

It's not intended to talk about a storage 5 A.
facility that is adjacent to each other.  It is 6
intended to talk about the storage facilities that 7
may be in a stacked play. 8

Okay.  Makes a lot more sense that way.  9 Q.
It does.10 A.
And so this provision doesn't -- or 11 Q.

wouldn't have any applicability unless and until 12
Summit were to permit an additional storage 13
facility in a formation above or below the 14
formation it's targeting with these proceedings? 15

That is correct. 16 A.
Okay.  Did any of the landowners attempt 17 Q.

to limit the scope of their lease vertically based 18
on the formation being targeted? 19

If you recall, that was a request that you 20 A.
made. 21

Okay.  Did -- did any other landowners 22 Q.
make a request to limit vertically the scope of the 23
lease with Summit? 24

No. 25 A.
186

Okay.  Do you have all of the agreements 1 Q.
and rights under contract necessary for any surface 2
facilities planned at present? 3

Yes. 4 A.
There was some discussion earlier about 5 Q.

the boundary lines for both the CO
2
 plume as well as 6

the storage facility boundaries.  7
Mm-hmm. 8 A.
Do you have an understanding of why the 9 Q.

storage facility boundary is required to be drawn 10
outside of the CO

2
 plume? 11

(BY MR. BOESHANS)  Yes.  My understanding 12 A.
of why the storage boundary is outside of the CO

2
 is 13

so that, you know, kind of per the requirements of 14
the permit, we're required to operate within the 15
boundary that we're permitted to operate in.  Okay.  16
And so we use the methodology described to 17
determine a boundary, you know, with the 18
understanding there's five-year review and renewal 19
and adjustment.  So we've identified the boundary 20
in our case of outside of the post-injection 21
stabilized plume area, so -- 22

Is it your position or belief that the 23 Q.
area of the reservoir in which you are operating is 24
confined to the area of the reservoir into which 25
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you are physically injecting CO

2
 and it is existing 1

in the reservoir thereafter? 2
Say that again so I under -- make sure I 3 A.

got the question. 4
MR. BRAATEN:  Could I have you read it 5

back. 6
(Record read as requested.) 7
MR. BENDER:  I don't think that the 8

question's clear.  I think it's ambiguous.  You 9
aren't talking about whether you're talking about 10
the areal extent, you're talking about vertical.  11
So I don't know that he can answer without you 12
being specific. 13

(MR. BRAATEN CONTINUING)  Okay.  Well, let 14 Q.
me just take another run at it.  15

MR. BENDER:  What I'm getting at is 16
there's vertical limits and horizontal limits, 17
and -- 18

MR. BRAATEN:  Right.19
MR. BENDER:  -- you haven't defined -- 20

perhaps you want him to answer both.  I don't know.21
MR. BRAATEN:  Yeah.  No.  That's fair. 22
(MR. BRAATEN CONTINUING)  So let's confine 23 Q.

my question to within -- in between -- vertically 24
in between the confining layers as defined by the 25
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application.  So when I am talking about the 1
reservoir for this question, it's in between the 2
confining layers.  And we'll call that the target 3
reservoir.  4

Mm-hmm.  5 A.
Is it your position or belief that 6 Q.

Summit's operations are confined to that part of 7
the target reservoir containing actual CO

2
 that was 8

injected by Summit? 9
It's my understanding and belief that in 10 A.

our application we're requesting a permit to store 11
CO

2
 in that -- in this case the Broom Creek 12

Formation and the confining layers above and below.  13
If that's what you mean by operations is the 14
storage of CO

2
, then I would say yes. 15

What else constitutes your operations 16 Q.
other than the storage of CO

2
 downhole from the well 17

injectors? 18
So we have monitoring of various, you 19 A.

know, reservoir formations, monitoring equipment 20
along the well, monitoring of the plume using 3D 21
seismic, for example, and so those are all parts of 22
what I would say the operations is the monitoring 23
of the activities of the well which we're 24
monitoring outside of the storage horizons. 25
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Why are you monitoring outside of the 1 Q.

storage horizon? 2
To confirm -- confirm storage or permits, 3 A.

if you will. 4
Are you monitoring anything other than the 5 Q.

chemical makeup of the fluids in the reservoir, the 6
target reservoir? 7

So we're going to get into that, you know, 8 A.
extensively in the monitoring plan, of course.  You 9
know, we're -- we're monitoring, you know, water 10
quality at various horizons which will be 11
identified in the monitoring plan.  We are 12
monitoring the plume movement over time, and that's 13
covered in the monitoring plan as well. 14

How do you monitor -- 15 Q.
We're monitoring the -- or monitoring the 16 A.

wellbore and doing inspections on the wellbore, 17
those kinds of things. 18

How do you monitor the movement of the 19 Q.
plume? 20

We're proposing again in our monitor plan, 21 A.
which we'll get into that in detail, but we're 22
planning to monitor it incrementally using -- or 23
periodically using 3D seismic as our current -- 24
current proposal. 25
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Does any of your monitoring look at the 1 Q.

pressures in the formation? 2
Yes.  There is -- or there are pressure 3 A.

temperature sensors within the -- within the 4
wellbore. 5

Do you get data on temperature and 6 Q.
pressure anywhere other than at the wellbore? 7

We will also get that in the deep 8 A.
subsurface monitoring wells, stratigraphic wells 9
that are identified on -- what is it, PS-3 or 4. 10

How many of those do you have? 11 Q.
We have three. 12 A.
Three stratigraphic -- stratigraphic test 13 Q.

wells? 14
Well, monitoring wells, yeah. 15 A.
Okay.  How many total monitors do you have 16 Q.

for temperature and pressure within the reservoir? 17
So I'll defer that to the discussion on 18 A.

monitoring because I don't -- but we have them on 19
the stratigraphic wells, as I mentioned, deep 20
stratigraphic monitoring wells. 21

Why are you monitoring the temperature and 22 Q.
pressures in the reservoir? 23

Again, I'm going to defer to the -- to the 24 A.
team that presents the monitoring plan to give you 25
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the specifics on the recommendations and why we're 1
doing that. 2

Do you know what the Safe Drinking Water 3 Q.
Act says about where to place the boundaries for 4
your storage facility? 5

I do not specifically. 6 A.
Do you think that the boundaries as 7 Q.

defined by the Safe Drinking Water Act for the 8
protection of freshwater aquifers is the same as 9
the area within which you need to obtain property 10
rights for your project? 11

Say that again. 12 A.
Do you believe that the area required to 13 Q.

be used for a storage facility in the Safe Drinking 14
Water Act is the same as the area within which you 15
need to acquire property rights for your project? 16

I would say I don't specifically know 17 A.
that. 18

Who would know that? 19 Q.
(BY MR. SKAARE)  So if I can ask, are you 20 A.

asking if the Safe Water Drinking Act applies?  21
No.  I'm asking if the boundaries required 22 Q.

by the Safe Drinking Water Act are the same as the 23
boundary around the property rights that you needed 24
to acquire for your project? 25
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MR. BENDER:  We have another witness that 1

we're going to call who will be able to answer that 2
question. 3

(MR. BRAATEN CONTINUING)  You guys don't 4 Q.
know the answer? 5

I'm not sure I understand the question. 6 A.
MR. BRAATEN:  I have nothing further. 7
HEARING EXAMINER GARNER:  Any questions 8

from the staff?  9
                                        EXAMINATION 10
BY MS. MADCHE:11

I'll jump in here first.  Just as a 12 Q.
preamble before I start asking my questions, 13
because we are listening to these as combined cases 14
for all three applications, if I ask a question and 15
it applies to all three, by all means provide the 16
answer for each individual one.  I'll try to 17
clarify if I think there's going to be a question 18
that would be more consistent across all three or 19
an individual question.  20

And to start out, my questions here I'm 21
going to be talking about are within the Project 22
Summary section of the three applications.  23

So in your Exhibit 2A through 2C that you 24
had provided showing the business structure for the 25
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three LLCs, I just want to have you clarify that 1
when you have SCS Carbon Transport LLC listed as 2
the flowline operator, that you are intending to 3
mean that the three flowlines for these three 4
facilities will be operated by SCS Carbon Transport 5
LLC but the ownership will still be under the 6
individual Summit Carbon Storage, LLCs; is that 7
correct? 8

(BY MR. BOESHANS)  That's correct. 9 A.
You currently stated that you have 57 10 Q.

ethanol plants with contracts on.  Is it fair to 11
state at this time all of those ethanol plants are 12
currently emitting all of their CO

2
 production that 13

they make? 14
Yes, to the best of my knowledge. 15 A.
How many miles of MCE pipeline, the 16 Q.

transmission pipeline, is within the PSC 17
jurisdiction in North Dakota? 18

So there's -- okay.  You're asking how 19 A.
many miles within the -- 20

Of the transmission pipeline, how many 21 Q.
miles are in North Dakota that would be under PSC 22
jurisdiction? 23

I'm going to defer to Jimmy on that 24 A.
question.  My recollection is it's 352 miles, but, 25
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again, that -- I want to make sure that we get the 1
right number. 2

On page PS-3 of all three applications, 3 Q.
you report that the three storage facilities 4
combined over a 20-year proposed injection period 5
were modeled to be able to store approximately 352 6
million metric tons of carbon dioxide which would 7
be on average around 17.6 million metric tons a 8
year.  Additionally, later on on that page you 9
state that the Midwest Carbon Express, the MCE 10
transmission pipeline, is being designed to 11
transport 18 million metric tons a year.  Can you 12
provide approximately how many metric tons you 13
currently have contracts for? 14

Yes.  Couple of things there.  The current 15 A.
design of the MCE pipeline system is 18 and a half 16
million metric tons.  With the 57 plants we have 17
approximately 16 million tons -- or they emit 18
approximately 16 million tons that could be 19
captured. 20

And as a follow-up to that, if you ended 21 Q.
up getting to a point where you have contracts with 22
a value that is up to what your current design is 23
for the MCE pipeline, would you just be looking at 24
additional storage facilities to be permitted to 25
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take on the additional capacity? 1

That's correct. 2 A.
MS. MADCHE:  Those are the only questions 3

I have for this group.  Thank you. 4
                                        EXAMINATION 5
BY MR. STOLLDORF:6

I'm going to talk a little bit about 7 Q.
Section 1 of the pore space to start off with, and, 8
again, some of these answers may relate to SCS2 and 9
3.  Please answer for all of them if you can.  10

Within the proposed storage facility area 11
shown, it's both Figure 1-1 on page 1-2, or it's 12
Exhibit A, the tract map of the storage agreement.  13
In relation to that, has any pore space been 14
severed from the surface estate since April 9, 15
2009? 16

(BY MR. SKAARE)  No. 17 A.
Is that the case for SCS2 and 3 -- 1, 2 18 Q.

and 3? 19
That is the case for all three units. 20 A.
Was any pore space leased from the surface 21 Q.

owner prior to Summit leasing of the storage 22
facility? 23

No, for all three units. 24 A.
Is the storage facility and proposed well 25 Q.
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sites, testing and monitor equipment, flowline -- 1
and flowline located on or proposed to be located 2
on any Indian lands, historic or archeological 3
sites? 4

(BY MR. BOESHANS)  No. 5 A.
Okay.  And is that for all of them? 6 Q.
Yes, for all three. 7 A.
Have you guys seen the written comments 8 Q.

from the North Dakota State Historical Preservation 9
Office that was sent on May 15, 2024? 10

(BY MR. SKAARE)  I have. 11 A.
And do you intend to meet their requests? 12 Q.
We do. 13 A.
Will the development or operations of the 14 Q.

storage facility affect hydrocarbons, coal reserves 15
or any other potential mineral zones? 16

MR. BENDER:  The next witness will handle 17
that question.  18

(MR. STOLLDORF CONTINUING)  Okay.  I will 19 Q.
defer -- based on that answer, I will defer a 20
couple questions and go to a couple of errors we 21
found on the land descriptions.  22

Okay. 23 A.
The -- provided as part of the storage 24 Q.

facility area, a document called the Unit Legal 25
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Description for KJ Hintz, we'll need an amended 1
copy.  The errors are in Township 142 North, Range 2
85 West, Section 7.  It's listed as all of this 3
section is within the storage facility area.  This 4
instead appears to be the west half and the west 5
half of the northeast quarter, the northwest 6
quarter of the southeast quarter and the south half 7
of the southeast quarter.  Did you catch all that?8

MR. BENDER:  Do you have tract numbers?  9
MR. STOLLDORF:  No, but we could pull them 10

up. 11
(MR. STOLLDORF CONTINUING)  And then the 12 Q.

second one is Township 142 North, Range 86 West, 13
Section 25 where it states the east half of the 14
northeast quarter.  This instead appears to be the 15
west half of the northeast quarter.  16

Understood. 17 A.
And that is all for that section.  Oh, no.  18 Q.

No.  I've got a couple more.19
MR. STOLLDORF:  Did you find that tract?20
MS. MADCHE:  I'll keep looking.21
MR. STOLLDORF:  Okay.  22
(MR. STOLLDORF CONTINUING)  Now we'll move 23 Q.

on to the storage agreement.  And Article 1.1 24
defines carbon dioxide as including incidental 25

198
associated substances following the definition of 1
carbon dioxide stream from North Dakota 2
Administrative Code Chapter 43-05-01.  In the pore 3
space lease section, 3, royalty, page D-2, carbon 4
dioxides -- CO

2
 or carbon dioxides is called out.  5

Is -- the question is is payment based on 6
the mass of the CO

2
 component of the stream only or 7

the full injection stream mass including 8
incidental? 9

I believe it is on the full stream, but 10 A.
there is someone better able to answer that 11
question. 12

Okay.  Can you briefly explain why you 13 Q.
used the Milton Flemmer 1 as the type log in 14
Article 1.15 for all three storage agreements? 15

MR. BENDER:  We'll have another witness 16
who can answer that question. 17

MR. STOLLDORF:  Okay.  I think that's -- 18
sorry, I'm moving to a different question based on 19
your answer.  20

(MR. STOLLDORF CONTINUING)  I'm going to 21 Q.
move to Article 5, Tract Participations.  In the 22
storage agreement you indicate the tract 23
participation is based a hundred percent upon the 24
ratio of surface acreage within the facility area.  25
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Can you explain the reasoning behind using land 1
basis rather than pore volume? 2

Sure.  We believe that using a tract basis 3 A.
provides an equitable method for compensating all 4
landowners based upon the life of the project. 5

In Article 8, you touched on some of these 6 Q.
things earlier in cross-examination.  Just a couple 7
things I wanted to clarify.  That this use of 8
the -- the activities this is going to cover 9
includes like the location of monitoring equipment 10
for soil, gas, Fox Hills groundwater wells and also 11
any seismic equipment or activity? 12

That is correct. 13 A.
Okay.  14 Q.
And for the Commission's understanding, 15 A.

we'll continue to work as we have with willing 16
landowners for every opportunity. 17

MR. STOLLDORF:  Okay.  I think that's all 18
I have for that section and you guys. 19

MS. MADCHE:  So just to jump in, for the 20
two corrections, the first one was in tract 23.  21
The second one is tract 56.  22

MR. BENDER:  Thank you for that.  23
24
25
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                                FURTHER EXAMINATION 1
BY MS. MADCHE:2

And just one additional item in the 3 Q.
storage agreement and the pore space lease 4
agreement.  There is a note, so in Article 1.15 5
you're currently defining the storage reservoir is 6
including both the upper and lower confining zone 7
in addition to the injection zone, and then in 8
Article 3.6 where you talk about injection rights, 9
it states, The storage operator is granted to 10
inject into the storage reservoir any storage 11
substances in whatever amounts the storage operator 12
may deem necessary.  13

I just want to clarify, again, that the 14
injection and storage of CO

2
 should only occur 15

within the injection zone and not within the 16
confining zones.  17

(BY MR. BOESHANS)  Yeah.  Understood. 18 A.
MS. MADCHE:  Thank you.  19

                                        EXAMINATION 20
BY MR. SUGGS:21

All right.  I'll try to bat cleanup here.  22 Q.
A couple of things.  First, there were a number of 23
items that were discussed through the surface use 24
agreement and the lease attached to Exhibit D as 25
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possible amendments to language within both.  I 1
guess at this time I'm going to ask that whatever 2
that amended language is proposed to be, that it be 3
worked up and submitted as a supplemental.  4

And that -- I've got a -- I don't know if 5
it's a complete list, but there was a discussion 6
on -- so in the surface agreement it would be 3.3, 7
2.4, 7.1, 10.2 and 8.1, and then I think 25 and 34 8
of Exhibit D is what I caught.  I might have missed 9
a couple.  10

(BY MR. SKAARE)  Would you mind repeating 11 A.
that so I can cross-reference my notes?  12

Okay.  All right.  So I had notes on 13 Q.
3.3 -- so surface agreement -- I'll start with 14
surface agreement, 3.3, 2.4, 7.1, 10.2 and 8.1.  15

That matches. 16 A.
And then in the Exhibit D, I had Article 17 Q.

24 and 34? 18
That matches my notes. 19 A.
I'm also going to request -- the court 20 Q.

reporter is currently working up a transcript.  I'm 21
going to request that the transcript be provided as 22
a supplemental exhibit after the hearing.  23

Wade, specifically, there was a fair 24
amount of discussion as to the economics and the 25
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effect that this project would have on the North 1
Dakota economy.  And per your preamble in the 2
project summary on PS-3, you indicate that the CO

2
 3

storage is critical to both agriculture and energy 4
industries in North Dakota.  Is it your intent at 5
this time that the Commission will make a 6
determination with respect to 43-05-01-17 and the 7
fees required for submission -- or for injection of 8
CO

2
 and whether or not those fees shall be charged 9

pursuant to part A of that or part B, part A being 10
they contribute to the North Dakota energy or 11
agricultural economies, and part B, they don't?  Is 12
it your -- so the question is are you requesting 13
that that determination be made as a part of this 14
hearing? 15

(BY MR. BOESHANS)  Yeah, our request is 16 A.
that the Commission make the determination on 17
Summit's project part A or part B.  18

And you understand that if the 19 Q.
determination were to be that it did not contribute 20
and was subject to 1B, that we would need a 21
supplemental -- or not a supplemental -- subsequent 22
hearing to determine what those fees should be set 23
at? 24

I do understand that, yes. 25 A.
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With respect to that request, I'm going to 1 Q.

ask for another supplement of what you provided as 2
Exhibit 3A identifying, I guess, each of the 3
capture facilities that you have identified there 4
and where their locations are.  It's probably 5
sufficient just to indicate which states they're in 6
or just number them and give us the name so we can 7
determine whether or not they're -- where exactly 8
they are.  9

Understood. 10 A.
With respect to the cases on the docket 11 Q.

for the establishment of the pool and field 12
boundaries associated with these facilities, 13
does -- does Summit have any opposition or any 14
concern if the field boundaries are established as 15
the facility area boundaries, and the storage 16
reservoir or pool defined in those would be 17
equivalent to the storage area as proposed in the 18
surface use agreement? 19

No. 20 A.
I'm going to ask this here, though it may 21 Q.

be appropriate for another witness.  On your Figure 22
1-1, page 1-2, this is the map illustrating the 23
pore space.  Looking at Section 35 and 141-88, it 24
would look like the plume boundary is almost 25
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equivalent if not at the exact same point as the 1
storage facility boundary.  The line appears to be 2
at the same spot.  3

So can you say the diagram you're looking 4 A.
at again?  5

So Figure 1-1, it's on page 1-2 of the 6 Q.
application.  7

Okay.  Yes.  I have it now. 8 A.
And, again, so Township 141, Range 88, 9 Q.

Section 35, there's a little portion of the 10
identified stabilized CO

2
 plume extent that is at 11

the same point as the storage facility area -- at 12
the line that the storage facility area identifies.  13
So it looks like there's no buffer there.  Is that 14
intentional or is that something that should be 15
directed at another witness? 16

Yeah, we have another witness that can 17 A.
testify to the specifics, but there is a buffer 18
there. 19

Okay.  Do you know what that buffer is? 20 Q.
We'll have another witness testify exactly 21 A.

the buffer. 22
And would the other witness also be the 23 Q.

person to direct the odd shape of the plume?  So 24
when I say "the odd shape of the plume," there's a 25
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little carveout in the middle.  It looks like no CO

2
 1

is going to affect that central area.  2
Yes.  I think we'll defer that to the next 3 A.

section here -- 4
Next group.  5 Q.
-- the geologic modeling and simulations, 6 A.

to answer that. 7
Okay.  There was a fair bit of discussion 8 Q.

on Section 8 of the storage agreement.  And I just 9
want to point out that, I guess, there's -- Article 10
8.3 within -- within there indicates that the 11
damages will be paid to any surface owners 12
disturbed at the surface; is that correct? 13

(BY MR. SKAARE)  That is correct. 14 A.
One minor typo in the surface use 15 Q.

agreement, Article 15.1, I believe the title of 16
that section should be bolded and underlined.  17

(BY MR. BOESHANS)  Oh, Term?  18 A.
Yep.  Single word.  19 Q.
Article 16.2 on page 15 of the storage 20

agreement, I'm not a lawyer so I'm just looking for 21
what this language means.  The joinder and dual 22
capacity language here, I don't really want to 23
quote it at you -- I think you can read it 24
yourself -- but what is the intent of that article 25
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and specifically with respect to the "and any 1
additional interest thereafter acquired" language? 2

MR. BENDER:  Do you want me to take a 3
crack at it?  4

MR. SUGGS:  I don't care who answers it.5
MR. BENDER:  You don't have any objection?  6
MR. BRAATEN:  No. 7
MR. BENDER:  If there were a situation 8

where the operator, Summit, who is the operator, 9
and also owned an interest in the pore space, by 10
executing the storage agreement, they'd be 11
executing basically as both parties, both as an 12
operator and as an owner of the pore space.  13

MR. SUGGS:  So with that explanation, it 14
would have nothing to do with anything that a 15
landowner acquired after the point at which they 16
executed?  17

MR. BENDER:  I don't believe so.  It would 18
be -- it -- it would apply to a situation, though, 19
if Summit were to sign this as a -- as a joint 20
owner and then acquired additional surface 21
interests, that surface interest would then be 22
basically agreed upon with this language.  If -- if 23
that's something you -- I don't know that it's -- 24
it's certainly not necessary in -- in this 25
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agreement, so it's something that I can speak with 1
my clients and see if we can't get it resolved. 2

MR. SUGGS:  Okay.  Add that to the list of 3
supplemental language adjustments. 4

MR. BENDER:  Okay.  5
MR. SUGGS:  Okay.  That's all I've got.  6

Thank you.  7
                                        EXAMINATION 8
BY MR. BOHRER:9

Just a couple quick questions, Jeff, on 10 Q.
Exhibit 5A, if you go to page B-3.  That would be 11
as good as any.  12

(BY MR. SKAARE)  And what page was that?  13 A.
B-3.  On the very right column there's 14 Q.

blank columns, and we'll look at tract number 8, in 15
the life estate those columns are filled out all 16
the way across, and then there's four blank ones 17
there.  What's the -- what's the meaning of that -- 18
those interests or whatever they are with basically 19
zero participation? 20

Sure.  So as you look specifically on page 21 A.
B-3, tract number 8, JoAnne Skalsky owns a life 22
estate.  The -- the parties listed below her are 23
the remaindermen such that upon her death, they 24
gain the interest in the property. 25
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Okay.  1 Q.
And so we joined them in our pore space 2 A.

lease because they own a future interest. 3
Okay.  And then with your no surface 4 Q.

facility, no surface occupancy discussion and any 5
amendments that may take place with that, would it 6
be your intent that that language would not 7
preclude Summit from conducting future seismic 8
operations? 9

That is correct.  It is a no surface 10 A.
facilities. 11

MR. BOHRER:  Thank you. 12
MR. SUGGS:  Apologies, I do have two more 13

things to address.  14
                                FURTHER EXAMINATION 15
BY MR. SUGGS:16

There was a fair bit of discussion about 17 Q.
the NAICS code, the industrial codes.  The 18
provision in the rules, 43-05-01-07, it's part 3.c 19
indicates that four standard industrial 20
classification codes which best reflect the 21
principal products or services provided by the 22
facility shall be provided as part of the 23
application.  To date, the codes that have been 24
provided for other facilities have listed either 25
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the ethanol facility -- that have been related to 1
the ethanol facility that was being used or the 2
industrial entity as the source of the CO

2
 in the 3

case of DGC.  I don't recall what it was, but it 4
was related to the synfuels plant.  5

The code you provided would indicate it 6
was pipeline related as the source of the CO

2
 as far 7

as the sequestration facilities were concerned.  Do 8
you have the code or do you know what it is or can 9
you supply it for ethanol facilities as the source 10
of the CO

2
? 11

(BY MR. BOESHANS)  We could supply it.  I 12 A.
don't have it. 13

We'll probably request that.  If another 14 Q.
witness doesn't have it available, we'll request 15
that that probably be provided as well as the 16
potential -- well, at this time you're not 17
including the alternate source of the CO

2
 as the -- 18

MR. BENDER:  Mr. Suggs, one of our 19
witnesses is going to talk about Section 12 in 20
the -- in the application.  He would be the witness 21
to address the question about the codes. 22

MR. SUGGS:  Okay.  That's fine.  We'll -- 23
we'll hit it there then. 24

(MR. SUGGS CONTINUING)  And then one -- 25 Q.
210

one more, I guess, piece of clarification.  When 1
you were being questioned, Wade, regarding the 2
model and what was submitted to the Commission, you 3
indicated that the model had been submitted to the 4
Commission, the whole model.  Point of just 5
clarification, what is submitted to the Commission 6
is the numerical simulation in the GEM software 7
which includes the model as it was imported from 8
the geologic model that the EERC developed in 9
Petre -- or Petrel.  Sorry.  So we don't have the 10
whole geologic model.  What we have is the version 11
of it that comes in through the numerical 12
simulation.  So just a point of clarification on 13
that testimony.  14

Yeah.  That's my understanding as well, 15 A.
and certainly Amanda can testify on more specifics 16
as needed related to what was submitted to the DMR 17
in that regard. 18

MR. SUGGS:  And that's all I've got.  19
Thank you.  20

HEARING EXAMINER GARNER:  Any redirect, 21
Attorney Bender?  22

MR. BENDER:  No redirect.  23
HEARING EXAMINER GARNER:  Okay.  Call your 24

next witness. 25



NDIC HEARING - VOLUME I June 11, 2024

STEPHANIE A. SMITH Sheet 61 of 113
(701)255-3513 EMINETH & ASSOCIATES Page 211 to Page 214

211
MR. BENDER:  Okay.  We'll be calling 1

Amanda Douglas and Caitlin Olsen. 2
HEARING EXAMINER GARNER:  Okay.  3

Ms. Douglas, please raise your right hand.  4
AMANDA DOUGLAS,5

being first duly sworn, was examined and testified 6
as follows: 7
                                 DIRECT EXAMINATION 8
BY MR. BENDER:9

Amanda, state your full name for the 10 Q.
record, please.  11

Amanda Jordan Douglas.  I'd just like to 12 A.
note that I do go by Amanda Livers-Douglas, so you 13
may hear that as well today. 14

And, Amanda, by whom are you employed by? 15 Q.
The Energy & Environmental Research Center 16 A.

at the University of North Dakota. 17
In what capacity? 18 Q.
So I'm an assistant director for 19 A.

integrated subsurface projects. 20
Can you explain just very briefly what 21 Q.

that title includes in terms of your role with 22
EERC? 23

Yes.  So I oversee and manage the 24 A.
collection of geophysical and geologic 25
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characterization data.  I also manage and serve as 1
an advisor on commercial, carbon capture and 2
storage development projects.  I also oversee and 3
manage a team of geoscientists, including ten 4
geologic modelers. 5

Okay.  And I'd like you to highlight for 6 Q.
us your educational background and work experience.  7

I have a bachelor's from -- in physics 8 A.
from Concordia College in Moorhead, Minnesota, and 9
I have a master's in geology from the University of 10
Kansas.  11

My work experience includes three years as 12
a graduate research assistant at the Kansas 13
Geological Survey where I worked on a professional 14
seismic crew, and eight years of employment at the 15
EERC. 16

Amanda, what are some of your duties and 17 Q.
responsibilities with respect to your employment 18
with EERC generally and specifically with respect 19
to the project that's before us today -- or 20
projects? 21

So as previously stated, my roles at the 22 A.
EERC with respect to this project in particular, I 23
oversaw the development of several sections of the 24
storage facility permit application.  I also 25

213
advised on data collection as well as geologic 1
modeling and simulation. 2

And it's my understanding that you had 3 Q.
direct involvement in Sections 2 and 3 as well as 4
Appendix C; is that correct? 5

That's correct. 6 A.
Okay.  Let's turn your attention to 7 Q.

Sections 2 and 3 of the application.  Can you 8
provide us with a brief overview of what your 9
testimony will cover? 10

Yes.  So I'll be providing a high-level 11 A.
overview of the key takeaways from Section 2, 3 and 12
associated appendices which are Appendix A and C. 13

Okay.  And Wade provided us with sort of a 14 Q.
high-level overview of the project.  What I'd like 15
you to do is provide the Commission with a more 16
detailed overview of the project.  17

Okay.  18 A.
You'll do that? 19 Q.
Yeah. 20 A.
Okay.  Let's start, how was the project 21 Q.

area selected? 22
So as Wade previously testified to, there 23 A.

are several factors with respect to the technical 24
considerations related to the suitability of the 25

214
geology for determining the site location.  1

Previous state and federal funded projects 2
suggested that this region of North Dakota has 3
suitable geology for CO

2
 storage.  Through this 4

project, acquisition of site-specific data 5
confirmed the viability of the subsurface geology 6
for safe and permanent storage of CO

2
. 7

Can you explain for the Commission staff 8 Q.
and opposing counsel why the Broom Creek Formation 9
in this area is a good candidate for CO

2
 storage? 10

Yes.  So the Broom Creek in this area has 11 A.
sufficient thickness and porosity and permeability 12
for the injection and storage of large volumes of 13
CO

2
.  It's also at a depth at which CO

2
 would stay 14

in a super-critical state which is conducive for 15
the efficient use of pore space.  16

I'd also like to point to figure 2.9 on 17
page 2-16.  So this is a map of the extent of the 18
Broom Creek Formation in North Dakota showing that 19
the Broom Creek is laterally extensive across this 20
project site.  The Broom Creek is also overlain by 21
an upper confining zone that is devoid of 22
transmissive faults and fractures with sufficient 23
vertical extent and permeability to serve as fluid 24
migration pathways, and that upper confining zone 25
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is laterally continuous over the storage facility 1
areas. 2

Amanda, now I'd like you to discuss a bit 3 Q.
the confining zones of the Broom Creek Formation.  4
You explained for us why the Broom Creek Formation 5
was selected from the standpoint of it being 6
prevalent in the area.  Can you now discuss for us 7
the confining zones above and below the Broom 8
Creek? 9

Yes.  So the upper confining zone is 10 A.
considered to be all of the formations from the top 11
of the Spearfish Formation down to the top of the 12
Broom Creek Formation.  And so I'd like to point 13
you guys to page 2-19.  So we're showing on Figure 14
2-11 a well log display, and I'd just like to point 15
you to the upper confining zone which is labeled as 16
the Opeche/Spearfish.  17

So this is log data from the Milton 18
Flemmer 1 well, and so at the Milton Flemmer 1 well 19
the upper confining zone consists of the Spearfish, 20
Minnekahta and the Opeche.  The Minnekahta is 21
typically used to differentiate between the 22
Spearfish and the Opeche.  At the Milton Flemmer 23
well, the Minnekahta is approximately 23 feet 24
thick, but the Minnekahta pinches out.  And so 25

216
that's why we'll refer to the upper confining zone 1
here as the Opeche/Spearfish because in most places 2
for this specific storage facility area and the 3
other two storage facility areas, the 4
Opeche/Spearfish is undifferentiated due to the 5
absence of the Minnekahta. 6

Now, what properties in the upper 7 Q.
confining zone that you just discussed make it a 8
good seal? 9

So the upper confining zone has a low 10 A.
permeability and porosity.  It also has a high 11
relative permeability -- or sorry -- a high 12
capillary entry pressure relative to the injection 13
zone.  It is devoid, as I mentioned, of faults and 14
fractures with sufficient permeability and vertical 15
extent to act as a fluid migration pathway.  And 16
it's laterally extensive across the storage 17
facility areas. 18

And what data did you use to validate 19 Q.
suitability of the storage complex for CO

2
 injection 20

and long-term storage? 21
So I'm going to point you to the two maps 22 A.

on page 2-5 and 2-6, which is Figure 2-3 and Figure 23
2-4.  So these maps are showing the data used for 24
our evaluation as well as the construction of the 25
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geologic model.  So this includes 2D and 3D seismic 1
data.  It includes site-specific well log, core, 2
fluid sampling and formation testing data as well 3
as regional logs, core, fluid samples and formation 4
testing data. 5

And, Amanda, what are the mechanisms for 6 Q.
geologic confinement? 7

So initially as -- after the CO
2
 is 8 A.

injected, it will be contained by the upper 9
confining zone itself.  So the CO

2
 is a buoyant 10

fluid and it will be contained under the effects of 11
relative permeability.  12

So laterally the CO
2
 will be contained via 13

residual gas trapping, and as CO
2
 dissolves in the 14

formation brine, it'll be confined through 15
solubility trapping.  As mentioned after the -- as 16
the CO

2
 dissolves, the brine it dissolves into will 17

become more dense and that will eventually sink 18
lower in the Broom Creek Formation.  And over a 19
much longer period of time, hundreds of years, 20
mineralization will start to occur and that will 21
also become a trapping mechanism. 22

Amanda, in your expert opinion, will 23 Q.
geochemical interaction impact seal integrity or 24
injectivity? 25

218
So, no, geochemical interactions of 1 A.

injected CO
2
 with the upper confining zone will not 2

impact the integrity of the confining zone.  So we 3
did an analysis using geochemical modeling.  So the 4
upper confining zones, as I mentioned, are low 5
porosity and low permeability.  We don't expect the 6
CO

2
 to have much interaction with the upper 7

confining zone, but we wanted to look at an extreme 8
case or a conservative case what would happen if 9
the CO

2
 did have interactions with the upper 10

confining zone, would there be any adverse 11
geochemical reactions that would impact the ability 12
of the confining zone to contain the CO

2
.  13

So what we did is we used a software 14
called PHREEQC to do modeling of the upper 15
confining zone.  So the PHREEQC software doesn't -- 16
it uses a transport mechanism of dispersion to 17
allow CO

2
 to flow through the model cells.  It 18

doesn't use permeability to dictate flow in the 19
model.  And so this is a conservative case where 20
we're able to expose the model cells to that CO

2
.  21

So to populate the model, we used 22
site-specific geochemical analysis of fluids, of 23
mineralogy from the core data and CO

2
 composition.  24

So it should be noted for the CO
2
 composition we 25
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also took a conservative approach where we modeled 1
the CO

2
 stream of 95 percent CO

2
 and 2 percent 2

oxygen.  So this is more oxygen -- higher oxygen 3
amount than is in the anticipated CO

2
 stream, as 4

Wade testified to earlier.  We chose to use this 5
composition for modeling as oxygen is known to be 6
more reactive, and so we wanted to look at an 7
extreme case.  8

And even in this extreme case where we're 9
ignoring permeability, we're allowing CO

2
 to contact 10

the upper confining zone, we're using a CO
2
 11

composition with higher O
2
, the modeling 12

demonstrated that action with the CO
2
 to the upper 13

confining zone would result in no adverse effects.  14
So there is little to no porosity change due to 15
precipitation or dissolution from the model.  16

Additionally -- sorry -- 17
No.  You're fine.  18 Q.
Additionally, related to injection we also 19 A.

did geochemical modeling of the injection reservoir 20
using CMG's GEM software where we simulated CO

2
 21

injection into the reservoir, again using that 22
95 percent CO

2
 and 2 percent oxygen case, and we 23

saw, similarly, little to no effect on porosity due 24
to precipitation or dissolution of minerals due to 25

220
the interaction of the CO

2
, so we don't anticipate 1

geochemical reactions will impact injectivity 2
adversely. 3

Okay.  When the two previous witnesses 4 Q.
were up here testifying, there were some questions 5
about what sort of impact injection could have on 6
underground sources of drinking water.  In your -- 7
in your expert opinion, will there be any adverse 8
effects? 9

No.  There will be no adverse effects on 10 A.
underground sources of drinking water.  As I 11
previously mentioned, the Broom Creek is overlain 12
by a competent confining zone that is devoid of 13
transmissive faults and fractures that could serve 14
as fluid migration pathways.  15

I'd also like to note that above that 16
primary confining zone there is approximately a 17
thousand feet of additional low permeability rock 18
that will contain the CO

2
.  In addition to that 19

thousand feet, there is another 2,000-plus feet of 20
impermeable rock below the lowest USDW which we're 21
defining as the Fox Hills Formation. 22

Now, you indicated that there was no 23 Q.
evidence of fluid migration pathways.  How did you 24
determine an absence of fluid migration pathways? 25

221
So we looked at several data sets, 1 A.

including 3D seismic data.  We looked at formation 2
image logs in terms of fracture analysis.  We also 3
did fracture analysis of the whole core that was 4
collected from the project.  Additionally, we 5
looked at fluid samples to evaluate if the Broom 6
Creek Formation was hydraulically isolated from the 7
next porous and permeable zone, which is the Inyan 8
Kara Formation. 9

Let's talk a little bit about seismicity.  10 Q.
In your expert opinion, is there a risk that 11
seismicity will interfere with the containment of 12
the CO

2
? 13
There is little risk that seismicity will 14 A.

interfere with containment of CO
2
.  So I'm referring 15

to both naturally and induced seismicity.  So there 16
is a lack of historical earthquakes in North 17
Dakota.  So we've looked at historical earthquake 18
data.  Just one study in the permit that references 19
this, a study done by Anderson and others in 2016, 20
on page 2-69, Figure 2-44, shows -- the dots on 21
this map reflect the historical earthquakes from 22
the late 1800s to 2015, and there's fewer than 20 23
historical earthquakes during this time frame.  24

And so this can be attributed to the 25
222

general geologic stability of the formation.  So in 1
addition to this stability of the -- the region, 2
we'll be operating the project under the fracture 3
pressure gradient of the Broom Creek Formation 4
which is also lower than the fracture pressure 5
gradient of the upper confining zone which reduces 6
risks of induced seismicity. 7

Now, Commission staff had some questions 8 Q.
of the past two witnesses about commercially 9
valuable minerals.  Do any of the three proposed 10
storage facilities contain commercially valuable 11
minerals? 12

Yes.  So there is lignite coal reserves 13 A.
within each storage facility. 14

And are there any oil-bearing formations 15 Q.
or other hydrocarbon reserves located within the 16
boundaries of the storage facilities? 17

So the North Dakota Geological Survey 18 A.
recognizes the Spearfish Formation as the only 19
hydrocarbon-bearing formation above the Broom Creek 20
Formation, and that is devoid of hydrocarbons in 21
the project area.  We also found no evidence of 22
hydrocarbons in formations below the Broom Creek 23
Formation or within the Broom Creek Formation.  24

We evaluated this through review of legacy 25
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wellbores, existing oil and gas exploration 1
studies, historical production data which are 2
discussed in the permit, as well as evaluation of 3
the mud logs for the three stratigraphic test 4
wells. 5

What if hydrocarbons were ultimately 6 Q.
discovered within the storage facility area?  Is 7
there some way to develop those hydrocarbons? 8

Yes.  So engineering controls could be 9 A.
used to produce hydrocarbons located below the 10
injected CO

2
 at each storage facility area.  These 11

may include, you know, increased mud weight to 12
account for increased pressure in the reservoir due 13
to injection.  Also, you could potentially drill 14
horizontally underneath the plume to produce any 15
potential hydrocarbons that are discovered in the 16
future. 17

And directional as well; is that correct? 18 Q.
Yes. 19 A.
Okay.  I don't know if you covered this so 20 Q.

I'm going to go back to it just for a moment.  I 21
think you indicated that there were some reclaimed 22
coal mines in the area.  Are there any -- are there 23
any plans to mine any coal that's in the area? 24

So there's a map on page 2-77.  It's 25 A.
224

Figure 2-51.  So 2-51 is showing the future and 1
reclaimed mining areas for the Coyote Creek and the 2
Beulah Mine, so those are the two mines closest to 3
the three storage facility areas.  So within the 4
storage facility areas themselves, there is no -- 5
currently there's no future mining plans from 6
either of these wells.  7

Additionally, operation of the storage 8
facility area wouldn't preclude future production 9
of the coal.  And the areas where there's surface 10
facilities for this project, there are no active 11
coal leases that are known.12

And since the storage zone is quite a bit 13 Q.
deeper than the coal in this area, is it a 14
possibility of mining the coal even though you have 15
a storage facility in place? 16

Yes. 17 A.
Okay.  Let's -- let's switch now to 18 Q.

Section 3 of the application.  And can you briefly 19
provide an explanation of which permit requirements 20
are addressed in Section 3? 21

Yes.  So Section 3 provides an overview of 22 A.
the geologic modeling and dynamic reservoir 23
simulation activities that were conducted to define 24
the vertical and lateral extents and migration of 25

225
injected CO

2
 as well as the associated pressure 1

front, the stabilized CO
2
 plume and the area of 2

review. 3
And can you talk a little bit about the 4 Q.

geologic modeling activities that were conducted 5
with respect to these three applications? 6

So geologic modeling was conducted using 7 A.
industry standard methods and Petrel software.  So 8
this included the evaluation of geologic data, the 9
construction of a structural framework and 10
distribution of rock and petrophysical properties. 11

How was the geologic model utilized to 12 Q.
address the permit requirements? 13

The geologic model served as inputs for 14 A.
the dynamic reservoir simulations.  So the dynamic 15
reservoir simulations were done using industry 16
standard methods and CMG software.  17

As mentioned, the dynamic reservoir 18
simulations were conducted to determine the lateral 19
and vertical extents of the injected CO

2
 to define 20

the project boundaries. 21
And how was the area of review delineated?22 Q.
The area of review was delineated using a 23 A.

risk-based approach developed by the EERC and 24
published in Matt Burton-Kelly 2021. 25

226
Amanda, before I get to the statutory 1 Q.

questions, there were some questions about 2
previously filed information that ultimately 3
resulted in what I'm going to call the final form 4
of the application.  Can you just enlighten us as 5
to when you started working on this project, when 6
you started filing things with the Commission and 7
give us a little bit of an idea of what you filed? 8

Previously or -- 9 A.
Yeah.  10 Q.
-- the final form?  11 A.
Yeah.  12 Q.
So EERC was -- submitted a contract to 13 A.

Summit, I believe Wade mentioned, in early 2020.  14
We began work on collecting the site-specific data.  15
We helped prepare permit applications and we 16
submitted draft permit applications to the DMR, I 17
believe, late spring, early summer of 2023. 18

And there was some discussion about some 19 Q.
of the data that was submitted and the modeling 20
that was done.  Could you describe just a little 21
bit of that and what was submitted to the 22
Commission in terms of the data and providing the 23
Commission an opportunity to review that data and 24
do simulations? 25
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Yep.  So as requested by the DMR, we 1 A.

supplied all the shapefiles associated with the 2
project.  We also provided the geologic model in 3
the form of the output that was used for dynamic 4
reservoir simulations. 5

And is it your understanding that all that 6 Q.
information that was submitted to the Commission 7
was available to the public? 8

Yes.  And in addition to that, the -- the 9 A.
majority of the input data for the model is 10
publicly available.  A lot of the data -- or 11
majority of the data used in the geologic model can 12
be found on the NDIC's website which included, you 13
know, core data, well logs, fluid sample analysis, 14
as well as formation tests. 15

Okay.  Now, the statutory questions.  In 16 Q.
your opinion, Amanda, is the storage facility 17
suitable and feasible for carbon dioxide injection 18
and storage? 19

Yes.  As I previously mentioned, the Broom 20 A.
Creek Formation has characteristics that are 21
conducive for geologic storage of CO

2
, including 22

being overlain by a competent confining zone. 23
And in your opinion is the carbon dioxide 24 Q.

to be stored of a quality that allows it to be 25
228

safely and efficiently stored in the storage 1
reservoir? 2

Yes.  So we conducted geochemical modeling 3 A.
that demonstrated that the anticipated CO

2
 stream 4

will not have adverse geochemical interactions on 5
the upper confining zone. 6

And, in your opinion, will substances that 7 Q.
compromise the integrity of the storage reservoir, 8
will they not enter the storage reservoir? 9

Yes.  So the anticipated CO
2
 stream to be 10 A.

used for the project is not anticipated to have 11
adverse impact due to geochemical interactions. 12

Okay.  And to get a conclusion from you 13 Q.
with respect to some of the things you discussed 14
having to do with minerals in the area, do the 15
storage facilities contain commercially valuable 16
minerals? 17

Yes.  As previously mentioned, all three 18 A.
storage facilities contain lignite coal reserves. 19

And as you testified previously, that 20 Q.
doesn't prohibit that this storage facility or 21
these storage facilities won't prohibit the mining 22
of those -- of that coal if it's economically 23
possible to do so; is that correct? 24

Yes.  That's correct. 25 A.

229
Okay.  In your opinion, will issuance of a 1 Q.

storage facility permit adversely affect mineral 2
owners or mineral lessees? 3

No.  As previously stated, if there's 4 A.
hydrocarbon reserves discovered in the future, 5
there is engineering controls and other methods for 6
the extraction of those minerals. 7

And, in your opinion, can the proposed 8 Q.
storage facility be operated in a manner that will 9
not adversely affect surface waters or formations 10
containing fresh water? 11

Yes.  So as mentioned, the storage 12 A.
formation is overlain by a competent upper 13
confining zone that's devoid of transmissive faults 14
and fractures with sufficient permeability and 15
vertical extent that could act as a fluid migration 16
pathway. 17

And you touched on this in your testimony, 18 Q.
but just a question to confirm.  In your opinion, 19
can the proposed storage facility be operated so 20
that carbon dioxide will not escape from the 21
storage reservoir? 22

Yes.  As mentioned, it's -- the storage 23 A.
reservoir is overlain by a competent upper 24
confining zone that is devoid of -- sorry -- devoid 25

230
of potential fluid migration pathways. 1

And based on your study and review of the 2 Q.
testimony and exhibits that you've testified here 3
today and your knowledge of the project as a whole, 4
in your expert opinion are the horizontal and 5
vertical boundaries of the storage reservoir 6
adequately defined and include buffer areas to 7
ensure that the storage facility is operated 8
safely? 9

Yes.  So geologic modeling and dynamic 10 A.
reservoir simulations were used to define the 11
vertical and horizontal boundaries of the storage 12
facility area, and the storage facility area 13
includes an appropriate buffer. 14

MR. BENDER:  That's all the questions I 15
have for this witness.  We'd like to move to 16
Caitlin Olsen, if we may.  17

HEARING EXAMINER GARNER:  Ms. Olsen, 18
please raise your right hand.  19

CAITLIN OLSEN,20
being first duly sworn, was examined and testified 21
as follows: 22
                                 DIRECT EXAMINATION 23
BY MR. BENDER:24

Caitlin, can you state your full name for 25 Q.
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the record, please? 1

Caitlin Olsen. 2 A.
And, Caitlin, by whom are you employed? 3 Q.
The Energy & Environmental Research 4 A.

Center. 5
In what capacity? 6 Q.
I am a principal policy and regulatory 7 A.

strategist. 8
And like Amanda did, what I'd like you to 9 Q.

do is briefly highlight for us your educational 10
background and work experience.  11

I graduated with a bachelor's of science 12 A.
degree in geology with an emphasis in hydrogeology 13
from the University of Wisconsin, River Falls.  I 14
started work for the Department of Mineral 15
Resources where I started as a petroleum engineer 16
field inspector.  I ended here with the Department 17
of Mineral Resources as a production supervisor.  18

In 2022 -- I held those positions for 19
eight years, and in 2022 I started working for the 20
EERC where I -- my position was a senior regulatory 21
and permitting specialist.  My position today with 22
the EERC is a principal policy and regulatory 23
strategist. 24

Caitlin, what I'd like you now to discuss 25 Q.
232

for us is what some of your duties and 1
responsibility are with respect to your employment 2
with the EERC generally and specifically with 3
respect to the projects that are before the 4
Commission today.  5

Sure.  So generally I oversee commercial 6 A.
CO

2
 storage projects and development of their 7

permits.  I also work in oil and gas regulations 8
and provide policy advisement there.  Specific to 9
this storage facility permit, I oversaw the 10
creation of the storage facility permit and 11
compliance with regulations. 12

Okay.  So Amanda spent some time 13 Q.
discussing Sections 2 and 3 in the application.  14
Let me direct your attention to Section 4 of the 15
applications.  Can you briefly explain how the AOR 16
was used to evaluate the region and to meet 17
specific permit requirements? 18

Sure.  The area of review, as you'll see 19 A.
on page 4-1, is defined as the region surrounding 20
the geologic storage project where underground 21
sources of drinking water may be endangered.  The 22
AOR in this case contains the storage facility area 23
boundary, and that is based on the simulation 24
extent of the stabilized plume.  It includes a 25
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one-mile buffer outside of the storage facility 1
area to encompass the entire area of review. 2

So can you direct your attention to the 3 Q.
map in the application that depicts the AOR.  And 4
give everyone a little time to get there.  5

If you'll look at Figure 4-3, that map 6 A.
shows the area of review on the outside in purple.  7
In farther is the storage facility area denoted as 8
a black line.  And in even farther is the 9
stabilized CO

2
 plume extent.  Within this map, 10

you'll see groundwater wells and one spring.  11
You'll see the stratigraphic reservoir monitoring 12
well, the Milton Flemmer 1.  You'll see the two 13
proposed injection wells.  And if there were legacy 14
oil and gas wells present, they would be shown 15
here, but there are no legacy oil and gas wells 16
present in this particular permit. 17

So, Caitlin, after you identified the AOR, 18 Q.
what type of evaluation was conducted by you and 19
other staff members of EERC? 20

A review of data of public record was 21 A.
performed where -- for all wells within the storage 22
facility area and the AOR itself, and included in 23
that review was any wells that penetrate the 24
overlying seal, the Opeche/Spearfish Formation and 25
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any other wells that might exist in the area of 1
review. 2

So the first step of evaluating the AOR is 3 Q.
you look for any wells that are drilled in the 4
area; is that correct?  5

That's correct. 6 A.
Okay.  And did you identify any wells? 7 Q.
We did.  There's one particular well 8 A.

that -- only one well in this area of review that 9
penetrates the upper confining seal, the 10
Opeche/Spearfish Formation, and that well is 11
described as the Milton Flemmer 1, which was 12
drilled specifically for this project as a 13
stratigraphic test well and as the monitoring well.  14

Figure 4-4 further explains the Milton 15
Flemmer 1 and how it's constructed.  So the Milton 16
Flemmer 1, during this review process by a 17
geologist and an engineer, was found to be properly 18
isolated which prevents the migration of any fluids 19
into USDWs, and a determination was made that no 20
corrective action is needed for this well. 21

Now, Caitlin, it's -- it's my 22 Q.
understanding that a reevaluation of the AOR and 23
corrective action plan period is proposed not to 24
exceed five years.  In your opinion, what would 25
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trigger reevaluation prior to the five years and 1
what sort of reevaluation would that address? 2

Yeah.  So Summit will comply with North 3 A.
Dakota rules which is to reevaluate the storage 4
facility area every five years.  Any triggers prior 5
to that five years where Summit would be required 6
to reevaluate the area of review and storage 7
facility area would be if monitoring operational 8
data requires it or if there's a significant enough 9
change found in the area of review that would 10
warrant it. 11

If there were significant changes, what 12 Q.
would happen next, in your opinion? 13

Summit would update the model using 14 A.
history match data or the site-specific data that 15
they found through injection activities.  And then 16
based on that updated model would work with the DMR 17
to perform any corrective action if required or if 18
needed. 19

Now, in addition to the matters that were 20 Q.
discussed by Amanda with respect to confining 21
zones, what other information and data was used to 22
assess protection of underground sources of 23
drinking water within the AOR? 24

So aside from looking at the DMR database 25 A.
236

for the Milton Flemmer 1 well and using Summit's 1
own records -- alongside using Summit's records and 2
DMR records for the Milton Flemmer 1 stratigraphic 3
test well, other data sources were used.  Those 4
data sources to review these wells within the area 5
of review include the USGS database, the U.S. 6
Geological Survey database, the Public Service 7
Commission and the Department of Water Resources. 8

And did you examine freshwater zones? 9 Q.
We did.  10 A.
Can you explain to us what the lowest 11 Q.

freshwater zone was that you examined? 12
So described on page 4-12, the lowest USDW 13 A.

in the AOR is the Fox Hills Formation, and together 14
that comprises -- includes the Hell Creek Formation 15
to comprise the confined aquifer system that 16
includes both.  The Fox Hills Formation in the AOR 17
is about 1500 feet deep here and about 250 to 18
300 feet thick. 19

Are there any Fox Hills wells in the AOR? 20 Q.
There is one Fox Hills well existing in 21 A.

the area of review.  That's included in a map on 22
the next page -- nope -- on Figure 4-10 on 23
page 4-17.  That well is included to be in the 24
testing and monitoring plan during the life of the 25
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Summit project and is included in the baseline 1
testing and monitoring plan. 2

So other than the Fox Hills, did you look 3 Q.
at any other freshwater zones? 4

Yes.  So Summit worked with landowners in 5 A.
the area to identify any other potential freshwater 6
zones above the Fox Hills where testing could be 7
performed.  They ground-truthed the area based on 8
the groundwater well maps that you'll see in Figure 9
4-3, and during those ground-truthing efforts and 10
based on depth of wells, a final determination of 11
the baseline testing and monitoring plan with 12
respect to groundwater monitoring and the life of 13
the injection project groundwater monitoring plan 14
was determined, and the final wells to be included 15
is shown on Figure 4-10. 16

So other than what you've discussed so 17 Q.
far, what additional protections are in place or 18
will be in place for underground sources of 19
drinking water? 20

There are multiple impermeable layers 21 A.
throughout the -- this area.  So as Amanda 22
testified to, directly above the Broom Creek is the 23
Opeche/Spearfish Formation, and then directly below 24
the Fox Hill Formation is the Pierre Shale which is 25
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an impermeable shale that provides the -- the 1
protection directly beneath the Fox Hills, and in 2
between those two impermeable layers are multiple 3
confining layers that provide protection to USDWs. 4

Caitlin, in your expert opinion, can the 5 Q.
storage facility be operated so that it will not 6
endanger human health nor unduly endanger the 7
environment? 8

Yes.  Engineering safeguards are in place, 9 A.
and the site consists of ideal geologic confinement 10
and geologic mechanisms that will protect human 11
health and the environment from any CO

2
 injection 12

activity. 13
MR. BENDER:  No further questions of 14

Ms. Olsen. 15
HEARING EXAMINER GARNER:  Mr. Braaten. 16
MR. BRAATEN:  Thank you, Your Honor.  17

                                  CROSS-EXAMINATION 18
BY MR. BRAATEN:19

Is there a lower porosity in the lower 20 Q.
confining zone than the upper confining zone? 21

(BY MS. DOUGLAS)  So Table 2-7b on 22 A.
page 2-32 contains ranges for permeability as well 23
as averages from core analysis as well as the 24
simulation model.  With respect to the -- the 25
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Amsden Formation, typically the Opeche/Spearfish, 1
which is the upper confining zone, has lower 2
permeability than the Amsden Formation, which is 3
the lower confining zone. 4

You discussed the Fox Hills freshwater 5 Q.
aquifer.  Is that the only freshwater aquifer that 6
you studied with respect to the application? 7

No.  As Caitlin mentioned, we identified 8 A.
several other freshwater aquifers in the project 9
area.  Additionally, I'll point you to Appendix B 10
which includes some of the fluid sample analyses.  11
So one of the other horizon samples listed on page 12
B-1 includes the Tongue River. 13

Do you have a depth for where that sample 14 Q.
came from? 15

I don't have one in front of me at this 16 A.
time. 17

Is -- do you know whether the Mission 18 Q.
Canyon or Lodgepole or anything in the Minnelusa 19
Group contains a freshwater aquifer within North 20
Dakota, as defined by the Safe Drinking Water Act? 21

(BY MS. OLSEN)  Are you asking if those 22 A.
are USDWs?  23

Correct.  24 Q.
The lowermost USDW is the Fox Hills 25 A.

240
Formation, so nothing below that would be 1
considered a USDW. 2

Based on the criteria in the Safe Drinking 3 Q.
Water Act or just classification? 4

Yeah, based on -- I mean, specific -- what 5 A.
specifically in the Safe Water Drinking Act are you 6
referring to?  7

Does it -- does -- are these freshwater 8 Q.
aquifers pursuant to the criteria for a U.S. 9
drinking water in the Safe Drinking Water Act? 10

(BY MS. DOUGLAS)  I can't speak to the 11 A.
entirety of the Williston Basin or North Dakota, 12
but within the storage facility area, I do not 13
believe that they are below 10,000 parts per 14
million.  15

How does the permeability of the Spearfish 16 Q.
or the other impermeable zones compare to the 17
Bakken or the Three Forks? 18

I don't have data from those formations on 19 A.
hand. 20

Do you know how it compares generally, 21 Q.
though? 22

MR. BENDER:  Objection.  Relevance. 23
HEARING EXAMINER GARNER:  Overruled. 24
MS. DOUGLAS:  I'd say it's comparable.25
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(MR. BRAATEN CONTINUING)  Did you take any 1 Q.

water samples from any areas within the Minnelusa 2
Group or the Madison Group? 3

We did not.  I'm basing that answer on 4 A.
regional salinity maps. 5

And based on regional salinity maps, 6 Q.
those -- you're saying the total dissolved solids 7
for those are above the thresholds in the Safe 8
Drinking Water Act or below? 9

Above.  So they're above 10,000 parts per 10 A.
million. 11

Do you know what they are? 12 Q.
I don't have those maps on hand, no. 13 A.
Do you know if they're between 10 and 15 14 Q.

thousand? 15
I don't know that. 16 A.
Where would that information be contained? 17 Q.
Several of those maps can be found 18 A.

publicly available.  I believe the North Dakota 19
Geological Survey has published some of those 20
online.  21

Do you know whether -- well, do you know 22 Q.
for certain whether the total dissolved solids in 23
any of those -- in any of the water in those 24
formations -- let me start over.  25

242
With respect to any waters in the 1

Minnelusa Group or the Madison Group, do you know 2
sitting here today that they are below 10,000 total 3
dissolved solids? 4

I do not know that.  We did not sample 5 A.
that as part of this data characterization plan 6
regarding potential leakage pathways from the 7
storage reservoir into those zones.  The Amsden is 8
also devoid of transmissive faults and fractures 9
that have sufficient vertical extent of 10
permeability for CO

2
 to leak from the Amsden into 11

lower formations. 12
Would you make any suggestions on 13 Q.

alternative ways to conduct operations here if you 14
discovered that there was a U.S. drinking water and 15
a freshwater aquifer under the Safe Drinking Water 16
Act in the Minnelusa or Madison Group? 17

So for the operation we'd potentially want 18 A.
to add additional monitoring of those zones as 19
well, but I don't believe the injection operations 20
as a -- in my opinion, I would not recommend any 21
changes to injection operations besides additional 22
monitoring. 23

And when you say you wouldn't recommend 24 Q.
any changes to injection operations, are you 25
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referring primarily to the injection pressures and 1
the max pressure of injection? 2

Correct.  And targeting the Broom Creek 3 A.
itself for injection.  4

Could you clarify your earlier question?  5
You talked about the Madison Group.  Did you also 6
mention the Minnelusa Group?  7

I did.  8 Q.
So the Broom Creek itself is within the 9 A.

Minnelusa Group, and so we've sampled that and it 10
is over 10,000 parts per million. 11

And that sample was from above the Amsden 12 Q.
Formation? 13

Correct. 14 A.
So as part of developing this application, 15 Q.

you ran a model in the Petrel software? 16
I personally did not, but the EERC team 17 A.

did, yes. 18
Okay.  And ran a model in the GEM 19 Q.

software? 20
So I'd say we constructed the model in the 21 A.

Petrel software and then we used it to run dynamic 22
reservoir simulations in CMG. 23

And you also used the PHREEQC model for 24 Q.
the geochemical interaction modeling? 25

244
That's correct. 1 A.
And did you submit the data decks for each 2 Q.

of those three models to the oil and gas division? 3
So all of the data that was used is either 4 A.

described in the permit, was provided to the DMR, 5
or is publicly available outside of the seismic 6
data. 7

Did you say that all of the data provided 8 Q.
to the DMR is what is in the permit application?  9
No.  I misheard that.  10

Did you, EERC, provide the data decks for 11
those three models to the oil and gas division? 12

Can you define "data decks"?  13 A.
What do you understand a data deck to be? 14 Q.
So the -- the raw data we use is publicly 15 A.

available.  Any assumptions used have been detailed 16
in the permit.  It -- for example, geochemical 17
modeling, we list the mineralogy from the specific 18
sample that was used.  We listed the CO

2
 19

composition.  We listed the -- some of the 20
additional other input data, including -- just one 21
second -- including parameters such as exposure 22
level and things like that.  23

So we believe that in the case of 24
geochemical modeling, they would have all the 25
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information they would need to evaluate or 1
replicate the modeling. 2

You say they would have the data they need 3 Q.
to replicate the modeling.  Who's "they"? 4

The DMR.  In the case of the geochemical 5 A.
modeling, all the information is publicly 6
available, so anyone could potentially replicate 7
these results. 8

Is your education and professional 9 Q.
background in geology or engineering or both? 10

So I have a master's in geology with an 11 A.
emphasis in geophysics, and I have a bachelor's in 12
physics. 13

Okay.  Do you ever talk to coworkers and 14 Q.
other colleagues about the models that we just 15
discussed? 16

That's correct.  So as I mentioned 17 A.
earlier, I actually oversee the EERC's geologic 18
modeling team. 19

And have you ever heard someone at EERC 20 Q.
use the phrase "data deck"? 21

No, we don't use that term. 22 A.
Have you ever heard anyone doing petroleum 23 Q.

reservoir engineering use the term "data deck"? 24
The term's familiar. 25 A.
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Do you know what a data deck is? 1 Q.
I think the definition's subjective. 2 A.
Is the well testing data that you used to 3 Q.

tune and develop the permeability model publicly 4
available? 5

The well testing data from the Milton 6 A.
Flemmer 1 well is publicly available on the NDIC 7
website, yes.8

The .DAT file? 9 Q.
I'm uncertain of the format that's online. 10 A.
What would you do with a PDF file with 11 Q.

that information?  It's not really usable; right? 12
Depending if it's in tabular or table 13 A.

format or if it's graphical. 14
HEARING EXAMINER GARNER:  You know, now's 15

a good time to take our last ten-minute break and 16
then we'll come back and finish up.  17

(Recessed at 5:11 p.m. and reconvened at 18
5:23 p.m.) 19

HEARING EXAMINER GARNER:  We are back on 20
the record.  Mr. Braaten, you were questioning 21
Summit's witnesses. 22

MR. BRAATEN:  Thank you, Your Honor. 23
(MR. BRAATEN CONTINUING)  You said that 24 Q.

the data to run the geologic model is publicly 25
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available; right? 1

(BY MS. DOUGLAS)  Everything except the 3D 2 A.
seismic and interpretative volumes from the 3D 3
seismic. 4

Can you do it without the 3D seismic? 5 Q.
Can we replicate the exact model?  6 A.
Yeah.  7 Q.
No.  Actually let me correct that.  So 8 A.

based on what's in the permit, yes, because with 9
the 3D seismic, we used the seismic to interpret 10
variograms, and the variograms links interpreted 11
from the seismic were listed here.  The -- the one 12
thing you might not be able to replicate is that we 13
used interpreted seismic horizons from the seismic 14
data for the structural model.  So that would be 15
not duplicatable without the 3D seismic. 16

If you were asked to analyze the models 17 Q.
that you created here, as a third party and given 18
the data you're saying is publicly available but 19
knowing nothing about the project going in, how 20
long would it take you by yourself to replicate 21
these models by going through all of the publicly 22
available data and reconstructing it, collating it, 23
organizing it, choosing it, picking your tops?  How 24
long would it take you to recreate that model? 25
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Typically our modeling workflow for a 1 A.

model of this size and scale with this amount of 2
data would be approximately six to eight weeks to 3
go through that process.  Keeping in mind with the 4
formation tops, there are publicly available 5
formation tops out there.  It's a matter of QC'ing 6
them. 7

Is that what you did? 8 Q.
Yes. 9 A.
But you chose the formation tops used in 10 Q.

your model; right? 11
So we went through the publicly available 12 A.

ones and quality controlled them. 13
How did you do that? 14 Q.
So our method is based on core analysis.  15 A.

So we also looked at core analysis to determine 16
where we thought the top of the Broom Creek was, 17
and so we've reported in the permit how we picked 18
the top of the Broom Creek.  So if someone wanted 19
to pick how we picked it, we report where we pick 20
it on gamma ray log signatures.  That's -- that's 21
in the permit.  And so we evaluate whether the 22
publicly available picks match that specific 23
signature in the logs to determine if we're going 24
to use that top or adjust it. 25
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Without the impedance data, you could not 1 Q.

recreate the model to the same degree of accuracy 2
as you did; right? 3

The models would be different. 4 A.
And you said if you had to start from 5 Q.

scratch knowing nothing, you think you could get it 6
done in -- was it six to eight weeks? 7

Six to eight weeks with the -- with what's 8 A.
published in the permit and the publicly available 9
data.  I think what's published in the permit 10
provides a lot of time savings. 11

And is that time estimate for you and your 12 Q.
team to do that? 13

If we were to replicate this with all the 14 A.
things in the permit, it would be significantly 15
quicker. 16

Meaning it would be quicker if you had 17 Q.
your whole team doing it? 18

No.  Quicker if we're replicating using 19 A.
assumptions, using the variogram links that we 20
report and stuff like that because we're not 21
interpreting the data to come up with new variogram 22
links.  So if we wanted to replicate the model 23
using the -- the permit -- what's in the permit and 24
the publicly available data, it -- it'd be 25
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considerably faster than six to eight weeks. 1

And, again, is that for you and your team 2 Q.
to do that?3

That would be for one or two individuals, 4 A.
correct. 5

Working full-time? 6 Q.
Yes. 7 A.
All day, every day? 8 Q.
Eight hours a day. 9 A.
If we didn't have the impedance data, how 10 Q.

would the model be different? 11
So as I mentioned, the main difference 12 A.

would be the structural surfaces.  So your 13
structural surfaces would be confined with your 14
well control, so there would be slight variations 15
on the structure of the formations.  Petrophysical 16
property distribution might be slightly different 17
as well. 18

Different meaning less accurate? 19 Q.
Is -- is your -- so -- 20 A.
It results in a less predictive model? 21 Q.
MR. BENDER:  Which question do you want 22

her to answer, Derrick?  23
MR. BRAATEN:  Well, I was clarifying my 24

prior one. 25
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MR. BENDER:  Okay.  1
MS. DOUGLAS:  So I'd say the models are 2

different.  I think it's subjective how you define 3
model accuracy. 4

(MR. BRAATEN CONTINUING)  But if we define 5 Q.
it as how predictive it is, it would be less 6
predictive if we didn't have the impedance data? 7

It would have potentially less detail in 8 A.
it.  9

Are you familiar with the PHREEQCi input 10 Q.
files? 11

Generally. 12 A.
Did you create one for the PHREEQC model 13 Q.

you ran here? 14
Yes, an input file was generated. 15 A.
And did you give that to the oil and gas 16 Q.

division? 17
No. 18 A.
Why not? 19 Q.
The DMR staff did not request it directly. 20 A.
Did you submit that to the EPA's portal? 21 Q.
What EPA portal are you referring to?  22 A.

The -- 23
Did you file it with the EPA? 24 Q.
No. 25 A.
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Did you have some kind of an input file 1 Q.

that was created for the other two models? 2
The other two models being the geochemical 3 A.

model for GEM and the geologic model?  4
Correct.  5 Q.
Those models use multiple sources of input 6 A.

data, so it's not a specific input file. 7
It's a data deck? 8 Q.
You could confine it as a data deck. 9 A.
Do you have a data package that contains 10 Q.

all of the input files in one zip file or something 11
similar that can then be used as a load file with 12
the software programs? 13

Yes.  The Petrel project itself can be 14 A.
saved as a file.  One thing to note about that, 15
while all the data is publicly available, that 16
Petrel file, as it is now, does contain some 17
digitized well logs that were purchased from a data 18
broker and are deemed confidential under a license 19
agreement.  So that would have to be -- those 20
specific digitized logs would have to be stripped 21
from that Petrel project. 22

Or simply paid for by someone else to get 23 Q.
a license?  Why do you say they would have to be 24
stripped?  For what purpose would you strip them 25
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from the package? 1

They're governed by a specific license 2 A.
agreement, so I don't have those terms available 3
now.  But there are potential ways that someone 4
else could purchase those digitized logs for those 5
specific wells. 6

And if they had a license, you could give 7 Q.
your copy to them? 8

Again, I'm not sure the specific license 9 A.
terms for the logs in question. 10

Are you aware of the GEM model having a 11 Q.
single file called -- with a file extension .DAT 12
that you can use to run a model on the program? 13

Correct. 14 A.
Do you have one of those .DAT files that 15 Q.

would allow us to run the model you ran in that 16
program? 17

For the CO
2
 simulations or the geochemical 18 A.

simulations?  19
CO

2
 simulation.  20 Q.

Yes, I believe that was provided to the 21 A.
Commission already. 22

And that could just be taken and loaded 23 Q.
into the GEM program to run the model that you ran? 24

That's my understanding, yes. 25 A.
254

Any idea why Summit won't provide that to 1 Q.
the intervenors? 2

I believe it was already provided to the 3 A.
DMR so it's publicly available. 4

Any idea why the DMR would refuse to 5 Q.
provide that to the intervenors? 6

I can't speak to that. 7 A.
Did EERC in your -- to your knowledge tell 8 Q.

the DMR not to provide those files to the 9
intervenors? 10

Not the specific files we provided to DMR, 11 A.
no. 12

Did the EERC tell the DMR not to provide 13 Q.
anything to the intervenors? 14

No. 15 A.
Okay.  Did the EERC tell the DMR not to 16 Q.

disclose any information that it was providing to 17
the DMR? 18

No. 19 A.
And there is a .DAT file that can be used 20 Q.

to run that GEM model for the CO
2
 dispersion that 21

was provided to the DMR?  That's your testimony? 22
That is my understanding, yes. 23 A.
I'm going to have you turn to Exhibit 1A, 24 Q.

which was a copy of the application we were using.  25
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What page?  1 A.
Can I have you turn to page 3-15? 2 Q.
I'm there. 3 A.
Can I have you just review the first full 4 Q.

paragraph I think that starts, "The simulation 5
model permeability."  6

I've reviewed it.  7 A.
Can you explain what you did when you say 8 Q.

that the simulation model permeability was tuned 9
globally by applying a permeability multiplier to 10
match the reservoir properties estimated from the 11
well-testing data on the Milton Flemmer? 12

Yep.  So the injection test from the 13 A.
Milton Flemmer 1 well resulted in an estimation of 14
permeability for the Broom Creek Formation, so that 15
permeability was significantly higher than the 16
permeability determined through well log 17
interpretation core analysis.  So based on those 18
results, a 2.5 X multiplier was applied to the 19
permeability of the model globally. 20

And is 2.5 essentially the delta between 21 Q.
what you had in your model and what you saw in the 22
Milton Flemmer, or does that represent the delta? 23

Yes.  I believe the injection well data 24 A.
suggested slightly higher.  We thought 2.5 was 25
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reasonable.  1

Does that affect your ultimate injection 2 Q.
pressure limit? 3

Permeability is a factor that could impact 4 A.
predicted pressure.  Yes. 5

Would you describe the permeability in 6 Q.
these storage facilities in the Broom Creek as 7
heterogenous or homogenous?8

MS. DOUGLAS:  Could you repeat the 9
question?  10

(Record read as requested.) 11
MS. DOUGLAS:  They're heterogenous. 12
(MR. BRAATEN CONTINUING)  Did you consider 13 Q.

looking for a heterogenous cause rather than 14
applying a multiplier across the entire reservoir? 15

So the model already represented 16 A.
heterogenous distribution of permeability as 17
distributed by the well log controls, the -- from 18
seismic data as well as the variograms used to 19
distribute properties, so applying the 2.5 20
multiplier would increase -- or it would increase 21
the -- the permeability for the full range of 22
permeabilities.  23

And so a single multiplier was applied as 24
we felt, you know, the -- that test covers a large 25
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area as determined by the radius of investigation.  1
And so the response of the reservoir to determine 2
permeability we felt is representative of the 3
response that we're going to encounter during 4
operations. 5

But even taking all that, it's possible 6 Q.
that what you saw there was simply the result of 7
heterogenous permeability and it didn't require an 8
adjustment to the model at all; right? 9

That's a possibility.  There have also 10 A.
been previous studies that have published results 11
from injection tests that have also seen similarly 12
higher permeability as determined by injection 13
tests.  So in our technical opinion and experience 14
with the Broom Creek Formation, we felt 2.5 was 15
adequate to apply. 16

Those other studies that did the injection 17 Q.
tests, were those done in oil fields? 18

No.  The other study I'm referring to is 19 A.
the injection test published in the Tundra SGS 20
storage facility permits. 21

Did you try running the adjustment on 22 Q.
models for each of the facilities individually 23
versus across the entire reservoir? 24

No.  The way we set up the model, we 25 A.
258

didn't have an indicator that would allow us to 1
multiply permeabilities for individual regions. 2

The simulation model permeability that you 3 Q.
had to begin with, was that based on the core logs? 4

It was based on evaluation of several well 5 A.
logs, site-specific core analysis, as well as 6
regional core data.  It was also informed from rock 7
properties derived from inversion of the 3D seismic 8
data. 9

And you changed all that based on one 10 Q.
injection well test? 11

Yes. 12 A.
Can I have you go to page 3-7 and Figure 13 Q.

3-4? 14
I'm there. 15 A.
Can you describe what we're looking at in 16 Q.

this Figure 3-4? 17
So this is an aerial view for one layer of 18 A.

the simulation model showing the permeability 19
within the Broom Creek. 20

And can you explain the units being used 21 Q.
in the legend with the various colors on the right 22
and the numbers indicating which color is which 23
number? 24

Yeah.  So permeability is being displayed 25 A.
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here in millidarcies. 1

Are these pre or post application of 2 Q.
multiplier? 3

Post application. 4 A.
I'm sorry.  You said post application? 5 Q.
Mm-hmm.  Yep.  So the 2.5 permeability 6 A.

multiplier is already applied, and then it's hard 7
to view at this scale but -- so the top there we're 8
looking at is 5,000 millidarcies.  That's a decimal 9
place. 10

Does that map look like a reasonable range 11 Q.
in distribution of millidarcies? 12

Yes.  So one thing that should be noted 13 A.
about the Broom Creek and one thing that supports 14
the use of applying a permeability multiplier is 15
the fact that the Broom Creek contains several 16
unconsolidated sands, so these are poorly cemented 17
sands with extremely high porosity and 18
permeability.  Because of the unconsolidated nature 19
of the sands, we're unable to perform core analysis 20
in them.  21

And so the geologic model that's based on 22
the well log data, the core analysis and the 23
seismic is -- typically underpredicts the 24
permeability because we aren't able to capture data 25
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from these unconsolidated sands.  And so that's one 1
of the reasons that we believe applying the 2.5 2
permeability multiplier is reasonable in this case. 3

What was the max perm you observed in the 4 Q.
cores?  5

So on page 2-24, Table 2-6 has the range 6 A.
of permeabilities from core analysis.  So 7
permeability for the high range is 2,700 8
millidarcies. 9

Sorry.  I'm just finding it.  Did you say 10 Q.
2,700? 11

Yep.  So -- 12 A.
Oh, I see.  Got it.  13 Q.
So your model has 10 to 20 percent at what 14

appears to be 5,000 millidarcies.  Does that seem 15
reasonable? 16

Given the unconsolidated nature of the 17 A.
Broom Creek, yes.  One thing to be noted, I gave 18
you the max range for the TB Leingang permit.  The 19
other permits have slightly different data sets, 20
some of which are higher from the core data for 21
those specific stratigraphic test wells. 22

Higher perm? 23 Q.
Higher permeability.  So if I can point 24 A.

you to Exhibit -- the Fischer storage facility 25
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permit, similar on page 2-24, Table 2-6.  The 1
maximum permeability from the core analysis for the 2
Archie Erickson well is over 3,700 millidarcies.  3

When you say the 2.5 multiplier, are you 4 Q.
literally saying that you're increasing the perm 5
across the entire reservoir by two and a half 6
times? 7

Correct. 8 A.
Based on one injection test? 9 Q.
Correct.  So, again, on our years of 10 A.

experience studying the -- the Broom Creek in 11
multiple forms with core log analysis, well log 12
analysis -- sorry -- core analysis, well log 13
analysis, seismic interpretation, we believe that's 14
reasonable.  One thing that should be noted, you 15
know, we felt confident in using that value from 16
this test.  We will be using actual operational 17
data to validate our model every five years as part 18
of the reevaluation. 19

Does an overall increase in the modeled 20 Q.
permeability across the reservoir allow you in the 21
end to inject higher -- at higher pressures thus 22
resulting in the ability to inject more CO

2
 into the 23

ground? 24
So the pressure you can inject at is 25 A.
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constrained by 90 percent of the fracture pressure 1
gradient, so you can't inject higher than that.  If 2
you had higher permeability, you would be able -- 3
you'd likely be able to inject higher volumes of CO

2
 4

before reaching that. 5
Okay.  Can I have you go to page 2-18 and 6 Q.

Figure -- sorry, I mean 2-19.  7
I'm there. 8 A.
Okay.  You have an isopach map indicated 9 Q.

on the prior page and the well log of the 10
formation.  Other than this data, did you do any 11
kind of research or study of the depositional 12
environments for the formation? 13

Yes. 14 A.
And what did you do? 15 Q.
So the EERC has studied the Broom Creek 16 A.

way back into the early 2000s, so we produced a 17
formation outline in the Broom Creek.  Regarding 18
the depositional environment, the gold standard 19
published study on that is a thesis by an author 20
named Rygh that details the depositional 21
environment.  EERC has been a part of projects that 22
have drilled and collected core from numerous 23
wells, Broom Creek core, and our evaluation of 24
those core data as well as the 3D seismic confirmed 25
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Rygh's interpretation of the depositional 1
environment. 2

Was Rygh looking at certain rock types? 3 Q.
Offhand, I can't recall.  You know, his 4 A.

thesis focused on the depositional environment and 5
he also looked at type logs through those means.  6
Yes, he would have looked at rock types. 7

Eolian sand dunes and interbedded marine 8 Q.
and lacustrine limestones, are those part of the 9
depositional environment in the Broom Creek? 10

Are you referring to a specific paragraph 11 A.
or page from the formation -- or from the -- 12
sorry -- from the permit?  13

No.  I'm asking if those are 14 Q.
depositional -- if those are rock types in the 15
depositional environment studied by Rygh.  16

I don't believe that there is limestone 17 A.
within the Broom Creek.  I know he describes it 18
eolian dunes as well as interbedded carbonates 19
which consist mostly of dolostone as well as 20
anhydrite. 21

Did you put a description of the 22 Q.
depositional environment into the application? 23

Yes.  It can be found on page 2-16 in the 24 A.
second sentence under -- in the text at the top.  25
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We talk about how the formation comprises of 1
interbedded eolian/nearshore marine sandstone and 2
dolostone layers with minor amounts of siltstones 3
and anhydrites.  4

How did your analysis of the depositional 5 Q.
environment affect your analysis of the variability 6
of the permeability across the reservoir? 7

So I'll speak to -- interpret depositional 8 A.
environment which is -- can be prevalently seen on 9
the 3D seismic with attribute analysis.  From the 10
3D seismic, you can actually see dune forms.  You 11
can also see indication of interbedded carbonates 12
and anhydrites in that.  13

Through evaluation of -- of the 3D seismic 14
as well as correlation to well logs in the area 15
analysis of that core, we have an understanding of 16
the lateral distribution of the different 17
lithologies within the Broom Creek, particularly as 18
I mentioned those unconsolidated sands.  The Broom 19
Creek sands come in several different forms.  We 20
have those very unconsolidated sands.  We also have 21
high-angle crossbedded sandstones and things like 22
that.  23

So all those data sets gave us a better 24
understanding of the heterogeneity in the 25
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reservoir; the depositional environment; how those 1
different reservoir lithologies, particularly the 2
sands, were distributed across the area; and what 3
was reasonable and prudent in terms of applying for 4
rock and petrophysic properties as well as the 5
multiplier. 6

Are you familiar with the Broom Creek 7 Q.
Formation in Wyoming? 8

I am not. 9 A.
Okay.  Are you familiar with how wind 10 Q.

direction can influence deposition and produce sand 11
dunes elongated in one direction? 12

Yes, I am. 13 A.
And have you seen that phenomenon in the 14 Q.

Broom Creek in North Dakota?15
Yes, we have.  As inferred, we can see 16 A.

that orientation in the 3D seismic data, and that 17
orientation was accounted for with using the 18
acoustic impedance derived from the seismic data 19
for variograms which are used to distribute 20
properties in the model. 21

How useful would your model be if you did 22 Q.
not account for the deposition that we just 23
discussed? 24

Define "useful." 25 A.
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Would it have had utility to create the 1 Q.
application for Summit for this proceeding? 2

Yes.  So there are multiple ways to create 3 A.
geologic models.  The EPA has a guidance document 4
out there where they suggest modeling best 5
practices.  Some modeling best practices also 6
include recommendations for simplified models.  7
That might just include well log data.  So even 8
simple models can have utilities to define 9
storage -- or define vertical and horizontal 10
boundaries.  Uncertainties with those different 11
types of models need to be accounted for when 12
determining appropriate buffers and things of that 13
nature. 14

Can I have you turn back to page 3-7 and 15 Q.
specifically the Figure 3-4? 16

I'm there. 17 A.
Would you expect a map showing the range 18 Q.

of permeability of the formation to reflect the 19
deposition of the elongated sand dunes in the Broom 20
Creek that we just discussed? 21

Yeah.  So to -- one comment to make about 22 A.
that is some of these dunes are reworked.  So while 23
we can see elongated dunes, if you're looking at a 24
particular slice, there might be difference in 25
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cementation of the sands and things like that.  As 1
being a part of the team that interpreted the 3D 2
seismic, I can tell you that the elongated dunes 3
more orientated northeast to the southwest.  And 4
based on that orientation, to my trained eye, I can 5
see that reflected here on Figure 3-4. 6

But only because you had access to that 7 Q.
seismic data and the 3D modeling that was done with 8
it? 9

Correct. 10 A.
How would we replicate the permeability 11 Q.

distribution without the 3D seismic and the 12
attribute analysis? 13

So if you turn to page 3-2, Section 3.2.3 14 A.
talks about the variograms derived from the 3D 15
seismic data.  These variograms are what were used 16
to distribute properties.  So the only difference 17
in a model made without using acoustic impedance 18
derived from the seismic is that you wouldn't have 19
that as a control point.  20

What would you do without the control 21 Q.
point? 22

You would still have the log data and the 23 A.
variograms to distribute properties. 24

In 3.2.3.2 it states, "Seismic data were 25 Q.
268

resampled to the geologic model grid."  1
Can you explain what that means? 2
Yes.  The seismic data were sampled at 3 A.

intervals related to the bin spacing, which I 4
believe were on the order of 80 to 120 feet in this 5
case.  So we have a data point from each one of 6
those bins, and so the seismic data from those bins 7
had to be upscaled to the modeled grid cell size. 8

And if we use the variograms, we wouldn't 9 Q.
be able to double-check your interpretations of the 10
3D seismic; right? 11

Correct. 12 A.
I'll have you go to page 3-4.  My 13 Q.

electronic copy is marked at least a little weird, 14
but -- 15

I'm there. 16 A.
Let me start by having you just describe 17 Q.

what we're looking at here.  18
On page 3-4 we're looking at Figure 3-1.  19 A.

Is that what you're looking at; correct?  20
Yes.  21 Q.
So this is a west-east cross-section of 22 A.

the geologic model showing the PHIE property from 23
the model that was used to distribute permeability 24
through the model.  25
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Are you able to look at this picture and 1 Q.

find something that you would interpret to be 2
undulating sand dunes? 3

So the high porosity zones in yellow and 4 A.
red represent those reservoir sands.  The dunes 5
here in the Broom Creek is a dune complex where 6
there is deposition of sediments and formation of 7
the dunes.  When sea level rose, there was 8
reworking of the dunes.  When sea level fell, there 9
is again deposition and reworking of -- deposition 10
sediments, reworking of -- of the sands to form 11
dune complexes.  So it's a stacked dune complex.  12

Interpretation from a cross-section alone 13
makes it difficult to interpret the dune complex.  14
That's why a plainer view would be required to 15
interpret dune complexes with more certainty. 16

Is there anything you see on Figure 3-1 17 Q.
that would be an indication to you of those types 18
of undulating sand dunes? 19

Yes.  Again, based on my involvement and 20 A.
experience with interpretation of the larger data 21
set, my trained eye can -- can pick out the dune 22
forms or the stacked dune complexes. 23

Based on the knowledge and information you 24 Q.
have from reviewing the seismic data? 25
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Correct. 1 A.
What were the actual test results from the 2 Q.

injection well that you used to make the adjustment 3
to the model on the permeability? 4

The results from the injection tests were 5 A.
a calculated permeability. 6

Calculated from what data derived from the 7 Q.
injection test? 8

I'll defer that question to a later 9 A.
witness. 10

Do you know where in the application it's 11 Q.
referenced? 12

Outside of the paragraph you previously 13 A.
had me review about the 2.5 X multiplier, I do not 14
believe that test is discussed in terms of 15
interpretation. 16

Okay.  I apologize.  I needed to find my 17 Q.
place here.  But back on 3-15, that paragraph I 18
referred to earlier, it says, "The permeability 19
multiplier was calculated based on the area of 20
study during the injectivity test, the radius of 21
investigation, and the permeability thickness 22
(transmissibility) values from the pressure 23
transient analysis."  24

Were you involved in determining or 25
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assessing the area of study during the injectivity 1
test? 2

I was not, but we have a witness coming up 3 A.
that was involved with this testing. 4

And were you involved in determining the 5 Q.
radius of investigation? 6

I was not involved in interpretation of 7 A.
the well test results. 8

Okay.  And I don't know what this means so 9 Q.
I don't know if it's that, but were you involved in 10
permeability thickness (transmissibility) values 11
from the pressure transient analysis? 12

No. 13 A.
Okay.  Were you involved in deciding on 14 Q.

whether or not the global multiplier should be the 15
number 2.5? 16

Yes. 17 A.
Okay.  What data did you review in order 18 Q.

to assess what that number should be, in your 19
opinion? 20

Results of the well tests were presented 21 A.
to me.  I've also been involved or aware of 22
previous studies with similar injection tests as 23
previously discussed, as well as knowledge, again, 24
of the Broom Creek and the other data sets that 25
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support use of a permeability multiplier.1

And the studies you reference is just the 2 Q.
one well in Project Tundra when that was done? 3

Correct. 4 A.
And when you say you were given the 5 Q.

results of the injection well test, does that -- I 6
don't know if I got that right.  Is that right? 7

I was presented the results by subject 8 A.
matter experts. 9

Okay.  And, generally speaking, what did 10 Q.
they present to you as the results? 11

What's listed in the paragraph.  Their 12 A.
interpretation from the injection tests of those 13
different parameters, including radius of 14
investigation, permeability thickness and such. 15

And how did you use those, then, to 16 Q.
determine a multiplier of 2.5? 17

So the -- the permeability -- the summary 18 A.
of those results was the -- the permeability was 19
higher, on the order of 2.7 or so times higher than 20
permeability from some of the laboratory analysis. 21

Are you aware of what a calculated KH was? 22 Q.
I don't recall at this time. 23 A.
Were you given that number at some point? 24 Q.
I -- I don't recall at this time.  I know 25 A.
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we've looked at KH in terms of -- of the model.  I 1
was given the permeability thickness. 2

And what was that? 3 Q.
I don't recall at this time. 4 A.
Do you have the time height? 5 Q.
I don't have the test results in front of 6 A.

me. 7
Okay.  But were you given those -- that 8 Q.

information? 9
I don't recall specifically, but I believe 10 A.

that information is in the well testing report 11
that's on the NDIC website. 12

All of the information included the -- 13 Q.
including the calculated KH is all on the NDIC 14
website? 15

I would have to review it.  I can't speak 16 A.
to that level of specifics. 17

And can you explain -- you've said that it 18 Q.
was -- the difference in the perm was calculated at 19
2.7 and you went with 2.5.  Can you explain why?  20
And actually let me back up.  21

The number calculated from the injection 22
test was 2.7; right? 23

On the order -- approximately.  I don't 24 A.
recall the exact value. 25
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Okay.  And you decided to go with a 1 Q.

multiplier of 2.5.  Why use 2.5 instead of the 2
actual value? 3

We felt it was a conservative assumption. 4 A.
Why do you describe it with the word 5 Q.

"conservative"?  How is it conservative? 6
It's lower than the -- the test results 7 A.

reflected. 8
Is there any reason to assume it's more 9 Q.

likely that the perm is lower than the test result 10
than higher? 11

So I don't think we have data that would 12 A.
indicate which is the appropriate choice to go, 13
higher or lower.  We chose 2.5 based on our 14
knowledge of the Broom Creek.  We believe that was 15
a conservative estimate to use in the model.  As we 16
discussed previously, higher permeability might 17
result in higher volume of CO

2
 but also potential 18

higher pressure.  So using the more conservative, 19
going on a lesser number, helps ensure that we're 20
not overestimating CO

2
 plume size. 21

And are you being conservative because 22 Q.
you're concerned about the risk of having that 23
number be 2.7 -- having a delta of 2.7 between the 24
injection test and your modeled perm? 25
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There's -- there's not a concern with 1 A.

using the exact value.  We wanted to be 2
conservative in what we chose in terms of how we 3
defined the horizontal and the vertical boundaries. 4

But isn't the actual data the best data 5 Q.
that you have? 6

I -- again, it's not the only data set we 7 A.
have. 8

Okay.  So you're putting less weight on 9 Q.
the data derived from the injection well test than 10
from the projected permeability from the other data 11
you've used? 12

Not less weight.  We just chose to choose 13 A.
a conservative value. 14

But when you say the word "conservative," 15 Q.
why is it more conservative to go to 2.5 from 2.7 16
rather than going to 2.9 from 2.7? 17

Can you repeat the last part of the 18 A.
question?  19

Well, when you say that you were choosing 20 Q.
2.5 rather than 2.7 because you're being 21
conservative, I'm asking why it's conservative to 22
adjust down to 2.5 versus adjusting up to 2.9.  Why 23
is that conservative? 24

Again, as you mentioned, this is a single 25 A.
276

test and it was -- this permeability multiplier 1
applied to the model which the model was used to 2
define the storage facility boundaries.  In then 3
the development of the project, we felt it was 4
prudent not to overpredict the plume size if the 5
reservoir doesn't act like that.  Then we've 6
permitted an area much larger than would be needed. 7

HEARING EXAMINER GARNER:  Okay.  I think 8
this is a good place to stop.  We will resume 9
tomorrow morning at 9 a.m.  So that will, I guess, 10
conclude our hearings for the day.  Off the record 11
at 6:30 p.m.  12

(Recessed at 6:30 p.m., Tuesday, the 11th 13
day of June, 2024.)14

15
16
17
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NORTH DAKOTA

OIL AND GAS DIVISION

In re application of Summit : Case No(s). 30869 
Carbon Storage #1, LLC requesting :    30870
consideration for the geologic :    30871 
storage of carbon dioxide in the :    30872
Broom Creek Formation from the :    30873 
Midwest Carbon Express Pipeline in:    30874
the storage facility located in :    30875 
Sections 31, 32, 33, and 34, :    30876
Township 142 North, Range 87 West,:    30877 
Sections 1, 11, 12, 13, 14, 15, :    30878
22, 23, 24, 25, 26, 35, and 36, :    30879 
Township 141 North, Range 88 West,:    30880
Sections 2, 3, 4, 5, 6, 7, 8, 9, : 
10, 11, 14, 15, 16, 17, 18, 19, :
20, 21, 22, 23, 25, 26, 27, 28, : 
29, 30, 31, 32, 33, 34, and 35, : 
Township 141 North, Range 87 West,: 
Sections 1, 2, 3, and 12, Township:
140 North, Range 88 West and : 
Sections 4, 5, 6, and 7, Township : 
140 North, Range 87 West, Mercer, : 
Morton, and Oliver Counties, ND. : 

In re application of Summit :
Carbon Storage #1, LLC to : 
consider the amalgamation of the : 
storage reservoir pore space, in : 
which the Commission may require : 
that the pore space owned by : 
nonconsenting owners be included : 
in the geologic storage, as : 
required to operate the Summit : 
Carbon Storage #1, LLC storage : 
facility located in Sections 31, : 
32, 33, and 34, Township 142 : 
North, Range 87 West, Sections 1, : 
11, 12, 13, 14, 15, 22, 23, 24, : 
25, 26, 35, and 36, Township 141 : 
North, Range 88 West, Sections 2, : 
3, 4, 5, 6, 7, 8, 9, 10, 11, 14, : 
15, 16, 17, 18, 19, 20, 21, 22, : 
23, 25, 26, 27, 28, 29, 30, 31, : 



32, 33, 34, and 35, Township 141 : 
North, Range 87 West, Sections 1, : 
2, 3, and 12, Township 140 North, : 
Range 88 West and Sections 4, 5, : 
6, and 7, Township 140 North, :
Range 87 West, Mercer, Morton, :  
and Oliver Counties, ND, in the : 
Broom Creek Formation. : 

In re application of Summit : 
Carbon Storage #1, LLC for an : 
order of the Commission : 
determining the amount of : 
financial responsibility for the : 
geologic storage of carbon dioxide: 
from the Midwest Carbon Express : 
Pipeline in the storage facility : 
located in Sections 31, 32, 33, : 
and 34, Township 142 North, Range : 
87 West, Sections 1, 11, 12, 13, : 
14, 15, 22, 23, 24, 25, 26, 35, : 
and 36, Township 141 North, Range : 
88 West, Sections 2, 3, 4, 5, 6, : 
7, 8, 9, 10, 11, 14, 15, 16, 17, : 
18, 19, 20, 21, 22, 23, 25, 26, : 
27, 28, 29, 30, 31, 32, 33, 34, : 
and 35, Township 141 North, Range : 
87 West, Sections 1, 2, 3, and 12,: 
Township 140 North, Range 88 West : 
and Sections 4, 5, 6, and 7, : 
Township 140 North, Range 87 West,: 
Mercer, Morton, and Oliver : 
Counties, ND, in the Broom Creek : 
Formation. : 

In re motion to consider : 
establishing the field and pool : 
limits for lands located in : 
Sections 31, 32, 33, and 34, : 
Township 142 North, Range 87 West,: 
Sections 1, 11, 12, 13, 14, 15, : 
22, 23, 24, 25, 26, 35, and 36, : 
Township 141 North, Range 88 West,: 
Sections 2, 3, 4, 5, 6, 7, 8, 9, : 
10, 11, 14, 15, 16, 17, 18, 19, : 
20, 21, 22, 23, 25, 26, 27, 28, : 
29, 30, 31, 32, 33, 34, and 35, : 



Township 141 North, Range 87 West,: 
Sections 1, 2, 3, and 12, Township: 
140 North, Range 88 West and : 
Sections 4, 5, 6, and 7, Township : 
140 North, Range 87 West, Mercer, : 
Morton, and Oliver Counties, ND, : 
subject to the application of : 
Summit Carbon Storage #1, LLC for : 
the geologic storage of carbon : 
dioxide in the Broom Creek : 
Formation, and enact such special :
field rules as may be necessary. :  

In re application of Summit : 
Carbon Storage #2, LLC requesting : 
consideration for the geologic : 
storage of carbon dioxide in the : 
Broom Creek Formation from the : 
Midwest Carbon Express Pipeline : 
in the storage facility located in:  
Sections 27, 28, 29, 32, 33, 34, : 
and 35, Township 143 North, Range : 
88 West, Sections 1, 2, 3, 4, 5, : 
6, 7, 8, 9, 10, 11, 12, 13, 14, : 
15, 16, 17, 18, 19, 20, 21, 22, : 
23, 24, 25, 26, 27, 28, 29, 30, : 
32, 33, 34, 35, and 36, Township : 
142 North, Range 88 West, Sections:  
5, 6, 7, 8, 17, 18, 19, 20, 29, : 
30, and 31, Township 142 North, : 
Range 87 West, and Sections 1, 2, : 
and 3, Township 141 North, Range : 
88 West, Mercer and Oliver : 
Counties, ND. : 

In re application of Summit : 
Carbon Storage #2, LLC to : 
consider the amalgamation of the : 
storage reservoir pore space, in : 
which the Commission may require : 
that the pore space owned by : 
nonconsenting owners be included : 
in the geologic storage, as : 
required to operate the Summit : 
Carbon Storage #2, LLC storage : 
facility located in Sections 27, : 
28, 29, 32, 33, 34, and 35, : 



Township 143 North, Range 88 West,: 
Sections 1, 2, 3, 4, 5, 6, 7, 8, : 
9, 10, 11, 12, 13, 14, 15, 16, 17,: 
18, 19, 20, 21, 22, 23, 24, 25, : 
26, 27, 28, 29, 30, 32, 33, 34, : 
35, and 36, Township 142 North, : 
Range 88 West, Sections 5, 6, 7, : 
8, 17, 18, 19, 20, 29, 30, 31, : 
Township 142 North, Range 87 : 
West, and Sections 1, 2, and 3, : 
Township 141 North, Range 88 : 
West, Mercer and Oliver Counties, : 
ND in the Broom Creek Formation. :

In re application of Summit : 
Carbon Storage #2, LLC to : 
consider the application of Summit:  
Carbon Storage #2, LLC for an : 
order of the Commission : 
determining the amount of : 
financial responsibility for the : 
geologic storage of carbon dioxide:  
from the Midwest Carbon Express : 
Pipeline in the storage facility : 
located in Sections 27, 28, 29, : 
32, 33, 34, and 35, Township 143 : 
North, Range 88 West, Sections 1, : 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, : 
12, 13, 14, 15, 16, 17, 18, 19, : 
20, 21, 22, 23, 24, 25, 26, 27, : 
28, 29, 30, 32, 33, 34, 35, and : 
36, Township 142 North, Range 88 : 
West, Sections 5, 6, 7, 8, 17, 18,: 
19, 20, 29, 30, and 31, Township : 
142 North, Range 87 West, and : 
Sections 1, 2, and 3, Township 141:  
North, Range 88 West, Mercer and : 
Oliver Counties, ND, in the Broom : 
Creek Formation. : 

In re motion of the Commission to : 
consider establishing the field : 
and pool limits for lands located : 
in Sections 27, 28, 29, 32, 33, : 
34, and 35, Township 143 North, : 
Range 88 West, Sections 1, 2, 3, : 
4, 5, 6, 7, 8, 9, 10, 11, 12, 13, : 



14, 15, 16, 17, 18, 19, 20, 21, : 
22, 23, 24, 25, 26, 27, 28, 29, : 
30, 32, 33, 34, 35, and 36, : 
Township 142 North, Range 88 West,: 
Sections 5, 6, 7, 8, 17, 18, 19, : 
20, 29, 30, and 31, Township 142 : 
North, Range 87 West, and Sections:  
1, 2, and 3, Township 141 North, : 
Range 88 West, Mercer and Oliver : 
Counties, ND, subject to the : 
application of Summit Carbon : 
Storage #2, LLC for the geologic : 
storage of carbon dioxide in the : 
Broom Creek Formation, and enact : 
such special field rules as may : 
be necessary. :

In re application of Summit : 
Carbon Storage #3, LLC requesting : 
consideration for the geologic : 
storage of carbon dioxide in the : 
Broom Creek Formation from the : 
Midwest Carbon Express Pipeline in:  
the storage facility located in : 
Section 36, Township 143 North, : 
Range 87 West, Sections 19, 20, : 
21, 28, 29, 30, 31, 32, 33, 34, : 
35, and 36, Township 143 North, : 
Range 86 West, Sections 1, 2, 11, :
12, 13, 14, and 24, Township 142 :
North, Range 87 West, Sections 1, :
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, :
12, 13, 14, 15, 16, 17, 18, 19, :
20, 21, 22, 23, 24, 25, 26, 27, :
28, 29, 30, 32, 33, 34, and 35, :
Township 142 North, Range 86 :
West, and Sections 6, 7, 17, 18, :
19, and 20, Township 142 North, :
Range 85 West, Oliver County, ND. :
 
In re application of Summit : 
Carbon Storage #3, LLC to consider:  
the amalgamation of the storage : 
reservoir space, in which the : 
Commission may require that the : 
pore space owned by nonconsenting : 
owners be included in the geologic:  



storage, as required to operate : 
the Summit Carbon Storage #3, LLC : 
storage facility located in : 
Section 36, Township 143 North, : 
Range 87 West, Sections 19, 20, : 
21, 28, 29, 30, 31, 32, 33, 34, : 
35, and 36, Township 143 North, : 
Range 86 West, Sections 1, 2, 11, : 
12, 13, 14, and 24, Township 142 : 
North, Range 87 West, Sections 1, : 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, : 
12, 13, 14, 15, 16, 17, 18, 19, : 
20, 21, 22, 23, 24, 25, 26, 27, : 
28, 29, 30, 32, 33, 34, and 35, : 
Township 142 North, Range 86 West,: 
and Sections 6, 7, 17, 18, 19, and:  
20, Township 142 North, Range 85 : 
West, Oliver County, ND, in the : 
Broom Creek Formation. :

In re application of Summit : 
Carbon Storage #3, LLC for an : 
order of the Commission : 
determining the amount of : 
financial responsibility for the : 
geologic storage of carbon dioxide:  
from the Midwest Carbon Express : 
Pipeline in the storage facility : 
located in Section 36, Township : 
143 North, Range 87 West, Sections:  
19, 20, 21, 28, 29, 30, 31, 32, : 
33, 34, 35, and 36, Township 143 : 
North, Range 86 West, Sections 1, : 
2, 11, 12, 13, 14, and 24, : 
Township 142 North, Range 87 West,: 
Sections 1, 2, 3, 4, 5, 6, 7, 8, : 
9, 10, 11, 12, 13, 14, 15, 16, 17,: 
18, 19, 20, 21, 22, 23, 24, 25, : 
26, 27, 28, 29, 30, 32, 33, 34, : 
and 35, Township 142 North, Range : 
86 West, and Sections 6, 7, 17, : 
18, 19, and 20, Township 142 : 
North, Range 85 West, Oliver : 
County, ND, in the Broom Creek : 
Formation. : 



In re motion of the Commission to : 
consider establishing the field : 
and pool limits for lands located : 
in Section 36, Township 143 North,: 
Range 87 West, Sections 19, 20, : 
21, 28, 29, 30, 31, 32, 33, 34, : 
35, and 36, Township 143 North, : 
Range 86 West, Sections 1, 2, 11, : 
12, 13, 14, and 24, Township 142 : 
North, Range 87 West, Sections 1, : 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, : 
12, 13, 14, 15, 16, 17, 18, 19, : 
20, 21, 22, 23, 24, 25, 26, 27, : 
28, 29, 30, 32, 33, 34, and 35, : 
Township 142 North, Range 86 West,: 
and Sections 6, 7, 17, 18, 19, and:  
20, Township 142 North, Range 85 : 
West, Oliver County, ND, subject : 
to the application of Summit : 
Carbon Storage #3, LLC for the : 
geologic storage of carbon dioxide:  
in the Broom Creek Formation, and : 
enact such special field rules as : 
may be necessary. : 
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(The following proceedings were had and 

made of record herein, commencing at 9:06 a.m., 

Wednesday, the 12th day of June, 2024:) 

HEARING EXAMINER GARNER:  We are on the 

record for hearings in the matters listed in the 

North Dakota Industrial Commission Hearing Docket 

for June 12.  I'm David Garner, hearing examiner 

for these hearings.  We're at the hearing room for 

the Department of Mineral Resources, Oil & Gas 

Division, and it is 9:08 a.m. 

We will resume our hearings for Case 

Numbers 30869 through 30880.  I notice new counsel 

appeared at the table, so I'll give everyone an 

opportunity for all interested parties to please 

come forward again. 

MR. BENDER:  Thank you, Mr. Examiner.  

I'll introduce Tom.  He doesn't need any 

introduction, but with us today is Tom Throne.  

He's going to be assisting with Summit in this 

application. 

HEARING EXAMINER GARNER:  Okay.  

MR. BRAATEN:  Derrick Braaten, Braaten Law 

Firm, on behalf of the landowner intervenors.  With 

me is my paralegal, Desirae Zaste, and client Kirk 

Swenson.  
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MR. BENDER:  I apologize.  I thought you 

were just looking for an introduction of the new 

counsel.  

HEARING EXAMINER GARNER:  No, that's -- 

MR. BENDER:  Did you want me to make 

another appearance or -- 

HEARING EXAMINER GARNER:  No.  That's 

fine.  

MR. BENDER:  Okay.  

HEARING EXAMINER GARNER:  That's fine.  

Just a quick note.  We're going to resume with the 

cross-examination of the two witnesses that were 

being crossed by Mr. Braaten yesterday.  Change, 

though.  We're going to then at that point in time 

allow Summit to call its remaining witnesses, give 

the Commission a chance to respond to them -- or 

question them.  And then you'll have the remainder 

of the time to cross-examine those witnesses. 

MR. BRAATEN:  Okay.  And, Your Honor, I 

don't want to be difficult or take up time.  I just 

want to put on the record that I do object to that 

process. 

HEARING EXAMINER GARNER:  Okay.  

MR. HELMS:  6:30.

HEARING EXAMINER GARNER:  Oh, I'm sorry.  
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And we're going to have a deadline today again of 

6:30 p.m., and if we are not done, we will be back 

here tomorrow morning at 9 a.m.  

Okay.  With that, I think we can proceed.  

MR. HELMS:  They're still under oath.

HEARING EXAMINER GARNER:  They're still 

under oath. 

   CONTINUED CROSS-EXAMINATION 

BY MR. BRAATEN:  

Q. I wasn't going to ask this, but since it 

came up, do you understand that you're still under 

oath? 

A. (BY MS. DOUGLAS)  I do. 

Q. Okay.  We were discussing the CO2 plume 

model yesterday, and I want to start by just asking 

if you have an understanding within the regulatory 

framework for Class 6 wells why a plume model is 

constructed?  

A. I do. 

Q. And what is that understanding?  

A. So under the North Dakota UIC Class VI 

regulations, a geologic model is constructed to 

help define the horizontal and vertical boundaries 

of a storage reservoir. 

Q. For what purpose or reason? 
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A. The purpose of this is to define the 

boundaries of the storage reservoir, in this case 

which would be the storage facility, which the 

regulations require pore space owners within that 

storage facility to be equitably compensated.  

Also, the modeling and simulation, it's constructed 

to help delineate the area of review, which is also 

a requirement of the statutes to delineate the area 

of review. 

Q. And the delineation of the area of review 

is also the primary requirement or reason for 

creating that model under the Safe Drinking Water 

Act? 

A. So we're talking about two sets of 

regulations here.  So in -- in North Dakota UIC 

Class VI regulations, as I mentioned, the modeling 

is a tool to determine the AOR in the storage 

facility area.  The Safe Water Drinking Act, under 

that, I believe, the EOA has its own set of UIC 

Class VI rules, which the North Dakota UIC Class VI 

rules are based on and are more stringent than.  In 

the EPA rules, it is my understanding that modeling 

and simulation is used to define an area of review 

as well. 

Q. Is North Dakota's underground injection 
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control program regulation for Class VI wells 

adopted pursuant to the Safe Drinking Water Act? 

A. It is, and it is more stringent in terms 

that it goes above and beyond and also has 

stipulations for a storage facility area, pore 

space leasing, which the EPA UIC Class VI rules do 

not. 

Q. And when the EPA promulgated its Class VI 

rules, the methodologies it used for delineating -- 

delineating an area of review were focused on the 

purpose and function of protecting USDWs; right? 

A. That's correct, and North Dakota 

Administrative Code is as well.  So they define the 

area of review as the region surrounding the 

geologic sequestration project where underground 

sources of drinking water may be endangered by the 

CO2 injection activities. 

Q. And so you're modeling the areal extent of 

the CO2 plume because the regulations require you to 

do that in order to protect drinking water sources? 

A. Modeling the simulation is required to 

evaluate potential impact and endangerment on any 

underground sources of drinking water in which 

you're required to define an area of review where 

you're required to monitor and ensure that you're 
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not endangering any underground sources of drinking 

water. 

Q. You've noticed -- you've noted a couple of 

times that North Dakota's regulations are more 

stringent than the EPA regulations.  That's because 

the EPA regulations require that any state being 

granted primacy have a set of regulations that are 

more stringent than EPA's? 

A. I'm not familiar with the specific 

requirements.  I know that they can't be any 

lesser. 

Q. Okay.  I've handed you what has been 

marked as Exhibit LO-83.  Can you tell me if you've 

seen that document before? 

A. I personally have not. 

Q. And when you say "I personally have not," 

are you aware of others who have that you're 

thinking of? 

A. Not specifically, no. 

Q. If you look at the bullet points in the 

middle, you'll notice a number of descriptions of 

various data and input files.  Is there anything in 

those bullet points that you can identify that was 

not provided to the Industrial Commission by EERC? 

A. Upon request from the Commission, the EERC 
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had provided the DMR with the .DAT file, which is 

our simulation model input file for CMG, as well as 

our results file in the form of a .SR3, as well as 

shapefiles for the maps that were generated.  

Outside of those data sets, we did not provide any 

additional data to the DMR. 

Q. You said for the maps that were provided 

outside of the data.  What maps are you referring 

to? 

A. The maps in the storage facility area.  So 

we provided shapefiles for the storage facility 

boundary, the area of review boundary and such. 

Q. Okay.  And you're saying you provided the 

shapefiles but not necessarily the particular maps 

you generated from them? 

A. Correct. 

Q. Okay.  

A. Let me correct for that.  The maps are 

provided in the permit itself, so we didn't provide 

maps separately.  They're within the permit itself. 

Q. Okay.  That's fair.  

So this first one, all of the input files 

for the PHREEQC model were provided to the 

Commission? 

A. No.  As I stated, just the .DAT file for 
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the numerical simulations which were used to define 

the horizontal and the vertical boundaries of the 

reservoir. 

Q. You didn't give them an input file for the 

PHREEQC model? 

A. We did not, no.  It was not requested. 

Q. It's in your possession, though? 

A. The EERC has the data. 

Q. Sorry.  Yes.  EERC.  

And EERC is Summit's agent and 

representative with respect to that data? 

A. The ownership of the data is governed 

under our specific contracts with Summit including 

our NDA with them that govern data ownership. 

Q. EERC has a nondisclosure agreement with 

Summit? 

A. Yes. 

Q. Who proposed that? 

A. I was not involved in those discussions.  

It's a standard -- standard practice we have with 

most of our clients, though. 

Q. Is that because your licenses for the 

computer modeling programs are academic licenses? 

A. No.  Commercial licenses were procured for 

this project as this was a commercially contracted 
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project. 

Q. Did Summit compensate for the cost of the 

subscriptions for the programs on a commercial 

basis? 

A. The EERC procured commercial licenses and 

the costs of those commercial licenses were billed 

to Summit.  Yes. 

Q. Okay.  Were they temporary subscriptions? 

A. Yes.  So the licenses have a time period 

associated with them.  Commonly, we procure 

licenses on the order of a month, two-month, 

three-month licenses, depending on the duration of 

the time period in the project we need the license 

to perform the scope. 

Q. So I want to go back to my prior question.  

Other than the input model for the PHREEQC model -- 

sorry.  Let me start over.  

Other than the input file for the PHREEQC 

model, is there anything listed in these bullet 

points that was not provided by EERC to the 

Industrial Commission? 

A. Yes.  As I mentioned, the only input data 

that was provided can be found in your last bullet 

point in terms of what I would call the 

simulation -- or the numerical reservoir simulation 
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model data decks and the output files.  Those were 

the two pieces of data which I am saying is the  

.DAT file and the .SR3 file.  Those are the only 

two data sets from this list that were provided. 

Q. So if you look at the third bullet point, 

is there anything there that was provided to the 

Industrial Commission? 

A. Yes.  Thank you for correcting me.  So all 

core analysis data was provided to the Industrial 

Commission as well as the North Dakota Geological 

Survey through submission to the North Dakota core 

library staff.  And as required, all well log data, 

formation testing, fluid analysis was provided 

as -- as part of completions reports for the three 

stratigraphic test wells that were drilled.  So 

those were technically provided. 

Q. When you look through these bullet points 

on this letter, do you have an understanding of 

what is being referenced in all of these?  Is there 

anything you don't understand what is being 

referenced? 

A. No.  I understand. 

Q. If I asked you to go back to EERC today 

and sit down and pull together an external hard 

drive and put this data on that external hard drive 
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and give it to me, approximately how long would it 

take you to do that? 

A. That would involve the procurement of 

commercial licenses to access. 

Q. No.  Assuming that you have a commercial 

license, which you do for all of this, if you 

needed to go to your office, take all of this data 

and put it on an external hard drive, how long 

would that take you? 

A. Days to weeks. 

Q. It would take you weeks to put this data 

on a hard drive?  You're telling me that? 

A. To ensure that we have the proper data, QC 

it, and we ran multiple iterations. 

Q. No.  I'm asking you to take this data that 

you understand what all of it is, export it, 

transfer those files onto an external hard drive, 

how long? 

A. One to two weeks. 

Q. It would take you one to two weeks to 

transfer those files to a hard drive, but you can 

start from scratch with publicly available data and 

replicate and recreate that entire model in four 

weeks? 

A. So the publicly available data would be 
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coming from single data bases.  The way the EERC's 

file structure and the iterations of our models, 

the amount of data we have, it's my opinion knowing 

our data storage, the amount of data we have, the 

different iterations of modeling simulations done 

for this project, I would estimate it would take 

our staff that amount of time to ensure that we had 

the proper data to be transferred. 

Q. But you keep saying -- you're saying 

ensure we have the proper data to be transferred.  

I'm saying physically how long does it take to 

click the buttons on the computer to tell the files 

in the computer to transfer them to an external 

hard drive and how long does it take the computer 

to process that file transfer and get it onto the 

external hard drive?  I'm not talking about quality 

control or review.  

A. Okay.  I can't speculate.  I don't know 

the size of the data in terms of megabytes, 

gigabytes or the speed to upload it. 

Q. So you have no idea how long it would take 

to put this on an external hard drive and send it 

to us? 

A. I gave you an estimated range of what I 

believe it would take. 
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Q. Three weeks? 

A. I believe I said one to two. 

Q. One to two weeks.  

And you're still saying that you could 

also replicate the entire model yourself from 

public data in just four weeks?  Can you explain 

that? 

A. I believe I did already answer that. 

Q. Why does it only take two weeks to 

transfer the files onto a hard drive but you can 

take and recreate everything in four weeks? 

A. I believe I already answered that. 

Q. And you think that sounds plausible? 

A. I gave a range and in my opinion of what 

it would take. 

Q. Okay.  Were you asked to do that at any 

point? 

A. No. 

Q. Were you at any point advised that you 

might need to make data available to an opposing 

party in any kind of legal proceeding for Summit? 

A. I was made aware that data may be 

requested.  Not specifically that it would need to 

be provided. 

Q. Were you told that it would not need to be 
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provided? 

MR. BENDER:  I'm going to object insofar 

as it might get into issues on attorney/client 

privilege.  So if any of this was discussed with 

you while I was present on the phone or whatever or 

Ty, I'd instruct you not to answer it.  

MR. BRAATEN:  Are you asserting the 

privilege on behalf of Summit or EERC?  

MR. BENDER:  Summit. 

Q. (MR. BRAATEN CONTINUING)  At any time when 

there was no representative of Summit, other than 

Mr. Bender, were you told that -- or there was no 

representative of Summit present for the 

conversation, at any point were you told that you 

would not need to provide data? 

A. No.  I was involved in discussions to 

determine what it would take for us to provide that 

data.  I was not told we would not have to provide 

it.  I was told as a potential we may have to. 

Q. Who were you told that by? 

A. Mr. Lonny Jacobson who is our direct point 

of communication with the Summit team.  

Q. Is he with EERC or Summit? 

MR. BENDER:  Your Honor, I'm going to 

object.  We're getting into issues having to do 
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with discovery.  These issues are before the 

Commission in a motion to compel.  I don't think 

it's appropriate to try to litigate that here.  We 

haven't had an opportunity to respond to that 

motion to compel, so I'm going to object to this 

whole line of questioning. 

HEARING EXAMINER GARNER:  I'm going to 

overrule. 

MR. BENDER:  Okay.  Thank you. 

Q. (MR. BRAATEN CONTINUING)  Who does 

Lonny -- did you say Lonny Jacobson? 

A. Yeah. 

Q. Who does he work for? 

A. The Energy & Environmental Research 

Center. 

Q. Okay.  When did you talk to him about the 

potential of having to provide data? 

A. Can you clarify "provide data"?  To whom?  

Q. We just talked about a conversation you 

had had with Lonny in which you indicated that you 

had not been told that you would not need to 

provide data.  Do you recall that conversation? 

A. I do.  It was after discovery was 

submitted. 

Q. And when you say "after discovery was 
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submitted," are you referring to the request for 

data and information that were sent by me on behalf 

of the intervenors? 

A. Correct. 

Q. Okay.  What did he ask you about that 

data? 

A. What effort and software licenses would be 

needed to compile that data. 

Q. And just tell me fully what your response 

to that was when you talked to him at that time? 

A. We provided him with a specific list of 

the software licenses needed, the data as well as 

things, like I discussed yesterday, about some of 

the data sets being acquired from data brokers that 

the specific digitized logs in question are 

governed by a license agreement. 

Q. Did you make a determination that because 

of those license agreements you were unwilling to 

provide those data sets? 

A. EERC did not make that determination.  We 

provided information to Summit on what it would 

take for us to produce those data sets. 

Q. With respect to everything that's listed 

in Exhibit 83 in those bullet points, first, EERC 

has itself all of that data related to Summit's 
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project; right? 

A. Yes. 

Q. And has EERC provided all of that data to 

Summit itself? 

A. I'm unsure.  I don't believe we have 

provided every piece of data yet. 

Q. So Summit doesn't even have all of the 

data that EERC has? 

A. I can't comment on that with certainty. 

Q. Well, did you just say that EERC has not 

provided all of this data to Summit? 

MS. DOUGLAS:  Could you read back what I 

stated?  

(Record read as requested.) 

MS. DOUGLAS:  So I believe I said I'm 

unsure, I'm uncertain about that.  I don't have a 

definitive answer. 

Q. (MR. BRAATEN CONTINUING)  Okay.  What did 

Lonny tell you about his conversations with Summit 

about it? 

A. That we would just not have to provide it 

at this time.  A determination was not made on 

whether we would be providing it or not. 

Q. At any point were you asked to start 

compiling the data in the potential event that you 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

306

did have to provide it? 

A. No, because as I mentioned, we'd be 

required to procure software licenses. 

Q. For what? 

A. To open the model, take out any data.  For 

example, to open the Petrel model, we'd need a 

Petrel license in order to take out the digitized 

well logs that are governed by that license 

agreement. 

Q. So the temporary subscriptions you had for 

the models, have those lapsed at this point? 

A. They have. 

Q. Okay.  So you didn't want to export the 

data because in order to do that, you would have 

had to buy another subscription just to export the 

data out of the models? 

A. Again, the EERC's contracted to perform 

this scope by Summit Carbon Storage, and so they 

would have had to approve and authorize us to 

procure the software. 

Q. And they didn't want to pay for the 

software? 

MR. BENDER:  If you know. 

MS. DOUGLAS:  I -- I don't know.  I was 

not involved in those discussions. 
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Q. (MR. BRAATEN CONTINUING)  Well, you're the 

one that just told me that the need to procure new 

licenses was part of the reason for not exporting 

or starting on the export of the data; right? 

A. We would need to be authorized by Summit 

to start those activities. 

Q. And they never did that? 

A. No. 

Q. Did Lonny ask them if they would like to 

authorize that? 

A. I'm not privy to those discussions. 

Q. The PHREEQC model is a free model, though, 

that anyone can use and there would be no barrier 

with subscriptions to putting all that data 

together; right? 

A. Correct.  As I testified, though, 

yesterday, I believe that all of the input data 

used for that is described in the permit itself. 

Q. Have you personally had any direct 

communications with the employees or members of the 

North Dakota Industrial Commission about this 

matter in the last two weeks? 

A. I have not, no. 

Q. Do you know if Lonny has? 

A. I'm not aware if he has or not, but I do 
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not believe he has. 

Q. As part of your work on the -- the Summit 

project, did you do any work related to the surface 

facilities? 

A. No, I did not. 

Q. There was a comment yesterday that I 

believe -- and you can correct me if I'm wrong, but 

I believe you said that these injection wells will 

not endanger human health.  Would you agree with 

that? 

A. I believe Caitlin testified to human 

health. 

Q. Okay.  And did I hear it right or do you 

agree that the testimony was that these injection 

wells, the Class VI wells, will not endanger human 

health? 

A. (BY MS. OLSEN)  I believe I testified to 

the injection wells have engineering protocol in 

place that would not endanger human health or the 

environment in relation to CO2 injection activities. 

Q. Thank you.  In making that statement, did 

you consider the potential of CO2 releases from 

those surface facilities such as valves, blowouts, 

things of that nature? 

A. That was discussed later on in the permit.  
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So my references to that are in relation to the 

injection well and the review that was done on the 

injection well specifically. 

Q. Would it also be accurate to say 

specifically with respect to the things that happen 

downhole at the injection well? 

A. The engineering safeguards in place 

downhole are such that they would prevent migration 

of CO2 into USDWs or the atmosphere. 

Q. What about the engineering safeguards 

between the terminus point of the Midwest Carbon 

Express Pipeline and the wellhead? 

A. (BY MS. DOUGLAS)  We believe we have 

witnesses coming up who are better suited to 

testify to that. 

Q. Okay.  We had a discussion yesterday about 

the permeability adjustment with the 2.5 

multiplier.  Do you recall that? 

A. I do. 

Q. Did you or Lonny have conversations with 

Summit at any point regarding that issue? 

A. We did. 

Q. And what were those conversations? 

A. So as I testified yesterday, the results 

showed a slightly higher permeability that could 
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have been used to justify a higher multiplier.  In 

discussions with EERC and Summit, EERC providing 

technical advisement to use a lower value, those 

discussions included discussions with Summit from a 

business case.  They wanted to permit the site to 

take a certain amount of CO2 and store CO2 within a 

certain area.  

And so through sensitivity modeling and 

business considerations, it was a joint 

determination to use 2.5.  Additionally, the 

Commission has approved a permit for the Broom 

Creek Formation that has used 2.5 as well. 

Q. What were the business considerations 

Summit expressed regarding the use of the 2.5 

factor? 

A. Again, I just discussed the amount of CO2 

they were targeting and the area -- the area to be 

permitted for CO2.  I discussed a little bit 

yesterday I didn't want to overestimate the storage 

facility area and then not inject that amount of CO2 

to where we would be over-leasing the area and not 

using it.  

Q. So Summit was -- Summit's preference would 

be that that perm adjustment be a lower number 

based on that business consideration? 
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A. Through discussions with EERC and Summit, 

the 2.5 multiplier was selected. 

Q. But specifically because in part of 

Summit's business considerations of wanting to keep 

the storage facility as small as possible for the 

amount of CO2 they want to inject; right? 

A. I wouldn't say it's as small as possible.  

There's just some consideration to not overestimate 

the area needed. 

Q. Because if they reduce the size or the 

boundary of that storage facility, then if there 

are people just on the other side of that, they 

don't need to pay for any property rights for that; 

is that accurate? 

A. Can you repeat that?  

Q. If they reduce the geographic areal extent 

of the storage facility boundary, it reduces the 

number of landowners for whom they need to 

compensate for the use of the property rights and 

that's the business consideration; right? 

A. It's a fact a smaller storage facility 

area would result in less landowners having to be 

permitted.  The -- the business consideration 

wasn't related to number of landowners as it was 

area. 
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Q. What business interest does Summit have in 

reducing the size or boundary of that storage 

facility if it's not related to not having to 

compensate landowners? 

A. I -- 

MR. BENDER:  If you know the answer. 

MS. DOUGLAS:  I don't know that.  I'd have 

to defer to Summit. 

Q. (MR. BRAATEN CONTINUING)  And so the 

compensation of landowners is the only thing you 

know of as a business consideration that they would 

have been thinking about in -- 

MR. BENDER:  I think that's a 

mischaracterization of her testimony.  Can you ask 

the question again?  

Q. (MR. BRAATEN CONTINUING)  Sure.  You've 

testified to the business consideration of the need 

to lease landowners; right? 

A. Yes. 

Q. And that's the only business consideration 

that you've testified to related to Summit's 

consideration of which permeability adjustment 

factor to use? 

A. Yes, but it's not the only business 

consideration.  There's also operational costs 
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associated with monitoring.  If they -- they use a 

permeability multiplier in a larger permeability 

multiplier as we discussed, it may result in a 

larger plume, likely a larger associated pressure 

front, larger AOR that would require additional 

acreage to monitor, meaning additional monitoring 

costs. 

Q. And every five years or so Summit is going 

to rerun the models based on the data acquired thus 

far from that monitoring; right? 

A. Yeah.  So the regulations require a 

reevaluation of the AOR determination, no less than 

every five years, meaning that Summit will be using 

operational and monitoring data to history match, 

calibrate their models and confirm their permitted 

AOR and storage facility area are still sufficient. 

Q. What if they found out it wasn't? 

A. So the North Dakota Century Code 

43-05-01-12 -- 

MR. BENDER:  Let me -- let me correct you.  

That's the Administrative Code. 

MS. DOUGLAS:  Thank you for that 

correction.  

Q. (MR. BRAATEN CONTINUING)  43-05-01, and 

what was the next one? 
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A. 12.  Dash 12.  

Q. Okay.  

A. Okay.  This contains the -- the regulation 

language regarding any changes to the storage 

facility area on that reevaluation.  If it was 

deemed that the CO2 would potentially go outside the 

boundaries and Summit determined they needed to 

expand the area, they would need to go through the 

modification process. 

Q. And the result being potentially an 

adjustment to the boundaries of the storage 

facility? 

A. That would require a major modification 

which I believe requires an additional hearing at 

that point if they needed to modify the permitted 

boundaries. 

Q. But if the data indicated that the storage 

facility boundary had not been modeled in a way 

that was accurately reflecting the conditions in 

the last five years, that is a potential result of 

the five-year review, that you redraw the storage 

facility boundary; right? 

A. Potentially. 

Q. And if you did that, what do you do about 

all the payments you've made to the landowners so 
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far? 

A. I can't speak to that. 

Q. Is there any process you're aware of that 

would address that? 

A. Again, I believe it would be addressed in 

that major modification proceedance, which would be 

a hearing just like the one we're in today. 

Q. Were there any communications about using 

the 2.5 multiplier between EERC and the Industrial 

Commission? 

A. I can't recall specifically.  Potentially 

in their review of initial permit drafts submitted, 

it could have been discussed. 

Q. If you had used 2.7 for the factor instead 

of 2.5, how many more acres of property would have 

been included in the storage facility? 

A. I can't speak to that.  We did not run 

that case. 

Q. Okay.  Do you have any sense of what that 

might be? 

A. I do not because simulations are a 

complex, multi-physics approach, and so adjusting 

the permeability is not a straight ratio to plume 

size.  

Q. Would you agree that it would result in 
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some additional acreage? 

A. Yes, I believe I stated that. 

Q. Just a couple minutes ago you made a 

reference to sensitivity analysis.  Do you recall 

that? 

A. Yes. 

Q. What do you mean by "sensitivity 

analysis"? 

A. So the EERC performs sensitivity analysis.  

Some of that is discussed in -- in the permit as 

well.  We looked at parameters that affectively -- 

or could affect simulation results.  In addition to 

that, to the sensitivity analysis, we also did 

uncertainty analysis to look at how various 

properties and distribution of properties, such as 

permeability, could potentially impact the -- the 

model and the simulation results. 

Q. And that's essentially doing quality 

control to test the predictive utility of your 

model? 

A. I wouldn't classify it as testing the 

utility of our model.  We did those things to 

determine what parameters we thought were 

appropriate and justifiable for use in the model. 

Q. Could you do that assessment of the 
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parameters chosen without running sensitivity 

analysis on the model? 

A. Could you repeat that?  

Q. Could you assess the propriety of the 

parameters used in the model without running any 

sensitivity analysis on it?  Let me ask a different 

question.  

What properties did you run sensitivity 

analysis on? 

A. Sensitivity analysis, you said?  

Q. Yep.  

A. So we ran sensitivity analysis on 

injection rates, bottomhole pressure conditions, 

wellhead temperatures, wellhead pressures. 

Q. For what purpose? 

A. So on page 3-15, we have a paragraph 

talking about sensitivity analysis. 

Q. And you indicate that because of the 

availability of data in the form of well logs, core 

sample data and rock fluid properties, the need for 

typical sensitivity studies of influential 

reservoir parameters has been reduced.  Has it been 

eliminated? 

A. No, which is why we ran a sensitivity 

analysis. 
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Q. What's the difference between the 

sensitivity analysis you ran and what you would 

refer to here as typical sensitivity studies? 

A. Typical sensitivity studies would vary 

more parameters potentially.  So we felt confident 

in site-specific data to define limits of certain 

variables so we didn't need to test those. 

Q. Up until you ran the injection test? 

A. I -- I don't understand the question. 

Q. Well, what were the parameters you were 

comfortable with that you didn't need to run 

sensitivity analysis on? 

A. Things like model size, grid cell size, 

boundary conditions.  We ran certainty cases on 

property distribution.  We didn't necessarily run 

sensitivity cases on property distribution. 

Q. Would you have been confident using your 

model to develop this application for Summit with 

running zero sensitivity analysis? 

A. I think it points back to your questions 

earlier where you asked about what is the intent of 

running these models to define the storage facility 

area in an area of review taking into consideration 

the required five-year reevaluation, the amount of 

CO2 that would be injected in -- in that time.  I 
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believe running a model without sensitivity 

analysis would -- would still provide enough 

insight to be able to safely inject for those -- at 

least those five years until the reevaluation time 

period. 

Q. So you're comfortable with a larger margin 

of error in the first five years? 

A. Given the amount of CO2 that will be 

injected, the proposed CO2 plume size, other 

variables such as the area of review evaluation 

that looked at proximity of legacy wellbores and 

things like that, given the testing and monitoring 

plan, yes. 

Q. Because ultimately what we're talking 

about here are pressures and the extent of the 

plume, and given what's going to be injected in the 

first five years, you don't have those same safety 

concerns in those first five years; would that be 

fair? 

A. Could you restate that?  

Q. You're comfortable with a greater margin 

of error in the first five years; right? 

A. Given the amount of CO2 that would be 

injected, that's -- that's correct, because 

we're -- the model as a whole was used to define a 
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boundary which is for 20 years of injection plus a 

period of postinjection plus a buffer.  So within 

that five years, we're talking about a much smaller 

area. 

Q. And if it's not exact, it's not going to 

be problematic because you're not going to have 

injected enough to get out to that boundary by that 

time anyway? 

A. That's my belief.  Correct. 

Q. Except that you're treating all of the 

landowners inside that boundary exactly the same 

with the first ton that goes down that well and 

everyone on the outside of that line exactly the 

same, meaning they get nothing; right? 

MR. BENDER:  If -- if you understand how 

the allocation formula works for paying royalties, 

you can answer the question, but if you don't, I 

would not -- I would not answer it if I were you. 

MS. DOUGLAS:  Could you restate your 

question?  

MR. BRAATEN:  I can't even remember.  May 

I have you read it back, please?  

(Record read as requested.) 

Q. (MR. BRAATEN CONTINUING)  With respect to 

compensation.  
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A. I guess I don't understand your question.  

If the CO2's still in the boundaries, you're in 

compliance with your permit and you're compensating 

those within the boundary. 

Q. Regardless of where that CO2 is actually? 

A. I guess to Mr. Bender's point, I'm not 

comfortable talking on the compensation rates for 

landowners or how that's going to be distributed 

across owners within the area. 

Q. And so to the extent you ran sensitivity 

analysis on the model and to the extent you're 

comfortable with the predictive utility of the 

model in the ways that you used it for this 

application, it was never a consideration to you 

how that would affect how landowners get 

compensated? 

A. This modeling and simulation was done to 

define the boundaries.  Summit made decisions 

related to compensation of pore space owners. 

HEARING EXAMINER GARNER:  Why don't we 

take a ten-minute break.  

(Recessed at 10:00 a.m. and reconvened at 

10:12 a.m.)

HEARING EXAMINER GARNER:  We are back on 

the record.  Mr. Braaten, you can resume your 
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questioning. 

Q. (MR. BRAATEN CONTINUING)  You had 

mentioned that the Industrial Commission had 

previously accepted the use of a 2.5 factor.  Was 

that for the Project Tundra project? 

A. For those permits, correct. 

Q. And was the EERC similarly involved with 

developing those applications? 

A. We were involved, but they had -- we were 

involved. 

Q. Did someone from EERC make that 

determination in the prior case?  That was a bad 

question.  Let me ask it again.  

Did someone from EERC make the 

determination to use the 2.5 permeability 

adjustment factor in the prior proceedings related 

to Project Tundra in which EERC was involved? 

A. I can say we participated in those 

discussions.  I can't provide more details on who 

made the determination and the parties involved as 

that project is -- is still actively being 

conducted and is governed by an NDA with Minnkota. 

Q. If you were going to assess someone else's 

work developing the same models that EERC developed 

for Summit's application, how would you go about 
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assessing those models that were developed by 

others? 

MR. BENDER:  Do you understand what he's 

talking about when he says "assess"?  

MS. DOUGLAS:  I was just going to ask, 

assessing for what purposes?  

Q. (MR. BRAATEN CONTINUING)  If you were 

asked to determine if the inputs and parameters and 

ways in which the models were set up and run would 

be acceptable to you in your professional 

experience such that they would support an 

application for Class VI wells.  

A. The EERC's been contracted in this 

capacity before, so I'm speaking from direct 

experience here.  Typically, that review process 

would come in the form of presentations about 

inputs and assumptions used in the model by those 

that created the model.  We would evaluate their 

inputs and assumptions for reasonability and if 

they're justifiable based on the data sets that 

they had available to them, and we'd take into 

considerations Class VI requirements related to 

compliance.  But EERC has not in these roles -- 

where we've been contracted to perform this work 

before, we have not reviewed people's models or 
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rerun their simulations to -- to double-check 

things in that manner.  We've reviewed their inputs 

and assumptions through presentations, reviews of 

reports, that type of thing. 

Q. Presentations by whom? 

A. As I mentioned, those that generated the 

models presented to us their inputs and 

assumptions.  A lot of the information that would 

have been in those presentations is captured -- for 

our models that information is similarly captured 

in the storage facility permits. 

Q. Did you run the model at a 2.7 adjustment 

factor for permeability? 

A. I just previously mentioned earlier today 

that we did not. 

Q. Why not? 

A. We didn't feel it was necessary.  We made 

a decision to run it with 2.5 and so we ran it with 

2.5. 

Q. Would it have cost you anything to run it 

at 2.7? 

A. Yes, it would have cost us time, so -- 

Q. How much time? 

A. -- hours, and it would have cost us time 

running it with the model license.  So we only 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

325

have -- we pay for a model license for a month.  

Running the model would tie up that license for a 

week or so. 

Q. Because that's how long it takes to run 

the model? 

A. A model this size typically could be 

anywhere from two days to a week of run time, 

depending on if any errors are encountered and you 

have to restart the model. 

Q. Meaning that if you had to restart the 

model, it could take up to a week? 

A. Potentially. 

Q. Could it take longer than a week? 

A. Potentially, if there are model errors 

which can't be necessarily predicted when the 

simulator is going to experience a numerical error 

and give an error file.  

Q. But you think an engineer could replicate 

it in four weeks? 

A. You asked me how much time it would take 

to -- to build a model and I said four weeks to 

build the model.  That's different than running the 

simulations. 

Q. Okay.  So several weeks to replicate the 

model and then at least another week to run it? 
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A. Correct. 

Q. So it's your testimony that another 

engineer could both replicate and run that model in 

five weeks? 

A. If the model they built ran and didn't 

experience any numerical errors that they would 

have to troubleshoot. 

Q. Have you ever set up and run a model that 

didn't have any numerical errors that had to be 

troubleshooted? 

A. Myself personally, no. 

Q. There's a binder directly in front of you 

there with a number of tabbed exhibits.  If you 

don't mind, can I have you open it to landowner -- 

or LO-63.  

A. I'm there. 

Q. Are there features on this map that you 

recognize from the shapefiles submitted by Summit 

to the DMR? 

A. These appear to be the storage facility 

boundaries and the AOR for the three permits. 

Q. Are you also familiar with the maps that 

were produced to indicate the 5-, 10- and 20-year 

pressure increases in the area of the injectors? 

A. Yes, I'm familiar with those. 
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Q. And does it appear that one of those is 

also overlaid on this exhibit? 

A. It does appear that way, but it's 

difficult to see given the color scale for that 

layer. 

Q. You are familiar with the maps that were 

generated to indicate the areal extent of the 

pressure increases in the reservoir that were in 

the application; right? 

A. I am. 

Q. And so you'd agree that there will be 

increases in the pressure in the formation well 

outside the boundaries of the storage facility? 

A. Yes.  If we may, I'd like to speak off 

page 4-2 of the permit. 

Q. Okay.  

A. Figure 4-1. 

Q. And just for the record, the permit being 

referenced is Exhibit 1A? 

A. Correct.  So this map is showing the 

predicted maximum subsurface pressure due to 

injection from the three sites.  So this is at 

20 years is where -- of injection is where we see 

the maximum.  And as you can see, the pressure 

increase extends beyond the proposed facility 
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boundaries in the area of review. 

Q. What variable of Darcy's law limits the 

amount and rate at which you can inject CO2? 

A. I don't think I could speak to that 

without the equation in front of me. 

Q. What limits your ability to inject CO2 into 

these Class VI wells?  Let me ask that again.  

What limits the rate and amount of CO2 that 

you can inject into that reservoir through these 

Class VI wells? 

A. So the bottomhole pressure constraint is 

the -- the regulatory constraint that dictates the 

amount of CO2 that can be injected into these wells.  

So that bottomhole pressure constraint is derived 

as 90 percent of the fracture pressure gradient.  

So bottomhole pressure is the regulatory constraint 

for the Class VI. 

Q. And the bottomhole pressure is obviously 

directly impacted by existing pressures in the 

formation; right? 

A. That's correct. 

Q. Are you familiar with the intervention by 

Minnkota in this proceeding? 

A. Generally. 

Q. Are you familiar with where the well is 
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that they had concerns about? 

A. Yes. 

Q. Is Summit's project going to affect the 

ultimate bottomhole pressure that limits Minnkota's 

project? 

A. There will be pressure interference. 

Q. Can I have you go back to Exhibit LO-63? 

A. I'm there. 

Q. Do you see in the legend there there's a 

number of different colors, and I'll agree with you 

the color scale's a bit off, but down near the 

bottom next to Swenson there's a white color.  Do 

you see that? 

A. Yep. 

Q. Do you see the land that sits right in 

between the areas of review of the three different 

storage facilities? 

A. Yes. 

Q. Is there going to be pressure interference 

with Mr. Swenson's lands and pore space? 

A. Define "pressure interference with." 

Q. From the Class VI injectors that Summit is 

going to inject CO2 into.  

A. There will be a pressure increase in the 

reservoir due to injection.  The map does show the 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

330

pressure increase will be in the pore space below 

that land. 

Q. Which would similarly limit the ability to 

inject into the pore space in that part of the 

reservoir based on limits to bottomhole pressure 

that are being affected by that pressure 

interference by Summit's Class VI wells? 

A. Yes, potentially. 

Q. How much is Summit compensating for that? 

A. They're not required to compensate based 

on North Dakota Class VI laws.  They're required to 

compensate for use of pore space for CO2 storage.  

Injection will cause pressure increase. 

Q. Which reduces the availability of pore 

space for storage of substances? 

A. No.  The pore space is still there.  It's 

not taking the pore space away. 

Q. It reduces the availability of the pore 

space for the storage of substances? 

A. I don't agree with that characterization. 

Q. Why not? 

A. An operator could come in and still 

develop that and store CO2 in that pore space. 

Q. Subject to a bottomhole pressure 

limitation that has been significantly impacted by 
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the three Class VI wells surrounding him; right? 

A. For the amount.  Bottomhole pressure might 

impact potential injection rates, not necessarily 

the volumes that could be stored there.  So one 

thing to note that while injection operations will 

increase pressure, when injection stops or if 

injection rates are limited, after injection stops 

pressure will die off in the reservoir, and we have 

a map that demonstrates that.  

During operations, you know, if Summit's 

injecting at a lower rate, there will be a lower 

pressure increase.  It could also, you know, shut 

in wells which would result -- or decrease -- which 

would result in additional pressure decreasing 

there.  The pressure increase is temporary, but a 

developer could come in and still inject CO2 there. 

Q. And you show equilibrium of pressures ten 

years after operations; right? 

A. The permit has a map that demonstrates 

this pressure decrease.  It doesn't represent 

pressure equilibrium. 

Q. What would you project that to be in time 

from the end of operations? 

A. We did not simulate that. 

Q. Would you expect it to be more than 
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20 years? 

A. We'd have to simulate that. 

Q. Significant pressure interference for at 

least 30 years of Mr. Swenson's pore space caused 

by the Summit project? 

A. Again, it would limit injection rates.  It 

wouldn't limit the total volumes that could be 

stored on his land.  So to answer your question, 

there would be a pressure increase of approximately 

500 psi up to a thousand psi increase over the 

current pressure of the Broom Creek today for up to 

30 years. 

Q. What's the economic incentive for 

injecting CO2 into the pore space? 

A. Can you clarify that question?  

Q. Is Summit being paid in the form of tax 

credits by the federal government to inject CO2 in 

the pore space? 

A. I believe Wade testified yesterday as to 

the -- the economic drivers behind their project.  

I can't answer questions on that. 

Q. Will the 45Q credits be in place in the 

same form and amount 30 years from now? 

MR. BENDER:  Objection.  Calls for 

speculation. 
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HEARING EXAMINER GARNER:  Overruled. 

MS. DOUGLAS:  As written today?  

Q. (MR. BRAATEN CONTINUING)  Correct.  

A. No.  But as I mentioned, while Summit's 

operating, there's nothing that would preclude an 

operator from coming in and injecting to store CO2.  

The same amount of pore space would still exist.  

They would just have to inject at lower injection 

rates, but they could still get the same amount of 

CO2 in that pore space over time. 

Q. How much longer amount of time? 

A. We have not run that model. 

MR. BRAATEN:  Real quick, I apologize, on 

the prior exhibit, LO-83, I did not move to admit, 

and I would move to admit LO-83. 

MR. BENDER:  Did you say 83 or 63?  

MR. BRAATEN:  83.

MR. BENDER:  Oh, that one.  I'm sorry.

MR. BRAATEN:  I'm skipping back.

HEARING EXAMINER GARNER:  Any objections?  

MR. BENDER:  No objection. 

HEARING EXAMINER GARNER:  The exhibit is 

admitted. 

Q. (MR. BRAATEN CONTINUING)  You talked 

yesterday briefly about the area of review and 
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corrective action.  Did you look at the old wells 

that have been P and A'd around the area of the 

storage facilities? 

A. (BY MS. OLSEN)  We did. 

Q. What did you look at in those wells? 

A. Particular to this permit, there are no 

legacy wells in this area. 

Q. Within the area of review? 

A. Within the area of review for the TB 

Leingang, that's correct. 

Q. Did you look at the legacy wells that are 

closest but not within your area of review? 

A. We did not evaluate wells outside of the 

area of review. 

Q. Okay.  Are you aware of the Fritz-Lutz 1 

well? 

A. I don't believe that was in the area of 

review. 

Q. Are you aware of where it is in relation 

to the area of review? 

A. Which area of review?  

Q. Any of them.  

A. Not at this moment. 

Q. And are you familiar with the Richter 1 

well? 
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A. I recall the Richter 1 well. 

Q. Did you assess that well in any way as 

part of your work on the Summit project?

A. No.  Class VI rules only require 

evaluation of wells within the area of review. 

Q. Can I have you turn to Figure 4-1, the 

pressure map we were taking a look at a moment ago.  

A. (BY MS. DOUGLAS)  We're there. 

Q. Are the dots on this pressure map 

indicative of wells? 

A. Yes. 

Q. Are you generally familiar with the two 

wells I mentioned being to the southwest of the 

storage facility represented on this map?  Sorry.  

I don't know who I'm talking to.  Either of you who 

knows.  

A. Not based on the current map.  They're not 

labeled or have well names, so I can't identify 

them based on this map. 

Q. And just based on your familiarity with 

your location, does it appear that the -- let me 

ask a different question.  

Based on your familiarity with the Richter 

1 well, is it your understanding that that well is 

generally to the south or southwest of the storage 
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facilities? 

A. (BY MS. OLSEN)  I don't recall that 

information, but if you say it is. 

Q. So if we look directly south from the SCS1 

injection wells that is indicated on the map with 

the green triangle, if you go south of that until 

you're outside of the area of review and storage 

facility boundaries, almost directly south in blue 

there is a dot and it is a dot directly south of 

the green triangle and within the area that I 

believe is indicated as a 400 psi pressure 

differential.  Do you see where I'm pointing at 

that? 

A. I do. 

Q. Does that well have surface casing below 

the depth of the uppermost freshwater aquifer or 

U.S. drinking water aquifer? 

A. I don't have that information in front of 

me.  

Q. Have you assessed the integrity of the 

plugs on that well? 

A. For this permit, only wells within the 

area of review are required to be assessed. 

Q. I understand.  But as a factual matter 

regardless of a requirement, did you assess the 
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integrity of the plugs on that well? 

A. I did not. 

Q. And did EERC assess that? 

A. I don't recall. 

Q. Do you know if Summit assessed that? 

A. I don't know. 

Q. You'd agree that the reservoir pressures 

in the area of that well are going to increase by 

400 psi based on your modeling as indicated on this 

map at Figure 4-1? 

A. That's correct. 

Q. Did you run an MIT on the well? 

A. We did not.  I assume the well is plugged. 

Q. When was it plugged? 

A. I don't know.  Most of the wells in this 

area are vintage and drilled in the '70s.  That's 

my assumption. 

Q. Or even earlier? 

A. Sure. 

Q. Some of them plugged before the 1950s 

even? 

A. Perhaps. 

Q. So plug job that's 70 years old now? 

A. Seven years?  

Q. 70.  
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A. Perhaps. 

Q. And it was plugged before we had the oil 

and gas conservation laws on the books in North 

Dakota we have now? 

A. Plugging rules were different, yep. 

Q. How much time and expense would be 

required to pressure up an MIT and run it at 400 

psi on that well? 

A. (BY MS. DOUGLAS)  That -- that well's 

abandoned and so it's -- it's not accessible at the 

surface.  You'd have to redrill out the plugs and 

recomplete it to get any information out of it. 

Q. Was there an assessment of whether that 

might need to be replugged? 

A. No.  Again, Caitlin's testified and stated 

here a couple times we're only required to evaluate 

the wells in our AOR.  

I would like to say -- point out, we did 

look at potential leakage or ribbing of leakage in 

that well.  So if I could direct you to page 3-41 

to map -- to the map in Figure 3-2.  So we modeled 

a case here assuming hypothetical leakage pathways, 

again, hypothetical leakage pathways, meaning that 

there's a leakage pathway through plugs for this 

model.  If there was a leakage pathway due to the 
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pressure increase -- maximum pressure increase from 

injection, we're estimating over the life of the 

project only .005 meters cubed of formation fluid 

could leak up through that well, again assuming 

it's leaking, into overlying formations.  

So, again, we have not evaluated that 

particular well.  It's outside of our AOR.  We 

don't believe that there is endangerment of USDWs 

due to leakage. 

Q. But if the plugs were bad, your modeling 

indicates that fluids from the formation would 

travel up that well in some amount to the 

freshwater drinking aquifer that is not protected 

by a surface casing? 

A. The Broom Creek as it sits today is 

overpressurized.  If those plugs were bad because 

the Broom Creek is overpressurized, fluids would 

already be flowing. 

Q. How much psi would it take to bust those 

plugs? 

A. I don't have that calculation. 

Q. So you don't know if the pressure 

formation would cause those plugs to burst right 

now? 

A. (BY MS. OLSEN)  Class G cement is 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

340

typically rated to 5,000 psi. 

Q. Is that what they used in 1945? 

A. I'd have to look at the plugging records 

to look at that specific well. 

Q. Do they have plugging records? 

A. I don't know. 

Q. Do you have any familiarity with how wells 

were plugged in North Dakota in the 1940s? 

A. Generally, yes. 

Q. Based on what? 

A. My experience working for the Department 

of Mineral Resources. 

Q. If you put a Class VI injector on the 

Swenson land and ran it at the same rates and 

volumes that Summit is going to run its wells, 

would that have any impact on Summit's project? 

A. (BY MS. DOUGLAS)  Yes, potentially. 

Q. Do you think Mr. Swenson could get a Class 

II disposal well into the Broom Creek Formation 

permitted on his land in between the three Class VI 

injectors? 

A. So my understanding is that the -- the 

Commission -- and I might not be using the proper 

terms -- but if they grant this permit, they will 

define this as a field, and so my understanding is 
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Mr. Swenson could permit the Class II or a Class VI 

well on his land.  He would have to work with the 

Commission and make sure that he abides by any 

Commission orders related to those field rights. 

Q. Given your knowledge of the technical 

feasibility of that, do you think the Commission's 

going to grant that permit? 

A. I think development of any subsurface 

resources in the state require the cooperation of 

many entities, including landowners and project 

developers. 

Q. How is Summit cooperating with Mr. Swenson 

to allow him to develop his pore space subject to 

the pressure increases caused by Summit's Class VI 

wells? 

A. Is Mr. Swenson actively trying to develop 

those?  

Q. Do you have the answer to my question? 

A. I don't have any knowledge of Mr. Swenson 

actively trying to develop those. 

Q. And so if Summit is preventing him from 

developing those, what does it matter if he's 

actively trying to develop them right now or not? 

A. Could you clarify how Summit's -- 

Q. Why are you saying it's significant or 
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relevant whether or not Mr. Swenson is actively 

trying to develop a Class II well? 

A. Your question you asked me, I believe -- 

and it can be repeated back here, but I believe you 

asked why is Summit preventing Mr. Swenson from 

developing his pore space. 

Q. Okay.  Well, if I asked that, I apologize.  

My intended question is has Summit worked with 

Mr. Swenson or reached out or talked to him about 

how their operations are going to affect his 

ability to use his pore space? 

A. I was not privy to the discussions between 

Summit and Mr. Swenson. 

Q. Would you agree there's going to be about 

a 900 psi pressure increase in the pore space in 

the reservoir under Mr. Swenson's land? 

A. Approximately, yes. 

Q. Is the max bottomhole pressure about 

3,000, 3,500?  What's the max bottomhole pressure 

on the BK Fischer? 

A. It's on the range of, yeah, 3,600 psi to 

3,800 psi, depending on what site-specific data -- 

Q. So you're going to increase the pressure 

in his pore space by approximately 25 percent of 

the max bottomhole pressure? 
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A. I've not done the specific calculations, 

but if you're saying that's what it is -- 

Q. Is 900 approximately one-fourth of 3600? 

A. Yep. 

Q. There was testimony yesterday about the 

delineation of the CO2 plume boundary, and I believe 

the testimony was that it was determined to be at a 

5 percent concentration of CO2 in the aquifer as the 

edge of the CO2 plume; is that right? 

A. That's correct. 

Q. And can you tell me again why 5 percent? 

A. Yes.  So there's several studies out there 

that suggest that 5 percent is the detection limit 

for monitoring techniques, particularly 3D seismic. 

Q. Would it be fair and accurate to say that 

at the bottom of the injector, bottomhole, you've 

got about a hundred percent CO2 in the formation, 

would that be fair, during injections? 

A. Right -- right at the injection well?  

Q. Right.  I'm just saying if you start 

aground like right at -- where you're injecting, we 

can make an assumption that the CO2 is a hundred 

percent of the fluid right there; right?  Within 

one inch of the bottom of the well -- actually, let 

me ask you something.  Are they perforating the 
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well? 

A. They will be perforating the well. 

Q. Okay.  

A. Or -- yes, they will be perforating the 

well. 

Q. Is there going to be a lateral? 

A. No. 

Q. Okay.  So within the wellbore we're at a 

hundred percent CO2? 

A. Correct. 

Q. And you're indicating the edge of the 

plume is 5 percent CO2? 

A. Correct. 

Q. Does the concentration of CO2 become more 

diluted in a linear manner as you move away from 

the wellbore? 

A. No, not necessarily.  I'd like to point 

you to page 3-25 and 3-26. 

Q. Okay.  

A. So these are showing cross-sections 

through the simulated plume.  These are 

representing the gas saturation in the model cells.  

So saturation of CO2 is also dictated by the 

porosity and permeability of the rock, so you'll 

note -- so, again, this has the 5 percent 
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saturation cutoff.  You'll note along the wellbore 

you see an area of white, so this is on Figure 

3-15a.  Even at the wellbore saturation is below 

5 percent due to the porosity and permeability in 

that model layer.  

So it's -- it's dependent on porosity and 

permeability and how the CO2 would flow in the 

formation.  

And just a point of clarification, 

saturation will never be a hundred percent.  CO2 

injection can never move all of the formation fluid 

out of -- out of the rock. 

Q. Okay.  Thank you.  If we held constant 

permeability and porosity, would the CO2 become more 

diluted in a linear or logarithmic function as you 

move away from the wellbore? 

A. Not directly linear or logarithmic, but 

generally it would.  At the edges of the plume is 

where you see more mixing of CO2 with -- with brine.  

Q. So, generally speaking, if we were to plot 

the reduction in CO2 concentration on a linear scale 

out to 1 percent, and let's pretend we can measure, 

would the area of that line representing 6 percent 

to 1 percent be much longer than the rest of the 

line? 
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A. Based on the volumes being simulated here, 

no, it would be much, much smaller because you'd 

have a larger area with higher saturation. 

Q. Would the area over which the saturation 

changes from 10 percent to 0 percent be 

significantly longer than the area over which it 

changes from 20 percent to 10 percent? 

A. I can't really make an educated guess on 

that -- 

Q. What would you expect? 

A. -- at this time. 

Q. Would you expect that area from 10 to 

0 percent to take longer or be longer than the area 

from 10 to -- or 20 to 10 percent based on what you 

know about how it dilutes as it moves away from the 

wellbore as an engineer? 

A. Again, I don't think I could -- could 

speak on that. 

Q. Okay.  And the 5 percent, again, though, 

was chosen because that's essentially the detection 

limit and that's the lowest limit you can detect 

with running the models?  Sorry.  Let me start 

over. 

The 5 percent is used because that is the 

detection limit from the seismic? 
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A. Correct.  Based on published studies -- 

Q. Okay.

A. -- from other carbon capture and storage 

sites that are in operation. 

Q. But you agree that's not actually the 

border or the edge of where the actual CO2 being 

injected is traveling to? 

A. As discussed, it's the boundary we can 

detect. 

Q. How? 

A. With seismic. 

Q. But only to a 5 percent concentration of 

CO2; right? 

A. Yep. 

Q. So we know that there is CO2 outside of 

that boundary if that boundary is set at 5 percent.  

It sure doesn't go from 5 percent to 0 within a 

millimeter; right? 

A. There's the potential for CO2 to be -- 

Q. It's not just potential.  Just as a matter 

of physics, there's obviously CO2 outside of that 

boundary; right? 

A. Yeah. 

Q. Is there a plan to put two different 

wellbores in at each injector site? 
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A. That's my understanding. 

Q. Is the intent to do any kind of 

directional drilling with the wellbores? 

A. I believe so, but I can defer questions of 

that to a witness who can answer in more detail. 

Q. Okay.  Did someone generate a PHI-H map 

for the reservoir in the area -- areas of review?

A. I don't believe one was provided in the 

permit and I'm not sure if one was produced. 

Q. Would the -- would EERC have produced the 

PHI-H map if one was produced? 

A. Yes.

Q. Can I have you look at Figure 3-1? 

A. I'm there. 

Q. It says the distributed PHIE property 

along a roughly west-east cross-section.  It seems 

obvious, but I want to make sure I understand.  The 

little callout in the upper left with the red line, 

does that indicate the cross-section? 

A. That does.  The red line's the path of the 

cross-section. 

Q. Okay.  Do you see the vertical line for 

the Archie Erickson 2? 

A. I do. 

Q. And do you see just to the left of that 
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there's a couple areas with some fairly significant 

pockets of red, I'll call them? 

A. Yep. 

Q. And then if we look over at the Milton 

Flemmer, just to the right of that there's an area 

that is mostly blue and green with just a little 

yellow.  Do you see where that is? 

A. I do. 

Q. If we took a hundred-foot diameter core in 

that area with the red splotches just to the left 

of the Archie Erickson and then we took a 

hundred-foot diameter core in that area with the 

blue and green just to the right of the Milton 

Flemmer, would one of those cores contain more 

available pore space for the storage of substances 

than the other? 

A. Yes.  If we're -- we're -- in a 

hypothetical case if we're assuming that this model 

is a hundred percent accurate and represents the 

rocks there, where you have higher porosity, you're 

going to have more pore space just mathematically. 

Q. And there's also a difference -- if we did 

that same exercise, there's also a difference in 

the amount of pore space available for storage 

based on the vertical extent of the formation; 
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right? 

A. You're saying based on the thickness?  

Q. Correct.  

A. Yes.  That would be a factor in that 

calculation -- sorry.  That would be a factor of 

the calculation, would be height, if you're 

calculating volume. 

Q. And would a PHI-H map show us 

geographically what the various values were, taking 

into account the porosity as well as the thickness? 

A. It would for the realization of the model 

in the permit.  One thing to understand, while we 

use site-specific data as controls, we used 

variograms and other means to distribute properties 

to the best of our ability.  It doesn't mean that 

the model will be a hundred percent accurate, which 

is why we have that five-year reevaluation period 

in case our model -- or the actual subsurface 

geology is slightly different than our model, so 

that we can account for those differences in how 

bottomhole pressure is responding to injection as 

well as how the CO2 plume is migrating in the 

reservoir. 

Q. But if we look at Figure 3-1 in that area 

of red just to the left of the Archie Erickson, 
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you're not saying that the model just randomly 

allocated an area of higher porosity to that 

specific location based on, you know, a factor of 

variability.  It's doing that because it is 

predicting that that actually has more porosity 

there in that specific location; right? 

A. It's being informed by control points, but 

we did uncertainty analysis looking at a hundred 

different cases for property distribution -- sorry, 

not a hundred -- a thousand different cases for 

property distribution.  We chose the one P50 case 

which we feel is the most likely. 

Q. And you couldn't have done that unless you 

were able to do sensitivity analysis? 

A. Uncertainty analysis. 

Q. Sorry.  

A. But, yes, that's correct.  Those are the 

steps we performed to determine which model we had 

the highest confidency in being the most probable 

case. 

Q. And it's important to do that; right? 

A. When you're the operator looking to define 

the boundaries of your storage facility area, it's 

important as you will be obligated to operate and 

CO2 must stay within those bounds. 
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Q. What if you're the landowner with pore 

space on the outside of that boundary, is it 

important for them? 

A. I don't understand what context it would 

be important for them.  The operator's required to 

keep CO2 within their boundaries.  If CO2 is going 

to go outside their boundaries, they're in 

noncompliance with their permit.  If they have to 

adjust their boundaries, they are going to have to 

amalgamate or acquire that additional pore space 

outside, go through this major modification and 

hearing process to get that approved. 

Q. With respect to the compensation being 

paid to the landowners whose property is being used 

by Summit, is there any consideration given to the 

actual porosity or actual thickness of their pore 

space? 

A. I believe Summit chose to treat all 

landowners within the storage facility area 

equally, meaning that the compensation is based by 

a total amount of CO2 injected and they're given the 

proportional payment for the amount of land they 

have within the storage facility area.  They did 

not use a volumetric approach.  So in a volumetric 

approach landowners would be paid for the actual 
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amount of CO2.  Why that's not done is it -- it 

would -- it would benefit the landowners directly 

around the injection well, so Summit chose to treat 

all landowners within the storage facility area 

equally instead of -- 

Q. Accurately? 

A. I don't agree with that classification. 

Q. Well, they're not paying the landowners 

based on the amount of CO2 being stored in their 

pore space; right? 

A. Summit's paying for the use of the pore 

space, so they are leasing the pore space. 

Q. Are they leasing the pore space from my 

clients? 

A. My understanding is that your clients are 

outside of the storage facility area boundary, so 

their pore space is not being leased for storage of 

CO2. 

Q. Can I have you flip back to Landowner 63.  

A. I'm there. 

Q. If you see the different colors next to 

the names and you look at the map, there are blocks 

of colors both within and without the storage 

areas, areas of review and outside of those 

boundaries? 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

354

A. Yep. 

Q. I apologize.  Bear with me one moment.  I 

think I may be done.  

Is there a place in the permit application 

where thickness or porosity is broken down by 

landowner or tract? 

A. No. 

Q. Okay.  Whether it's in the application or 

not, was that ever done or attempted by EERC, to 

your knowledge? 

A. No. 

Q. How does it affect the accuracy of your 3D 

seismic if you are not doing it on certain tracts? 

A. It has the potential to reduce the 

resolution and quality of the seismic data. 

Q. And does it reduce the resolution and 

quality just for that area specifically or does 

that lack of seismic in that area impact the 

quality of the other data? 

A. So the quality of the seismic data is 

dependent on the fold as well as the source 

receiver offsets, so it's dependent -- the quality 

of the image is dependent on the fold within each 

area.  Fold is lower when you aren't allowed to 

have source and receivers in a specific tract.  
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However, if you have sufficient source receiver 

offset, the quality of data will be lesser for 

shallower formations, but you would -- depending on 

the side of the land where you don't have source 

and receivers, you may still have source -- 

sufficient source and receiver offset to produce 

high-quality images with a seismic of the deeper 

formations.  

Again, that's going to be dependent on the 

depth of the reservoir, the source receiver offset 

and the area where receivers and source weren't 

allowed to be placed or operated. 

MR. BRAATEN:  I don't have any further 

questions. 

HEARING EXAMINER GARNER:  Any questions 

from the staff?  

 EXAMINATION 

BY MS. MADCHE:

Q. I have some questions.  I would like to 

start out with some of the questions that were 

deferred to this group from earlier.  Let's see 

here.  

So you had given testimony on the location 

of coal reserves and coal leases within the three 

storage facility permits.  Would you be able to 
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answer approximately how close mining activity 

currently is from proposed equipment, aboveground 

infrastructure for the three facilities?  So to 

repeat, for each three storage facility permits, 

what's the proximity to current mining activity to 

date from the aboveground surface infrastructure?  

And if you need to defer that, that's fine.  Just 

let me know.  

A. (BY MS. DOUGLAS)  All right.  I'm going to 

point you to the Exhibit 2.  

MR. BENDER:  It's 1B. 

MS. DOUGLAS:  1B.  Exhibit 1B, page 280.  

This is the Archie Erickson/BK Fischer permit.  

Q. (MS. MADCHE CONTINUING)  Yep.  

A. Figure 2-50.  So these reflect the closest 

mining operations from the Coyote Creek and Beulah 

Mine which are the closest mining operations to any 

of the three storage facility areas.  And you can 

see on this map green shows future mining 

activities and brown shows mined out -- or areas 

where mining has already taken place.  And you can 

see the approximate distance from those to the 

proposed injection sites as well as the flowlines.  

So here the scale we're looking at, I believe those 

are townships.  So it's approximately three to 
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four miles, the surface facilities are, from the 

future mining activities. 

Q. And just to confirm, yesterday in your 

testimony you had stated that there were no active 

coal leases where surface infrastructure was 

planned for the three facilities; correct? 

A. Correct. 

Q. So earlier I had asked a question on why 

the Milton Flemmer 1 was used as the type log in 

Article 1.15 for all three storage agreements.  

Could you elaborate as to why? 

A. I can.  So the Milton Flemmer well 

penetrates the entire thickness of the Amsden, so 

it was used as the type log so that we could 

accurately represent the depth to the top and the 

bottom of the Amsden and the thickness.  The other 

two stratigraphic test wells drilled for the other 

storage facility areas do not penetrate the entire 

Amsden.  That is why the Milton Flemmer 1 well was 

used as the type log for all three storage 

facilities. 

Q. When it comes to the royalty payments, 

would you agree that due to the lack of history 

matching data that we have that there would be more 

uncertainties to allocating via volumetric versus 
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the tract participation as Summit has chosen to go 

forward with? 

A. I would agree with that.  I'd also add 

that there are limitations for using monitoring 

methods to quantify the amount of CO2 in a given 

area in the subsurface.  Monitoring methods such as 

3D seismic and time lapse changes that can be 

captured in 3D seismic are susceptible to both 

changes in pressure and changes in fluid 

saturation, so you would not be able to accurately 

separate out effects of pressure from CO2 saturation 

in order to assure you're compensating landowners 

using a volumetric approach. 

Q. So now I'm going to move forward to 

questions that I have from Section 2 on the 

geologic exhibits.  For the storage facility permit 

for the TB Leingang, what was the maximum pressure 

applied during the microfracture testing in the 

Milton Flemmer 1 well within the Spearfish/Opeche 

Formation? 

A. I'll defer that question to a later 

witness who was involved in those tests. 

Q. Would you be able to state who it's being 

deferred to specifically? 

A. Ms. Jean Oddy. 
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Q. Okay.  As it pertains to all three of the 

storage facility permits and to their stratigraphic 

test wells, can you explain how you determined 

which sand package within the Broom Creek you 

target for your microfracture in situ stress test 

to determine the fracture propagation pressure 

gradient? 

A. I'll also have to defer that to Ms. Oddy. 

Q. Okay.  For all three of the applications 

and the three stratigraphic test wells, was the 

next dissipation zone above the injection zone, so 

your Inyan Kara, sampled at all three facilities? 

A. I believe so, yes. 

Q. And did those samples show evidence that 

the formations are currently hydraulically 

separated? 

A. That's our interpretation of the data, 

yes. 

Q. And in all three storage facility permits, 

has any Fox Hills wells been sampled? 

A. (BY MS. OLSEN)  There's historical 

groundwater sampling data in Appendix B throughout 

each of the three permits.  Plans to test those 

wells in the baseline sampling plan are described 

in Section 5 and will be testified to later. 
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Q. So just to confirm, you reviewed any data 

that already existed which would be in Appendix B, 

but no baseline sampling has started in the Fox 

Hills? 

A. That's correct. 

Q. Core plugs taken from the base of the 

upper confining zone in the Milton Flemmer 1 well 

had a fairly high anhydrite weight percentage, 

around 86 to 98 percent.  Similar in the Archie 

Erickson, there was around 95 and a half percent 

shown.  Did geochemical modeling indicate that it 

was likely that the boundary between the two 

formations would dissolve due to that percentage of 

anhydrite? 

A. (BY MS. DOUGLAS)  Geochemical modeling 

done for the upper confining zone showed little to 

no dissolution of anhydrite due to geochemical 

reactions with the modeled CO2. 

Q. And would that apply for both the TB 

Leingang and the BK Fischer? 

A. That's correct. 

Q. So I'm going to ask some questions related 

to the formation imaging logs.  Would you be the 

correct witness to answer for all three storage 

facility permit applications?  I only ask because 
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it was discussed that you were going to have 

another witness at the end that would talk about 

differences between the three facilities, or are 

you good with answering them? 

A. We're good with answering the questions to 

all three. 

Q. Okay.  So in the Milton Flemmer 1 well, 

both in the formation imaging logs and within the 

thin sections specifically where high anhydrite 

content existed, there were a handful of fractures 

that were shown.  Can you please explain why these 

fractures don't pose a risk to the storage 

facility?  

A. You said for the upper confining zone?  

Q. Yes.  

A. Could you point to specifically what depth 

interval?  

Q. So in figure 2-33 and into 2-34 in the TB 

Leingang application, it shows that there are a 

handful of resistive litho-bound fractures present 

in the Opeche/Spearfish interval.  Why are these 

fractures not a concern as far as containment? 

A. They're not a concern for containment 

because they're commonly filled.  In the case of 

the resistive bound fractures, they're commonly 
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filled with anhydrite. 

Q. So they wouldn't have transmissibility to 

have CO2 move through them? 

A. Correct.  They wouldn't have 

transmissibility in the sense of they wouldn't have 

sufficient permeability. 

Q. So now in the BK Fischer application, 

similarly in the Archie Erickson 2 well, the 

investigation also found fractures, including one 

minor fault.  I would have the same questions for 

that one.  I'll let you get to the -- the figure 

here.  So Figure 2-30 (c) specifically would show 

some of the fractures and the minor fault that was 

found within the Opeche/Spearfish interval.  

A. For this well the fractures were also 

commonly filled either with anhydrite or clay.  In 

the case of the minor fault, it -- it appears to be 

isolated.  It doesn't appear to transect a 

sufficient vertical extent to -- to serve as a 

fluid migration pathway or to be transmissible.  

Meaning it's a minor fault and it doesn't cut 

through the entirety of the upper confining zone. 

Q. And similarly in the last application, in 

the Slash Lazy H 5 well there were fractures found 

and a minor fault in the Amsden Formation.  
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A. Again, the minor fault -- or the fractures 

are commonly filled, in this case commonly with 

anhydrite.  Similarly, given the geometry of this 

minor fault, it appears to be isolated and does not 

have properties to -- for it to serve as a fluid 

migration pathway. 

Q. So I want to go back to the BK Fischer 

application.  In the 3D seismic survey that was 

done across these three storage facilities, was the 

Stanton fault that was suspected to run through the 

northwest corner of the BK Fischer storage facility 

area found in the 3D seismic? 

A. No.  The proposed location of the Stanton 

fault is on the edge of the 3D seismic survey.  We 

saw no indication of the fault or any deformation 

associated with the fault. 

Q. So now I'm going to move to questions 

related to Section 3 for the model and simulation.  

Do you know what the geographical projection was 

used in Petrel for the geologic model? 

A. I don't have that information on hand, but 

perhaps I could provide it after a break. 

Q. Okay.  And what is the cell size in the 

model both within and outside of the refinement 

grid? 
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A. Outside the refinement grid, it's a 

thousand by a thousand feet.  Within the refinement 

grid, I believe it's 250 feet by 250 feet. 

Q. So on Figure 2-3 on page 2-5 that shows a 

boundary for the simulation model, could you 

explain why the boundary was centered as shown in 

that figure within the geologic model? 

A. Are you asking why the simulation model 

extent was centered within the geologic model 

extent?  

Q. Yes.  Or how it was determined as far as 

placement for the centering with it? 

A. So the -- the simulation model extent was 

selected to cover Summit's sites and have enough of 

a boundary -- or have enough cells as to model the 

pressure plume and not have artifacts due to 

boundary conditions.  Additionally, we wanted to 

incorporate the nearest site, the DCC West site, to 

evaluate potential pressure interference. 

Q. In the numerical simulation, are all three 

facilities injecting across the same 20-year 

injection period? 

A. Yes.  That's what was modeled. 

Q. In this section it's stated that the TDS 

value of the Broom Creek measured from the Milton 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

365

Flemmer 1 was used as the input for the numerical 

simulation.  Can you explain why the Milton Flemmer 

1 sample was chosen out of the three? 

A. Yes.  So the Milton 1 sample was the -- 

the meeting of the three values.  We selected that 

as it was a site-specific value close to what could 

be considered an average between the three. 

Q. And could you explain what effect the TDS 

input would have on the CO2 plume? 

A. Yeah.  A higher TDS could potentially 

result in a smaller plume. 

Q. Similarly, it's stated that the 

temperature and pressure gradients derived from the 

Milton Flemmer 1 were used in the simulation.  

Similarly the reasoning behind why the Milton 

Flemmer 1 was chosen? 

A. One of the reasons being wanting to apply 

the same reservoir conditions associated with the 

salinity value. 

Q. And could you explain what effect 

temperature has on the CO2 plume?  Movement, to 

clarify.  

A. A difference in temperature could result 

in either a larger or smaller plume. 

Q. So let's say like an increase in 
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temperature.  

A. I can't recall at the moment.  I could 

provide that answer potentially after a break. 

Q. You had noted earlier that the CO2 stream 

used in the geochemical modeling was done at 

95 percent CO2 and 2 percent oxygen to be more 

conservative because oxygen is likely what's going 

to be most reactive.  Could you explain 

additionally -- so in earlier testimony with group 

one, they had stated that the minimum requirement 

for the CO2 purity would be 95 percent to be able to 

take CO2 from sources to send to these storage 

facilities.  Can you explain why in the numerical 

simulation 98.25 percent was used instead of 

95 percent?  95 percent being the minimum cutoff 

for Summit to take CO2 from third-party sources.  

A. Just to clarify, that's what Wade 

testified to, 95 not 98. 

Q. Correct.  But the model uses 

98.25 percent.  I'm just asking why 98.25 percent 

was used in the numerical simulation.  

A. Sure.  So 98 percent is the expected 

operational composition. 

Q. And could you just explain what effect CO2 

purity also has on the CO2 plume movement?  So like 
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a higher CO2 purity would have what influence on CO2 

plume movement? 

A. In this case because of the compositions 

where we're talking about, the potential would be 

changes in plume size, but they -- it would be very 

minimal. 

Q. As proposed well injectors are drilled, so 

for the three applications the six injectors 

haven't been drilled yet.  As they are drilled and 

logging and coring and testing data is gathered, 

that planned to be incorporated into the geologic 

model and an updated simulation ran prior to 

starting injection? 

A. I don't know specific plans to update the 

model, but I believe regulations require validation 

of the proposed model inputs with the injection 

well data, including the injection test that's 

required for each injection well. 

Q. So to confirm, if -- if the results 

indicated a substantial change and the regulatory 

group requested that it be done, at that time it 

would likely be done? 

A. By the regulatory group you mean the DMR?  

Q. DMR.  

A. Yes, we would. 
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Q. At what frequency will plume predictions 

be updated once operations are underway? 

A. No less than every five years. 

Q. So I'd like to go to Figure 3-6 on 

page 3-10 in the TB Leingang application.  

A. I'm there. 

Q. For all of the applications when showing 

the permeability curves used for siltstone and 

anhydrite, they were used equivalently.  Could you 

explain why you're using the same?  So to clarify, 

can you explain why the same permeability curve is 

used for siltstone and anhydrite? 

A. Sure.  That's related in part to the core 

analysis sampling and the data points available.  

Because siltstone and anhydrite are expected to be 

low permeability and porosity lithologies, we felt 

it was sufficient to apply this data set to both 

lithologies in the model. 

Q. So I'd like to move to Table 3-5 on 

page 3-35.  

A. I'm there. 

Q. So for all of the applications when having 

this table shown for the EPA Method 1, you are 

using the proposed locations of one of the 

injection wells, being the TB Leingang 1, the BK 
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Fischer 1 and the KJ Hintz 1.  Considering these 

wells haven't been drilled yet, can you explain how 

these values are derived? 

A. Sure.  So these values are taken from the 

geologic model and the simulation model. 

Q. And can you explain why it was chosen to 

use these rather than the three stratigraphic test 

wells? 

A. Given that we modeled to populate these, 

you'll note that, for example -- so I'd -- just 

trying to find a map I'd like to point you to.  So 

I'd like to point you to page 3-22.  So here is a 

map of the -- the average pressure change after 

20 years of injection.  Again, the AOR was defined 

using pressure data from the simulations.  If you 

look at -- here in this case the green triangle 

represents the injection well and just to the 

southwest of that, that gray triangle represents 

the Milton Flemmer well, and you can see that there 

is a large difference in pressure between those two 

locations.  So in that sense it was more 

appropriate to use data from the injection well 

location to be able to evaluate pressure change. 

MS. MADCHE:  That is all the questions I 

have.  Thank you.  
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 EXAMINATION 

BY MR. STOLLDORF:

Q. Moving on to Section 4, I have some 

questions about locations.  If you guys can't 

answer these, just let me know who can.  Start on 

page 4-4, Figure 4-2.  Just an AOR map showing 

occupied structures, among other things.  How far 

exactly -- or approximately how far away from the 

facility are -- are occupied structures? 

MR. BENDER:  We have another witness who 

can provide that unless you know.

MR. STOLLDORF:  Do you know who just so I 

know who to ask?  

MR. BENDER:  It will be Jimmy Powell. 

MR. STOLLDORF:  Jimmy. 

Q. (MR. STOLLDORF CONTINUING)  For the TB 

Leingang, BK Fischer and KJ Hintz wells, have any 

baseline samples been taken from these wells to 

date? 

A. (BY MS. OLSEN)  Not in this part of the 

Summit project.  

Q. Okay.  

A. Water -- Fox Hill -- you mean groundwater 

monitoring wells; correct?  

Q. Correct.  
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A. Yep.

Q. This one is just related to the KJ Hintz 

facility area of review.  The Raymond Jensen 1-34 

well, File No. 4942, is a plugged and abandoned 

well within that facility.  Can you briefly explain 

the protective measures that are being made to 

monitor the CO2 plume movement near that well? 

A. 3D seismic surveys will be taken at least 

every five years as part of the testing and 

monitoring plan to track the plume.  And at or 

around year 19, Summit proposes putting in an 

additional groundwater monitoring well in the Fox 

Hills Formation nearby that legacy wellbore. 

Q. Do you know how -- approximately how 

close? 

A. I don't think the final location has been 

determined yet.  

MR. STOLLDORF:  Okay.  That's all I have. 

 EXAMINATION 

BY MR. SUGGS:

Q. Okay.  Bear with me.  A lot of my 

questions have been asked at different levels, so 

I'm going to have to pan through this as I go.  

But I'm also going to start with a couple 

of questions that were deferred.  One being the -- 
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looking at Figure 1-1 on 1-2 -- on page 1-2 of the 

Leingang application.  Okay.  I'll start with the 

odd shape of the CO2 plume as it exists in the 

modeled stabilized CO2 extent.  Is there any 

explanation for why we don't see CO2 in that central 

area, the southwest central area? 

A. (BY MS. DOUGLAS)  Yeah.  In this region of 

the model, we had low porosity and permeability 

layers.  That's why you don't see predicted 

migration of CO2 plume there. 

Q. The low PHIE and perm, I guess, layers 

that exist in that area, were they arbitrarily -- 

and when I say "arbitrarily," just purely due to 

the variograms were they assessed or was there 

additional seismic evaluation that supported that 

low porosity/perm area? 

A. There is additional seismic data that was 

used as control points and to -- to support the 

distribution of properties, but it should be noted 

that seismic data has resolution images for 

resolving thicknesses of different porosity and 

permeability layers, so there's potentially some 

uncertainty. 

Q. Okay.  So I guess in that explanation, did 

it just -- I'm going to tie this back to some of 
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the discussion on the depositional environment.  

Would the seismic in that area indicate it was 

partially interdunal or do you see the dune 

structures there or not? 

A. Correct.  That would suggest the low 

porosity and permeabilities typically associated 

with those interdunal dolomites as well as 

anhydrite deposits. 

Q. Okay.  And then I asked this as well 

earlier, but in Township 141 North, Range 88 West, 

Section 35, you'll note that on this exhibit, at 

least, the stabilized CO2 plume extent does appear 

to contact the storage facility area border.  Do 

you know what the distance is between there?  What 

kind of buffer is applied at approximately around 

that area? 

A. Yes.  So regarding the stabilized CO2 plume 

extent, it's a short distance, you know, on the 

order of 10 feet, but I would like to point out the 

red line is the CO2 extent at the end of injection.  

So we feel that that buffer is reasonable, and we 

will, you know, reevaluate the predicted plume 

movement and our storage facility area boundaries 

no less than every five years to confirm that. 

Q. So just to clarify, the red line is the 
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extent of the CO2 migration at the end of the 

20-year injection cycle? 

A. Correct. 

Q. And the gray that goes outside of that 

would be where the model is predicting that CO2 to 

migrate during a ten-year postinjection phase? 

A. Correct. 

Q. Okay.  Moving on to Sections 2 and 3, on 

page 2-17 -- I've got to get there myself.  The 

narrative right above the figure indicates that the 

net sandstone thickness in the simulation model 

area ranges from 6 feet to 397 feet with an average 

of 140 feet.  Can you point me at -- somewhere on 

the figure below, Figure 2-10a where it would 

approach 6, or is that a typo in any way?  

A. I believe the typo should say -- I believe 

those values are from the geologic model extent, 

not the simulation model extent, so that is an 

error. 

Q. Okay.  So that wouldn't be -- so what 

should that read, then? 

A. Because it's sandstone thickness, I'd have 

to calculate that from the model.  I can't derive 

that from the thickness map. 

Q. I guess looking at the isopach of the 
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Broom Creek, then, do you see anywhere on that map 

that you're presenting where the thickness would 

approach 6 feet?  I mean in glancing at it, I 

thought the -- the thinnest that was represented 

was on the order of a hundred feet.  

A. Yes.  That's why I believe that that's an 

error.  It should say those values are from the 

geologic model extent where the Broom Creek 

actually -- 

Q. Oh.

A. -- does pinch out, not the simulation 

model. 

Q. Got you.  So not the simulation, but the 

whole -- 

A. Correct. 

Q. -- geologic? 

A. So that -- I believe that sentence is in 

error. 

Q. And that'd be where it would punch out to 

the northeast and the Broom Creek wouldn't exist -- 

A. Correct.

Q. -- far northeast of the whole model area? 

A. Correct. 

Q. Okay.  Page 2-22.  At the bottom of that 

page you indicate that there's, I guess, a sample 
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bias towards the sandstones that were sampled.  

Does that sample bias affect the overall model in 

any way? 

A. No.  So the core samples were used to 

calibrate petrophysical logs of porosity -- 

calculated porosity and permeability, and those 

logs were what were used to help derive model 

properties.  So I -- I don't believe that that bias 

impacted the model in a significant fashion. 

Q. Figure 2-16 on page 2-25.  

A. I'm there. 

Q. At the very top of the Broom Creek here, 

you have an anhydrite facies identified in column 7 

on that figure.  And then in column 8 when you 

upscale those for the modeling purposes, it's being 

applied the siltstone facies.  Is there any effect 

on the modeling due to that or is there a reason 

that was applied instead of the anhydrite facies? 

A. There is not an effect of that.  Both the 

anhydrite and siltstone are populated as low 

porosity and permeability. 

Q. So functionally they both act as confining 

layers in the modeling? 

A. That's correct. 

Q. That drives me to the geochemical side of 
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this so I'm going to jump probably largely over 

into Appendix C, but bear with me.  The -- the 

narrative -- so I'm looking at C-15 and 16 here -- 

or sorry -- Figures C-15 and 16.  I think I'm on 

C-12.  

A. Figure C-15 and 16 or page -- 

Q. So the narrative that I'm asking about is 

on page C-12 where you reference Figures C-9 and 

10, which those figures are on pages C-15 and C-16.  

A. Okay. 

Q. This narrative indicates that dolomite is 

the primary entity in dissolution and that 

anhydrite is precipitating it.  I just want to 

confirm that.  

A. That's correct. 

Q. Okay.  So in previous applications, the 

anhydrite has been identified as a primary 

dissolving element in those models, in those 

geochemical analyses.  So I guess my questions here 

are what is different about the modeling that was 

done here or the chemistry of the water or the 

chemistry of the rock that is causing anhydrite to 

be a precipitant instead of a dissolving -- 

A. I don't have that answer readily 

available. 
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Q. Is that something that may be provideable 

in short term or is that something I might need a 

supplemental response on? 

A. I could potentially provide it after a 

break. 

Q. Okay.  I guess I'll -- I guess I'll ask 

that if it's not something that can be answered in 

testimony after a break, that it would be submitted 

as explanation in supplemental.  

A. Okay.  

Q. Still on C-12 here -- bear with me.  So 

actually on page C-14, Figure C-8.  In this figure, 

the bottom figure, shows that mineral trapping is 

still on the negative side of the equation so more 

dissolution has taken place than precipitation at 

this point through the extent of what's presented 

on this figure; correct? 

A. Yes.  So what this figure is showing is 

why there's negative amount for mineral trapping.  

It's because of that dolomite being dissolved and 

that those dissolved carbonates are being 

attributed to as carbon that was added into the 

system. 

Q. Okay.  In previous testimony you indicated 

that it would be on the order of hundreds of years 
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before true mineralization started happening for CO2 

in the storage reservoir.  Have you projected that 

out?  Do you know a rough time frame when that 

negative trend starts moving the other way? 

A. We have not modeled that. 

Q. Okay.  C-18.  

A. Maybe just one point very quickly.  Sorry, 

we're going back to Figure C-8.  You can see by the 

slope of the curve, after CO2 injection ends, we 

have less of that mineral trapping and that slows 

down over time. 

Q. But you still haven't taken it to the 

point of when that actually reverses?  It's just --

A. That's correct. 

Q. -- expected or anticipated that it does 

reverse? 

A. Correct. 

Q. Okay.  Going on to page C-18, the -- the 

narrative here for your PHREEQC model, and you've 

testified to this earlier, that you used the 

diffusion process for the mechanism by which the CO2 

would enter.  And, conversely, if you look at later 

in the -- in the appendix when you're talking about 

the lower confining zone and the simulation that 

was done there, you're talking about advection and 
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dispersion.  Can you elaborate a little bit on why 

the two different mechanisms are used for the two 

different confining zones? 

A. Yes.  So diffusion was used for the upper 

confining zone as CO2 is a buoyant fluid which is -- 

so CO2 is a buoyant fluid which is why we needed to 

use advection and dispersion which allowed the CO2 

to dissolve in -- in -- in brine and the density to 

allow it to enter the model cells for the lower 

confining zone. 

Q. So for the lower confining zone -- sorry, 

I'm going to have to ask you to clarify that.  

Focus on why diffusion was used for the upper 

confining zone modeling.  

A. I don't think I can elaborate and provide 

that specific answer at this time, but I could 

potentially provide it after a break. 

Q. Okay.  Probably the same situation, if I 

don't get that answer as part of testimony, I might 

want it as a supplemental.  

A. Correct.  We would be able to provide 

that. 

Q. Page C-18 still.  The formation brine for 

the simulation that was done on the Opeche and as 

well as the -- or the Opeche/Spearfish as well as 
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what was done on the Amsden for the lower confining 

zone, in both cases you used the brine composition 

as it was determined from Broom Creek samples? 

A. That's correct. 

Q. Can you elaborate on why? 

A. Just let me confirm something real 

quickly.  

So it's my understanding given the 

porosity and permeability of at least the 

Opeche/Spearfish, we weren't able to collect a 

fluid sample due to the immobility of the water due 

to low permeability.  Therefore, we used the Broom 

Creek as a representative sample as we don't 

believe the composition will vary greatly. 

Q. Okay.  Still on page C-18, Table C-4 the 

average mineral composition of the Opeche/Spearfish 

that was used here, can you confirm which facies 

within the Spearfish that would represent -- or the 

Opeche/Spearfish? 

A. This sample -- the average sample here is 

approximately 60 percent mineral weight anhydrite, 

so I'd interpret that as anhydrite. 

Q. On page C-19, middle paragraph there when 

you're discussing Figure C-13, you indicate that 

the net change due to precipitation or dissolution, 
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in this case you're referencing C2, which is a cell 

within the model that was done, has less than 5 

kilograms per cubic meter net change.  That net 

change, is that positive or negative? 

A. I'd have to clarify how that was 

calculated and provide that as a supplement. 

Q. I don't think I could confirm or 

guesstimate with the figure in front of me which 

way that would be going, so if we could confirm 

that as well.  

A. Yep.  We could provide that as a 

supplement. 

Q. Page C-25, similar question.  This happens 

to be the -- Table C-6 on page C-25 -- averaged 

mineral composition for the Amsden formation that's 

being presented in this table.  Could you elaborate 

and confirm which facies that were represented in 

your modeling? 

A. I'd characterize that as a -- well, it 

would be represented as a dolostone in our model.  

Q. Okay.  I guess a similar question on page 

C-28.  The narrative at the -- in the bottom 

paragraph, again you're referencing an overall net 

porosity change as less than 2 percent.  And can 

you tell me whether that's a positive change or a 
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negative? 

A. I would like to provide that as a 

supplement. 

Q. Okay.  Then back up to Section 3, 

page 3-7, I believe.  The bottom paragraph on page 

3-7 you discuss the distances from the edge of the 

model and the volume modifiers that were applied as 

boundary conditions.  Can you spend just a few 

moments confirming what those distances are 

measured from and to within the model?  And then -- 

well, I'll let you do that first.  

A. So those distances are measured from the 

Broom Creek extent interpreted by the EERC which is 

shown on page 2-16 in Figure 2-9. 

Q. So the distance you're referencing there 

is the distance from the edge of the Broom Creek to 

the edge of the modeled area? 

A. To the edge of the simulation modeled -- 

Q. The whole simulation. 

A. -- area.  That is correct. 

Q. Okay.  And then when applying your volume 

modifiers as boundary conditions, can you elaborate 

on what the effect of those are within the model? 

A. Yes.  So we applied the volume modifiers 

to represent the fact that we don't have an 
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infinitely acting aquifer where the Broom Creek 

pinches out.  Because we don't have an infinitely 

acting aquifer, there will be differences in how 

pressure responds in the reservoir due to that 

pinch-out.  And so these modifiers were applied to 

take into account that difference in boundary 

condition between an infinitely acting aquifer and 

the closed boundary.  

And so the volume modifier is used in the 

CMG calculations with the boundary condition to 

account for the specific distance beyond the model 

where that pinch-out occurs, and so that is 

accounted for with the boundary conditions as it 

relates to the simulated pressure.  

Q. So the -- the cell -- the modifier being 

applied to a boundary cell allows -- allows that 

cell to act as if it has a larger volume than its 

individual cell size? 

A. That's correct.  To allow the 

computational simulator to account for how that 

pressure would respond outside of the model. 

Q. So the smaller values have less distance 

or less volume in the reservoir in that 

direction --

A. Correct. 
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Q. -- towards a pinch-out or towards a 

boundary of the -- the -- I guess the Broom Creek 

as a whole as opposed to what's actually simulated 

within the model? 

A. That's correct. 

Q. So this was asked a little bit, so I'm on 

page 3-8, the description your capillary pressure 

curves, and you indicate that they were derived 

from mercury capture -- mercury injection capillary 

pressure testing on the cores; right? 

A. Correct. 

Q. But then that they were modified.  Can you 

elaborate on the need why they were -- why it was 

necessary to modify those core-derived values and 

what that process looked like? 

A. So those values were calculated using data 

for -- from a single sample, so we looked at the 

porosity and permeability from that sample to 

upscale it to the ranges of the porosity and 

permeability reflected in our model. 

Q. Okay.  When you say that, was that -- when 

you say the single sample, you're referring to the 

single sample that was used to derive the two 

confining zones, being anhydrite facies values and 

siltstone facies values, or am I -- yeah, siltstone 
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and anhydrite.  

A. We took capillary entry pressure data from 

a single sample from those units to derive these 

curves. 

Q. Okay.  And so, I guess, the modification 

of that mercury -- mercury-injection-derived data 

to be representative for CO2 injection, what was 

done to, I guess, adjust the mercury fluid 

properties to the CO2 fluid properties? 

A. I could provide that answer after a break. 

Q. Okay.  Same, I guess, question or same 

response, then, if it's something that doesn't come 

as part of direct testimony, we'll want 

supplemental explanation for it. 

Down in the AOR page 4-14, it was actually 

referenced in a number of locations, including on 

page 4-12 in Table 4-6, but there's a reference 

that's being used to the Tongue River Formation for 

a freshwater aquifer.  I just -- I guess I'm just 

going to point out and confirm that Tongue River 

isn't a formation recognized on the North Dakota 

stratigraphic column at this time.  There's an RI 

59 -- Report of Investigation 59 that was published 

in 1977 that proposed renaming the Tongue River and 

the Ludlow as they correlate from Montana and 
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Wyoming to the Slope and -- drawing a blank on the 

other one and I don't have it written here -- but 

rename those two formations.  The Tongue River as 

you're referencing here would be equivalent to 

those two formations that are represented on the 

geologic strat column in North Dakota; correct?  Or 

can we confirm that? 

A. (BY MS. OLSEN)  We can confirm that. 

Q. Okay.  On page 4-16, there's a line here 

in your narrative that reads, "The Pierre Formation 

is the thickest shale formation in the AOR and 

primary geologic barrier between the USDWs and the 

injection zone."  

The primary barrier would be the upper 

confining zone; correct? 

A. (BY MS. DOUGLAS)  That's correct.  So 

that's a misstatement. 

Q. It would just be an additional barrier --

A. Correct. 

Q. -- of significant thickness as what's 

indicated? 

A. Yeah.  We -- we consider it as a tertiary 

confining zone because there's the primary 

confining zone, a secondary confining zone, and 

then we consider the -- everything between the 
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Inyan Kara Formation and the Fox Hills as a 

tertiary confining zone. 

Q. One last item I'm going to jump -- it kind 

of mixes between the AOR and the -- and Section 3.  

It's actually on 3-42 I think where the -- 

page 3-42 where the narrative is.  Right at the 

bottom of this page there's a statement, 

"Therefore, the AOR is delineated as the storage 

facility area plus a 1-mile buffer."  

This immediately follows a discussion of 

the risk-based AOR approach that was taken, but the 

one-mile buffer that's applied for that AOR, is 

that -- is there any importance to the one mile 

that's being used or is that just a value that is 

chosen? 

A. I can confirm during break, but to my 

understanding, that the AOR at a minimum has to be 

the storage facility area plus a one-mile buffer, 

but I will confirm that my understanding is correct 

during the break. 

MR. SUGGS:  Okay.  That'll be all I've got 

on these sections. 

HEARING EXAMINER GARNER:  Okay.  At this 

time why don't we take a break for lunch for an 

hour.  
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(Recessed at 12:29 p.m. and reconvened at 

1:30 p.m.) 

HEARING EXAMINER GARNER:  Okay.  We are 

back on the record.  

Attorney Bender, how would you like to 

proceed?  Are we going to answer some questions 

that were pending?  

MR. BENDER:  Yes.  I don't know if I 

should say we'll recall -- we'll bring back Amanda 

Douglas who -- and there were some questions posed 

for her and she said she needed a little time 

during the break to research those answers.  What 

we were proposing, perhaps to save some time, is 

she can read what she believes to be the question 

and then she can give the answer.  And then there 

was a question or two also that Caitlin Olsen got 

that needed a little time to respond to.  So I can 

just ask Amanda a few questions and proceed that 

way, if that's okay with you, Mr. Examiner.  

HEARING EXAMINER GARNER:  Is that okay?  

That's fine.  

 REDIRECT EXAMINATION 

BY MR. BENDER:

Q. All right.  Amanda, before we took the 

break, when you were answering some questions that 
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were posed to you by the Commission staff, I 

believe it was your testimony that if you had a 

little time during the break, you could take a look 

at some of your notes and some of the documents you 

have and respond to those questions; is that 

correct? 

A. (BY MS. DOUGLAS)  That's correct. 

Q. Do you want to just walk through the 

questions as you understood them and then provide 

us with the responses? 

A. Yes.

Q. Okay.  

A. With respect to the projection system 

used, it was NAD27 North Dakota State Plane South 

U.S. feet.  

The Commission had a question about 

generally how would having a higher reservoir 

temperature impact plume size.  So it should be 

noted that temperature isn't the main driver in 

dictating plume size.  There's other parameters 

that are more sensitive or the -- the -- the CO2 

plume size is more sensitive to other parameters.  

But generally a higher temperature could result in 

a bigger plume. 

I had a question on why we saw 
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precipitation of anhydrite and dissolution of 

dolomite and what constituents in the water 

chemistry or the mineralogy used for those models 

was different than previous permit submitted that 

would cause this.  We would like to provide that 

answer as a supplement. 

I had questions about the transport 

mechanisms for the PHREEQC modeling.  For the upper 

confining zone, diffusion is expected to be the 

dominant transport mechanism due to the buoyancy of 

the CO2.  At the boundary between the reservoir and 

the confining zone, the reservoir will have a 

higher CO2 concentration, so diffusion will allow 

the movement of gas from an area of high 

concentration to an area of low concentration. 

So with respect to advection and 

dispersion, these are the expected dominant 

transport mechanisms for the lower confining zone.  

So dispersion in the sense of the CO2 mixing and 

forming saturated brine and that saturated brine 

mixing with unsaturated CO -- brine that's 

unsaturated with CO2 and the different densities 

between the two and that mixing by dispersion, so 

between that and advection, those are the expected 

dominant transport mechanisms, and that's why those 
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were used for the lower confining zone. 

And there was a question on the use of 

MICP data and calculated relative permeability 

data, and we'd like to provide that as a 

supplement.  

Q. That's all you have?  Those were the 

questions you received; is that correct?  Those are 

the questions? 

A. Those are the questions I received.  There 

is one more question that I received that Ms. Olsen 

will be providing the answer to. 

MR. BENDER:  Mr. Examiner, unless there's 

other questions from the staff of Ms. Douglas, I 

would move to Ms. Olsen. 

HEARING EXAMINER GARNER:  Okay.  That's 

fine. 

Q. (MR. BENDER CONTINUING)  Caitlin, can you 

recite for us what the question was that you're 

going to address for us now? 

A. (BY MS. OLSEN)  Yeah.  The first question, 

Rich, I believe you asked -- I don't remember the 

order in the questions, but you had asked about the 

nomenclature for some of those aquifers and namely 

the Tongue River.  The new name that is more 

recently used is Bullion Creek, and so that is the 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

393

same formation.  We're talking about the same thing 

there, just to clarify.  

And then the second question you had asked 

about the AOR and the minimum one-mile buffer 

outside of the storage facility area.  That 

language comes from 43-05-01-05 and it's -- that 

language is outside throughout that rule, and it 

references it -- the area several times.  And just 

to give an example, it will say something like the 

evaluation must do X, Y, Z in the facility area and 

within one mile of its outside boundaries.  

So the AOR, when we talk about reviewing 

wells and items inside of the AOR, is the storage 

facility area and one-mile boundary pursuant to 

43-05-01-05.  

MR. BENDER:  Okay.  If there's no 

questions from the staff, Mr. Examiner, we're ready 

to move forward with our next witness as we talked.  

Oh, I'm sorry.  

MR. SUGGS:  I did have a couple questions 

that weren't addressed.  

  FURTHER EXAMINATION 

BY MR. SUGGS:

Q. The net positive or net negative? 

A. (BY MS. DOUGLAS)  I had stated earlier 
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that we'd like to provide those, too, as 

supplements. 

Q. Okay.  As a supplement still.  Okay.  And 

then I apologize, but I did have one set of 

questions that I forgot to hit and I have to find 

it again in my notes.  Page 2-66.  

MR. BRAATEN:  Of Exhibit 1A?  

MR. SUGGS:  Yes. 

MR. BRAATEN:  Thank you. 

Q. (MR. SUGGS CONTINUING)  And I guess the 

narrative actually starts on page 2-65 regarding 

your Mohr-Coulomb Critical Stress Analysis of 

Faults.  The faults that you have depicted in 

Figure 2-42, can you identify what depths those 

were identified at or what range of -- there's been 

testimony that there's no faults in the injection 

reservoir or the confining zones.  So where are 

these faults coming from?  How were they 

identified? 

A. Yes.  So the 3D seismic survey acquired 

over the project area led to the identification of 

several deep faults within the storage -- all three 

storage facility areas.  These faults originate 

within the Precambrian basement and all of them 

terminate below the top of the Interlake Formation, 
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which is approximately 3,000 feet below the Broom 

Creek Formation. 

Q. So they're all deep --

A. Correct. 

Q. -- features?  

Okay.  And those are some of the items 

that are identified or at least visibly 

identifiable on Figure 2-41 on page 2-64? 

A. That's correct.

MR. SUGGS:  Okay.  Thank you. 

MR. BENDER:  Okay.  Mr. Examiner, if there 

aren't any further questions, our plan now is to 

call four new witnesses, and then we will recall 

Caitlin Olsen to do the comparison between what 

we've discussed in great detail, which is the 

Leingang with the Fischer and the Hintz.  And then 

we're going to recall Wade Boeshans to talk about 

the amendment that the Commission received a letter 

on from Minnkota. 

HEARING EXAMINER GARNER:  Okay. 

MR. BENDER:  So our first witness will be 

James Powell. 

HEARING EXAMINER GARNER:  Mr. Powell, 

please raise your right hand.  
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JAMES POWELL,

being first duly sworn, was examined and testified 

as follows: 

   DIRECT EXAMINATION 

BY MR. BENDER:

Q. You go by Jimmy; is that correct? 

A. Yes, sir.  

Q. Will you state your full name for the 

record? 

A. James Earnest Powell. 

Q. And, Jimmy, by whom are you employed? 

A. Summit Carbon Solutions. 

Q. And in what capacity? 

A. Chief operating officer. 

Q. What I'd like you to do is briefly 

highlight for the examiner, Commission staff and 

opposing counsel your educational background and 

work experience.  

A. Okay.  I have a bachelor of science in 

engineering, and I have about 35 years of 

experience in the energy industry, predominantly 

upstream/midstream, with the last 25 leading large 

projects such as this, both internationally and in 

the U.S. 

Q. Okay.  So I'm just going to have a 
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question or two for you having to do with 

engineering and operational design.  To what 

standard will the flowlines be constructed? 

A. The flowlines, like the remainder of the 

pipeline system, will be constructed -- designed, 

constructed and operated in accordance with DOT 

regulations, CFR 49, 195. 

Q. Okay.  And can you explain how the three 

entities that have made application for the storage 

permits are going to work together and monitor this 

system and utilize the data that's provided 

throughout the SCADA system? 

A. Yeah.  So from receipt of the CO2 molecules 

at the capture facilities through transportation of 

the pipeline system and through -- to the 

sequestration system to the injection site and 

subsurface, it will all be operated as one 

integrated system under one supervisory control and 

data acquisition system, and it will be controlled 

from a single control center. 

MR. BENDER:  And, Mr. Examiner, after I 

finish with a few questions of these other 

witnesses, Mr. Powell will be available for 

questions from the staff.  So if I can move to the 

next witness, I'll do so. 
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HEARING EXAMINER GARNER:  Sure.  

MR. BENDER:  Next witness is John Hunt. 

HEARING EXAMINER GARNER:  Mr. Hunt.  

Please raise your right hand.  

JOHN HUNT,

being first duly sworn, was examined and testified 

as follows: 

   DIRECT EXAMINATION 

BY MR. BENDER:

Q. John, would you state your name for the 

record, please?

A. (BY MR. HUNT)  John Hunt. 

Q. And, John, by whom are you employed?

A. By EERC. 

Q. And in what capacity? 

A. I'm a senior geoscientist and measurement 

reporting verification, or MRV, specialist. 

Q. And can you briefly provide for the 

Commission staff your educational background and 

work experience? 

A. Sure.  So I hold bachelor of science and 

master of science degrees in geology.  I'm a 

licensed professional geologist.  And prior to the 

EERC, I worked at Chesapeake Energy as a petroleum 

geologist. 
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Q. Okay.  And you're going to talk just a 

little bit about -- at least from questions from 

me, about Section 5 of the application which is -- 

has to do with testing and monitoring; is that 

correct? 

A. That's correct. 

Q. Okay.  And my first question is can you 

provide a brief summary of Table 5-2 in the 

application? 

A. Yes.  So Table 5-2 begins on page 5-4 of 

the TB Leingang application or Exhibit 1A.  And let 

me back up here just a little bit.  So the testing 

and monitoring plan, the full plan is laid out 

between Tables 5-1, 5-2 and 6-1.  So 5-1 being the 

preinjection plan, 5-2 is the operational plan and 

6-1 is the postinjection plan.  We're hitting the 

highlights of Table 5-2 simply because this makes 

up the bulk of testing and monitoring and includes 

all of the different various activities that Summit 

will -- will perform.  

And so let's -- yeah, again, let's go to 

Table 5-2.  This is an overview of the operational 

testing and monitoring plan.  And just to start us 

off, a brief description of the -- of really what's 

contained in this table.  So if we're looking at 
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the columns and we're stepping left to right, we 

see the first thing is the Monitoring Type.  I'll 

touch on that a little bit more in a minute, but 

essentially, you know, whether it's a CO2 stream or 

surface facilities, the wellbores or the 

environment, those generally make up the monitoring 

types.  

Then we step over and we have the 

Parameter, so what parameters are we interested in 

measuring.  And then the next column describes the 

activity that will collect those data.  Then we 

have the primary purpose of the activity listed, 

the equipment and any tests associated with 

gathering that data.  The location where that data 

will be gathered and a sampling frequency 

described.  

Finally, in the last three columns, we 

have how that data -- what data will make its way 

into the reporting to DMR.  So we have the Report 

Content, the Reporting Method and then the 

Reporting Schedule specified.  

So how I like to think about this plan 

overall is you're really following the CO2 stream as 

it enters the sequestration facility, and you're 

first and foremost analyzing the CO2 stream in terms 
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of composition and end-to-end metering.  So those 

are some of the things highlighted in the rows 

within the CO2 Stream Analysis section.  There's 

also the Surface Facilities Leakage Detected -- 

Detection Plan as well as the Corrosion Prevention 

and Detection Plan.  Those generally at a high 

level have already been touched on a little bit so 

I won't go into great detail there.  

And then we move to the wellbore sections.  

Now the CO2 stream has traveled through the surface 

facilities and it's entered the wellbore, so here 

we're primarily focused on activities that look at 

monitoring wellbore integrity.  So, for example, 

pressure, temperature gauges, fiberoptic cable, all 

of which provide continuous readings to monitor 

the -- the operations of those wells, of the 

injection wells.  

And, finally, we have -- I guess 

continuing on the wellbore monitoring part, we also 

include a Downhole Corrosion Detection Plan, and 

the key activity there is the pulse neutron log 

which is also feeding into the wellbore mechanical 

and integrity piece where we have periodic pulse 

neutron logs planned to be acquired throughout the 

life of the project.  
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And then, finally, the -- so now we've 

injected the CO2 into the storage reservoir and what 

we're interested in is monitoring the volume in a 

targeted way as that CO2 expands within the storage 

reservoir and ultimately that volume contained 

within the area of review boundary.  So we have a 

Near Surface monitoring plan, which is primarily 

made up of soil, gas and groundwater -- I guess 

wholly made up of soil, gas and groundwater 

sampling, and then an Above-Zone Monitoring 

Interval, which is defined as the Opeche/Spearfish 

to the Skull Creek.  Again, pulse neutron logging 

for logging saturations, and then the fiberoptic 

cable to look at temperature.  

And -- and then, finally, we end with the 

monitoring of the storage reservoir itself which, 

again, will be conducted with the fiberoptic cable 

to monitor the temperature profile of the storage 

reservoir as well as casing-conveyed pressure 

temperature gauges on the injection wells and -- 

and also a downhole pressure temperature gauge 

installed in the reservoir monitoring well.  And 

then we have planned 3D seismic surveys as has been 

testified to a little bit prior to this point, as 

well as a plan for monitoring seismicity with a 
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surface array of seismometers.  

MR. BENDER:  No further questions of this 

witness.  And the next witness will be -- yeah, 

next witness is going to be Jay Volk. 

HEARING EXAMINER GARNER:  Jay Volk.  Mr. 

Volk, please raise your right hand. 

JAY VOLK,

being first duly sworn, was examined and testified 

as follows: 

   DIRECT EXAMINATION 

BY MR. BENDER:

Q. Jay, can you state your full name for the 

record, please?

A. (BY MR. VOLK)  Yes.  Thank you, Lawrence.  

Jay Volk. 

Q. And, Jay, by whom are you employed? 

A. Summit Carbon Storage. 

Q. In what capacity? 

A. I am the sequestration director of health, 

safety, environmental. 

Q. Okay.  And can you provide for us briefly 

your educational background and work experience? 

A. Yes.  Lawrence, I have a bachelor's 

degree, master's degree and PhD -- PhD from North 

Dakota State University.  My PhD is in the 
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department of natural resources with range 

sciences.  My work history has largely been through 

BNI Coal.  Spent approximately 17 years there 

working on permitting, compliance, testing and 

monitoring, financial assurance plans and site 

closures.  The last two years I've been employed 

with Summit Carbon Solutions working within the 

Class VI regulations. 

Q. You're going to have to slow down a little 

bit.  

A. I apologize.  Thank you for the reminder.

Q. And, Jay, you're here today to discuss 

Section 7, which is emergency and remedial response 

plans; is that correct? 

A. That is correct. 

Q. As well as financial assurance which 

appears in Section 12; is that correct? 

A. That is correct. 

Q. Okay.  So you'll be able to handle 

questions from the Commission staff on those two 

subject areas; is that correct? 

A. That is correct. 

Q. Okay.  Let me just ask you a question or 

two, first with respect to emergency and remedial 

response.  Can you tell us generally what is the 
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purpose of emergency and remedial response plans? 

A. Yes.  Lawrence, the purpose of the ERRP in 

Section 7 is really to provide guidance for a 

quick, safe and effective response plan to keep the 

community and -- community, workers and the 

environment safe.  Items that we look at included 

in there are definitions and reviews of local 

resources -- 

Q. Slow down a little bit.

A. I am sorry for a second time.

Looking at areas such as what are the 

local resources in the areas, identification of 

potential events, as well as the response to the 

events. 

Q. And can you explain for us, slowly, the 

interactions that you've had with local first 

responders in Oliver, Mercer and Morton Counties? 

A. Yes.  Our interactions between the three 

counties have really included a multilayered 

approach to outreach.  We've engaged all three 

counties with LEPC meetings.  We've worked within 

dispersion methodology of meetings.  We've worked 

individually with LEC portfolio holders, as well as 

with local responders on an individual basis 

through safety tours or landowner meetings. 
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Q. Okay.  Jay, let's shift gears a bit and 

talk a little bit about Section 12, which is 

Financial Assurance Demonstration Plan.  Can you 

provide for us a brief overview of the 

methodologies used to determine the financial 

assurance?  And if you have to direct the 

Commission's attention to any part of the 

application, that'd be great.  

A. Thank you, Lawrence.  And I would direct 

you to Table 12 -- or excuse me -- 12-1 on 

page 12-2.  The methodology that we used in 

developing the financial assurance plan really 

consisted of known cost, which included areas such 

as plugging in injection wells, the PISC -- the 

PISC plans, testing and monitoring, as well as site 

closures and the flowline abandonment sections.  

Other areas we looked at were estimated 

costs, and that was used to determine the ERRP as 

well as endangerment to USDWs.  We also looked at 

previous literature as well as previous Class VI 

permits in developing the financial assurance plan. 

Q. Okay.  And can you provide for us an 

overview of the cost estimates associated with the 

financial assurances? 

A. Yes.  So, again, referring to Table 12-1, 
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for the TB Leingang, the plugging and injection 

well cost was 1,166,000.  Likewise, the PISC 

storage and facility monitoring was 4,225,000, as 

well as the flowline plugged and abandoned at 

243,000.  

And, I apologize, I'd have to ask -- the 

PISC and storage facility is 4,225,000 if I 

misspoke on that.  The ERRP is 11,100,000.  And the 

endangerment of USDW is 2,695,000.  And that gives 

a total of 20,316,000 between the three -- or 

excuse me -- between the TB Leingang.  

I do want to make a quick reference before 

I move on to the other two sites is what is covered 

by the surety bond versus pollution liability 

policies is also outlaid in Table 12-1 in which the 

plugging of injection wells, PISC storage facility 

and monitoring, flowline plugged and abandonment 

cost, as well a site closure and remediation will 

be covered under a surety.  Whereas, an ERRP as 

well as the endangerment of USDWs, a pollution 

liability policy will be used.  

Again, there is minor differences between 

SCS2 and SCS3 in which the total bond for SCS2 

proposed is $20,868,800 as well as the KJ Hintz at 

$20,817,800.  
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Cumulatively, the three are bonded at just 

over $62 million. 

MR. BENDER:  Mr. Examiner, that's all the 

questions I have for this witness.  We do have 

another witness that we'd like to call at this 

time, Jean Oddy.

HEARING EXAMINER GARNER:  Ms. Oddy, please 

raise your right hand.  

JEAN ODDY,

being first duly sworn, was examined and testified 

as follows: 

   DIRECT EXAMINATION 

BY MR. BENDER:

Q. Jean, would you state your full name for 

the record, please?

A. (BY MS. ODDY)  Jean Oddy. 

Q. And by whom are you employed? 

A. Summit Carbon Solutions. 

Q. In what capacity? 

A. Sequestration project engineer. 

Q. And could you briefly highlight for the 

Commission staff your educational background and 

work experience? 

A. Yes.  I have a bachelor of science in 

petroleum engineering from Montana Technological 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

409

University.  Before Summit I worked for Neset, 

which is an engineering and geological consulting 

firm, in which most of my responsibilities was 

around drilling engineering, design and operations, 

as well as plugging and abandonment projects in the 

Williston Basin, including wells such as Class II 

saltwater disposal wells.  And I joined Summit last 

year in January. 

Q. Okay.  And you're here to discuss any 

questions the Commission staff might have about 

well design, casing, cementing, plugging and 

completion; is that correct? 

A. That's correct. 

Q. Okay.  A question or two having to do with 

well design and casing.  Can you -- excuse me.  

With respect to Section 9, can you describe the 

well construction plan design?  And if you have to 

refer to a particular figure or exhibit, please do 

so.  

A. Yes.  I'd like to direct your attention to 

Figure 9-1 on page 9-2.  So in this well 

construction program, starting with the surface 

section, the surface hole will be drilled with 

freshwater-based drilling fluid down to a depth 

within the Pierre Formation.  Surface casing will 
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then be set and placed at least 50 feet below the 

base of the lowest underground source of drinking 

water.  Surface casing will then be set and 

cemented in place from the surface casing shoe all 

the way to the surface of the ground to provide 

isolation to and from the underground source of 

drinking water.  

Moving on to the next section, we've got 

the long string casing, so that section will be 

drilled and cored at specific intervals.  And then 

in accordance to Class VI regulations and 

administrative code, corrosion resistant alloy 

casing will be set in place to a depth below the 

Broom Creek Formation which is in the Amsden.  The 

long string casing will then be cemented in place 

with CO2 resistant cement from the shoe all the way 

through the Mowry Formation, then cemented to 

surface. 

MR. BENDER:  Mr. Examiner, that's all the 

questions I have for this witness.  

I would point out that at this point in 

time, given the space that we have here for 

witnesses to sit, I would like to give the 

Commission an opportunity to ask these witnesses 

questions, and then also point out that we do have 
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two other individuals who are in the audience.  And 

in the event these witnesses have some questions 

that they feel can be better answered by someone 

else, I would bring those people up.  One is Jamey 

Backus, B-a-k-k-e-s [sic], and the other is Luis -- 

how do I pronounce that?

MR. POWELL:  Piasco.

MR. BENDER:  Piasco, P-i-a-s-o [sic]. 

HEARING EXAMINER GARNER:  Okay.  Any 

questions from the staff?  

 EXAMINATION 

BY MS. MADCHE:

Q. I will go ahead and start.  As before I'm 

going to start with what I think are deferred 

questions for this group.  Early on Richard Suggs 

had asked on whether or not you would be able to 

provide industrial codes that best reflect the 

capture sources, such as the ethanol facilities.  

Is that something that you can provide at this 

time? 

A. (BY MR. VOLK)  Yes.  The ethanol NAICS is 

325193 reflecting as asked for the capture NAICS 

code, and that is for ethanol. 

Q. Earlier an answer was provided for 

approximately how many miles of the MCE pipeline 
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transmission pipeline system is within the North 

Dakota PSC jurisdiction.  352 miles was provided, 

but I believe, Jimmy, you would be able to confirm 

that number? 

A. (BY MR. POWELL)  Yes.  It's 3 -- 

approximately 332 miles are in the jurisdiction of 

the Public Service Commission.  In the delta 

roughly 19 miles is within the NDIC jurisdiction.  

So Wade had it accurate and correct.  But the PSC 

is 332. 

Q. Okay.  I had asked earlier on with the 

first group yesterday on whether or not royalties 

were being paid on the full CO2 stream or just the 

CO2 mass of the stream.  Is there anyone in this 

group that can confirm that or is that something 

that would need to be a supplemental? 

MR. BENDER:  No one can answer that.  

We'll have to supply you with supplemental 

information on that one. 

MS. MADCHE:  Okay. 

Q. (MS. MADCHE CONTINUING)  In Section 2 

earlier I had asked what the maximum pressure was 

applied during the microfracture testing in the 

Milton Flemmer 1 that was done across the 

Spearfish/Opeche Formation.  
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A. (BY MS. ODDY)  Yes.  I would like to 

direct your attention to Figure 2-7 on the TB 

Leingang 1 permit.  

Q. I'm ready.  

A. So relative to Milton Flemmer 1, the 

maximum injection pressure is highlighted with the 

black square box on the image on the upper section 

there, and from that graph it looks like around 

5580 psi was -- was pumped as a maximum.  However, 

after evaluation, there was no breakdown pressure 

observed at that maximum pressure injected.  

And then referring to Table 2-4, we do 

have a summary on the Opeche/Spearfish 

microfracture stress test breaking down your 

breakdown pressure as well as your propagation 

pressure. 

Q. So some additional questions as it 

pertains to the microfracture testing that was 

done.  A question that I had posed earlier was how 

do you determine which sand package within the 

Broom Creek to target for these tests? 

A. So prior to the micro in situ stress 

tests, we ran logs such as your magnetic resonance 

log as well as an FMI log and sonic log, and in 

combination of that along with the core photos that 
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we observed, along with some field description, 

were able to pick the representative sand package 

within the Broom Creek Formation and pick the test 

steps. 

Q. Could you elaborate a little bit more on 

what makes a representative sample? 

A. Yes.  So I'm going to go back here to 

another figure.  Figure 2-5.  We looked at the 

sonic log, and on column 7 we've got the facies 

there, so we looked at, you know, a good, thick 

sandstone package.  And then looking at the 

magnetic resonance log, that showed us good 

porosity in that test point.  Then looking at 

making sure there are no visible bedding or 

fractures within the core photos that was -- that 

was collected and any field description that was 

noted by the geologists on site. 

Q. So just to confirm, you're looking for a 

sand package that would represent good porosity and 

permeability but without fractures that could 

possibly affect the results of the MBT test? 

A. That's right.  

Q. So as a follow-up to that, on average to 

date across the Broom Creek on previous 

applications, the frac grading has between 0.69 psi 
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per foot to 0.712 psi per foot.  Could you explain 

why we're seeing a larger variation across these 

three facilities, specifically as it relates to the 

Slash Lazy H 5 which was at 0.784 psi per foot 

which would be above that range, or what you 

anticipate might have caused it to be higher than 

what we've seen to date on past applications? 

A. So with that for the KJH -- or sorry -- 

the Slash Lazy H 5, cause of that could potentially 

be activities during the drilling operation that 

may impact.  Also could be some bedding within the 

FMI logs that was observed.  

However, we are willing to, you know, work 

with the DMR on solutions on confirming that -- 

that value at the KJH sites.  It is also part of 

our plan to perform an in situ stress test in the 

KJH, at least on one of the wells.  In addition, we 

are planning on performing an injectivity test in 

the injection wells again to confirm these values, 

and that also applies in all six injection wells.  

Q. Would you be able to explain what effect 

the frac gradient has on the CO2 plume size?  

MR. BENDER:  That's probably a question 

that we'll have to recall Amanda to answer. 

MS. MADCHE:  Okay.  And am I correct that 
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we'll want to do that at the end as far as 

recalling?  

MR. BENDER:  Yeah.  What I thought we'd do 

is after we finish with this group, once again, 

because of the size of the group, we're going -- 

MS. MADCHE:  Sure.

MR. BENDER:  -- to have to recall Wade 

Boeshans and also Caitlin, and perhaps we could 

bring Amanda up at the same time and get that done 

if the examiner's okay with that. 

HEARING EXAMINER GARNER:  I am okay with 

that.  I was going to allow cross of these four 

before they go to sit down and bring them back up 

and sit down and bring them back up.  Does that 

work?  Is that fine?

MR. BENDER:  I mean, there's a lot of 

people.  I think it's a lot of cross.  We can 

finish our -- the remaining witnesses, I think, 

very quickly.  That's kind of what I had in mind 

this morning, but it's certainly your call, 

Mr. Examiner. 

HEARING EXAMINER GARNER:  Mr. Braaten, any 

input?  Are you okay waiting with the other 

witnesses to be called and then we can -- then 

you'll have an opportunity to cross any one of the 
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witnesses and recall them up here. 

MR. BRAATEN:  Yeah.  I think with respect 

to that, I just want to be clear on record that 

specifically because what I'm running into now is 

difficulty with scheduling with experts and when 

they're going to be here, but thinking about what 

Mr. Bender is saying whether I cross these folks 

now or cross all of these folks right after, I 

don't think that's going to help me on anything 

else, so -- 

HEARING EXAMINER GARNER:  Okay.  

MR. BRAATEN:  -- I'm okay with that -- 

HEARING EXAMINER GARNER:  Okay.  

MR. BRAATEN:  -- but reserving my prior 

objections -- 

HEARING EXAMINER GARNER:  Sure.

MR. BRAATEN:  -- on the scheduling. 

HEARING EXAMINER GARNER:  Your objection's 

noted, so we'll go then with your witnesses. 

MR. BENDER:  Thank you. 

Q. (MS. MADCHE CONTINUING)  Okay.  Just to 

continue on the microfracture testing which you've 

already given some testimony on, just confirming 

that we would want to see a microfracture test done 

on either the KJ Hintz 1 or 2 just to confirm that 
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value which was proposed in the testing and 

monitoring plan.  

Let's see here.  So as it pertains to 

the -- how the microfracture test data is used in 

the simulation to calculate the bottomhole pressure 

constraints that are used in the model, if the 

results do come out substantially different on the 

KJ Hintz 1 or 2, whichever you decide to do to 

confirm that result, it is likely DMR would want 

the model reran because of the bottomhole pressure 

constraint being affected by that frac gradient.  

A. Understood. 

Q. Okay.  I'm now moving into Section 5, so I 

would like to go to Table 5-3.  So on this table 

you have the CO2 stream composition specification 

that must be met for you to, I believe, accept a 

third-party source.  My question related to this is 

whether or not all the sources you currently have 

contracts with have had samples taken or FEED 

studies completed to confirm they meet or exceed 

that stream composition? 

A. (BY MR. POWELL)  So the individual quality 

spec for each course is greater than 95 percent --

Q. Okay.  

A. -- carbon dioxide, and we did -- we had 
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done a stack test at each facility, and that will 

be done -- the plants typically do them annually.  

Unless we have a reason to do them intermittently, 

we'll follow their schedule, but the individual 

spec is not greater than 95 percent CO2. 

Q. Yeah.  I think the confusion was the 

narrative right above Table 5-3 since it states, 

"Any new CO2 streams from third-party entities not 

accounted for at the time of permitting must also 

meet or exceed the specification once commingled."  

And you're saying at a minimum at the 

source side they would be greater than 95 percent 

with the anticipation that the commingled stream 

would be greater than 98.25 percent; correct? 

A. Correct.  And it's my recollection I think 

all but one of the 57 sources were 98 percent or 

higher.  There was one facility that was about 96.  

So commingled, yes, it would be greater than the 

98 percent. 

Q. And for any new sources that might come 

down the line, I'm guessing additionally you would 

want a stack test done before to confirm that 

they're going to meet the specifications to take 

that source? 

A. You're correct. 
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Q. Could you -- yeah, we would require that 

that data be submitted to us before we would 

approve new sources too.  

A. Okay. 

Q. Could you elaborate on how the baseline 

isotopic signature of the CO2 stream will be 

resampled if new sources are added later on? 

MR. HUNT:  So I think I can respond.

MR. POWELL:  Okay.  Go ahead because I was 

just going to read a paragraph, but go ahead, John. 

A. (BY MR. HUNT)  Okay.  So in the event that 

a new source is added and approved by DMR, Summit 

would sample that new commingled CO2 stream within 

one year after adding that additional CO2 source to 

get its composition and isotopic signature. 

Q. (MS. MADCHE CONTINUING)  Let's see.  Will 

the meters that exist -- or sorry.  Let me rephrase 

that.  

Will meters exist at all the outlets at 

the CO2 source facilities, both in state and out of 

state, to be able to account for how much CO2 mass 

and total injection stream volumes each individual 

source is contributing? 

A. (BY MR. POWELL)  Yes.  So Coriolis meters 

will be installed consistently throughout the 
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system. 

Q. And how do you plan to ratio those mass 

and volumes back to the individual three storage 

facility permits for reporting? 

A. So I'm not the measurement expert, but it 

would be reconciled.  We'll have custody transfer 

from the -- on the outlet or discharge side of the 

capture facilities, and then we'll have -- we'll 

have a measurement station at the terminus of the 

main line.  And then we'll have Coriolis meters or 

measurement facilities at each of the injection 

sites.  And so it'll be a mass balance from volume 

in from each of the 57 source plants all the way 

through what's injected at each of the well sites 

and that'll be reconciled. 

Q. So I want to move us to Figure 5-3 on 

page 5-12 of the TB Leingang application.  So this 

figure shows a generalized flow diagram.  Could you 

walk us through this figure specifically as it 

relates to the capabilities to isolate individual 

flowlines from each other and how pigging of the 

flowline system will take place? 

A. Yes, and I'd -- this is a difficult 

diagram to do that from.  If you start from right 

to left -- so each line segment on the discharge 
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side of a capture facility will have a launcher.  

And so -- and then each pipe diameter change within 

the pipeline system will also have a launcher and 

receiver.  And then when you get to the 

sequestration site, there will be a receiver at 

each of the well sites.  

So if you're looking right to left, so in 

a common pipeline diameter size, you know, the 

launcher will be the initiation of that pipe 

segment, and then it'll go through right to left 

and then you will be -- for instance, at the 

sequestration site before it reaches the injection 

facility, then it will go through a receiver, and 

then downstream will be a meter or measurement 

station which will include a gas chromatograph, 

Coriolis meter and pump.  And then the -- the -- 

the line of demarcation will be on the inlet valve 

upstream of the shutdown valve at the injection 

facility. 

Q. So just to confirm, with the three -- with 

the three individual flowlines, are you able to pig 

those separately? 

A. Yes.  Each pipe diameter will be able to 

be pigged independently.  So in the sequestration 

where we have 16, 20 and 24, each of those diameter 
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changes, the entire segment will be able to be 

pigged independently. 

Q. And as a follow-up, are there any plans 

for an isolation valve at the junction of where the 

BK Fischer flowline, called NDL-325, splits off 

from the TB Leingang flowline known as NDL-327? 

A. I may -- may need help from Jamey if 

that's a diameter change. 

MR. BENDER:  Okay.  We'll bring him up 

later. 

Q. (MS. MADCHE CONTINUING)  Can you confirm 

the land description of where that junction occurs 

at those two flowlines?  Looking at the prior 

figure, Figure 5-2 it looks like it's Section 5, 

Township 141 North, Range 87, but it's pretty small 

scale on the map.  

A. It looks correct to me as well, but it is 

small scale.  

MR. POWELL:  And, again, perhaps Jamey can 

confirm, Lawrence.  

Q. (MS. MADCHE CONTINUING)  So now I'd like 

to go to Table 5-4 on page 5-14.  In this table the 

flowline has a maximum rate of 936 million standard 

cubic feet per day, approximately equivalent to 18 

million metric tons a year.  Earlier on in the 
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project summary, the modeling had shown that this 

facility, the TB Leingang specifically, would be 

able to take 124.4 million metric tons over a 

20-year period which would average around 

6.22 million metric tons annually.  Can you please 

confirm there's no intent to send -- even though 

the line has the capacity to send the full 18 

million metric tons, there's no intent to send it 

all to this one facility? 

A. That is correct.  There is no intent. 

Q. And on average, what do you anticipate the 

flow rate to be on this flowline? 

MR. POWELL:  Again, I'm going to have to 

defer to Jamey for that, Lawrence.  Sorry.  

Q. (MS. MADCHE CONTINUING)  Similarly, on the 

BK Fischer application instead, and on its Table 

5-4 on page 5-14, it has a maximum rate of 

314.5 million standard cubic feet per day, 

equivalent to around 6 million metric tons a year, 

and its modeling had more of an annual amount of 

4.92 million metric tons.  

So, again, just confirming again that you 

would not be exceeding what the modeling had showed 

in those bottomhole pressure constraints even if 

the flowline capacity would allow you to? 
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A. That's correct. 

Q. And I'm interested in what the average 

flow rates will be for all three flowlines for when 

that gets deferred.  

MR. BENDER:  That's another Jamey 

question?  

MR. POWELL:  Yes. 

Q. (MS. MADCHE CONTINUING)  So, additionally, 

on that table, for all three of the applications a 

typical operating pressure has a 900 psi range, 

roughly, going from 1250 to 2150 psi.  And this 

might be a question that you need to defer again.  

I'm wanting to know why such a big range was given 

and whether or not you have -- kind of more within 

that range where you actually typically plan to be 

for all three facilities.  

A. The range is just -- it's to keep the CO2 

in super critical state, and so that's the range 

from 1250 to 2150, and it's really applicable over 

the -- predominantly over the pipeline system 

because over the 2500 miles we have about -- 

including -- excluding the pumps at the discharge 

site of the capture facilities, we have 17, I 

believe -- if I recollect properly, 17 intermediate 

pump stations, so you have that pressure gradient 
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from the discharge down to the suction side of 

the -- of the next intermediate pump station, so 

that's the range of pressures.  

As it says, the maximum operating pressure 

is 28 -- 2183, but the discharge set points will be 

2160, and then we'd run the surge analysis and, of 

course, you know that's 110 percent so that's, 

according to the math off the top of my head, about 

2400. 

Q. So a couple follow-ups to that.  In the 

modeling, the model was done as being pressure 

constrained both on bottomhole pressure and 

wellhead pressure and not weight constrained.  I'm 

curious as to why you have a maximum discharge 

pressure of 2160 psi when the wellhead pressure 

constraint in the model was only 2100 psi.  

A. Yeah, I might have to defer that one. 

MR. BENDER:  Jamey again.

Q. (MS. MADCHE CONTINUING)  And just a 

statement, because this isn't a weight-constrained 

model, typically DMR would be going forward with 

setting a wellhead pressure constraint based on the 

model and not on operating conditions. 

When it comes to kind of the fluctuation 

that you had mentioned that you have on the 
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pressure to keep it in a super critical state, will 

the metering that you're planning to use be able to 

handle those fluctuations knowing that the density 

of CO2 is affected greatly by both temperature and 

pressure and both the temperature and pressure on 

this Table 5-4 is a fairly substantial range? 

A. Yes, it is.  It will.  The Coriolis meters 

can handle that variation. 

Q. And are those mass flow meters or 

volumetric meters? 

A. Again, I'm not the measurement expert, but 

I believe that they're mass flow meters. 

MR. BENDER:  Do you have the answer?  

MR. HUNT:  No. 

MR. BENDER:  Okay.  

Q. (MS. MADCHE CONTINUING)  So some questions 

related to the corrosion prevention and monitoring 

detection that's being implemented for all three 

storage facilities.  Can you elaborate a little bit 

more on the ER -- the ER probes that are proposed 

and the impressed current cathodic protection 

system that's going to be used along the flowline 

system? 

A. (BY MR. HUNT)  Yes.  So for the ER probe, 

DMR can think of those as -- you know, you guys are 
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familiar with a corrosion coupon.  So imagine this 

as a miniaturized corrosion coupon that is then 

attached to a probe that's then attached to the -- 

to the flowline where it's subjugated to the -- the 

stream continuously, and in real time there will be 

continuous measurements of the electrical 

resistance of that -- of that miniaturized coupon 

or -- or that probe, said another way.  Those -- 

those resistivity measurements are sensitive to 

changes in mass and thickness in particular. 

Q. What material is the composition of the ER 

probes? 

A. So they will be of the flowline material 

as well as the wellbore material. 

Q. So there will be two probes at at least 

each injection site? 

A. That is my understanding. 

Q. And with the impressed current cathodic 

protection system, is that combined as far as the 

same system that's going to be across the flowline 

and the transmission pipeline operated as a 

continuous protection? 

A. (BY MR. POWELL)  It is. 

Q. Referencing back to that Figure 5-2, I'm 

just looking for confirmation on what the land 
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description would be for the terminus point.  

Again, on this one it looks like it's Section 5, 

Township 141 North, Range 86 West.  

MR. BENDER:  Is that something we can 

supply you in a supplement?  

MS. MADCHE:  Yeah.  Both of those 

locations could be confirmed in a supplement.  That 

would be fine. 

Q. (MS. MADCHE CONTINUING)  So a question on 

the seal pot system that is planned to be used to 

maintain the tubing/casing annulus pressure to 

approximately 300 psi.  Are you anticipating any 

on-site tank storage such as vessels needing to be 

on site for that system that would be holding, 

like, packer fluid or brine, not necessarily a 

nitrogen vessel? 

A. (BY MS. ODDY)  At this time I don't 

believe we plan on having storage tanks for 

corrosion-inhibited fluid, but we will have the 

nitrogen seal pot like you said adjacent to the 

wellhead. 

Q. I guess just a note.  If at any point 

those plans do change, secondary containment such 

as a dike would be required around any brine 

storage or the packer fluid.  
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And also a note that a Sundry variance 

would be required to have the 300 psi annulus 

pressure just because currently as rule requires, 

it's to be greater than the injection pressure.  

A. Understood. 

Q. I believe this has already been answered 

earlier in part, but just to confirm, no baseline 

soil, gas sampling or groundwater sampling has 

taken place yet; correct? 

A. (BY MR. HUNT)  That is correct. 

Q. And that would be anticipated to begin 

approximately a year in advance of injection 

operations beginning? 

A. That is also correct. 

Q. So this question is specific to the KJ 

Hintz and it may need to be deferred.  I'm just 

looking for how that year 19 was determined for the 

year to install the Fox Hills monitoring well next 

to the Raymond Jensen 1-34 P&A well.  

A. Yeah.  So in general the idea there was, 

as has been testified to, you know, previously, 

seismic surveys will be acquired at least every 

five years, so, you know, year 2, year 4, year 9, 

year 14, year 19.  And so the idea there was that 

as Summit is monitoring the CO2 plume expanding in 
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the storage reservoir, we don't anticipate at this 

time that that legacy wellbore will see CO2 and 

certainly within that time frame.  

But, you know, taking a proactive approach 

and after taking the seismic data and then 

reviewing that data to see how is the CO2 plume 

progressing, is it conforming to expectations, so 

that year 19 really just allows some of the 

opportunity, the -- the optionality to wait to 

install that well until, you know, it is needed.  

And, of course, if it's determined that it may be 

needed prior to then, then they have that option as 

well. 

Q. So I want to reference Section 5.7.2.  Let 

me get a page number.  So that would be page 5-26 

in the TB Leingang application.  And it's paragraph 

4, and this language is in all three applications.  

There's a statement that Summit reserves the right 

to evaluate and modify, if necessary, appropriate 

groundwater sampling locations and frequency.  Just 

a note that any changes to the frequency or 

locations should go through DMR for approval and 

review.  

A. Yes.  Acknowledged. 

Q. And that would apply as well as far as any 
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changes made to the near surface monitoring during 

the PISC period.  

A. Understood. 

Q. Could you give a little more testimony on 

the local passive seismicity array that's planned 

to monitor for potential induced seismicity? 

A. Sure.  So at this time Summit has plans to 

install multiple seismometers at the site.  At this 

time -- well, a specific layout or design or number 

of stations is unknown, but prior to injection 

Summit would request bids from vendors to put 

together a site-specific strategy.  

We understand today that by multiple -- in 

order to properly triangulate and locate any 

seismicity events, you would need at least three 

seismometer stations as a minimum. 

Q. Just a statement that once a layout's 

known, that information should be provided to DMR.  

A. Understood. 

MS. MADCHE:  Let's see.  I think that's 

all I have currently.  Thank you.  

 EXAMINATION 

BY MR. STOLLDORF:

Q. Jimmy, I asked a question earlier that 

they punted to you, so I'll ask it again.  At its 
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closest, approximately how far away is the facility 

for the TB Leingang from an occupied dwelling? 

A. (BY MR. POWELL)  I apologize because I 

don't have each site memorized, but I believe the 

closest dwelling to either -- any of the well sites 

is about 4400 feet -- I'm sorry -- 2200 feet.  

2200 feet.  I believe the furthest is about 

4100 feet.  But it's 2200 feet.  And we can clarify 

if that's Leingang or if that's one of the other 

two. 

MS. MADCHE:  I think we might just ask 

that a supplemental is provided as far as the 

proximity of how close the flowline is for each 

individual one to the closest dwelling. 

MR. POWELL:  Okay.  And I believe the 

closest dwelling to a flowline at either location 

is 700 feet, but we could provide the exact 

distances for all three. 

MS. MADCHE:  Could you add to that also 

closest distance to a wind turbine, specifically 

for the TB Leingang application?  

MR. POWELL:  Yes, we can do that.  

MS. MADCHE:  Sorry to jump in. 

Q. (MR. STOLLDORF CONTINUING)  So Section 7, 

the Emergency Remedial and Response Plan, that's 
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you, Jay; is that correct? 

A. (BY MR. VOLK)  Yes. 

Q. Under the Section 7.6 -- I'll let 

everybody get there.  It indicates that the company 

organizational structure is still in flux and in 

development.  Do you know -- I'd note that it's 

expected that we -- to complete that before being 

provided authorization to inject.  We would expect 

that to be nailed down.  

A. Without a doubt.  We're continuing to work 

on, as the rest of the project continues to 

develop, an integrated response plan as well which 

will be consistent with this one, and we will 

supply that when done and prior to injection. 

Q. Okay.  So this is in the PISC section.  

Hopefully one of you can answer this.  For all 

three applications on Figure 6-2 -- give me a 

second and I'll get a page number for you.  That is 

page 6-6 in Exhibit 1A for the TB Leingang 

application.  

Can you -- oh, sorry.  Are you guys there?

Explain how the CO2 extent ten-year 

postinjection boundary was determined? 

A. (BY MR. HUNT)  I think we would want to 

bring one of the other witnesses up to answer that. 
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MR. STOLLDORF:  Probably Amanda?  

MR. BENDER:  (Nods head.) 

Q. (MR. STOLLDORF CONTINUING)  What's the 

setback being proposed for the flowlines? 

A. (BY MR. POWELL)  Again, the setbacks for 

the flowlines, similar to the -- to the pipeline in 

North Dakota that's under PSC jurisdiction, 

complies with State law, 500 feet as a minimum. 

Q. What type of notification system's in 

place should residents or -- and/or businesses need 

to be notified in an emergency? 

A. (BY MR. VOLK)  We've had numerous 

conversations with Oliver County, Mercer County and 

Morton County, and this is an area we've determined 

to work cumulatively on and develop.  So right now 

there's multiple systems being used between Mercer 

County and Morton County.  I believe Mercer County 

and Oliver are both using reverse 911.  Morton 

County is using that as well as I believe some 

secondary options.  

So we have committed to continuing working 

with all three counties to provide the data needed 

to make sure the notification system is -- is going 

to be consistent throughout all three counties. 

Q. How often do you plan on doing training 
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with these local emergency response teams? 

A. On an annual basis at minimum.  I believe 

it's not to exceed 15 months, but it is on the 

annual basis.  

MR. POWELL:  Yeah.  I'll just add that 

since we know that North Dakota -- and I'm not sure 

of a specific -- Jay, you could help me on Mercer 

or Morton or Oliver, but a lot of the counties have 

volunteer fire departments and sometimes those 

personnel interchange or are unavailable, so we've 

committed to providing training on a more frequent 

basis as needed. 

Q. (MR. STOLLDORF CONTINUING)  I hope you 

guys will -- someone here at the table will be able 

to answer this one, but this has come up in the 

past, but are there any special considerations for 

DMR field inspection staff to be coming onto the 

sites?  Do you have -- or do you have any -- are 

you aware of any issues that might bring up, having 

a DMR inspector on site -- some of the sites?

A. (BY MR. VOLK)  As expected, unrestricted 

access for any regulatory items such as DMR access.  

With that being said, previous work I've done has 

always provided on-site hazard training for and up 

to and including inspectors so they have the proper 
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notices of what is out there or what needs to be 

out there.  And if any special training would be 

required for those inspectors, we will make sure 

that's available. 

Q. Would you be able to provide us -- 

MR. SUGGS:  Sorry.  

MR. STOLLDORF:  Oh, go ahead.

MR. SUGGS:  On that note, if there is 

anything anticipated, at this time I would ask that 

it be provided as a supplemental for what you'd 

anticipate the DMR inspection staff needing to have 

under their belt or have training for accessing 

your facilities. 

MR. VOLK:  We will provide that.  

MR. SUGGS:  Thank you. 

Q. (MR. STOLLDORF CONTINUING)  As it relates 

to Sections 9, 10 and 11, the construction plugging 

and completion plans for the Class VI wells and 

monitoring wells, we just want to note that it will 

require typical DMR approvals prior to executing, 

just so you understand.  

A. (BY MS. ODDY)  Understood. 

Q. I want to move to Section 11, the 

injection well.  I have one question -- or a couple 

questions.  Can I -- okay.  Then we'll go to 12.  
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Sorry.  Excuse me.  

You're approximating it'll cost about 

$583,000 to plug one injection well.  Are you guys 

considering that it's going to probably require a 

big rig to handle that size of tubing? 

A. That's correct.  With a 7-inch tubing, we 

will need a bigger workover rig.  In addition to 

that, the anticipation of the plugging plan is also 

to set CO2 resistant cement.  So those estimated 

costs are included in the plugging costs.  

Q. Okay.  And you touched on this earlier 

about the surety bonds, but you're proposing to use 

a surety bond for the injection well plugging phase 

and the PISC phase.  Are you planning to have one 

surety bond or two separate bonds for each phase? 

A. (BY MR. VOLK)  At this point in time we 

have not one -- allocated -- or we have not 

committed to a certain provider, so that'll be 

forthcoming, at minimum 30 to 60 days prior to 

injection it would be submitted to you.  We know we 

will be using the surety and the pollution 

liability for those, and I can't today tell you in 

certainty if those will be split between the phases 

you asked. 

MS. MADCHE:  I'm just going to jump in, 
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and not necessarily a recommendation but something 

to consider is clearly as you work through closing 

one of these facilities, plugging the injection 

wells is going to be the first item.  If they are 

on separate sureties, that would allow you the 

ability to request one to be released while 

maintaining the other one for continued PISC 

monitoring.  So, again, just something to consider. 

MR. VOLK:  Appreciate that, and we will 

provide additional information to you. 

Q. (MR. STOLLDORF CONTINUING)  Can you 

elaborate a little more on the emergency and 

remedial response plan and how the endangerment to 

USW -- or underground sources of drinking water 

costs were determined? 

A. I just want to make sure I'm getting to 

the right figure.  If you bear with me for one 

second.  There it is.  So I'm going to direct your 

reference to page 12-10 and Table 12-7.  So, first 

of all, I want to start off with what the actual 

scenario was used to determine the estimated cost 

on ERRP as well as to your specific question the 

USDWs.  

The scenario that was used was a well 

failure or integrity issue with the well in which a 
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containment -- loss in containment event happened.  

To get into more specific details on that, I will 

have Jean talk through that.  But to the specific 

cost as it relates to the USDWs, it is broken out 

between -- in Table 12-7, the general response 

actions, delineation and water replacement at 

1.89 million as well as the quarterly monitoring 

which is dictated on a ten-year period for 750,000.  

And then the plugging and abandonment cost of the 

groundwater -- groundwater monitoring wells in that 

area is another 55,000, which came up to 

2.6 million. 

Q. And you did mention that the failure 

mechanism is a loss of a containment event? 

A. That's correct. 

Q. Okay.  Just want to note that the 

average -- okay.  I don't need to.  All right.  

Never mind.  

MS. MADCHE:  No.  I do have a follow-up on 

that.  Clearly, the costs are slightly different 

for all three facilities for the emergency remedial 

response.  Can you just kind of go over what 

parameters were used to determine those costs that 

would cause that fluctuation?  

MR. VOLK:  Yes.  The difference largely 
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comes into on the general response delineation and 

water replacement line item.  What we tried to do 

is look at more site-specific characterizations in 

those areas, how many wells, what would be their 

water replacement cost, and that was the 

distinguishing difference that drove the number up 

or down. 

MR. STOLLDORF:  Nothing further for me.  

 EXAMINATION 

BY MR. SUGGS:

Q. Just a couple of additional items.  I'm 

going to jump back up to 5-13.  The second-to-last 

paragraph on that page related to custody transfer 

of the CO2, the way that's described is that the CO2 

when it reaches the terminus point will become the 

custody of SCS1 and it will remain that way until 

it goes down the hole at any of the three different 

facilities.  Am I understanding that intention 

correctly? 

A. (BY MR. POWELL)  So that's page 5-15?  

Q. Page 5-13, the second-to-last paragraph.  

A. Oh, sorry.  All right.  That's my 

understanding.

Q. Okay.  As the flowlines are anticipated to 

be owned by the individual storage facilities, 
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SCS1, 2 and 3, would Summit be opposed to a 

requirement that would require a flow meter at 

each -- I guess at the beginning of each of the 

individual flowlines and an actual custody transfer 

happening as it moves from one line into the other? 

A. So versus having measurement at the 

terminus of the main line for the -- sorry.  As 

opposed to just having the single meter at the 

terminus of the main line at the -- at the 

jurisdiction breakpoint and then an individual 

meter at each well pad or well site, you're 

suggesting or recommending that we'd have an 

intermediate meter, then, at the beginning of each 

of the laterals from that segment of main line, 

flowline to each well site. 

Q. (MR. SUGGS CONTINUING)  Yeah.  I think you 

would end up with at least two additional meters in 

play, one being where the CO2 would go north to the 

KJ Hintz facility and one at the point where it 

goes west from the Leingang to the Fischer.  

A. I'm not opposed to that. 

Q. Okay.  With respect to the cathodic 

protection system that's being proposed, has that 

already been designed at this point? 

A. It hasn't been -- the impressed current 
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cathodic protection system?  

Q. Yeah.  

A. Generally.  We're going to have to -- 

since we've added additional source points and 

additional laterals along the whole system, we're 

going to have to go back and rebalance the system 

and figure out if the location of the ground 

well -- the ground beds have changes, where they 

need to be expanded, et cetera.  So it needs to be 

reconfigured upstream of the sequestration area.  

Q. Okay.  

A. As far as the sequestration area, it's 

generally been designed but we'll refine. 

Q. Okay.  So that is still under works and 

will be refined? 

A. Correct. 

Q. Okay.  So when that is determined, we'll 

want the location of the ano beds identified, and 

pursuant -- there's -- on page 5-15 in Section 

5.3.1, there's indication of -- what am I 

reading -- Summit Carbon Solutions will supply DMR 

with a map of cathodic protection boreholes to meet 

the requirements of 43-05-01-5.  Do you anticipate 

actually drilling any cathodic protection boreholes 

or will this system entirely utilize ano beds? 
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A. It's my understanding ano beds.  We'll 

clarify. 

Q. Okay.  And so, regardless, we'd want those 

locations identified.  

A. Yeah. 

Q. And I think, John, you testified to this 

earlier, but there's some narrative on 5-29 that 

indicates that you will be running 3D seismic at 

years two, four and nine.  It is the intent to run 

3D seismic as early as year two after injection? 

A. (BY MR. HUNT)  That's -- yes.  Yeah, and 

in the narrative it says "by year two," so just to 

be clear. 

Q. Okay.  But my point -- my confirmation is 

that there will be a sequence of 3D seismic run 

shortly after beginning injection and another one 

prior to the five-year review? 

A. Correct. 

Q. Okay.  I'll point out that if anything 

looks significantly off at that two-year mark, it 

is expected that you will report that and we'll 

begin the determination whether or not we need to 

accelerate that hearing.  

A. Understood.  

Q. On page 5-32 there's the narrative about 
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the traffic light system for the passive 

seismicity, and you have the cutoff points of 2.7, 

4.0 and 4.5.  Can you elaborate on what the 

significance of those values as cutoff points are?  

A. So 2.7 is the point at which humans can 

begin to feel seismicity, and so that's why that 

one is listed there.  For events 4 and 4.5, I don't 

have off by memory -- I would need to go and refer 

back to the team on that one. 

Q. Okay.  If that's something that can't be 

provided in short notice or short period as part of 

this testimony, possibly a supplemental just 

confirming what the importance of those values is 

in that system.  

A. Understood. 

Q. And I think this one is for Jay.  On 7-17, 

the last sentence under the 5 -- sorry -- 7.5.1 

section, it reads, "In addition, assistance has 

been secured from local emergency services to 

implement this ERRP."  

Which emergency services have you 

specifically worked with and secured their 

assistance in execution? 

A. (BY MR. VOLK)  So we continue to develop 

this.  This is an overarching plan.  We have 
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reached out to, as I've said, Morton County, Oliver 

County as well as Mercer County, including the fire 

departments in numerous of the surrounding towns.  

A couple of them are Beulah, Hazen, Center, Zap.  

So without having what I would call -- and I'm 

going to say maybe that statement today is not 

totally defined as the ERRP isn't, but continued 

working agreements with -- or continued working 

with them to commit to:  One, I understand there's 

a memorandum of understanding of mutual aid between 

all of them or actually statewide now.  So they 

have recognized that.  Two is they've recognized 

that we will continue to work together in 

developing that plan and know they have different 

capabilities between the units.  And that is what 

we're going to continue to work on to supply what I 

would call as an integrated plan between all three 

counties. 

Q. So in -- I guess with respect to this 

statement in the application -- 

A. We have not secured an agreement, so I 

would say that wording probably should be changed 

at this point. 

Q. Okay.  

A. I would say commitment's a better word 
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than agreement. 

MR. SUGGS:  That's all I need.  Thank you. 

HEARING EXAMINER GARNER:  Okay.  Before we 

recall those witnesses, why don't we take a 

ten-minute break. 

MR. BENDER:  Okay.  

(Recessed at 2:56 p.m. and reconvened at 

3:12 p.m.) 

HEARING EXAMINER GARNER:  We are back on 

the record.  Attorney Bender, you wanted to recall 

some witnesses. 

MR. BENDER:  Yes.  We're going to recall 

Caitlin Olsen. 

HEARING EXAMINER GARNER:  Microphone. 

MR. BENDER:  Oh, sorry.  We're going to 

recall Caitlin Olsen.  We're going to recall Wade 

Boeshans.  And then to answer some of the questions 

that came up from staff, we'll be recalling Amanda 

Douglas, and then we'll have one new witness.  As 

you may recall, there were questions to the 

previous group and they were deferred to Jamey 

Backus.  

And I apologize, I misspelled his name 

earlier when there was a question on it.  It's 

B-a-c-k-u-s.  
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So with that in mind, we'll call Caitlin 

Olsen back. 

HEARING EXAMINER GARNER:  Ms. Olsen, just 

a reminder, you're still under oath. 

 REDIRECT EXAMINATION 

BY MR. BENDER:

Q. Caitlin, I'm going to show you what's been 

previously marked as Exhibit 8B.  Can you tell me 

what 8B is? 

A. (BY MS. OLSEN)  8B is the Storage Facility 

Permit Application Comparison Summary Table. 

Q. And when we started the hearings, I 

briefly explained to the -- 

MR. SUGGS:  Lawrence, have you handed that 

out yet?  

HEARING EXAMINER GARNER:  Do you have one?  

MR. SUGGS:  No. 

Q. (MR. BENDER CONTINUING)  When we started 

the hearing, Caitlin, you may recall me talking 

very briefly about the fact that we were going to 

spend a lot of time on the Leingang application and 

then we were going to sort of do -- contrast and 

compare Leingang with Fischer and Hintz after that.  

Do you recall that? 

A. I do. 
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Q. Okay.  And is 8B sort of a visual aid and 

you being able to go through and make those 

comparisons? 

A. That's right. 

Q. Okay.  Let's start -- I'm not going to 

interrupt you much, but why don't you start by 

first talking about the various columns and what 

your method was for laying this out and then you 

can explain it to the Commission.  

A. Sure.  So the intent of this comparison 

summary table was just to lay out the differences 

between all three permits.  Listening to the 

hearings today, I feel like most of those points 

have been covered by DMR or otherwise in testimony.  

But you'll see here across the top the 

column named SFP Permit Section, that relates to 

the section of the permit that we're talking about.  

Then you'll see Summit Carbon Storage #1, TB 

Leingang/Milton Flemmer 1, that's referring to 

permit number one, the TB Leingang permit.  

Likewise, the second column is the BK Fischer 

permit.  And the third column is the KJ Hintz 

permit. 

Q. Okay.  Then let's -- why don't we start 

out first with the Project Summary, and what I'll 
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probably do is have you explain that in detail, and 

then we can kind of walk through the -- the other 

sections and you can probably more abbreviate your 

discussion of it.  

A. Sure.  So as Wade testified to the project 

summary earlier today, the only material difference 

in the three permits in relation to the project 

summary is the applicant name listed.  All other 

aspects of Wade's testimony apply to the TB 

Leingang, the BK Fischer and the KJ Hintz as you'll 

see noted in that row. 

Q. Okay.  Let's go to the next column -- or 

not the next column, the next row.  

A. Section 1, Pore Space Access.  There's 

minimal content changes between the permits, as 

you'll see noted.  There is one thing to specify in 

the BK Fischer permit and that is that there is 

Coyote Creek -- Coyote Creek mining -- mine land 

located within the hearing notification area. 

Q. And I think as a result of some questions 

that came to Amanda, she pointed that out in one of 

the exhibits; is that correct? 

A. That's right. 

Q. Let's go on then to Section 2.  

A. That's the geologic exhibits portion of 
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the storage facility permit.  You'll remember as 

Amanda testified to yesterday and earlier today 

that the model extents used across all three 

permits are the same.  Logging efforts are the 

same.  Microfracture in situ stress tests were 

performed in all three wells and all three -- 

excuse me -- all three permits, and all three 

permits used the same 2D and 3D seismic surveys.  

The differences that we'll talk about here 

mainly have to do with site-specific 

characterization work.  You'll note that in the TB 

Leingang permit the Minnekahta Formation is present 

as Amanda had testified to earlier.  The Minnekahta 

Formation is absent in the BK Fischer permit and in 

the KJ Hintz permit.  

Again, site-specific storage complex 

formation data is -- varies between all three 

permits as noted here.  That includes core data, 

log testing, things like that.  

And the last point to make sure on Section 

2, Geologic Exhibits, is that the number of 

borehole image logs varies between all three 

permits.

Q. All right.  Then let's go to Section 3, 

please.  
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A. Section 3 discusses the geologic model 

construction and numerical simulation of CO2 as 

Amanda had testified to previously.  The same data 

inputs were used.  Again, as described in Section 

2, the same model was used across all three 

permits.  The same simulation was performed where 

all three well sites were simulated as injecting at 

the same time.  You'll note here that there are 

minor variations in Section 3 where site-specific 

data is used to derive individual injection 

pressures, rates, temperatures and critical 

threshold pressure estimations.  Those are the only 

differences of material value. 

Q. All right.  Then we'll go -- the next row 

is Section 4, the Area of Review.  Can you briefly 

discuss what's contained in that row? 

A. Area of review, as I testified to earlier, 

uses the same groundwater sampling method across 

all three permits.  The methodology remains the 

same.  There are site-specific differences that 

have to do with the number of wells based on the 

specific area of review and what wells exist there.  

Other differences include other 

site-specific surface features which may include 

springs, mining land as I discussed previously, and 
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any legacy oil or gas wells.  To note, there are no 

legacy oil and gas present in the TB Leingang or BK 

Fischer area of review.  There is one KJ -- there 

is one legacy oil and gas well in the KJ Hintz 

permit as I had testified to earlier. 

Q. I'm going to try to get some points here 

with the court reporter, so can you slow down just 

a little bit? 

A. I thought I was. 

Q. Let's go to the next section, Section 5.  

A. Section 5 discusses the testing and 

monitoring plan.  Across all three permits, leak 

detection plans are similar.  Flowline corrosion, 

prevention plans are similar, and baseline testing 

and logging plans are similar.  There are minimal 

differences for mechanical integrity testing across 

all three permits.  

You'll note that in the TB Leingang permit 

the Milton Flemmer 1 will use tubing-conveyed 

gauges, as Jean had previously testified to in 

Section 9.  The other two stratigraphic 

monitoring -- excuse me -- stratigraphic 

test/monitoring wells will use casing-conveyed 

gauges.  Environmental monitoring plans, again, are 

site specific but the methodology remains the same. 
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Q. Okay.  The next section, please. 

A. Section 6, the Postinjection Site Care and 

Facility Closure Plan.  The monitoring programs are 

similar across all three storage facility permits.  

There are minimal differences related to monitoring 

well-specific details, for example, the maximum 

pressures seen across each storage facility. 

Q. All right.  And then Section 7 I have 

labeled on my exhibit Emergency and Remedial 

Response Plan.  Can you discuss that for us, 

please? 

A. The content between all three permits is 

the same materially. 

Q. Okay.  And Section 8? 

A. Again, the material content is the same 

and there are no -- no large differences. 

Q. And Section 9? 

A. All three storage facility permits abide 

by the same North Dakota rules and regulations, 

such as requiring surface casing 50 foot below the 

lowermost USDW and CO2 resistant cement casing 

within the injection reservoir zones.  

You'll note that the biggest differences 

are that the Milton Flemmer 1 stratigraphic test 

well and monitoring well was drilled deeper.  It 
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was drilled to 12,000 feet.  The other two wells, 

the Archie Erickson and the Slash Lazy H, were 

drilled to approximately around 6,000 feet.  That 

would result in just differences in cementing.  

Some are two stages for the shorter wells and some 

are three stages in those completions. 

Q. All right.  Let's go to Section 10, the 

plugging plan.  

A. There are no material differences in the 

plugging plans across all three permits.  Plug 

placement will vary based on formation depths, you 

know, depending on where those formations exist 

within each specific wellbore. 

Q. And Section 11, Injection Well and Storage 

Operations? 

A. Again, the Milton Flemmer 1 well, since it 

will be using tubing-conveyed pressure gauges, 

tubing will be installed in the Milton Flemmer 1 

well.  Prior to injection operations beginning in 

that storage facility permit in the TB Leingang, 

that well will be plugged back.  It's currently 

drilled to about 12,000 feet.  

There will be no tubing installed in 

either the Archie Erickson monitoring well or the 

Slash Lazy H monitoring well.  
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There are site-specific differences in 

maximum bottomhole pressures, injection amounts, et 

cetera, as seen in Table 11-1. 

Q. Okay.  And Jay spent some time comparing 

and contrasting the financial assurance.  So 

keeping that in mind, can you just discuss Section 

12 for us? 

A. Yeah.  Jay did a great job testifying to 

the differences already.  There are minimal 

differences between all three storage facility 

permits.  The total bond amount between the three 

storage facility permits varies slightly, and those 

minimal differences are related to the cost 

estimates of the postinjection site care and 

facilities plan, and namely the number of 

monitoring wells at each site, the reservoir 

monitoring well design characteristics, flowline 

lengths and costs associated with endangerment of 

USDWs. 

Q. All right.  Now let's spend a little time 

with the appendices that are attached to each one 

of the applications.  Let's start with Appendix A.  

A. There are no material differences between 

all three permits other than they use site-specific 

information. 
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Q. And Appendix B? 

A. There are, again, no material differences 

in Appendix B, Freshwater Well Sampling Analysis, 

other than the results are site specific. 

Q. And Appendix C? 

A. There are no material differences in 

Appendix C across all three storage facility 

permits.  You'll note here that site-specific 

information, namely XRD data, was used to inform 

mineralogical compositions for injection zone and 

confining zones.  Again, stratigraphic 

well-specific water ionic compositions were used 

and, therefore, the simulation results are site 

specific. 

Q. And Appendix D? 

A. There are no material differences between 

the three storage facility permits.  You'll note 

that TB Leingang does list information for those 

tubing-conveyed pressure temperature gauges. 

Q. And then finally Appendix E? 

A. There's no material differences.  The 

differences relate to the permits themselves. 

MR. BENDER:  Mr. Examiner, you know, I 

don't -- I think I'll offer the exhibit, and I 

don't have any other further -- I don't have any 
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further questions for Ms. Olsen. 

HEARING EXAMINER GARNER:  Any objections?  

MR. BRAATEN:  No objection. 

HEARING EXAMINER GARNER:  Exhibit is 

admitted.  

You can proceed to your next witness. 

MR. BENDER:  Next witness is Wade 

Boeshans. 

HEARING EXAMINER GARNER:  And just a 

reminder, Mr. Boeshans, you're still under oath. 

MR. BOESHANS:  Yes. 

      REDIRECT EXAMINATION 

BY MR. BENDER:  

Q. Wade, while we're handing out the 

exhibits, I'm just going to have you direct your 

attention to what's been previously marked as 

Exhibit 1C-1.  

MR. BENDER:  Derrick, can you tell me when 

you get a copy?  

MR. BRAATEN:  Sure.  Okay.  I'm ready. 

MR. BENDER:  Okay.  Thank you.  

Q. (MR. BENDER CONTINUING)  Wade, can you 

tell me what Exhibit 1C-1 is? 

A. (BY MR. BOESHANS)  It is the storage 

agreement for SCS3 for the KJ Hintz storage site. 
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Q. And can you briefly describe the amendment 

to the Hintz storage unit that Summit is proposing 

with this exhibit? 

A. Yes.  So in this exhibit it includes an 

amendment in what is labeled in here as Section 

3.12. 

Q. And can you explain to the Commission 

staff why Summit is proposing the addition of 

Section 3.12 to the Hintz storage agreement? 

A. Yes.  So as you're aware in the -- from 

the previous -- or my testimony yesterday, the KJ 

Hintz is in proximity to the DCC facilities.  I 

think I mentioned yesterday -- or I did mention 

yesterday that approximately, you know, three miles 

between the storage boundary of -- storage area 

boundary of the KJ Hintz and the DCC West facility.  

And so Summit and Minnkota have been in discussions 

around a border agreement in terms of how we would 

work together to, you know, manage our storage 

operations or cooperate in storage operations.  And 

so this amendment outlines what we have agreed to 

in terms of general terms, and those discussions 

have advanced to this point. 

Q. It's my understanding, Wade, that the -- 

the Hintz storage agreement already has language 
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for a border agreement -- for the parties to enter 

into a boarding -- border -- I'm having trouble 

talking here -- border agreement.  Why was it 

necessary to add Section 3.12? 

A. Yeah.  So you're correct in that the 

application or the border -- the storage agreement 

in the application includes border agreements.  

This section is specific to a border agreement 

between Summit SCS3 and the DCC facilities.  

And so we thought it was prudent at this 

time given our discussions to lay out the general 

terms that we've agreed to at this point in 

anticipation of finalizing that border agreement of 

coming here, but this would set forth in essence 

the -- call it general terms and expectations of 

the border agreement which the parties have agreed 

to work together on.  We believe it's in our best 

interest to do so, and so we're submitting it here 

today. 

Q. So it's Summit's request and Minnkota's 

request that the storage agreement for the Hintz 

storage facility be amended to include the language 

which is set forth in 3.12; is that a fair 

statement? 

A. Yes.  That's correct. 
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MR. BENDER:  That's all the questions I 

have for this witness.  Offer that exhibit which is 

Exhibit 1C-1. 

HEARING EXAMINER GARNER:  Any objection?  

MR. BRAATEN:  I don't have an objection to 

the admission of the exhibit.  I have an objection 

to the amendment itself to the application at this 

point given the circumstances, but not to the 

admission of that exhibit into the record. 

HEARING EXAMINER GARNER:  We will note 

your objection and admit the exhibit.

MR. BENDER:  Mr. Examiner, we'd now like 

to move to Amanda Douglas.  If you recall, there 

were some questions when we had the larger group up 

here that we believe Amanda can respond to.  So I 

believe she's still sworn. 

HEARING EXAMINER GARNER:  Yeah.  Just a 

reminder you're still under oath.

MS. DOUGLAS:  Understood.  

 REDIRECT EXAMINATION 

BY MR. BENDER:  

Q. Do you want to handle it the way you did 

last time, Amanda, where you indicate what the 

question is and then respond? 

A. (BY MS. DOUGLAS)  Yes.  And DMR staff, if 
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I -- I miss any, please let me know.  

The first question I believe that was 

asked and deferred was how a fracture pressure 

gradient influenced CO2 plume size.  Generally, the 

fracture pressure gradient is used to calculate the 

bottomhole pressure constraint, so 90 percent of 

the fracture pressure gradient is used to define 

the bottomhole pressure constraint as required by 

regulations.  A higher fracture pressure gradient 

would result in a higher bottomhole pressure 

allowing for more injection of CO2 which would 

generally result in a larger plume.  

However, I'd like to point out in the 

modeling cases that we ran in the permits in 

Section 3, the 2100 psi wellhead pressure 

constraint was met prior to the bottomhole pressure 

constraint being met.  So in this case the higher 

fracture pressure gradient at one of the sites is 

not dictating a larger plume size for the case -- 

simulation case presented in the permit 

application.  

Q. That's -- I believe that's the only 

question that -- oh, there's another one?  

A. I was just pausing.  Sorry.  

Q. Oh, okay.  
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A. Waiting for -- 

Q. That was a long pause, so -- 

A. Waiting for the Commission to -- to write 

their notes.  

Another question I believe -- Travis, you 

asked a question on stabilized plume.  Could you 

please restate your question, or postinjection 

period?  

MR. STOLLDORF:  Oh, okay.  Hang on one 

second.  Yeah.  On Figure 6-2, can you explain the 

CO2 extent ten-year postinjection -- how that 

ten-year postinjection boundary was determined?  

It's on page 6-6 or 6, dash, 6. 

MS. DOUGLAS:  Yep.  So the simulation 

model was used to simulate the 20 years of 

injection and several years postinjection.  And so 

the plume as labeled here is showing the CO2 plume 

extent at ten years postinjection as determined -- 

as predicted by that modeling simulation. 

MR. STOLLDORF:  Okay.  What parameters are 

used to determine when the plume is stable -- when 

the plume is stabilized?  

MS. DOUGLAS:  So plume stabilization is 

determined by looking at the rate of change in 

plume area over time.  So the rate of change in the 
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plume area over time decreases, and so we used -- 

we calculated the rate of change over one-year time 

steps and looked at the point in time where rate of 

change slowed down.  And in that case the cutoff 

was determined to be less than two square miles of 

change per year in plume area, and that was used as 

our cutoff to determine when the CO2 plume 

stabilized.  .2 -- .2 miles, sorry, if I misstated. 

MS. MADCHE:  And that's using the 

5 percent saturation cutoff as well within those 

square footage movements?  

MS. DOUGLAS:  That's correct.

MR. STOLLDORF:  Thank you.  That's all I 

had. 

MS. DOUGLAS:  So, Tammy, you asked a 

question about the pressure from the flowlines and 

the wellhead pressure used in modeling.  Could you 

restate that question?  

MS. MADCHE:  Yes.  So on Table 11-1 on 

page 11-2, for all three applications there's a 

note that maximum injection pressure during 

operations will be limited to surface equipment 

pressure ratings and the maximum bottomhole 

pressure constraint.  In Table 11-1 and in Section 

3 in the model you report that you used a wellhead 
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pressure constraint of 2100 psi alongside the 

bottomhole pressure constraints.  However, in the 

testing and monitoring section in Table 5-4, the 

flowline maximum operating pressure is listed at 

2183 psi along with a maximum discharge pressure of 

2160 psi.  So my question was why those operational 

values on the flowline are higher than the wellhead 

pressure constraint that was used in the model. 

MS. DOUGLAS:  So can you restate the 

value?  Did you say it was 2,160?  

MS. MADCHE:  2183 for max operating 

pressure, 2160 for max discharge pressure. 

MR. BENDER:  Do you want to hand that off 

to Jamey or -- 

MS. DOUGLAS:  Yes. 

MR. BENDER:  Reluctantly?  

MS. DOUGLAS:  So before Lawrence 

introduces Jamey, then, you guys had a question on 

the stoplight system and the magnitude of 

earthquakes used in that stoplight system.  So John 

described 2.7 is the low value for that stoplight 

system.  Again, that's the threshold for a felt 

earthquake.  

Greater than a magnitude of 4 was chosen 

essentially for that next step in the stoplight 
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system.  At an earthquake magnitude level 4, that's 

where the magnitude of the earthquake would be 

sufficient to -- it's generally described by the 

USGS as shake or rattle dishes.  That's how the 

USGS describes it.  So at that point the stoplight 

system states that SCS will stop injection, perform 

inspection on surface facilities and wells to 

ensure there's no damage, and then reduce 

operations while a detailed analysis is done to 

determine whether or not injection operations 

caused that or that could have been a natural 

earthquake that their monitoring array is just 

picking up.  

And then over 4.5 is the cutoff for 

complete stop of operations and working with the 

regulator to determine if any changes to injection 

operations are needed. 

MR. SUGGS:  So why the 4.5?  What's the 

significance of that transition?  

MS. DOUGLAS:  So as you get from 4 moving 

up till 5, so earthquake magnitude 5 -- as 

described by the USGS, at earthquake magnitude 5, 

that's where you might start seeing potential 

damages to structure, such as cracked drywall, 

things like that.  And so 4.5 is below that 5 
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threshold to provide that safeguard to make sure 

that operations are shut down before any 

earthquakes are induced that could cause damage. 

MR. SUGGS:  Okay.  Thank you.  

MS. DOUGLAS:  Were there any other 

questions that you recalled that were deferred?  

MS. MADCHE:  No. 

MS. DOUGLAS:  Okay.  

MR. BENDER:  We'll now call Jamey Backus, 

I think, who can respond to the remaining 

questions.  Jamey will -- and Jamey has not been 

sworn. 

HEARING EXAMINER GARNER:  I'm going to 

swear him in.

MR. BENDER:  Okay. 

JAMEY BACKUS,

being first duly sworn, was examined and testified 

as follows:  

   DIRECT EXAMINATION 

BY MR. BENDER:

Q. Jamey, state your full name for the 

record.  

A. Jamey Backus. 

Q. And, Jamey, I misspelled your name 

earlier, so will you spell your last name? 
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A. B-a-c-k-u-s. 

Q. And, Jamey, by whom are you employed? 

A. Summit Carbon Solutions. 

Q. In what capacity? 

A. Project manager of topside facilities. 

Q. Okay.  And can you spend just a few 

moments providing us with a summary of your 

educational background and work experience? 

A. Bachelor's degree in mechanical 

engineering.  I worked at DGC for a number of 

years, which is the chemical plant up near Beulah, 

and then I also worked in coal-fired power 

generation in roles such as engineer, maintenance 

superintendent and plant manager. 

Q. And what are some of your duties and 

responsibilities with respect to your employment at 

Summit? 

A. That would be design of the topside 

facilities and equipment selection.  

Q. Okay.  I don't have any other questions.  

He's available for the questions that -- I don't 

remember exactly what they were, but I think Tammy 

may have had a few, or do you recall the questions?  

A. Well, I think I can -- I'll go through all 

the ones I have and then let me know if I forgot 
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any.  

So if we begin with the max pressure one 

that Amanda referenced, the max operating pressure 

of the pipe is set by thickness, flange ratings, et 

cetera.  The maximum output pressure of the pump is 

set by the pump manufacturer, but we will have 

controls in place so that the wellhead pressure 

never exceeds the 2100 psi. 

MS. MADCHE:  Sounds good. 

MR. BACKUS:  Okay.  The other question, 

the block valve where NDL-327 breaks off to 

NDL-325, we did not have intentions of putting a 

block valve there.  Now, with the discussion of 

potentially putting a Coriolis meter there, we may 

revisit that, but we did not originally have 

intentions of putting one there because the mileage 

of the pipeline in that area did not require it. 

MS. MADCHE:  So I guess I would just state 

we would probably highly recommend it just because 

it gives you that extra ability to isolate between 

the facilities since they are owned by separate 

LLCs. 

MR. BACKUS:  You'd asked about location of 

where NDL-327 goes to 325, that is 141 North, 87 

West, Section 5.  The terminus point is 141 North, 
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86 West, Section 5. 

MS. MADCHE:  Okay.  

MR. BACKUS:  Those were the ones that I 

had. 

 EXAMINATION 

BY MS. MADCHE:

Q. Okay.  So additional ones I have were what 

you anticipate the average flow rate to be for the 

three individual flowlines? 

A. Yeah.  So I would -- I would reference the 

Section 11 for each one of the applications, and 

our average -- average injection rate between the 

two wells utilizing the 2100 psi wellhead 

constraint, I would -- I would utilize the total of 

that number as to what will actually flow through 

the line to the -- to the well site. 

Q. So just to confirm, you plan to maximize 

right up until the 2100 psi wellhead pressure 

constraint? 

A. Depending on flow coming in from the 

capture facilities --

Q. Sure.  

A. -- you know, the 16 -- I'll talk in rough 

numbers -- the 16 million tons that is currently 

slated.  
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MS. MADCHE:  Okay.  I'm just checking to 

make sure I don't have anything else here.  I think 

that's all I have for deferred questions.  I'll let 

anyone else go.  I do have one question on the 

Exhibit 8B afterwards, so -- 

MR. BENDER:  When you say "afterwards," 

I'm sorry, I don't mean to question you, but -- 

MS. MADCHE:  Anyone else in DMR that -- 

MR. BENDER:  Oh, I see.

MS. MADCHE:  -- has -- 

MR. BENDER:  Okay.  

MS. MADCHE:  -- deferred questions.  

Sorry. 

MR. BENDER:  Okay.  Thank you. 

HEARING EXAMINER GARNER:  I think you can 

ask, Tammy. 

Q. (MS. MADCHE CONTINUING)  All right.  So on 

Exhibit 8B, on page 5 of 6 I think there might be a 

typo on the KJ Hintz column under Section 12, 

number 2.  It states, "Additional groundwater 

monitoring well and soil gas profile station has 

been added at legacy well 4942."  Based on the 

figure in the application it's an additional Fox 

Hills monitoring, not a soil gas station, just to 

confirm.  And that would be figure -- give me a 
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second.  

A. (BY MS. OLSEN)  You're correct.  That's a 

typo.  There is not a soil gas station planned near 

that additional legacy well.  Just a Fox Hills 

monitoring well. 

MS. MADCHE:  Okay.  Thank you.  

HEARING EXAMINER GARNER:  Well, at this 

time I guess we'll move to cross-examination unless 

there's anything else. 

MR. BENDER:  Yeah.  And I will -- I'll 

accommodate Derrick in any way.  If you would 

prefer the -- that other group of people that we 

had up a few moments ago and have -- and do your -- 

conduct your cross-examination on those witnesses 

first or if you want to use this group, whatever 

you prefer, I'll try to accommodate you. 

MR. BRAATEN:  Give me just one moment, 

please.  Maybe for efficiency, if you don't mind, I 

can just start with some of the questions I had for 

these witnesses and then finish that and recall any 

that I need that were up prior. 

MR. BENDER:  I guess I'll try not to 

object, but I would hope you would keep it to -- 

MR. BRAATEN:  Yeah.  I have questions 

based on this testimony. 
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MR. BENDER:  On the direct we just had?  

MR. BRAATEN:  Yeah. 

MR. BENDER:  Okay.  Fine. 

  RECROSS-EXAMINATION 

BY MR. BRAATEN:

Q. Ms. Douglas, I think you had testified 

about the plume stabilization parameters and 

indicated that the stabilization cutoff was 

determined to be when less than .2 square miles of 

change occurred in any given year at the 5 percent 

saturation cutoff; do I have that right? 

A. (BY MS. DOUGLAS)  Correct. 

Q. Did you also model -- let me start over. 

Did you run the model to determine the 

total duration over which the plume would keep 

moving regardless of rate? 

A. I can't recall off of the top of my head.  

I know we modeled it for a significant 

postinjection duration.  I was not directly 

involved in determination of stabilized plume so I 

don't have that information readily available. 

Q. Who made the determination for stabilized 

plume or who was involved with that? 

A. Apologies, I don't have those names 

readily available. 
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Q. Was it people at EERC? 

A. Yes. 

Q. Okay.  There was some discussion of the 

stoplight system.  Why not notify DMR of events 

between a 4 and a 4.5? 

A. That's not included here as written, but I 

think that'd be prudent to add that. 

Q. Okay.  Ms. Olsen, you testified on 

Exhibit 8B regarding the different depths for the 

three wells.  Do you have an understanding as to 

why they drilled the three different wells to those 

specific depths? 

A. (BY MS. OLSEN)  Generally, yes. 

Q. And just generally, what is your 

understanding? 

A. My understanding is they were drilling the 

Milton Flemmer to get core data from deeper 

formations. 

Q. Okay.  Did they complete or are there 

plans to complete that at a higher interval at some 

point with a plug? 

A. There are no plans, to my knowledge. 

MR. BRAATEN:  I have some questions, 

Lawrence, related to surface facilities, and 

Mr. Volk did some testifying but it sounds like 
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Mr. Backus has an understanding as well.  Do you 

mind if I ask him the questions, and if he can't 

answer, we can call Jay Volk up?  

MR. BENDER:  I have no problem with that.  

It may save time if you just try that approach. 

Q. (MR. BRAATEN CONTINUING)  Okay.  

Mr. Backus, can I have you turn to the generalized 

flow diagram on page 5-12 of Exhibit 1A? 

A. (BY MR. BACKUS)  Okay. 

Q. Can you describe the purpose of the 

blowdown which is indicated on the generalized flow 

diagram? 

A. Thank you.  In hopes of not getting called 

up, I didn't bring my glasses.  

Oh, the blowdown on the receiver?  

Q. Correct.  

A. Yes.  That would be for when the -- when a 

pig is received in there and the receiver is 

isolated, that blows down the pressure and CO2 so 

that the pig can be removed and data can be 

retrieved from it. 

Q. Are there emergency pressure relief valves 

on the system anywhere as far as what we're looking 

at in the generalized flow diagram? 

A. There is a thermal relief valve, but not 
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emergency pressure relief valve. 

Q. How do you deal with an unexpected spike 

in pressures coming through this system? 

A. I think that is dealt with through 

controls of the pipeline pump pressure control 

valves to maintain pressures that are -- that can 

be withheld within the existing facility. 

Q. Can you explain that a little more? 

A. In order to have a pressure spike, 

something would need to do that, and a pump would 

be the obvious thing, and there are controls on the 

pump, be it vari -- variable frequency drive or 

just the nature of the pump that would keep it 

underneath of the failure pressure of the piping -- 

or the maximum operating pressure, I should say.  

I'm sorry.

Q. Do you believe there's a 0 percent chance 

of pressure causing some kind of a release from the 

surface facilities post Midwest Carbon Express' 

terminus point? 

A. I don't know that I can say there is a 

0 percent chance of that ever happening. 

Q. Have you done any kind of dispersion 

modeling to determine the areas in which you would 

need to provide notice to people if you did have a 
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release in one of those sites? 

MR. BENDER:  Before you answer that 

question, I want to caution you that there's been 

some -- there's been a dispersion model that's been 

prepared and it's been submitted to the Public 

Service Commission and it's confidential.  So you 

can answer the question, but be very careful that 

you don't answer it in a way that provides 

information with the model that was supplied to the 

PSC.  

MR. BACKUS:  I can say that I was not 

personally involved with any of the dispersion 

modeling that has been done.  

MR. BRAATEN:  And fair objection, 

Lawrence.  I'm actually not trying to get into 

that. 

MR. BENDER:  I appreciate that. 

Q. (MR. BRAATEN CONTINUING)  But my 

understanding of the dispersion model with the PSC 

is that that relates to the main line and to that, 

and I'm asking just specifically if there was any 

dispersion modeling done post main line on the 

flowlines in those facilities? 

A. I was not involved in any of that. 

Q. Okay.  And so you're not saying there 
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wasn't one done.  You're just saying you don't 

know? 

A. Yes.  That's what I'm saying. 

Q. Okay.  Is there -- do you know of anyone 

else that's testifying that would know whether or 

not one was done? 

A. You could ask Mr. Powell. 

Q. Okay.  If Mr. Powell didn't know, is there 

anyone else that would? 

A. He would be the one to ask that question 

to. 

Q. Okay.  What is the purpose of the thermal 

relief valve? 

A. So in cases where you can isolate a 

section of pipe and it would be full of CO2 at 

pressure, if it heats up through whatever means, 

say the sun is shining on that pipe, the CO2 will 

expand and this -- the thermal relief makes sure it 

does not exceed safe operating limits. 

Q. How does the thermal relief valve do that? 

A. More than likely it would be the type of 

thermal relief valve that is spring operated, so as 

the pressure would increase, it would relieve that 

and then close again. 

Q. Is the valve opened based on temperature 
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or pressure? 

A. The valve would open based on pressure. 

Q. What pressure? 

A. I believe that number is 5 percent over 

maximum operating pressure. 

Q. Wouldn't that risk a failure if the max 

operating pressure is based on the manufacturer's 

recommendations? 

A. No, I don't believe it would.  That -- 

that is a normal thing when you talk about, say, a 

vessel.  Normally they operate -- the pressure 

safety valve in that case is normally set 10 

percent over -- 5 to 10 percent over the operating 

pressure. 

Q. And when you say "the operating pressure," 

are you saying the max operating pressure as 

established by the manufacturer of the pipe? 

A. I'm saying the 900-pound class standard we 

are working off of, that operating pressure, as set 

by ASME, I believe. 

Q. Okay.  Does the valve, then, close by 

itself automatically once it gets back down below 

that pressure? 

A. It does. 

Q. Okay.  So I asked you earlier about a 
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dispersion model, but are you aware of any testing 

done on predicted maximum release from the line 

through that valve? 

A. Because -- because of that thermal relief 

valve?  

Q. Correct.  

A. Yes, I am. 

Q. And what -- what kind of studies were done 

to determine what the maximum release would be from 

that thermal relief valve? 

A. It was -- a third party performed a study 

based on a temperature rise in that line and the 

thermal expansion of the CO2 given the size of the 

line and the volume contained in, how much it would 

need to relieve. 

Q. As well as the intended flow rate? 

A. Yes. 

Q. And operating pressure? 

A. Yes.  Well, it -- when you say flow rate, 

do you mean through the valve or through the line?  

Q. I don't know.  

A. I can say this:  If that would happen, it 

is because everything is stopped.  There is no flow 

through the line and valves are closed. 

Q. Okay.  Yeah, so through the valve.  
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What was the maximum amount of CO2 

predicted to be released from the thermal valve in 

the scenario you described? 

A. Approximately .136 tons per minute. 

Q. And did they determine the maximum length 

of time they thought such a release would 

potentially occur under those parameters? 

A. Based on the largest segment of line that 

one of these exists on, I think there would be 

approximately three tons of CO2.  That would be if 

you emptied the line completely, which would be 

highly unlikely, but that would be if you emptied 

the line completely. 

Q. So when the thermal valve is released, 

does that trigger other valves to stop flow in the 

line or do you have to manually shut that off? 

A. Well, as I said for -- for that to trip, 

that means that there is no injection going into 

that well.  We have isolated the valves because it 

is only as the temperature warms up, the pressure 

would increase to release that.  So there would be 

no replacement CO2 coming into that line.  It's 

simply to protect the line. 

Q. Okay.  Do you have an understanding of how 

far three tons of CO2 would disperse under natural 
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wind and weather conditions? 

A. I do not. 

Q. I'm not sure who this question is for, but 

I think there was some testimony about who would be 

operating the flowlines, so not the main line, 

Midwest Carbon Express, but the flowlines.  Was 

there testimony that the flowlines would be owned 

by the storage facilities but operated by SCS 

Transport? 

A. (BY MR. BOESHANS)  That's correct. 

Q. And when did that arrangement -- when was 

that arrangement decided upon? 

A. That -- I don't know that I can give you a 

specific timeline in which that decision was made.  

Q. Was it within -- 

A. I think it was generally that the intent 

that -- from my recollection, it was always the 

intent that it would be an integrated system 

operated -- connected with a common control system 

as Jamey described earlier. 

Q. Are there any contracts signed between the 

various entities to formalize that relationship for 

operating the flowlines? 

A. We do not have interoperating agreements 

in place today between the entities. 
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Q. Or any other kinds of contracts to govern 

that? 

A. Not at this time. 

Q. I apologize, I'm jumping around a little 

now, but, Ms. Douglas, I think you had talked about 

this traffic light system, and under the event of 

greater than 4.01 one of the plans is to continue 

operations at a reduced rate and/or below a revised 

maximum operation pressure.  How would you make 

those determinations as to how much to reduce the 

rate or the maximum operation pressure? 

A. (BY MS. DOUGLAS)  At this time what's 

specified is injection rate would be reduced to no 

less than 50 percent. 

Q. How do you decide if it'll be 50 or 55 or 

60, for example? 

A. So as part of this stoplight system and as 

this traffic light system is part of this seismic 

monitoring, we'd be acquiring continuous seismic 

data.  So we'd take into account not just that 

larger event but if there were other events, how 

many, their magnitude, time duration, as well as 

their epicenters. 

Q. Mr. Backus, do you know what the diameter 

is of the thermal valve? 
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A. (BY MR. BACKUS)  1 inch, I believe. 

Q. Okay.  Are there any other pressure relief 

systems post terminus of the Midwest Carbon Express 

that we haven't discussed? 

MR. BENDER:  I think I'd rather have you 

address that question to Jimmy.  He's more familiar 

with those things, and he'll be coming up after 

this. 

MR. BRAATEN:  Okay.  Okay.  I think that's 

all the questions I have for these witnesses.  I 

have a few, I think, for Mr. Powell and Ms. -- 

one -- well, a couple quick ones for Ms. Oddy. 

MR. BENDER:  Do you want the whole group 

or -- 

MR. BRAATEN:  No, I think -- well, I think 

we can start here.  I think that they may be able 

to answer them all. 

MR. BENDER:  Okay.  

    CROSS-EXAMINATION 

BY MR. BRAATEN:  

Q. Ms. Oddy -- am I saying that right, Oddy?

A. (BY MS. ODDY)  Yes.  Oddy. 

Q. You made a reference to CO2 resistant 

cement.  Can you describe what that is? 

A. Yep.  So as part of the design plan, we 
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have consulted with contractors who specialize on 

cementing design in the basin, and part of that is 

evaluating the downhole pressures and temperatures 

as well as the interactions between the CO2 stream 

as well as the formation water in accordance to the 

regulations.  And so we're not looking at your 

conventional oil and gas cement, primary cement.  

The cementing system is tailored to provide 

resistance to CO2 with additions to different 

chemicals and different formulations within the 

cement. 

Q. Other than the pH, are there other 

properties of the cement that are specific to CO2 

resistant cement that make it different than your 

regular cement used for plugging wells in the oil 

patch? 

A. So -- yeah, so for both plugging as well 

as primary cementing in our -- in our injection 

wells and monitoring wells, some parameters I can 

name off the top of my head is the permeability 

would be significantly reduced in the formulation.  

Those -- I can't recall any other parameters.  Like 

I said, we contracted specialized cementing 

contractors. 

Q. So just as a general matter, would the 
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lower permeability in that cement result from a 

greater clay content? 

A. So it would just mean that, generally 

speaking, there'd be less chances on interactions 

with, you know, potential oxidation or any chemical 

reactions downhole. 

Q. What do they add to the cement to prevent 

oxidation or chemical reactions downhole that is 

different than the cement used for normal cementing 

or plugs in the oil patch? 

A. I'm not privy to the specific additives by 

the contractor. 

Q. Do you know if anyone at Summit or EERC 

is?  

A. Again, we've contracted technical experts 

from a cementing company and so they would know 

the -- they, as in the contractor, have, you know, 

a proprietary formulation of the cement system, and 

then it would just be our responsibility to make 

sure that those are rated for the bottomhole 

pressures that we expect. 

Q. What is the name of the contractor? 

A. So the two commonly contracted out for 

carbon portfolios would be either Schlumberger or 

Halliburton.  
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Q. Okay.  Is there any requirement to use CO2 

resistant cement in these wells? 

A. So under Administrative Code 43-05-1-11 -- 

this would be in my own summarization, but in the 

selection of casing and cement, you know, where -- 

some of the factors that we need to take into place 

in the design is bottomhole pressures, 

temperatures, as well as the potential 

corrosiveness when CO2 is introduced with formation 

water. 

Q. And the cement both used to cement in a 

casing as well as the plugs interacts with CO2 in 

the reservoir with these wells, the injectors? 

A. With respect to the injection wells, yes, 

it would be -- yep, because it'd be isolating the 

injection zone.  So it would -- the CO2 would be 

going through the casing into the cement into the 

reservoir. 

Q. Did they use CO2 resistant cement to cement 

in the casing or plug the Raymond Jensen well? 

A. I don't have the details of what type of 

grade of cement that was used in the Raymond Jensen 

well. 

Q. Why wouldn't that be as important as 

knowing the cement in the injector wells? 
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A. We don't anticipate, as per Caitlin or 

Amanda -- I can't remember which one, but we don't 

anticipate the CO2 plume at this time to reach the 

Raymond Jensen well.  However, it is part of the 

area of review and therefore that was reviewed 

as -- as Caitlin testified to.  

Q. Okay.  And the surface casing for the 

Raymond Jensen well is not 50 feet below the lowest 

USDW; right? 

A. I'd have to -- I'd have to refer to that 

diagram. 

Q. Would you mind taking a look? 

A. Oh, this is the TB Leingang. 

Q. You know, I might be able to speed this 

up.  Are you confident that the depth of the casing 

of the Raymond Jensen is in the application? 

A. I do not know.  I'd have to refer back to 

the -- 

Q. Okay.  I'll have you go ahead and look.  

A. Can you repeat your question, please?  

Q. Is the surface casing for the Raymond 

Jensen well 50 feet -- at least 50 feet below the 

lowest USDW? 

A. According to the diagram here, I guess I'm 

not sure in this area what would be considered what 
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the lowest underground source of drinking water is. 

Q. What's the depth of the surface casing? 

A. On the diagram it's 330 -- 330 feet. 

Q. Okay.  

MR. BENDER:  Mr. Braaten, if you don't 

mind, I think Caitlin can address that question, if 

you want. 

MR. BRAATEN:  Oh, okay.  Thank you. 

MS. OLSEN:  Can you repeat the question?  

Sorry. 

Q. (MR. BRAATEN CONTINUING)  Is the surface 

casing of the Raymond Jensen at least 50 feet below 

the lowest USDW? 

A. (BY MS. OLSEN)  It's not. 

Q. Okay.  When you did the model for the 

leaky well scenario, were you doing that based on 

the location of the Raymond Jensen well? 

A. No, we did that leaky well scenario to 

delineate the AOR using the risk-based AOR method. 

Q. Okay.  I'm going to -- just a couple more 

here, and I'm not sure who this one's for, but it 

relates to the -- the valves in the surface 

facilities we discussed.  And, Mr. Powell, I think 

these were for you.  

But the first question is have you 
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designed that system to accommodate a situation 

with a blocked flow in the system? 

A. (BY MR. POWELL)  Yes.  So the general flow 

diagram is not the piping and instrument diagram.  

So the thermal relief was just to relieve pressure 

in that bypass on that valve.  So, yes, in all 

segments where the -- a segment could be isolated 

by a valve or shut in, yes, there is pressure 

relief in those segments.  

As far as design pressure, the pipe is 

designed for 195.  It's hydro tested to 125 percent 

of that maximum operating pressure.  The valves 

were designed at Class 900 and bench-tested to 150 

percent of pressure. 

THE REPORTER:  Can I have you speak up, 

please?

MR. POWELL:  Oh, sorry.  I'll repeat it.  

So as far as the design pressure of the 

pipeline, it's per 195 regulation and then it's 

hydro tested to 125 percent of the MAOP, which 

would be 125 percent of the 2183.  The valves are 

designed to Class 900 and that pressure value and 

then they're bench-tested at 150 percent of that. 

Q. (MR. BRAATEN CONTINUING)  Why was the 

piping and instrumentation diagram not provided as 
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part of the application? 

A. I can't answer that question. 

Q. Can it be provided? 

A. Yes. 

Q. Rather than asking you to identify the 

location and size of every valve in there, would 

you be willing to simply provide the piping and 

instrumentation diagram? 

A. Yes. 

Q. Oh, what is the diameter of those other 

valves that you just discussed? 

A. Again, we'll reference them on the piping 

and instrument diagram.  To Jamey's testimony, 

they're typically 1-inch to 2-inch valves. 

Q. But the diameter of those valves will be 

listed on the piping and instrumentation? 

A. Not the diameter of the valve.  The size 

of the valve.  The valves themselves are standard, 

at least in my experience, but the connections to 

the piping, to the carrier pipe, that's typically 

three-quarter inch to 1 inch, but we'll have that 

on the P&I data.  

Q. Okay.  

A. And just to clarify, any relief of 

pressure would not be external to the pipe.  It 
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would be relieved into the pipeline.  So if it's -- 

if you've got pressure relief between two 

segments -- a segment of the pipe that could be 

isolated with two closed valves, the pressure would 

be iso -- or relieved downstream.  It would not be 

released to the atmosphere.  So that wasn't clear 

from what I heard before. 

Q. Okay.  Thank you.  So the only valve that 

would release to the atmosphere would be the 

temperature valve --

A. No.  The temperature. 

Q. -- or thermal valve?  Sorry.

A. The thermal relief should be -- should be 

via tubing connected downstream.  So if you have 

those two -- if there's pressure built up in that 

valve bypass, which would typically be closed in 

normal operation, then you could -- to Mr. Backus' 

testimony, you could have a thermal pressure 

buildup, and if that's the case, there's a set 

point on that valve, 110 percent, whatever it is -- 

we'll have that set point and that should be 

indicated on the P&ID, at least at this point.  

Then when it reaches that set point, it relieves 

downstream of that closed valve so it relieves the 

pressure on that piping, that segment of piping. 
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Q. The thermal valve releases the pressure 

downstream? 

A. That thermal relief valve relieves the 

pressure from that small segment of bypass piping 

downstream of the closed valve. 

Q. So it doesn't release anything to the 

atmosphere? 

A. No.  The only thing that would be released 

to the atmosphere is where you saw the blowdown 

referenced.  That would be a controlled blowdown or 

release to the atmosphere if that were needed for 

normal or abnormal operating conditions. 

Q. What kind of a spike in pressure would you 

expect if you had a valve shutdown at the wellhead? 

A. Again, these -- these set points -- I'll 

back up.  

I mentioned earlier in previous testimony 

about a surge analysis.  So that surge analysis 

is -- was conducted on every -- or every main line 

valve, including in the flowline segments, was 

evaluated for an inadvertent closing.  And the 

regulation is 110 percent of maximum operating 

pressure so it cannot exceed that.  And in our case 

I believe the maximum was 107 percent.  We can tell 

you exactly what the segments were in the 
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flowlines, I don't remember off the top of my head, 

but they were less than 110 percent. 

Q. What was the time duration that was 

modeled over? 

A. The -- the valves themselves are all 

actuated and have the capability to close in 

seconds, and we can confirm, but I believe the time 

frame was minutes, two to five minutes. 

Q. So if all of your pressure relief systems 

relieves pressure within the line downstream and 

you have a valve unexpectedly shut at the wellhead, 

how do you relieve that pressure? 

A. You're talking about upstream of the 

wellhead -- 

Q. Right. 

A. -- to the inlet valve?  

Q. Right.  Yeah.

A. If it's the segment up -- well, let me 

back up.  

Because there's -- remember, this is all 

automatically or automated or controlled by a 

control center, and there are -- there will be 

tight operating pressure boundaries.  So they're 

continually seeing when any pressure changes may 

happen in a line, so -- and if -- there will be set 
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points, and I can't tell you what they are at this 

ten seconds, but there will be an alarm and then 

there will be a secondary alarm.  And so the 

control center operator will have notification if 

there's a -- if there's a pressure increase, and so 

there will be procedures or protocol they take to 

relieve that pressure before there's a buildup that 

would overpressure any equipment, whether it's that 

inlet valve to the wellhead or that segment of 

piping.  So there shouldn't be a situation even in 

an abnormal operating condition where that 

equipment will be overpressured. 

Q. But the protocol you mention for ensuring 

that that doesn't get overpressured relies on human 

judgment? 

A. No.  There will be an automatic -- or you 

can't have automatic set points, but, yes, the 

first -- the first response would be from an 

individual in the control center.  That's correct.  

Per procedures on what to do in a what-if 

situation. 

Q. Will there be protocols provided to the 

DMR or any regulatory bodies with respect to the 

decision tree for the person making that decision? 

A. Those will be in the standard operating 
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procedures.  So I'm not -- I don't have the 

experience with the DMR to see if that's something 

that they are -- that they want to audit or 

interested in reviewing.  If they do, they would be 

available.  They're not confidential or will not be 

confidential.  

Let me clarify.  We're not going to 

publish them on the website, but if a regulatory 

body wants to see our operating procedures, 

absolutely. 

Q. Mr. Powell, were you here during my 

questioning of, I believe, Ms. Douglas when I was 

asking about what Summit would do if after, for 

example, the five-year review you determined that 

you needed to change the boundaries of the storage 

facility and then my questions following that were 

about how you would allocate compensation in that 

event?  Did you -- were you here during that 

testimony? 

A. I was. 

Q. So let's just take as a hypothetical a 

situation where Summit makes the determination 

after five years that the data on the ground 

justifies adjusting those storage facility 

boundaries.  What is Summit's plan with respect to 
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how to adjust the compensation to the landowners 

that has been paid up until that point? 

A. I don't have that knowledge of how the -- 

how the compensation may or may not be adjusted to 

landowners. 

Q. Is there anyone else in the company that 

would have that knowledge? 

A. I'll defer to Mr. Boeshans. 

Q. Okay.  

MR. BRAATEN:  I'm not trying to get out of 

order, Lawrence, but do you mind -- this is like 

right near the end.  Do you mind if we have 

Mr. Boeshans come up?  

MR. BENDER:  If you're getting close to 

the end, I don't have any problem with that. 

Q. (MR. BRAATEN CONTINUING)  Mr. Boeshans, do 

you have an under -- well, I'll just start over.  

In the hypothetical scenario that five 

years down the road Summit determines that it wants 

to adjust the boundary of the storage facility 

based on the data it gets from its monitoring 

activities, how would it allocate or reallocate 

payments already made to the owners in the storage 

facility? 

A. (BY MR. BOESHANS)  So in that situation, 
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what I would see is, you know, it's an it-depends 

answer.  It depends on what the adjustment is to 

the boundary.  And then if we were going to make an 

adjustment to the boundary, it would be -- you 

know, be decided, you know, by hearing like this 

with the Commission because that would be a major 

modification to the permit.  

And so at that time we would have more 

information around what the change is, the 

adjustment is, how much -- how long it's been 

operated and have a -- probably have -- we'd have a 

recommendation in terms of how to do that.  We 

don't have a plan exactly today in terms of how 

that would happen. 

Q. If you expand the storage facility after 

five years, the boundary of the -- I'm going to 

start over.  

If Summit were to make a major 

modification and expand the border of the storage 

facility through a hearing with the DMR, would you 

agree that you need to pay the new owners now being 

included in the storage facility for prior 

injections? 

MR. BENDER:  I'm going to object because I 

think you're asking for a legal conclusion. 
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MR. BRAATEN:  That's fair.  

Q. (MR. BRAATEN CONTINUING)  But what I'm 

actually asking is what Summit's opinion would be 

on that issue.  Not whether they need to, just 

whether you would.  

A. So you're asking me if there was an 

adjustment -- your situation, if there was an 

adjustment after five years and we had been 

injecting, would we pay the landowners that were 

added to the unit?  

Q. For the past injections.  

A. For the past injections.  I don't know 

that I can answer that.  It's a -- I think you'd 

have to understand more about that situation, what 

led to the changing of the units. 

Q. What more do you want to understand?  What 

information are you missing to make the 

determination? 

A. Well, I'm missing the historical operation 

and what led to the need for a change. 

Q. Well, let's presume -- sorry.  This was 

implied, but I should be explicit.  You're going to 

change the size of the storage facility because 

you've determined that it was inaccurate and that 

the plume is going to move further than you 
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originally anticipated such that you need to expand 

the boundary of the storage facility.  

MR. BENDER:  And I'm going to object.  

You've asked that question previously in a little 

bit different manner and he said he needs to know 

more information before he can answer the 

question -- answer the question.  So I'm going to 

object. 

HEARING EXAMINER GARNER:  I'm going to let 

him answer if he knows. 

MR. BOESHANS:  I don't know. 

Q. (MR. BRAATEN CONTINUING)  You don't know 

what? 

A. I don't know the answer to your question 

right now. 

Q. So Summit won't make a commitment to pay 

owners added into an expanded storage facility for 

prior injections? 

MR. BENDER:  Objection.  Asked and 

answered. 

HEARING EXAMINER GARNER:  Sustained. 

Q. (MR. BRAATEN CONTINUING)  Was the answer 

no? 

MR. BENDER:  He said he didn't know. 

Q. (MR. BRAATEN CONTINUING)  Okay.  But if 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

501

you don't know whether or not Summit will make a 

commitment to do that, then the answer is that 

they're not making a commitment right now to do 

that; right? 

MR. BENDER:  Objection.  I mean, we've 

covered this ground now three times. 

HEARING EXAMINER GARNER:  Sustained. 

Q. (MR. BRAATEN CONTINUING)  Does anyone at 

Summit know the answer to that question? 

MR. BENDER:  Objection. 

MR. BRAATEN:  What's the objection?

HEARING EXAMINER GARNER:  He can -- he can 

answer that one. 

MR. BOESHANS:  I don't know.  It's not a 

question that I've raised with anybody at Summit. 

Q. (MR. BRAATEN CONTINUING)  Has anyone else 

at Summit raised the question with you or anyone 

else that you're aware of? 

A. Not that I'm aware of. 

Q. I apologize if someone did ask this, but 

there was a question earlier -- Mr. Powell, I think 

it might have been deferred to you, but -- or 

Mr. Boeshans -- with respect to the payments being 

made to landowners on the CO2 stream, is that -- are 

those payments being made based on the full stream 
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or the actual CO2 mass in the stream? 

MR. BENDER:  I'm going to object.  You 

seem to be using the past tense.  You said that we 

have paid or am I misunderstanding you?  

MR. BRAATEN:  Well, I can -- I'll just 

change it to avoid that. 

MR. BENDER:  Okay. 

MR. BRAATEN:  I see what you're saying. 

Q. (MR. BRAATEN CONTINUING)  So when you go 

to pay landowners for injections, is it your intent 

to pay based on the full stream of substances 

injected or the CO2 mass in the stream? 

A. The intent is to pay on the -- the full 

stream as it's defined in the storage agreement -- 

Q. Okay.

A. -- which is associated substances.  

MR. BRAATEN:  Okay.  No further questions. 

HEARING EXAMINER GARNER:  I believe the 

staff might have some questions.  Already answered?  

Okay.  Lawrence, any further witnesses?  

MR. BENDER:  Not at this time. 

HEARING EXAMINER GARNER:  Okay.  

MR. BRAATEN:  Could we take a break?  

HEARING EXAMINER GARNER:  Take a break 

before you call?  
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MR. BRAATEN:  Yeah. 

HEARING EXAMINER GARNER:  Sure.  Take a 

ten-minute break.  

(Recessed at 4:42 p.m. and reconvened at 

4:59 p.m.)

HEARING EXAMINER GARNER:  We are back on 

the record.  Attorney Braaten, you can proceed with 

your first witness. 

MR. BRAATEN:  All right.  We are calling 

Shane Bofto to appear by phone.  Shane, can you 

hear me okay?  

MR. BOFTO:  I can hear you. 

HEARING EXAMINER GARNER:  Okay.  Let me 

swear him in real quick. 

MR. BRAATEN:  Okay.  Shane, the hearing 

examiner is going to swear you in. 

SHANE BOFTO,

being first duly sworn, was examined and testified 

as follows: 

   DIRECT EXAMINATION 

BY MR. BRAATEN:

Q. Shane, can you state your full name and 

spell your last name for us? 

A. My name is Shane Bofto.  Last name is 

B-o-f-t-o. 
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Q. And by whom are you employed? 

A. HydroSolutions, Incorporated. 

Q. And just generally speaking, what kind of 

company is HydroSolutions, Incorporated? 

A. We're a services, disabled veteran-owned, 

small business associated with consulting and 

environmental and water resources. 

Q. Okay.  Can you describe your educational 

background, please? 

A. Sure.  I have a bachelor of science in 

chemical engineering from Montana State University 

and an M.B.A. from the University of Mary in 

Bismarck. 

Q. And can you give us a description of your 

professional experience from college up until you 

began with HydroSolutions? 

A. Sure.  I initially out of college worked 

at a petroleum refinery in the environmental health 

and safety department.  I then went to work out in 

Seattle where I focused on mining internationally, 

consulting primarily in water quality, acid rock 

drainage and treatment.  

Following that, I moved back to Montana 

and was a general environmental engineering 

consultant and went through several companies till 
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I ended up here at HydroSolutions. 

Q. And approximately how long have you been 

working at HydroSolutions? 

A. Since -- since 2004. 

Q. And can I have you pull up Exhibit No. 

LO-56, Shane? 

A. I have it. 

MR. BENDER:  Can you just give me a minute 

to get there?  

MR. BRAATEN:  It's his résumé. 

MR. BENDER:  Okay.  I'm there.  Thank you. 

Q. (MR. BRAATEN CONTINUING)  Does this 

curriculum vitae accurately reflect your 

educational and professional qualifications and 

experience, Mr. Bofto? 

A. Yes, it does. 

MR. BRAATEN:  Move to admit Exhibit LO-56.  

HEARING EXAMINER GARNER:  Any objections?  

MR. BENDER:  No objection. 

HEARING EXAMINER GARNER:  Motion granted. 

Q. (MR. BRAATEN CONTINUING)  And, Shane, can 

you describe for us with respect to your work at 

HydroSolutions the kinds of clients and the kinds 

of work that you've been involved in? 

A. At HydroSolutions, clients mainly consist 
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of private individuals, ag and ranching clients, 

federal, state and local governments and 

municipalities.  We have a GSA contract with the 

federal government.  We work with developers, 

conservation groups and other NGOs and then 

companies including mining, oil and gas pipelines, 

and we also work with attorneys. 

Q. And as a general matter, you mentioned 

environmental consulting services, but can you give 

us just some specific examples of the kinds of 

projects and the kinds of consult -- different 

kinds of consulting work that the folks at 

HydroSolutions do? 

A. Generally, we provide independent services 

and environmental engineering, hydrogeology, 

remedial investigations, remediation, permitting, 

water resource development, compliance, due 

diligence, environmental impact statements and 

expert work. 

Q. And, Mr. Bofto, are you familiar with the 

applications and the Class VI well permit 

applications that bring us to the hearing today? 

A. Yes, I've briefly reviewed them. 

Q. And do you have any -- we've talked 

generally about the experience of HydroSolutions 
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and your experience.  Do you have any experience on 

particular or specific projects that you think 

informs your ability to work on -- or work in this 

proceeding or on this matter? 

A. Yes.  Several projects come to mind.  In 

2011, the Wyoming Land Quality Division issued an 

RFP that resulted in a competitive bid, and 

HydroSolutions was hired where I was the project 

manager to look at mining regulations in Wyoming, 

specifically with respect to rare earth elements in 

mining.  And we reviewed all of the regulations and 

permitting process with respect to Wyoming and 

implications of kind of a different mining type 

that the state wasn't used to seeing.  It was out 

of the ordinary.  

And following that, the Montana Board of 

Oil and Gas Conservation issued an RFP and we were 

awarded that to explore primacy for the Class VI 

program in 2014.  They were looking at setting up a 

program and reviewing it as an exploratory project 

to see if they wanted to gain primacy, and this was 

about the time -- a little after the time North 

Dakota did that same pursuit, so we followed it 

very closely. 

Q. And so did Montana end up submitting an 
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application to obtain primacy for its Class VI 

program? 

A. We provided the State with a draft program 

and we went back and forth with them, and 

ultimately they had an administrative decision at 

that time to not submit for primacy. 

Q. And as you were working on the -- drafting 

the Class VI program for Montana, did you review 

any documents or guidance that informed your 

understanding of how to develop a Class VI program? 

A. Yes.  I heavily relied on a lot of BPA 

documents.  Specifically for the Class VI program, 

there were a lot of guidance documents associated 

with implementing programs, well characterization, 

area of review, recordkeeping, to name a few. 

Q. Can I have you turn to Exhibit LO-18? 

A. I have it. 

Q. Is this one of the guidance documents you 

just referenced that helped inform your 

understanding of the Class VI program while you 

were drafting Montana's regulations? 

A. Yes, it was one of the documents I used to 

understand and outline our draft program. 

Q. And can you just describe briefly the 

topic of this guidance? 
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A. Sure.  The guidance generally provides 

information regarding modeling and recommendations 

for delineating the area of review.  It also 

describes the circumstances under which the AOR or 

area of review is to be reevaluated, and also 

describes how to perform an AOR reevaluation and 

development of corrective actions. 

Q. Okay.  Let me have you turn to 

Exhibit LO-19.  

A. All right.  I have it. 

Q. Is this also one of the documents you 

referenced that you reviewed to inform your 

understanding of Class VI regulatory regimes? 

A. Yes, it was one of the documents I used to 

understand and so outline the draft program. 

Q. And can you just describe generally what 

the topic of this document is and what it covers? 

A. It provided a basic framework for the 

permitting process and the required activities 

through the Class VI injection well and activities 

associated with that. 

Q. Okay.  Can I have you turn to 

Exhibit LO-20? 

A. I have it up. 

Q. Is this also one of the guidance documents 
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you referenced a moment ago that informed your 

understanding of the Class VI well program when you 

were drafting Montana's regulations? 

A. Yes.  I used it similar to the others. 

Q. Okay.  And just generally speaking, what 

does this guidance document cover topically? 

A. I would say it provides a general outline 

of the data to be collected and how to use the data 

to identify potential risks and eliminate 

unacceptable sites.  It also provides information 

for inputs into whatever geologic model is chosen 

for use to evaluate any geological modeling. 

Q. Okay.  And now I'm going to have you -- 

it's marked a little out of order here, but there's 

an Exhibit LO-82.  I'll have you switch -- or flip 

to Exhibit LO-82.  

MR. BRAATEN:  And, Lawrence this one 

didn't get into the binder.  I've got an extra 

copy. 

MR. BOFTO:  Okay.  I'm pulling it up.  

Yes, I have this one. 

Q. (MR. BRAATEN CONTINUING)  I'm sorry, 

Mr. Bofto, I might have missed it.  Did you get 

yourself to that exhibit? 

A. Yes, I have -- have that exhibit, the one 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

511

for recordkeeping and reporting, generally. 

Q. And specifically Exhibit 82 that indicates 

it's the Underground Injection Control Program 

Class VI Well Recordkeeping, Reporting, and Data 

Management Guidance for Owners and Operators.  Is 

that the exhibit you have up? 

A. Yes. 

Q. Okay.  Is this also one of the guidance 

documents that you reviewed that informs your 

understanding of the Class VI program that you used 

in developing Montana's regulation? 

A. Yes. 

Q. Okay.  

MR. BRAATEN:  Move to admit Exhibits 18, 

19, 20 and 82. 

HEARING EXAMINER GARNER:  Any objections?  

MR. BENDER:  No objection. 

HEARING EXAMINER GARNER:  Exhibits are 

admitted. 

Q. (MR. BRAATEN CONTINUING)  Mr. Bofto, can I 

have you now open up -- or turn to Exhibit No. 21? 

A. I have that up. 

Q. Do you have an understanding of what the 

first two sentences of this data tool mean?  

A. Yes. 
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Q. And can you tell us what that is? 

A. Under the rule that's cited there, that 

the owners and operators must submit the project 

information -- their geological sequestration 

project information directly to the EPA and I take 

it through the geologic sequestration data tool in 

that this requirement applies regardless of 

primacy, whether it's still EPA or a particular 

state or entity has primacy. 

Q. Mr. Bofto, are you ready, willing and able 

and have you been ready, willing and able for the 

past three weeks to assist in running and analyzing 

models related to these Class VI well applications 

had you received data and input files to do so? 

A. I'm capable and ready to run the 

geochemical model PHREEQ, given that if I had the 

input files and the right thermal dynamic database 

or a reference to it if -- if the reference one 

that comes with the model, is unaltered. 

MR. BRAATEN:  No further questions. 

HEARING EXAMINER GARNER:  Mr. Bender, any 

questions?  

MR. BENDER:  Yeah, I do. 
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    CROSS-EXAMINATION 

BY MR. BENDER:

Q. Mr. Bofoto [sic], my name is Lawrence 

Bender and I represent the applicant, Summit, in 

this case.  Nice to meet you today.  

A. Nice to meet you. 

Q. Okay.  

A. My name is Bofto. 

Q. Okay.  Thank you for correcting me.  I 

appreciate that.  Do you mind if I call -- 

A. No problem.

Q. Do you mind if I call you Shane? 

A. Please do. 

Q. Okay.  Thank you.  I want to just delve a 

bit into your discussion about what you did for the 

State of Montana.  First of all, what was the time 

period in which you were working on that?  I think 

you said it was about the time that North Dakota 

was adopting its rules, but I want to make sure 

that I understood that correctly.  

A. Yes.  I believe I started it in 2012, but 

a lot of these documents that I had just referenced 

were in draft form, so a lot of it we waited for 

the final versions of the EPA guidance documents to 

be issued.  And I believe my last final draft was 
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submitted to the Board of Oil and Gas following 

discussions with them in mid to late 2014. 

Q. Okay.  And when you -- when you referred 

to these documents were in draft form, I'm sure 

you're talking about Exhibits LO-18, 19 -- let's 

see here -- looks like 20 and is it 83? 

MR. BRAATEN:  82. 

Q. (MR. BENDER CONTINUING)  82.  Is that 

correct? 

A. They may have included some of those, but 

there were also some other guidance documents and 

some of the things I'm trying to recall with the 

environmental justice, bonding, things like that.  

So that was why we waited a little while longer so 

we could work with final documents that were 

included.  I think they're currently included on 

EPA's Class VI website. 

Q. And what was it that you were requested to 

do by the Montana Oil and Gas Conservation 

Commission? 

A. To review that type of information and 

draft a program that the State could use for their 

primacy application should they desire to go after 

primacy for the Class VI program. 

Q. And were involved in drafting the statutes 
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that were necessary for the Montana Board of Oil 

and Gas to adopt the rules or were you -- was that 

statutory enactment already in place and all you 

were asked to do was prepare the regulations? 

A. I was asked -- I was not involved with the 

statutes or anything like that.  I was just 

involved with gathering information that the board 

needed to get the primacy application in place. 

Q. Are the statutes already in place in 

Montana and that all they're lacking at this point 

in time is the regulations? 

A. I believe at that time there was a statute 

associated with it that was in place. 

Q. Okay.  

A. It's been a while, but I seem to recall it 

was in place prior to them issuing approval for us 

to do this work. 

Q. Okay.  And I believe you said you started 

in 2012, probably finished in 2014; is that 

correct? 

A. That sounds about right. 

Q. Okay.  Approximately -- well, strike that. 

During that period of time, were you 

working full-time on this project? 

A. No. 
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Q. Okay.  Were you working on the project by 

yourself? 

A. No.  I was part of a team of other 

consultants and internal people.  We had an 

attorney because there was a portion where we had 

to draft a letter from I believe the attorney 

general or something to EPA and there were several 

other documents that needed to be drafted that were 

best suited for an attorney.  And I had another 

company that had petroleum engineers and petroleum 

geologists associated that were reviewing some of 

the draft documents at that time as well. 

Q. Okay.  Well, thank you for that.  I had 

misunderstood your testimony.  I thought that you 

were primarily responsible for doing all the work.  

But since it was a team, let me ask you a couple 

questions about that.  What were -- what were your 

specific responsibilities on that team? 

A. I was the project manager, and areas -- I 

would collect information as well as derive 

information that I could and I put them into the 

draft program.  I took and I followed a lot of the 

guidance to establish, you know, a general 

procedure for permitting. 

Q. And did you ultimately draft some rules 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

517

that were submitted to the Oil and Gas Conservation 

Commission? 

A. Not at that time. 

Q. When you say "not at that time," you're 

talking about the period from 2012 to 2014? 

A. I'm talking -- well, I never drafted any 

rules based on the draft program. 

Q. Okay.  I misunderstood you then.  I -- I 

had understood you to testify when Mr. Braaten was 

asking you questions that you drafted the rules but 

the -- the board ultimately made a decision that it 

was not going to adopt the rules.  Did I 

misunderstand? 

A. I drafted a permitting program for 

somebody that we could run past EPA so someone 

could get a permit for a Class VI well should 

Montana get primacy. 

Q. Okay.  

A. Does that make sense?  

Q. I think so.

Do you know why the board never went 

forward with the rules? 

A. No, that was an administrative decision 

far above my pay grade. 

Q. Okay.  Let's talk a little bit more about 
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your experience.  You've explained to us that as a 

result of reviewing these guidance documents that 

have now been entered into the record, I think it 

was 17, 18, 19, 20 and also 82, you were involved 

in this project.  Have you ever been involved in 

making application in a state that has primacy for 

a Class VI permit? 

A. No. 

Q. Okay.  You haven't been -- I apologize.  I 

wasn't listening to my question very well when I 

asked it.  Did I -- well, let me rephrase it.  

Have you ever been involved in any way in 

making a Class VI application to a state that has 

primacy? 

A. No. 

Q. Okay.  Have you ever reviewed an 

application, other than the one before the 

Commission -- or the ones that are before the 

Commission today, for a Class VI permit? 

A. I'm trying to recall.  I may have looked 

at some when I was drafting a program.  I have a 

faint recollection that I tried to look at others 

that had gone through EPA at the time.  I just 

cannot recall the specifics. 

Q. Yeah.  And I apologize, I think I said 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

519

this, but I asked -- my question was specific to 

being involved in an application with a state that 

had primacy.  

A. None with a state that had primacy. 

Q. Other than the applications that are 

before the Commission today, have you ever reviewed 

an application for a Class VI well? 

A. Back to my previous statement, I believe I 

did when I was drafting the program to look at what 

an application looks like.  I just don't recall 

because it was so long ago on what it was. 

Q. That would have been back in the 2012 

period, 2014 period; is that right? 

A. Somewhere in there. 

Q. And would those have been applications 

before the EPA? 

A. Yes. 

Q. Okay.  When were you hired by the 

intervenors in this case? 

A. Oh, it's been a month or so. 

Q. Okay.  You don't know the exact date?  I 

mean, today is the 11th.  Would it have been 

probably May 11? 

A. It could have been about that time, but I 

don't know specifics. 
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Q. What were you asked to do on May -- on 

May 11? 

MR. BRAATEN:  I'm going to object to that 

characterization of testimony.  I don't believe he 

testified to doing something on the 11th. 

HEARING EXAMINER GARNER:  Overruled. 

Q. (MR. BENDER CONTINUING)  Okay.  What -- 

okay.  I guess you can answer the question.  

A. What was I -- could you repeat that 

question again?  

Q. What were you asked to do when you were 

hired for this project? 

MR. BRAATEN:  I'm going to object to 

questions eliciting communications between me and 

the experts. 

HEARING EXAMINER GARNER:  Overruled. 

MR. BRAATEN:  You can go ahead, Shane. 

MR. BOFTO:  Oh, okay.  Just to provide my 

experience with the Class VI guidance and programs 

that I had early on and just my general 

environmental background information. 

Q. (MR. BENDER CONTINUING)  And how many 

hours do you believe you've worked on this project 

since you were retained? 

A. Outside of this, probably 15 reviewing 
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documents and such and -- 

Q. And have you had an opportunity to review 

each one of the -- what I'm going to refer to as 

the final form of applications for the three 

applications that are before the Commission? 

A. I've generally reviewed them, yes, and -- 

I'm trying to think if I've done any others.  So 

I'd say I generally reviewed the three 

applications. 

Q. Okay.  And when you say reviewed them, did 

you just -- did you just read them or did you do 

anything beyond reading?  Did you do any 

independent research? 

A. I looked closely at some of the models on 

what were being used and what they did exactly. 

Q. Okay.  And if I -- and please correct me 

if I'm wrong, Shane, but I understood your 

testimony when Mr. Braaten was asking you some 

questions that you -- if you'd had the materials 

that he requested from the Industrial Commission, 

you could have run a model in a relatively short 

period of time.  Was that your testimony? 

A. Yes.  I specifically referenced the 

PHREEQC model by U -- that is put out by the USGS. 

Q. Okay.  And do you have the necessary 
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software packages that you would need to run the 

model? 

A. Yes, I do.  It's on my computer now. 

Q. Okay.  Can you tell me what some of those 

programs are? 

A. I'm specifically talking about the PHREEQC 

model.  It's downloaded freely from the USGS, and I 

have routinely used the program through my career 

and have used it to write specific reports. 

Q. And do you believe that that's the only 

software you would need to analyze the information 

that Summit has filed with the Industrial 

Commission on this matter? 

A. It's the only one that I'm focused on. 

Q. Okay.  Do you agree with me that there are 

other software programs? 

MR. BRAATEN:  I'm going to object to the 

form of the question. 

MR. BENDER:  What's that?  

MR. BRAATEN:  I object to the form of the 

question.  There are. 

MR. BENDER:  Well, let him answer. 

HEARING EXAMINER GARNER:  If he can 

understand it, he can answer it. 

MR. BOFTO:  There are numerous geochemical 
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models outside of PHREEQ.  There's Geochem 

Workbench® that I've used and several others, but 

the application specifically said they used PHREEQC 

and that was the one I was focused on. 

Q. (MR. BENDER CONTINUING)  But you don't 

know if this PHREEQC is the only program that would 

be necessary to evaluate the information that's 

been supplied to the Commission, do you? 

MR. BRAATEN:  For the -- 

MR. BOFTO:  I'm just going off the 

application that said that was the program that 

they used. 

Q. (MR. BENDER CONTINUING)  Okay.  

A. I did not see any other geochemical 

programs to evaluate the upper and lower confining 

units. 

Q. Okay.  Tell me a little bit about your 

experience working in North Dakota.  I know you 

said you went to the University of Mary.  Have you 

done any work in your current role with -- I 

believe it's HydroSolutions.  Have you worked in 

North Dakota with that company? 

A. Yes.  I've had probably -- probably six or 

seven projects in the last ten years in North 

Dakota. 
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Q. What were those projects? 

A. Some of them were work with attorneys for 

oil and gas impacted sites.  Done some incidental 

air quality work there from facilities.  Trying to 

think.  Looked at different reviewing remediation 

plans for cleanup for saline impacts or produced 

water impacts. 

Q. Okay.  So it sounds to me, and please 

correct me if I'm wrong, that most of that work 

that you've done in North Dakota has been from the 

standpoint of surface issues; is that a -- is that 

a fair statement? 

A. No.  There's been other issues associated 

with contaminated groundwater and cleanup. 

Q. Okay.  Have you ever been involved in 

North Dakota in making application to the 

Commission relative to saltwater disposal wells or 

Class II wells? 

A. I've been part of such projects exploring 

commercial Class II saltwater disposal wells. 

Q. Ever prepare an application to the 

Commission for a saltwater disposal well? 

A. I've provided information for somebody 

else to submit a Class II application. 

Q. Okay.  What sort of information did you 
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supply? 

A. Looked at things like deriving maximum 

pressure at the wellhead.  Working with other 

geologists in my company, suitable formations.  

Looking at areas of review for other wells that 

could be within the area of review, things along 

that line. 

Q. But you never were involved in a saltwater 

disposal application in North Dakota where you were 

the lead individual in making that application; 

isn't that correct? 

A. That'd be fair to say. 

MR. BENDER:  No further questions. 

HEARING EXAMINER GARNER:  Any questions 

from the staff?  Any redirect, Mr. Braaten?  Oh, 

I'm sorry, you do.  

 EXAMINATION 

BY MR. HELMS:

Q. Shane, this is Lynn Helms with the 

Industrial Commission.  Nice to meet you, maybe 

some day face-to-face. 

A. Nice to meet you. 

Q. Yes.  

North Dakota made its application for 

Class VI primacy on June 21 of 2013 and received 
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final approval April 24 of 2018.  Shane, did you 

comment on North Dakota's application? 

A. No, I did not. 

Q. Did you review the North Dakota documents 

when you were preparing Montana's prospective 

documents? 

A. I seem to recall that we were following at 

that time whether North Dakota was going to draft 

their own specific rules or adopt it by rule, and 

that was -- we had a lot of discussions about that 

on whether Montana should or shouldn't, and I seem 

to recall North Dakota going back and forth maybe 

once on what the appropriate action was, and we 

were going to try to learn at that point from you. 

MR. HELMS:  Okay.  Thank you.  

 REDIRECT EXAMINATION 

BY MR. BRAATEN:

Q. Mr. Bofto, do you have a copy of -- well, 

do you recall signing an engagement letter for this 

matter? 

A. Yes. 

Q. And do you recall the date of that? 

A. May 1. 

MR. BRAATEN:  Okay.  No further questions. 

HEARING EXAMINER GARNER:  Okay.  You can 
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call your next witness.  Can I get the name?  

MR. BRAATEN:  Ted Doughty. 

HEARING EXAMINER GARNER:  Doughty.  Okay.  

MR. BRAATEN:  Yeah.

MS. ZASTE:  He has a first initial, P, but 

he goes by Ted.  So it's P. Ted Doughty.

HEARING EXAMINER GARNER:  Gotcha.

MR. BRAATEN:  Mr. Doughty, we're getting 

some feedback from you.  Can you mute -- well, no, 

we're still getting feedback.  Can you mute -- what 

was it -- what did you -- okay. 

P. TED DOUGHTY,

being first duly sworn, was examined and testified 

as follows: 

   DIRECT EXAMINATION 

BY MR. BRAATEN:

Q. Mr. Doughty, can you state your full name 

and spell your last name for us, please? 

A. It's Paul Ted Doughty, D-o-u-g-h-t-y. 

Q. And you go by Ted; right? 

A. Yes, I do. 

Q. Okay.  Can you tell me briefly your 

educational background?

A. I have a bachelor's in geology from 

Washington University in St. Louis, a master's in 
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geophysics from the University of Montana, and a 

PhD from Queen's University in Ontario, Canada. 

Q. And can you start by just briefly 

describing your professional background? 

A. Yes, sir.  So I've worked with Exxon -- I 

worked in the Exxon research lab for four years in 

the late '90s.  I taught at Eastern Washington 

University for eight years as a professor.  And 

since 2008 I've been a consultant on my own working 

for various companies like Talisman Energy, 

Halliburton, various other companies in the 

Rockies. 

Q. Can you tell us a little bit about the 

kinds of work you did with your time at Exxon? 

A. Yes.  So at Exxon I was in the fault -- 

fault seal group, also did -- which is analyzing 

how fault seal in the various environments in 

the -- in the -- we did a whole research project 

looking at fault seal across the entire -- all the 

basins that Exxon worked in.  

I also did 3D seismic interpretation in 

various basins across the world.  Did a lot of 

field research on the Bakken and various other 

groups in the western U.S. as analogs for 

subsurface formations. 
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Q. And can I have you pull up in front of 

you, Ted, the Exhibit LO-58? 

A. I'm not in the office, so if you describe 

it to me, though, I can do that. 

Q. Do you recall the information contained on 

your curriculum vitae? 

A. Your -- can you repeat the question?  

Q. So I'll tell you Exhibit 58 is your 

curriculum vitae.  Are you familiar with -- 

A. Oh.

Q. -- the contents of your curriculum vitae? 

A. Oh, yes.  Yes, sir.  Yes.

Q. Okay.  And does that accurately describe 

your educational and professional background and 

experience.  

A. Yes, sir.  With the exception of several 

items that I left off that I did recently.  I 

actually was the well site geologist on the J-Loc 

Minnkota well that was drilled as part of their 

carbon sequestration project.  I logged -- 

personally logged 1600 feet of core on site for 

that project.

Q. Okay.  

A. And I've also done a lot of helium 

exploration in the last, oh, six months.  
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MR. BRAATEN:  Okay.  Move to admit LO-58. 

HEARING EXAMINER GARNER:  Any objection?  

MR. BENDER:  No objection.  Oh, thank you.  

No objection.

HEARING EXAMINER GARNER:  The exhibit is 

admitted. 

MR. BENDER:  My mike was off.

HEARING EXAMINER GARNER:  Exhibit is 

admitted.  

Q. (MR. BRAATEN CONTINUING)  And, Ted, did 

you review the applications submitted by EERC and 

Summit that bring us here today? 

A. Yes, I have, in extensive detail. 

Q. And can you start by just describing to us 

the areas of those applications regarding which you 

would have particular expertise? 

A. Yes.  So they have core data on the Broom 

Creek Formation of which I mentioned I personally 

logged all the J-Loc wells.  So I'm familiar with 

that.  Also I have expertise in 3D seismic 

interpretation.  I haven't seen their 3D seismic, 

but it's a critical part of their application, as 

well as the formation mechanical integrity work 

that they did doing the testing in their test well. 

Q. What data would you need in order to 
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create a PHI-H map to map out the porosity and 

permeability of a reservoir? 

A. So from what I've seen of their 

applications, the -- there's only one -- no, 

there's three -- I think there's three -- there's 

two wells that are close together and another well 

in their AOR which encompasses about -- actually, 

I'm not sure how big the AOR is, but if you take 

their simulation area, there's 26 wells in the 

simulation area -- or the simulation area, there's 

26 wells.  It's about a well per 55 square miles 

which is not very many data points.  So within the 

AOR there's only 3 data points.  There's no legacy 

wells.  

So you would need to coordinate it, which 

they provided, but as well it appears like the 

seismic data was a critical part of how they 

defined the reservoir properties in the AOR.  

There's only -- like I mentioned, there's very few 

wells within the AOR.  So we'd need access to the 

3D seismic to actually do a facies analysis to 

determine what the seismic data tells you about the 

reservoir within that AOR.  

And within that application, there's only 

one map that shows the permeability distribution 
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within their stimulation -- their simulation area.  

Excuse me.  So there's very little data within 

their application with which to evaluate exactly 

how they derive their permeability parameters for 

the AOR that they're applying for. 

Q. Mr. Doughty, do you recall approximately 

how long ago you were asked about the possibility 

of working on this matter? 

A. It was, what, a month ago, maybe three 

weeks ago, something like that. 

Q. And are you ready, willing and able to 

conduct additional review and particularly review 

of seismic data if you receive it? 

A. Yes, I am. 

MR. BRAATEN:  No further questions. 

HEARING EXAMINER GARNER:  Attorney Bender.  

    CROSS-EXAMINATION 

BY MR. BENDER:  

Q. Mr. Doughty, are you -- Mr. Doughty, are 

you in a position today to make any recommendations 

to the Commission as to whether this application 

should be approved or denied?  

A. I am. 

Q. And what are your conclusions? 

A. I would recommend that it's denied on the 
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basis that the applicant did not -- has not 

provided enough of the data from which the 

Commission or another party could evaluate how they 

came up with some of their reservoir properties.  

Q. Okay.  

A. Without the 3D seismic, you cannot 

determine the distribution of permeability and 

porosity across the AOR. 

Q. Okay.  And I believe it was your testimony 

at this point in time all you have reviewed is the 

three applications; is that correct? 

A. That is correct.  And -- 

Q. And you haven't reviewed -- you haven't 

reviewed the other data that's on file with the 

Commission? 

A. I've reviewed the data that's publicly 

available. 

Q. Okay.  

A. Yes. 

Q. Did you -- have you seen a letter dated 

May 15, 2024, from Mr. Braaten to the Commission 

requesting certain information? 

A. I have not seen the letter.  I've heard 

that there's a motion to compel. 

Q. Okay.  Do you know if the Commission 
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indicates that they supplied that information to 

Mr. Braaten? 

A. I do not. 

Q. Okay.  You talked a little bit about a 

PHI-H map, and I don't want to put -- I don't want 

to testify for you, but I understood you to say 

that a PHI-H map would have been important for the 

Commission in this case.  Is that a -- is that a 

fair statement of your testimony? 

A. Yes, that is a fair statement.  If you -- 

if you want to understand where the CO2's going as 

you inject it, you need a PHI-H map to determine 

the -- the storage capacity to the formation.  

Q. Okay.  And you -- 

A. And like I -- like I said earlier, there's 

only three data points within the AOR.  So I'm -- I 

don't quite understand how the EERC came up with 

such a complex map of permeability and porosity 

without having additional data.  It should have 

been provided in their submittal. 

Q. Okay.  And I think you also indicated that 

you were involved -- you sat the -- the well for 

Minnkota's -- the J-Loc? 

A. The J-Loc. 

Q. Yeah, the J-Loc.  
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A. Yep.  J-Loc.  Yep.

Q. So you know somewhat about that -- you 

know some things about that application that was 

made to the Commission for a Class VI well; is that 

correct? 

A. I -- no.  I don't -- I set the well.  I 

described the core.  I was not involved in anything 

after they drilled the well. 

Q. You knew the -- 

A. But I.

Q. -- you know the Commission granted the 

application; correct? 

A. Yes. 

Q. Do -- 

A. But I wasn't involved in it.  I do know 

what the core looked like and somewhat of the 

reservoir properties of the Broom Creek. 

Q. And, you know, thank you for all that, but 

we can get through this a little bit quicker if you 

just answer my questions. 

Do you know -- 

MR. BRAATEN:  I think he did.  

MR. BENDER:  Well, I think he went on a 

little bit more than he needed to, but I'll move 

on.  
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Q. (MR. BENDER CONTINUING)  Do you know if 

Minnkota submitted a PHI-H map in its application?

A. I do not. 

Q. Are you familiar with the application that 

was filed by Blue Flint? 

A. No. 

Q. Do you know if they submitted a PHI-H map? 

A. I do not. 

Q. Are you familiar with the application that 

was submitted by Dakota Gasification? 

A. No. 

Q. Do you know if they submitted a PHI map -- 

PHI-H map? 

A. No. 

Q. Are you familiar with the application that 

was filed by Red Trail? 

A. No. 

Q. Do you know if they submitted a PHI-H map? 

A. No. 

Q. Do you know all those applications were 

granted by the Commission? 

A. No. 

MR. BENDER:  No further questions. 

HEARING EXAMINER GARNER:  Any questions 

from the staff?  
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Redirect, Attorney Braaten?  

MR. BRAATEN:  No, I don't have any further 

questions.  Thank you very much, Mr. Doughty. 

MR. DOUGHTY:  Thank you. 

HEARING EXAMINER GARNER:  Okay.  You can 

call your next witness.  

MR. BRAATEN:  We are calling Paul Button. 

HEARING EXAMINER GARNER:  Button?  

MR. BRAATEN:  Yes.  

PAUL BUTTON,

being first duly sworn, was examined and testified 

as follows: 

   DIRECT EXAMINATION 

BY MR. BRAATEN:

Q. Mr. Button, can you state your full name 

and tell us -- well, let's start there.  Just state 

your full name, please.  

A. My name is Paul Michael Button. 

Q. And can you give us a business or 

residential address? 

A. My residential address is 1119 South Ophir 

Street in Butte, Montana. 

Q. All right.  Can you tell us just a little 

bit about your educational background? 

A. I have a bachelor of science degree in 
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petroleum engineering from Montana Tech. 

Q. All right.  And tell us a bit about your 

professional experience.  

A. My professional experience is I've worked 

26 years as a petroleum engineer.  I started off my 

career as a reservoir engineer for Marathon Oil 

Company working the Yates Field in West Texas doing 

simulation on gas oil gravity drainage with 

nitrogen injection and then converting it over to 

CO2 injection.  

From there I moved to -- on to Kinder 

Morgan when they acquired the Yates asset.  I did a 

little bit of reservoir simulation on Yates, and 

then I worked the SACROC CO2 flood unit in Scurry 

County, Texas.  

After I left Kinder Morgan, I worked for 

SM Energy in Billings, Montana, for a number of 

years doing enhanced oil recovery studies on fields 

in the state of Wyoming.  Also worked several water 

floods and shale development wells within the 

Powder River Basin, Richland County, Montana, and a 

little bit of experience in Divide County, North 

Dakota.  

From there I left SM Energy and I went out 

on my own as a consultant.  I did numerous 
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consulting jobs for multiple clients, including 

purchase and acquisition, evaluation, State 

evaluations and reservoir simulation for enhanced 

oil recovery on the Poplar Dome in Montana.  

I then joined a company called Poplar 

Resources as a vice president where we implemented 

a pilot for enhanced -- a nitrogen injection flood.  

And I have been with that ever since.  

And then I also started a startup for a 

battery energy storage corporation.  We do 

compressed air energy storage.  And I'm currently 

working both the Poplar job, the consulting job, 

and battery energy storage job. 

Q. Okay.  Can I have you turn in the exhibits 

to what we marked as LO-57?  

A. Yes.

Q. Let me know, do you have that in front of 

you now? 

A. Yes, I do. 

Q. And what is Exhibit 57? 

A. I would call it my résumé or CV. 

Q. Okay.  And does this CV accurately reflect 

your educational and professional experience and 

qualifications? 

A. I would probably -- I caught a couple of 
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errors in here.  The Button Petroleum Management, 

it was no longer active until recently again, so I 

would add that through 2024. 

Q. Okay.  

A. And I believe the name of the -- my 

educational school is no longer accurate because 

it's no longer Montana Tech of the University of 

Montana.  I believe it's the Montana Technological 

University. 

Q. Okay.  Other than those, does the 

Exhibit 57 accurately reflect your professional and 

educational experience and qualifications? 

A. Yes. 

MR. BRAATEN:  Move to admit Exhibit 57. 

MR. BENDER:  No objection. 

HEARING EXAMINER GARNER:  Exhibit is 

admitted. 

Q. (MR. BRAATEN CONTINUING)  Mr. Button, can 

you tell me if you have any experience with Class 

II wells or permitting Class II wells? 

A. Yes.  I have permitted a num -- a number 

of Class II wells in the state of Montana. 

Q. And with respect to any of those Class II 

wells, was it necessary to obtain an aquifer 

exemption? 
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A. Yes.  We worked on an aquifer exemption 

for one of the wells within the Poplar unit, east 

Poplar unit. 

Q. Okay.  Was there any kind of a volumetric 

limit imposed as part of that aquifer exemption? 

A. Yes, I believe so. 

MR. BENDER:  Objection.  Relevance. 

HEARING EXAMINER GARNER:  Overruled. 

Q. (MR. BRAATEN CONTINUING)  And are you 

familiar with the manner in which the volumetric 

limits are calculated for aquifer exemptions by 

either the EPA or state authorities? 

A. I am familiar with how the volumetric 

extensions were calculated and approved for the 

permits that I worked on.  Yes. 

Q. Okay.  And so with respect to the permits 

you worked on, can you just provide a general 

description of how those volumetric limits are 

calculated for the aquifer exemptions? 

A. Basically, these were pretty simple 

calculations in that you would calculate the -- the 

volume within a given X number of foot radius that 

you believe you'll affect with the water injection, 

you know, so you get a volume of a cylinder, 

multiply it by your porosity, divide it by your 
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formation volume factor of water and that is the 

volume that will be affected. 

Q. Do you have experience with reservoir 

modeling and -- well, you've already talked about 

this.  Can you tell us a little bit about the 

experience you have with EOR and water floods with 

respect specifically to field development analysis? 

A. Yes.  I've had several major modeling 

projects over my career.  The first one was for 

Yates field.  We spent quite a few years looking at 

and running sensitivities on gas oil gravity 

drainage, enhanced oil recovery process as far as 

looking at gas oil contact movement speed versus 

the drainage of oil from the matrix in the 

reservoir.  We also looked at viscosity effects 

with the injection of different gases and the 

swelling effects in the oil with different 

composition of injected gases, whether it was 

nitrogen, CO2 or a mixture of recycled gas to 

determine the most effective recovery and most 

economic recovery mechanism with an EOR process.  

My other major modeling project which I've 

worked on most recently is developing a full-field 

simulation model to model the history and also the 

enhanced oil recovery potential for Poplar Dome in 
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Montana, the East Poplar unit.  That is a 

70-year-old field that's probably undergone primary 

depletion with a strong natural water drive where I 

deal with gas on the top of it and expose the 

matrix to gas oil gravity drainage and determine if 

that was an economically feasible project. 

Q. And can you tell us about any other 

specific experiences you have related to doing 

reservoir modeling and analysis? 

A. I'm currently working on setting up the 

parameters to look at natural -- or compressed air 

storage in salt caverns and looking at the pressure 

volume and temperature effects and the rock stress 

effects within salt caverns to determine the 

feasibility for the active storage reservoirs.  

Q. Mr. Button, do you have an understanding 

of different ways that pore space can be used in a 

commercial manner? 

A. Yes, I do. 

Q. And if a landowner wants to make a 

commercial use of pore space, can you tell us what 

you understand to be the options for making that 

commercial use of pore space? 

A. It's basically three options of which 

there can be multiple derivatives of each option, 
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but either you remove fluid and market it as a -- 

as a quantity, you temporarily store something in 

your pore space, or you permanently sequester 

something in your pore space. 

Q. And how would you assess the degree to 

which the pore space of a given landowner is being 

used in a way that forecloses other commercial 

uses? 

A. I guess I would attempt to evaluate the 

change in the pressure volume temperature of the 

fluids contained within the pore space, and knowing 

that there are certain constraints on the upper end 

of the pressure and certain constraints on the 

lower end of the pressure and try to determine what 

the current impacts, what the proposed impacts and 

what the -- the final limits were of that pore 

space. 

Q. Mr. Button, if you were provided with the 

data decks and input files required to run models 

in CMG and Schlumberger's Petrel software for this 

project, would you be ready, willing and able to 

run those models and analyze them for the 

intervenors? 

A. The CMG model, I would be ready to upload 

those and run those and do some sensitivity 
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analysis on those models.  As far as the Petrel 

model, the Petrel model is a static model.  It's 

basically a geologic database, so those -- unless 

you're trying to redistribute properties or 

something like that, there's -- it's not a dynamic 

model where the answer changes, so I don't think 

there's nothing -- there's nothing to run there.  

MR. BRAATEN:  Understood.  No further 

questions. 

HEARING EXAMINER GARNER:  Attorney Bender.  

    CROSS-EXAMINATION 

BY MR. BENDER:

Q. Mr. Button, you -- you spent some time 

describing your experience as an engineer and 

involved in various enhanced oil recovery projects 

around the country.  Is that a fair statement? 

A. Yes. 

Q. And you also talked about a compressed air 

project that you're working on.  Do you recall 

that? 

A. Yes. 

Q. And in those projects, both the enhanced 

oil recovery projects and the compressed air 

project, you were involved in running some models; 

is that a fair statement? 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

546

A. Yes. 

Q. Okay.  Would you agree with me that 

running -- preparing and running models for 

enhanced oil recovery projects and a compressed air 

project is different than preparing and running a 

model for CO2 storage? 

A. Can you clarify what you mean by 

"different"?  

Q. Well, if you've run -- or prepared and run 

models for CO2 on a number of projects, are you 

going to have more knowledge and experience than 

someone who has not run models for CO2, only for 

enhanced oil recovery and compressed air? 

A. Well, the models that I've ran for 

enhanced oil recovery, especially for when I worked 

the Yates field, those directly involved the 

injection of CO2 in the pore space -- 

Q. Okay.

A. -- so they're not too dissimilar.  The 

only -- the main dissimilar between those two 

models is that in the carbon sequestration, the 

CO2's interaction is primarily with water, where in 

those other models it was with both water and oil.  

So they were actually more complex. 

Q. Okay.  Are you familiar with the data 
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requests that Mr. Braaten made to the Industrial 

Commission? 

A. I -- 

Q. Pardon me? 

A. Yes, I am.  

Q. Okay.  

A. Yes, I am. 

Q. Okay.  And are you familiar with the type 

of data that would be contained within a CMG data 

file? 

A. Yes, I am. 

Q. Could someone produce a PHI-H map if they 

had a CMG data file? 

A. I believe that within CMG's program you 

could get that, yes. 

Q. Okay.  And are you aware that it's the -- 

in the Commission's position that they provided a 

CMG data file to Mr. Braaten? 

A. I am not aware of the CMG data file, if 

Mr. Braaten is in possession of it or -- I am 

certainly not in possession of that CMG data file. 

Q. He didn't provide it to you? 

A. I have not seen it, no. 

Q. Is it a fair statement that -- well, let 

me back -- strike that.  
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A. Let me -- 

Q. How many hours -- just let me ask the 

questions.  Just let me ask the questions. 

A. Okay. 

Q. How many hours of time have you spent 

working on this project? 

A. I have -- up until the start of this 

hearing, I spent 14-and-a-half hours working on it. 

Q. Okay.  And what were you asked to do? 

MR. BRAATEN:  Same objection to privileged 

communications with experts. 

HEARING EXAMINER GARNER:  Overruled. 

MR. BUTTON:  What was I asked to do?  

Q. (MR. BENDER CONTINUING)  Yes.  

A. I was asked by Mr. Braaten to evaluate the 

impact of the pore space of his clients. 

Q. Okay.  And to do that at this point in 

time, all you have done is reviewed the 

applications that were submitted to the Commission; 

is that correct? 

A. No. 

Q. You didn't review the applications? 

A. I did review the applications, but that is 

not all that I've done. 

Q. What else did you do in the 15 hours that 
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you've spent on this project? 

A. I have looked through the well files of 

the wells in the immediate area to see what 

information was available.  

Q. How many hours did you spend reviewing the 

applications? 

A. Probably the majority of the 14 hours. 

Q. Okay.  

A. But I don't have a specific number, but I 

could get that number for you. 

Q. More than ten? 

A. I would say yes.  Probably in the ten 

range. 

Q. Well, you said more than 10.  Would it be 

11 or 12? 

A. We'll go with more than ten. 

Q. Okay.  And then the other -- the only 

other time you would have -- well, strike that.  

The additional time you would have spent 

between 10 hours and 15 hours would have been to 

review some logs; is that what you said? 

A. I did not say I reviewed logs.  I said I 

reviewed the well files on the Commission website. 

Q. Okay.  What are in the well files? 

A. The well files contain the core reports 
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and some of that type of information.  They have 

like casing size and the drilling completion 

information, things like that. 

Q. Okay.  Would you agree with me that you 

really haven't reviewed enough to make any sort of 

recommendation to the Commission whether this 

application should be granted or denied? 

A. Absolutely. 

MR. BENDER:  Okay.  No further questions. 

HEARING EXAMINER GARNER:  Any questions 

from the staff?  

Mr. Braaten, any redirect?  

MR. BUTTON:  Are you waiting for a 

response from me?  

MR. BRAATEN:  Sorry.  No, Mr. Button, that 

was on me.  I'm just taking a moment to review my 

notes to see if I have anything else to ask.  Give 

me one moment, please.  

I have nothing further. 

HEARING EXAMINER GARNER:  Okay.  I know 

you said you only expected to get through three 

witnesses, but you still have 20 minutes. 

MR. BRAATEN:  I'm -- yeah, I'm sorry, I 

have one more, but he is no longer available. 

HEARING EXAMINER GARNER:  He's not 
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available right now?  

MR. BRAATEN:  Right.  

HEARING EXAMINER GARNER:  Let's go off the 

record for a minute.  

(Recessed at 6:10 p.m. and reconvened at 

6:11 p.m.) 

HEARING EXAMINER GARNER:  Okay.  We are 

back on the record, and we are going to recess 

these hearings and resume tomorrow morning at 

9 a.m.  That concludes our hearings for the day.  

(Recessed at 6:12 p.m., Wednesday, the 12th 

day of June, 2024.)

--------
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NORTH DAKOTA

OIL AND GAS DIVISION

In re application of Summit     : Case No(s). 30869 
Carbon Storage #1, LLC requesting :         30870
consideration for the geologic    :         30871 
storage of carbon dioxide in the  :         30872
Broom Creek Formation from the    :         30873 
Midwest Carbon Express Pipeline in:         30874
the storage facility located in   :         30875 
Sections 31, 32, 33, and 34,    :         30876
Township 142 North, Range 87 West,:         30877 
Sections 1, 11, 12, 13, 14, 15,   :         30878
22, 23, 24, 25, 26, 35, and 36,   :         30879 
Township 141 North, Range 88 West,:         30880
Sections 2, 3, 4, 5, 6, 7, 8, 9,  : 
10, 11, 14, 15, 16, 17, 18, 19,   :
20, 21, 22, 23, 25, 26, 27, 28,   : 
29, 30, 31, 32, 33, 34, and 35,   : 
Township 141 North, Range 87 West,: 
Sections 1, 2, 3, and 12, Township:
140 North, Range 88 West and    : 
Sections 4, 5, 6, and 7, Township : 
140 North, Range 87 West, Mercer, : 
Morton, and Oliver Counties, ND.  : 

In re application of Summit     :
Carbon Storage #1, LLC to       : 
consider the amalgamation of the  : 
storage reservoir pore space, in  : 
which the Commission may require  : 
that the pore space owned by    : 
nonconsenting owners be included  : 
in the geologic storage, as     : 
required to operate the Summit    : 
Carbon Storage #1, LLC storage    : 
facility located in Sections 31,  : 
32, 33, and 34, Township 142    : 
North, Range 87 West, Sections 1, : 
11, 12, 13, 14, 15, 22, 23, 24,   : 
25, 26, 35, and 36, Township 141  : 
North, Range 88 West, Sections 2, : 
3, 4, 5, 6, 7, 8, 9, 10, 11, 14,  : 
15, 16, 17, 18, 19, 20, 21, 22,   : 
23, 25, 26, 27, 28, 29, 30, 31,   : 
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32, 33, 34, and 35, Township 141  : 
North, Range 87 West, Sections 1, : 
2, 3, and 12, Township 140 North, : 
Range 88 West and Sections 4, 5,  : 
6, and 7, Township 140 North,   :
Range 87 West, Mercer, Morton,    :  
and Oliver Counties, ND, in the   : 
Broom Creek Formation.     : 

In re application of Summit     : 
Carbon Storage #1, LLC for an   : 
order of the Commission    : 
determining the amount of       : 
financial responsibility for the  : 
geologic storage of carbon dioxide: 
from the Midwest Carbon Express   : 
Pipeline in the storage facility  : 
located in Sections 31, 32, 33,   : 
and 34, Township 142 North, Range : 
87 West, Sections 1, 11, 12, 13,  : 
14, 15, 22, 23, 24, 25, 26, 35,   : 
and 36, Township 141 North, Range : 
88 West, Sections 2, 3, 4, 5, 6,  : 
7, 8, 9, 10, 11, 14, 15, 16, 17,  : 
18, 19, 20, 21, 22, 23, 25, 26,   : 
27, 28, 29, 30, 31, 32, 33, 34,   : 
and 35, Township 141 North, Range : 
87 West, Sections 1, 2, 3, and 12,: 
Township 140 North, Range 88 West : 
and Sections 4, 5, 6, and 7,    : 
Township 140 North, Range 87 West,: 
Mercer, Morton, and Oliver      : 
Counties, ND, in the Broom Creek  : 
Formation.    : 

In re motion to consider   : 
establishing the field and pool   : 
limits for lands located in     : 
Sections 31, 32, 33, and 34,    : 
Township 142 North, Range 87 West,: 
Sections 1, 11, 12, 13, 14, 15,   : 
22, 23, 24, 25, 26, 35, and 36,   : 
Township 141 North, Range 88 West,: 
Sections 2, 3, 4, 5, 6, 7, 8, 9,  : 
10, 11, 14, 15, 16, 17, 18, 19,   : 
20, 21, 22, 23, 25, 26, 27, 28,   : 
29, 30, 31, 32, 33, 34, and 35,   : 
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Township 141 North, Range 87 West,: 
Sections 1, 2, 3, and 12, Township: 
140 North, Range 88 West and    : 
Sections 4, 5, 6, and 7, Township : 
140 North, Range 87 West, Mercer, : 
Morton, and Oliver Counties, ND,  : 
subject to the application of   : 
Summit Carbon Storage #1, LLC for : 
the geologic storage of carbon    : 
dioxide in the Broom Creek      : 
Formation, and enact such special :
field rules as may be necessary.  :  

In re application of Summit     : 
Carbon Storage #2, LLC requesting : 
consideration for the geologic    : 
storage of carbon dioxide in the  : 
Broom Creek Formation from the    : 
Midwest Carbon Express Pipeline   : 
in the storage facility located in:  
Sections 27, 28, 29, 32, 33, 34,  : 
and 35, Township 143 North, Range : 
88 West, Sections 1, 2, 3, 4, 5,  : 
6, 7, 8, 9, 10, 11, 12, 13, 14,   : 
15, 16, 17, 18, 19, 20, 21, 22,   : 
23, 24, 25, 26, 27, 28, 29, 30,   : 
32, 33, 34, 35, and 36, Township  : 
142 North, Range 88 West, Sections:  
5, 6, 7, 8, 17, 18, 19, 20, 29,   : 
30, and 31, Township 142 North,   : 
Range 87 West, and Sections 1, 2, : 
and 3, Township 141 North, Range  : 
88 West, Mercer and Oliver      : 
Counties, ND.     : 

In re application of Summit     : 
Carbon Storage #2, LLC to       : 
consider the amalgamation of the  : 
storage reservoir pore space, in  : 
which the Commission may require  : 
that the pore space owned by    : 
nonconsenting owners be included  : 
in the geologic storage, as     : 
required to operate the Summit    : 
Carbon Storage #2, LLC storage    : 
facility located in Sections 27,  : 
28, 29, 32, 33, 34, and 35,     : 
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Township 143 North, Range 88 West,: 
Sections 1, 2, 3, 4, 5, 6, 7, 8,  : 
9, 10, 11, 12, 13, 14, 15, 16, 17,: 
18, 19, 20, 21, 22, 23, 24, 25,   : 
26, 27, 28, 29, 30, 32, 33, 34,   : 
35, and 36, Township 142 North,   : 
Range 88 West, Sections 5, 6, 7,  : 
8, 17, 18, 19, 20, 29, 30, 31,    : 
Township 142 North, Range 87    : 
West, and Sections 1, 2, and 3,   : 
Township 141 North, Range 88    : 
West, Mercer and Oliver Counties, : 
ND in the Broom Creek Formation.  :

In re application of Summit     : 
Carbon Storage #2, LLC to       : 
consider the application of Summit:  
Carbon Storage #2, LLC for an   : 
order of the Commission    : 
determining the amount of       : 
financial responsibility for the  : 
geologic storage of carbon dioxide:  
from the Midwest Carbon Express   : 
Pipeline in the storage facility  : 
located in Sections 27, 28, 29,   : 
32, 33, 34, and 35, Township 143  : 
North, Range 88 West, Sections 1, : 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11,   : 
12, 13, 14, 15, 16, 17, 18, 19,   : 
20, 21, 22, 23, 24, 25, 26, 27,   : 
28, 29, 30, 32, 33, 34, 35, and   : 
36, Township 142 North, Range 88  : 
West, Sections 5, 6, 7, 8, 17, 18,: 
19, 20, 29, 30, and 31, Township  : 
142 North, Range 87 West, and   : 
Sections 1, 2, and 3, Township 141:  
North, Range 88 West, Mercer and  : 
Oliver Counties, ND, in the Broom : 
Creek Formation.       : 

In re motion of the Commission to : 
consider establishing the field   : 
and pool limits for lands located : 
in Sections 27, 28, 29, 32, 33,   : 
34, and 35, Township 143 North,   : 
Range 88 West, Sections 1, 2, 3,  : 
4, 5, 6, 7, 8, 9, 10, 11, 12, 13, : 



NDIC HEARING - VOLUME II June 12, 2024

STEPHANIE A. SMITH Sheet 5 of 118
(701)255-3513 EMINETH & ASSOCIATES Page 281 to Page 281

14, 15, 16, 17, 18, 19, 20, 21,   : 
22, 23, 24, 25, 26, 27, 28, 29,   : 
30, 32, 33, 34, 35, and 36,     : 
Township 142 North, Range 88 West,: 
Sections 5, 6, 7, 8, 17, 18, 19,  : 
20, 29, 30, and 31, Township 142  : 
North, Range 87 West, and Sections:  
1, 2, and 3, Township 141 North,  : 
Range 88 West, Mercer and Oliver  : 
Counties, ND, subject to the    : 
application of Summit Carbon    : 
Storage #2, LLC for the geologic  : 
storage of carbon dioxide in the  : 
Broom Creek Formation, and enact  : 
such special field rules as may   : 
be necessary.     :

In re application of Summit     : 
Carbon Storage #3, LLC requesting : 
consideration for the geologic    : 
storage of carbon dioxide in the  : 
Broom Creek Formation from the    : 
Midwest Carbon Express Pipeline in:  
the storage facility located in   : 
Section 36, Township 143 North,   : 
Range 87 West, Sections 19, 20,   : 
21, 28, 29, 30, 31, 32, 33, 34,   : 
35, and 36, Township 143 North,   : 
Range 86 West, Sections 1, 2, 11, :
12, 13, 14, and 24, Township 142  :
North, Range 87 West, Sections 1, :
2, 3, 4, 5, 6, 7, 8, 9, 10, 11,   :
12, 13, 14, 15, 16, 17, 18, 19,   :
20, 21, 22, 23, 24, 25, 26, 27,   :
28, 29, 30, 32, 33, 34, and 35,   :
Township 142 North, Range 86    :
West, and Sections 6, 7, 17, 18,  :
19, and 20, Township 142 North,   :
Range 85 West, Oliver County, ND. :
 
In re application of Summit     : 
Carbon Storage #3, LLC to consider:  
the amalgamation of the storage   : 
reservoir space, in which the   : 
Commission may require that the   : 
pore space owned by nonconsenting : 
owners be included in the geologic:  
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storage, as required to operate   : 
the Summit Carbon Storage #3, LLC : 
storage facility located in     : 
Section 36, Township 143 North,   : 
Range 87 West, Sections 19, 20,   : 
21, 28, 29, 30, 31, 32, 33, 34,   : 
35, and 36, Township 143 North,   : 
Range 86 West, Sections 1, 2, 11, : 
12, 13, 14, and 24, Township 142  : 
North, Range 87 West, Sections 1, : 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11,   : 
12, 13, 14, 15, 16, 17, 18, 19,   : 
20, 21, 22, 23, 24, 25, 26, 27,   : 
28, 29, 30, 32, 33, 34, and 35,   : 
Township 142 North, Range 86 West,: 
and Sections 6, 7, 17, 18, 19, and:  
20, Township 142 North, Range 85  : 
West, Oliver County, ND, in the   : 
Broom Creek Formation.     :

In re application of Summit     : 
Carbon Storage #3, LLC for an   : 
order of the Commission    : 
determining the amount of       : 
financial responsibility for the  : 
geologic storage of carbon dioxide:  
from the Midwest Carbon Express   : 
Pipeline in the storage facility  : 
located in Section 36, Township   : 
143 North, Range 87 West, Sections:  
19, 20, 21, 28, 29, 30, 31, 32,   : 
33, 34, 35, and 36, Township 143  : 
North, Range 86 West, Sections 1, : 
2, 11, 12, 13, 14, and 24,      : 
Township 142 North, Range 87 West,: 
Sections 1, 2, 3, 4, 5, 6, 7, 8,  : 
9, 10, 11, 12, 13, 14, 15, 16, 17,: 
18, 19, 20, 21, 22, 23, 24, 25,   : 
26, 27, 28, 29, 30, 32, 33, 34,   : 
and 35, Township 142 North, Range : 
86 West, and Sections 6, 7, 17,   : 
18, 19, and 20, Township 142    : 
North, Range 85 West, Oliver    : 
County, ND, in the Broom Creek    : 
Formation.    : 
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In re motion of the Commission to : 
consider establishing the field   : 
and pool limits for lands located : 
in Section 36, Township 143 North,: 
Range 87 West, Sections 19, 20,   : 
21, 28, 29, 30, 31, 32, 33, 34,   : 
35, and 36, Township 143 North,   : 
Range 86 West, Sections 1, 2, 11, : 
12, 13, 14, and 24, Township 142  : 
North, Range 87 West, Sections 1, : 
2, 3, 4, 5, 6, 7, 8, 9, 10, 11,   : 
12, 13, 14, 15, 16, 17, 18, 19,   : 
20, 21, 22, 23, 24, 25, 26, 27,   : 
28, 29, 30, 32, 33, 34, and 35,   : 
Township 142 North, Range 86 West,: 
and Sections 6, 7, 17, 18, 19, and:  
20, Township 142 North, Range 85  : 
West, Oliver County, ND, subject  : 
to the application of Summit    : 
Carbon Storage #3, LLC for the    : 
geologic storage of carbon dioxide:  
in the Broom Creek Formation, and : 
enact such special field rules as : 
may be necessary.      : 

TRANSCRIPT OF HEARING

VOLUME II - (Pages 277 - 552)

Taken At
1000 East Calgary Avenue
Bismarck, North Dakota

June 12, 2024

BEFORE DAVID P. GARNER
-- HEARING EXAMINER --
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NDIC STAFF PRESENT:
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    MR. MARK BOHRER
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    MS. TAMARA MADCHE
    MR. TRAVIS STOLLDORF 
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    MR. DAVID TABOR
    MR. STEPHEN FRIED
    MR. CALEB ALBERTSON 
    MS. SARA FORSBERG 

--------

MR. LAWRENCE BENDER
MR. TYLER J. GLUDT

Fredrikson & Byron, P.A. 
Attorneys at Law
Suite 400 
304 East Front Avenue 
Bismarck, North Dakota 58504

-- and --

MR. S. THOMAS THRONE 
Throne Law Office, P.C.
Attorneys at Law 
P.O. Drawer 6590 
Sheridan, Wyoming 82801 

FOR THE SUMMIT CARBON 
STORAGE #1, SUMMIT 
CARBON STORAGE #2 AND 
SUMMIT CARBON STORAGE 
#3.

--------
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         (The following proceedings were had and 1
made of record herein, commencing at 9:06 a.m., 2
Wednesday, the 12th day of June, 2024:) 3

HEARING EXAMINER GARNER:  We are on the 4
record for hearings in the matters listed in the 5
North Dakota Industrial Commission Hearing Docket 6
for June 12.  I'm David Garner, hearing examiner 7
for these hearings.  We're at the hearing room for 8
the Department of Mineral Resources, Oil & Gas 9
Division, and it is 9:08 a.m. 10

We will resume our hearings for Case 11
Numbers 30869 through 30880.  I notice new counsel 12
appeared at the table, so I'll give everyone an 13
opportunity for all interested parties to please 14
come forward again. 15

MR. BENDER:  Thank you, Mr. Examiner.  16
I'll introduce Tom.  He doesn't need any 17
introduction, but with us today is Tom Throne.  18
He's going to be assisting with Summit in this 19
application. 20

HEARING EXAMINER GARNER:  Okay.  21
MR. BRAATEN:  Derrick Braaten, Braaten Law 22

Firm, on behalf of the landowner intervenors.  With 23
me is my paralegal, Desirae Zaste, and client Kirk 24
Swenson.  25
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MR. BENDER:  I apologize.  I thought you 1

were just looking for an introduction of the new 2
counsel.  3

HEARING EXAMINER GARNER:  No, that's -- 4
MR. BENDER:  Did you want me to make 5

another appearance or -- 6
HEARING EXAMINER GARNER:  No.  That's 7

fine.  8
MR. BENDER:  Okay.  9
HEARING EXAMINER GARNER:  That's fine.  10

Just a quick note.  We're going to resume with the 11
cross-examination of the two witnesses that were 12
being crossed by Mr. Braaten yesterday.  Change, 13
though.  We're going to then at that point in time 14
allow Summit to call its remaining witnesses, give 15
the Commission a chance to respond to them -- or 16
question them.  And then you'll have the remainder 17
of the time to cross-examine those witnesses. 18

MR. BRAATEN:  Okay.  And, Your Honor, I 19
don't want to be difficult or take up time.  I just 20
want to put on the record that I do object to that 21
process. 22

HEARING EXAMINER GARNER:  Okay.  23
MR. HELMS:  6:30.24
HEARING EXAMINER GARNER:  Oh, I'm sorry.  25
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And we're going to have a deadline today again of 1
6:30 p.m., and if we are not done, we will be back 2
here tomorrow morning at 9 a.m.  3

Okay.  With that, I think we can proceed.  4
MR. HELMS:  They're still under oath.5
HEARING EXAMINER GARNER:  They're still 6

under oath. 7
                        CONTINUED CROSS-EXAMINATION 8
BY MR. BRAATEN:  9

I wasn't going to ask this, but since it 10 Q.
came up, do you understand that you're still under 11
oath? 12

(BY MS. DOUGLAS)  I do. 13 A.
Okay.  We were discussing the CO

2
 plume 14 Q.

model yesterday, and I want to start by just asking 15
if you have an understanding within the regulatory 16
framework for Class 6 wells why a plume model is 17
constructed?  18

I do. 19 A.
And what is that understanding?  20 Q.
So under the North Dakota UIC Class VI 21 A.

regulations, a geologic model is constructed to 22
help define the horizontal and vertical boundaries 23
of a storage reservoir. 24

For what purpose or reason? 25 Q.
292

The purpose of this is to define the 1 A.
boundaries of the storage reservoir, in this case 2
which would be the storage facility, which the 3
regulations require pore space owners within that 4
storage facility to be equitably compensated.  5
Also, the modeling and simulation, it's constructed 6
to help delineate the area of review, which is also 7
a requirement of the statutes to delineate the area 8
of review. 9

And the delineation of the area of review 10 Q.
is also the primary requirement or reason for 11
creating that model under the Safe Drinking Water 12
Act? 13

So we're talking about two sets of 14 A.
regulations here.  So in -- in North Dakota UIC 15
Class VI regulations, as I mentioned, the modeling 16
is a tool to determine the AOR in the storage 17
facility area.  The Safe Water Drinking Act, under 18
that, I believe, the EOA has its own set of UIC 19
Class VI rules, which the North Dakota UIC Class VI 20
rules are based on and are more stringent than.  In 21
the EPA rules, it is my understanding that modeling 22
and simulation is used to define an area of review 23
as well. 24

Is North Dakota's underground injection 25 Q.
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control program regulation for Class VI wells 1
adopted pursuant to the Safe Drinking Water Act? 2

It is, and it is more stringent in terms 3 A.
that it goes above and beyond and also has 4
stipulations for a storage facility area, pore 5
space leasing, which the EPA UIC Class VI rules do 6
not. 7

And when the EPA promulgated its Class VI 8 Q.
rules, the methodologies it used for delineating -- 9
delineating an area of review were focused on the 10
purpose and function of protecting USDWs; right? 11

That's correct, and North Dakota 12 A.
Administrative Code is as well.  So they define the 13
area of review as the region surrounding the 14
geologic sequestration project where underground 15
sources of drinking water may be endangered by the 16
CO

2
 injection activities. 17

And so you're modeling the areal extent of 18 Q.
the CO

2
 plume because the regulations require you to 19

do that in order to protect drinking water sources? 20
Modeling the simulation is required to 21 A.

evaluate potential impact and endangerment on any 22
underground sources of drinking water in which 23
you're required to define an area of review where 24
you're required to monitor and ensure that you're 25

294
not endangering any underground sources of drinking 1
water. 2

You've noticed -- you've noted a couple of 3 Q.
times that North Dakota's regulations are more 4
stringent than the EPA regulations.  That's because 5
the EPA regulations require that any state being 6
granted primacy have a set of regulations that are 7
more stringent than EPA's? 8

I'm not familiar with the specific 9 A.
requirements.  I know that they can't be any 10
lesser. 11

Okay.  I've handed you what has been 12 Q.
marked as Exhibit LO-83.  Can you tell me if you've 13
seen that document before? 14

I personally have not. 15 A.
And when you say "I personally have not," 16 Q.

are you aware of others who have that you're 17
thinking of? 18

Not specifically, no. 19 A.
If you look at the bullet points in the 20 Q.

middle, you'll notice a number of descriptions of 21
various data and input files.  Is there anything in 22
those bullet points that you can identify that was 23
not provided to the Industrial Commission by EERC? 24

Upon request from the Commission, the EERC 25 A.
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had provided the DMR with the .DAT file, which is 1
our simulation model input file for CMG, as well as 2
our results file in the form of a .SR3, as well as 3
shapefiles for the maps that were generated.  4
Outside of those data sets, we did not provide any 5
additional data to the DMR. 6

You said for the maps that were provided 7 Q.
outside of the data.  What maps are you referring 8
to? 9

The maps in the storage facility area.  So 10 A.
we provided shapefiles for the storage facility 11
boundary, the area of review boundary and such. 12

Okay.  And you're saying you provided the 13 Q.
shapefiles but not necessarily the particular maps 14
you generated from them? 15

Correct. 16 A.
Okay.  17 Q.
Let me correct for that.  The maps are 18 A.

provided in the permit itself, so we didn't provide 19
maps separately.  They're within the permit itself. 20

Okay.  That's fair.  21 Q.
So this first one, all of the input files 22

for the PHREEQC model were provided to the 23
Commission? 24

No.  As I stated, just the .DAT file for 25 A.
296

the numerical simulations which were used to define 1
the horizontal and the vertical boundaries of the 2
reservoir. 3

You didn't give them an input file for the 4 Q.
PHREEQC model? 5

We did not, no.  It was not requested. 6 A.
It's in your possession, though? 7 Q.
The EERC has the data. 8 A.
Sorry.  Yes.  EERC.  9 Q.
And EERC is Summit's agent and 10

representative with respect to that data? 11
The ownership of the data is governed 12 A.

under our specific contracts with Summit including 13
our NDA with them that govern data ownership. 14

EERC has a nondisclosure agreement with 15 Q.
Summit? 16

Yes. 17 A.
Who proposed that? 18 Q.
I was not involved in those discussions.  19 A.

It's a standard -- standard practice we have with 20
most of our clients, though. 21

Is that because your licenses for the 22 Q.
computer modeling programs are academic licenses? 23

No.  Commercial licenses were procured for 24 A.
this project as this was a commercially contracted 25
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project. 1

Did Summit compensate for the cost of the 2 Q.
subscriptions for the programs on a commercial 3
basis? 4

The EERC procured commercial licenses and 5 A.
the costs of those commercial licenses were billed 6
to Summit.  Yes. 7

Okay.  Were they temporary subscriptions? 8 Q.
Yes.  So the licenses have a time period 9 A.

associated with them.  Commonly, we procure 10
licenses on the order of a month, two-month, 11
three-month licenses, depending on the duration of 12
the time period in the project we need the license 13
to perform the scope. 14

So I want to go back to my prior question.  15 Q.
Other than the input model for the PHREEQC model -- 16
sorry.  Let me start over.  17

Other than the input file for the PHREEQC 18
model, is there anything listed in these bullet 19
points that was not provided by EERC to the 20
Industrial Commission? 21

Yes.  As I mentioned, the only input data 22 A.
that was provided can be found in your last bullet 23
point in terms of what I would call the 24
simulation -- or the numerical reservoir simulation 25
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model data decks and the output files.  Those were 1
the two pieces of data which I am saying is the  2
.DAT file and the .SR3 file.  Those are the only 3
two data sets from this list that were provided. 4

So if you look at the third bullet point, 5 Q.
is there anything there that was provided to the 6
Industrial Commission? 7

Yes.  Thank you for correcting me.  So all 8 A.
core analysis data was provided to the Industrial 9
Commission as well as the North Dakota Geological 10
Survey through submission to the North Dakota core 11
library staff.  And as required, all well log data, 12
formation testing, fluid analysis was provided 13
as -- as part of completions reports for the three 14
stratigraphic test wells that were drilled.  So 15
those were technically provided. 16

When you look through these bullet points 17 Q.
on this letter, do you have an understanding of 18
what is being referenced in all of these?  Is there 19
anything you don't understand what is being 20
referenced? 21

No.  I understand. 22 A.
If I asked you to go back to EERC today 23 Q.

and sit down and pull together an external hard 24
drive and put this data on that external hard drive 25

299
and give it to me, approximately how long would it 1
take you to do that? 2

That would involve the procurement of 3 A.
commercial licenses to access. 4

No.  Assuming that you have a commercial 5 Q.
license, which you do for all of this, if you 6
needed to go to your office, take all of this data 7
and put it on an external hard drive, how long 8
would that take you? 9

Days to weeks. 10 A.
It would take you weeks to put this data 11 Q.

on a hard drive?  You're telling me that? 12
To ensure that we have the proper data, QC 13 A.

it, and we ran multiple iterations. 14
No.  I'm asking you to take this data that 15 Q.

you understand what all of it is, export it, 16
transfer those files onto an external hard drive, 17
how long? 18

One to two weeks. 19 A.
It would take you one to two weeks to 20 Q.

transfer those files to a hard drive, but you can 21
start from scratch with publicly available data and 22
replicate and recreate that entire model in four 23
weeks? 24

So the publicly available data would be 25 A.
300

coming from single data bases.  The way the EERC's 1
file structure and the iterations of our models, 2
the amount of data we have, it's my opinion knowing 3
our data storage, the amount of data we have, the 4
different iterations of modeling simulations done 5
for this project, I would estimate it would take 6
our staff that amount of time to ensure that we had 7
the proper data to be transferred. 8

But you keep saying -- you're saying 9 Q.
ensure we have the proper data to be transferred.  10
I'm saying physically how long does it take to 11
click the buttons on the computer to tell the files 12
in the computer to transfer them to an external 13
hard drive and how long does it take the computer 14
to process that file transfer and get it onto the 15
external hard drive?  I'm not talking about quality 16
control or review.  17

Okay.  I can't speculate.  I don't know 18 A.
the size of the data in terms of megabytes, 19
gigabytes or the speed to upload it. 20

So you have no idea how long it would take 21 Q.
to put this on an external hard drive and send it 22
to us? 23

I gave you an estimated range of what I 24 A.
believe it would take. 25



NDIC HEARING - VOLUME II June 12, 2024

STEPHANIE A. SMITH Sheet 16 of 118
(701)255-3513 EMINETH & ASSOCIATES Page 301 to Page 304

301
Three weeks? 1 Q.
I believe I said one to two. 2 A.
One to two weeks.  3 Q.
And you're still saying that you could 4

also replicate the entire model yourself from 5
public data in just four weeks?  Can you explain 6
that? 7

I believe I did already answer that. 8 A.
Why does it only take two weeks to 9 Q.

transfer the files onto a hard drive but you can 10
take and recreate everything in four weeks? 11

I believe I already answered that. 12 A.
And you think that sounds plausible? 13 Q.
I gave a range and in my opinion of what 14 A.

it would take. 15
Okay.  Were you asked to do that at any 16 Q.

point? 17
No. 18 A.
Were you at any point advised that you 19 Q.

might need to make data available to an opposing 20
party in any kind of legal proceeding for Summit? 21

I was made aware that data may be 22 A.
requested.  Not specifically that it would need to 23
be provided. 24

Were you told that it would not need to be 25 Q.
302

provided? 1
MR. BENDER:  I'm going to object insofar 2

as it might get into issues on attorney/client 3
privilege.  So if any of this was discussed with 4
you while I was present on the phone or whatever or 5
Ty, I'd instruct you not to answer it.  6

MR. BRAATEN:  Are you asserting the 7
privilege on behalf of Summit or EERC?  8

MR. BENDER:  Summit. 9
(MR. BRAATEN CONTINUING)  At any time when 10 Q.

there was no representative of Summit, other than 11
Mr. Bender, were you told that -- or there was no 12
representative of Summit present for the 13
conversation, at any point were you told that you 14
would not need to provide data? 15

No.  I was involved in discussions to 16 A.
determine what it would take for us to provide that 17
data.  I was not told we would not have to provide 18
it.  I was told as a potential we may have to. 19

Who were you told that by? 20 Q.
Mr. Lonny Jacobson who is our direct point 21 A.

of communication with the Summit team.  22
Is he with EERC or Summit? 23 Q.
MR. BENDER:  Your Honor, I'm going to 24

object.  We're getting into issues having to do 25
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with discovery.  These issues are before the 1
Commission in a motion to compel.  I don't think 2
it's appropriate to try to litigate that here.  We 3
haven't had an opportunity to respond to that 4
motion to compel, so I'm going to object to this 5
whole line of questioning. 6

HEARING EXAMINER GARNER:  I'm going to 7
overrule. 8

MR. BENDER:  Okay.  Thank you. 9
(MR. BRAATEN CONTINUING)  Who does 10 Q.

Lonny -- did you say Lonny Jacobson? 11
Yeah. 12 A.
Who does he work for? 13 Q.
The Energy & Environmental Research 14 A.

Center. 15
Okay.  When did you talk to him about the 16 Q.

potential of having to provide data? 17
Can you clarify "provide data"?  To whom?  18 A.
We just talked about a conversation you 19 Q.

had had with Lonny in which you indicated that you 20
had not been told that you would not need to 21
provide data.  Do you recall that conversation? 22

I do.  It was after discovery was 23 A.
submitted. 24

And when you say "after discovery was 25 Q.
304

submitted," are you referring to the request for 1
data and information that were sent by me on behalf 2
of the intervenors? 3

Correct. 4 A.
Okay.  What did he ask you about that 5 Q.

data? 6
What effort and software licenses would be 7 A.

needed to compile that data. 8
And just tell me fully what your response 9 Q.

to that was when you talked to him at that time? 10
We provided him with a specific list of 11 A.

the software licenses needed, the data as well as 12
things, like I discussed yesterday, about some of 13
the data sets being acquired from data brokers that 14
the specific digitized logs in question are 15
governed by a license agreement. 16

Did you make a determination that because 17 Q.
of those license agreements you were unwilling to 18
provide those data sets? 19

EERC did not make that determination.  We 20 A.
provided information to Summit on what it would 21
take for us to produce those data sets. 22

With respect to everything that's listed 23 Q.
in Exhibit 83 in those bullet points, first, EERC 24
has itself all of that data related to Summit's 25



NDIC HEARING - VOLUME II June 12, 2024

STEPHANIE A. SMITH Sheet 17 of 118
(701)255-3513 EMINETH & ASSOCIATES Page 305 to Page 308

305
project; right? 1

Yes. 2 A.
And has EERC provided all of that data to 3 Q.

Summit itself? 4
I'm unsure.  I don't believe we have 5 A.

provided every piece of data yet. 6
So Summit doesn't even have all of the 7 Q.

data that EERC has? 8
I can't comment on that with certainty. 9 A.
Well, did you just say that EERC has not 10 Q.

provided all of this data to Summit? 11
MS. DOUGLAS:  Could you read back what I 12

stated?  13
(Record read as requested.) 14
MS. DOUGLAS:  So I believe I said I'm 15

unsure, I'm uncertain about that.  I don't have a 16
definitive answer. 17

(MR. BRAATEN CONTINUING)  Okay.  What did 18 Q.
Lonny tell you about his conversations with Summit 19
about it? 20

That we would just not have to provide it 21 A.
at this time.  A determination was not made on 22
whether we would be providing it or not. 23

At any point were you asked to start 24 Q.
compiling the data in the potential event that you 25
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did have to provide it? 1

No, because as I mentioned, we'd be 2 A.
required to procure software licenses. 3

For what? 4 Q.
To open the model, take out any data.  For 5 A.

example, to open the Petrel model, we'd need a 6
Petrel license in order to take out the digitized 7
well logs that are governed by that license 8
agreement. 9

So the temporary subscriptions you had for 10 Q.
the models, have those lapsed at this point? 11

They have. 12 A.
Okay.  So you didn't want to export the 13 Q.

data because in order to do that, you would have 14
had to buy another subscription just to export the 15
data out of the models? 16

Again, the EERC's contracted to perform 17 A.
this scope by Summit Carbon Storage, and so they 18
would have had to approve and authorize us to 19
procure the software. 20

And they didn't want to pay for the 21 Q.
software? 22

MR. BENDER:  If you know. 23
MS. DOUGLAS:  I -- I don't know.  I was 24

not involved in those discussions. 25
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(MR. BRAATEN CONTINUING)  Well, you're the 1 Q.

one that just told me that the need to procure new 2
licenses was part of the reason for not exporting 3
or starting on the export of the data; right? 4

We would need to be authorized by Summit 5 A.
to start those activities. 6

And they never did that? 7 Q.
No. 8 A.
Did Lonny ask them if they would like to 9 Q.

authorize that? 10
I'm not privy to those discussions. 11 A.
The PHREEQC model is a free model, though, 12 Q.

that anyone can use and there would be no barrier 13
with subscriptions to putting all that data 14
together; right? 15

Correct.  As I testified, though, 16 A.
yesterday, I believe that all of the input data 17
used for that is described in the permit itself. 18

Have you personally had any direct 19 Q.
communications with the employees or members of the 20
North Dakota Industrial Commission about this 21
matter in the last two weeks? 22

I have not, no. 23 A.
Do you know if Lonny has? 24 Q.
I'm not aware if he has or not, but I do 25 A.

308
not believe he has. 1

As part of your work on the -- the Summit 2 Q.
project, did you do any work related to the surface 3
facilities? 4

No, I did not. 5 A.
There was a comment yesterday that I 6 Q.

believe -- and you can correct me if I'm wrong, but 7
I believe you said that these injection wells will 8
not endanger human health.  Would you agree with 9
that? 10

I believe Caitlin testified to human 11 A.
health. 12

Okay.  And did I hear it right or do you 13 Q.
agree that the testimony was that these injection 14
wells, the Class VI wells, will not endanger human 15
health? 16

(BY MS. OLSEN)  I believe I testified to 17 A.
the injection wells have engineering protocol in 18
place that would not endanger human health or the 19
environment in relation to CO

2
 injection activities. 20

Thank you.  In making that statement, did 21 Q.
you consider the potential of CO

2
 releases from 22

those surface facilities such as valves, blowouts, 23
things of that nature? 24

That was discussed later on in the permit.  25 A.
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So my references to that are in relation to the 1
injection well and the review that was done on the 2
injection well specifically. 3

Would it also be accurate to say 4 Q.
specifically with respect to the things that happen 5
downhole at the injection well? 6

The engineering safeguards in place 7 A.
downhole are such that they would prevent migration 8
of CO

2
 into USDWs or the atmosphere. 9

What about the engineering safeguards 10 Q.
between the terminus point of the Midwest Carbon 11
Express Pipeline and the wellhead? 12

(BY MS. DOUGLAS)  We believe we have 13 A.
witnesses coming up who are better suited to 14
testify to that. 15

Okay.  We had a discussion yesterday about 16 Q.
the permeability adjustment with the 2.5 17
multiplier.  Do you recall that? 18

I do. 19 A.
Did you or Lonny have conversations with 20 Q.

Summit at any point regarding that issue? 21
We did. 22 A.
And what were those conversations? 23 Q.
So as I testified yesterday, the results 24 A.

showed a slightly higher permeability that could 25
310

have been used to justify a higher multiplier.  In 1
discussions with EERC and Summit, EERC providing 2
technical advisement to use a lower value, those 3
discussions included discussions with Summit from a 4
business case.  They wanted to permit the site to 5
take a certain amount of CO

2
 and store CO

2
 within a 6

certain area.  7
And so through sensitivity modeling and 8

business considerations, it was a joint 9
determination to use 2.5.  Additionally, the 10
Commission has approved a permit for the Broom 11
Creek Formation that has used 2.5 as well. 12

What were the business considerations 13 Q.
Summit expressed regarding the use of the 2.5 14
factor? 15

Again, I just discussed the amount of CO
2
 16 A.

they were targeting and the area -- the area to be 17
permitted for CO

2
.  I discussed a little bit 18

yesterday I didn't want to overestimate the storage 19
facility area and then not inject that amount of CO

2
 20

to where we would be over-leasing the area and not 21
using it.  22

So Summit was -- Summit's preference would 23 Q.
be that that perm adjustment be a lower number 24
based on that business consideration? 25

311
Through discussions with EERC and Summit, 1 A.

the 2.5 multiplier was selected. 2
But specifically because in part of 3 Q.

Summit's business considerations of wanting to keep 4
the storage facility as small as possible for the 5
amount of CO

2
 they want to inject; right? 6

I wouldn't say it's as small as possible.  7 A.
There's just some consideration to not overestimate 8
the area needed. 9

Because if they reduce the size or the 10 Q.
boundary of that storage facility, then if there 11
are people just on the other side of that, they 12
don't need to pay for any property rights for that; 13
is that accurate? 14

Can you repeat that?  15 A.
If they reduce the geographic areal extent 16 Q.

of the storage facility boundary, it reduces the 17
number of landowners for whom they need to 18
compensate for the use of the property rights and 19
that's the business consideration; right? 20

It's a fact a smaller storage facility 21 A.
area would result in less landowners having to be 22
permitted.  The -- the business consideration 23
wasn't related to number of landowners as it was 24
area. 25
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What business interest does Summit have in 1 Q.

reducing the size or boundary of that storage 2
facility if it's not related to not having to 3
compensate landowners? 4

I -- 5 A.
MR. BENDER:  If you know the answer. 6
MS. DOUGLAS:  I don't know that.  I'd have 7

to defer to Summit. 8
(MR. BRAATEN CONTINUING)  And so the 9 Q.

compensation of landowners is the only thing you 10
know of as a business consideration that they would 11
have been thinking about in -- 12

MR. BENDER:  I think that's a 13
mischaracterization of her testimony.  Can you ask 14
the question again?  15

(MR. BRAATEN CONTINUING)  Sure.  You've 16 Q.
testified to the business consideration of the need 17
to lease landowners; right? 18

Yes. 19 A.
And that's the only business consideration 20 Q.

that you've testified to related to Summit's 21
consideration of which permeability adjustment 22
factor to use? 23

Yes, but it's not the only business 24 A.
consideration.  There's also operational costs 25
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associated with monitoring.  If they -- they use a 1
permeability multiplier in a larger permeability 2
multiplier as we discussed, it may result in a 3
larger plume, likely a larger associated pressure 4
front, larger AOR that would require additional 5
acreage to monitor, meaning additional monitoring 6
costs. 7

And every five years or so Summit is going 8 Q.
to rerun the models based on the data acquired thus 9
far from that monitoring; right? 10

Yeah.  So the regulations require a 11 A.
reevaluation of the AOR determination, no less than 12
every five years, meaning that Summit will be using 13
operational and monitoring data to history match, 14
calibrate their models and confirm their permitted 15
AOR and storage facility area are still sufficient. 16

What if they found out it wasn't? 17 Q.
So the North Dakota Century Code 18 A.

43-05-01-12 -- 19
MR. BENDER:  Let me -- let me correct you.  20

That's the Administrative Code. 21
MS. DOUGLAS:  Thank you for that 22

correction.  23
(MR. BRAATEN CONTINUING)  43-05-01, and 24 Q.

what was the next one? 25
314

12.  Dash 12.  1 A.
Okay.  2 Q.
Okay.  This contains the -- the regulation 3 A.

language regarding any changes to the storage 4
facility area on that reevaluation.  If it was 5
deemed that the CO

2
 would potentially go outside the 6

boundaries and Summit determined they needed to 7
expand the area, they would need to go through the 8
modification process. 9

And the result being potentially an 10 Q.
adjustment to the boundaries of the storage 11
facility? 12

That would require a major modification 13 A.
which I believe requires an additional hearing at 14
that point if they needed to modify the permitted 15
boundaries. 16

But if the data indicated that the storage 17 Q.
facility boundary had not been modeled in a way 18
that was accurately reflecting the conditions in 19
the last five years, that is a potential result of 20
the five-year review, that you redraw the storage 21
facility boundary; right? 22

Potentially. 23 A.
And if you did that, what do you do about 24 Q.

all the payments you've made to the landowners so 25
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far? 1

I can't speak to that. 2 A.
Is there any process you're aware of that 3 Q.

would address that? 4
Again, I believe it would be addressed in 5 A.

that major modification proceedance, which would be 6
a hearing just like the one we're in today. 7

Were there any communications about using 8 Q.
the 2.5 multiplier between EERC and the Industrial 9
Commission? 10

I can't recall specifically.  Potentially 11 A.
in their review of initial permit drafts submitted, 12
it could have been discussed. 13

If you had used 2.7 for the factor instead 14 Q.
of 2.5, how many more acres of property would have 15
been included in the storage facility? 16

I can't speak to that.  We did not run 17 A.
that case. 18

Okay.  Do you have any sense of what that 19 Q.
might be? 20

I do not because simulations are a 21 A.
complex, multi-physics approach, and so adjusting 22
the permeability is not a straight ratio to plume 23
size.  24

Would you agree that it would result in 25 Q.
316

some additional acreage? 1
Yes, I believe I stated that. 2 A.
Just a couple minutes ago you made a 3 Q.

reference to sensitivity analysis.  Do you recall 4
that? 5

Yes. 6 A.
What do you mean by "sensitivity 7 Q.

analysis"? 8
So the EERC performs sensitivity analysis.  9 A.

Some of that is discussed in -- in the permit as 10
well.  We looked at parameters that affectively -- 11
or could affect simulation results.  In addition to 12
that, to the sensitivity analysis, we also did 13
uncertainty analysis to look at how various 14
properties and distribution of properties, such as 15
permeability, could potentially impact the -- the 16
model and the simulation results. 17

And that's essentially doing quality 18 Q.
control to test the predictive utility of your 19
model? 20

I wouldn't classify it as testing the 21 A.
utility of our model.  We did those things to 22
determine what parameters we thought were 23
appropriate and justifiable for use in the model. 24

Could you do that assessment of the 25 Q.
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parameters chosen without running sensitivity 1
analysis on the model? 2

Could you repeat that?  3 A.
Could you assess the propriety of the 4 Q.

parameters used in the model without running any 5
sensitivity analysis on it?  Let me ask a different 6
question.  7

What properties did you run sensitivity 8
analysis on? 9

Sensitivity analysis, you said?  10 A.
Yep.  11 Q.
So we ran sensitivity analysis on 12 A.

injection rates, bottomhole pressure conditions, 13
wellhead temperatures, wellhead pressures. 14

For what purpose? 15 Q.
So on page 3-15, we have a paragraph 16 A.

talking about sensitivity analysis. 17
And you indicate that because of the 18 Q.

availability of data in the form of well logs, core 19
sample data and rock fluid properties, the need for 20
typical sensitivity studies of influential 21
reservoir parameters has been reduced.  Has it been 22
eliminated? 23

No, which is why we ran a sensitivity 24 A.
analysis. 25
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What's the difference between the 1 Q.

sensitivity analysis you ran and what you would 2
refer to here as typical sensitivity studies? 3

Typical sensitivity studies would vary 4 A.
more parameters potentially.  So we felt confident 5
in site-specific data to define limits of certain 6
variables so we didn't need to test those. 7

Up until you ran the injection test? 8 Q.
I -- I don't understand the question. 9 A.
Well, what were the parameters you were 10 Q.

comfortable with that you didn't need to run 11
sensitivity analysis on? 12

Things like model size, grid cell size, 13 A.
boundary conditions.  We ran certainty cases on 14
property distribution.  We didn't necessarily run 15
sensitivity cases on property distribution. 16

Would you have been confident using your 17 Q.
model to develop this application for Summit with 18
running zero sensitivity analysis? 19

I think it points back to your questions 20 A.
earlier where you asked about what is the intent of 21
running these models to define the storage facility 22
area in an area of review taking into consideration 23
the required five-year reevaluation, the amount of 24
CO

2
 that would be injected in -- in that time.  I 25
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believe running a model without sensitivity 1
analysis would -- would still provide enough 2
insight to be able to safely inject for those -- at 3
least those five years until the reevaluation time 4
period. 5

So you're comfortable with a larger margin 6 Q.
of error in the first five years? 7

Given the amount of CO
2
 that will be 8 A.

injected, the proposed CO
2
 plume size, other 9

variables such as the area of review evaluation 10
that looked at proximity of legacy wellbores and 11
things like that, given the testing and monitoring 12
plan, yes. 13

Because ultimately what we're talking 14 Q.
about here are pressures and the extent of the 15
plume, and given what's going to be injected in the 16
first five years, you don't have those same safety 17
concerns in those first five years; would that be 18
fair? 19

Could you restate that?  20 A.
You're comfortable with a greater margin 21 Q.

of error in the first five years; right? 22
Given the amount of CO

2
 that would be 23 A.

injected, that's -- that's correct, because 24
we're -- the model as a whole was used to define a 25
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boundary which is for 20 years of injection plus a 1
period of postinjection plus a buffer.  So within 2
that five years, we're talking about a much smaller 3
area. 4

And if it's not exact, it's not going to 5 Q.
be problematic because you're not going to have 6
injected enough to get out to that boundary by that 7
time anyway? 8

That's my belief.  Correct. 9 A.
Except that you're treating all of the 10 Q.

landowners inside that boundary exactly the same 11
with the first ton that goes down that well and 12
everyone on the outside of that line exactly the 13
same, meaning they get nothing; right? 14

MR. BENDER:  If -- if you understand how 15
the allocation formula works for paying royalties, 16
you can answer the question, but if you don't, I 17
would not -- I would not answer it if I were you. 18

MS. DOUGLAS:  Could you restate your 19
question?  20

MR. BRAATEN:  I can't even remember.  May 21
I have you read it back, please?  22

(Record read as requested.) 23
(MR. BRAATEN CONTINUING)  With respect to 24 Q.

compensation.  25
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I guess I don't understand your question.  1 A.

If the CO
2
's still in the boundaries, you're in 2

compliance with your permit and you're compensating 3
those within the boundary. 4

Regardless of where that CO
2
 is actually? 5 Q.

I guess to Mr. Bender's point, I'm not 6 A.
comfortable talking on the compensation rates for 7
landowners or how that's going to be distributed 8
across owners within the area. 9

And so to the extent you ran sensitivity 10 Q.
analysis on the model and to the extent you're 11
comfortable with the predictive utility of the 12
model in the ways that you used it for this 13
application, it was never a consideration to you 14
how that would affect how landowners get 15
compensated? 16

This modeling and simulation was done to 17 A.
define the boundaries.  Summit made decisions 18
related to compensation of pore space owners. 19

HEARING EXAMINER GARNER:  Why don't we 20
take a ten-minute break.  21

(Recessed at 10:00 a.m. and reconvened at 22
10:12 a.m.)23

HEARING EXAMINER GARNER:  We are back on 24
the record.  Mr. Braaten, you can resume your 25
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questioning. 1

(MR. BRAATEN CONTINUING)  You had 2 Q.
mentioned that the Industrial Commission had 3
previously accepted the use of a 2.5 factor.  Was 4
that for the Project Tundra project? 5

For those permits, correct. 6 A.
And was the EERC similarly involved with 7 Q.

developing those applications? 8
We were involved, but they had -- we were 9 A.

involved. 10
Did someone from EERC make that 11 Q.

determination in the prior case?  That was a bad 12
question.  Let me ask it again.  13

Did someone from EERC make the 14
determination to use the 2.5 permeability 15
adjustment factor in the prior proceedings related 16
to Project Tundra in which EERC was involved? 17

I can say we participated in those 18 A.
discussions.  I can't provide more details on who 19
made the determination and the parties involved as 20
that project is -- is still actively being 21
conducted and is governed by an NDA with Minnkota. 22

If you were going to assess someone else's 23 Q.
work developing the same models that EERC developed 24
for Summit's application, how would you go about 25
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assessing those models that were developed by 1
others? 2

MR. BENDER:  Do you understand what he's 3
talking about when he says "assess"?  4

MS. DOUGLAS:  I was just going to ask, 5
assessing for what purposes?  6

(MR. BRAATEN CONTINUING)  If you were 7 Q.
asked to determine if the inputs and parameters and 8
ways in which the models were set up and run would 9
be acceptable to you in your professional 10
experience such that they would support an 11
application for Class VI wells.  12

The EERC's been contracted in this 13 A.
capacity before, so I'm speaking from direct 14
experience here.  Typically, that review process 15
would come in the form of presentations about 16
inputs and assumptions used in the model by those 17
that created the model.  We would evaluate their 18
inputs and assumptions for reasonability and if 19
they're justifiable based on the data sets that 20
they had available to them, and we'd take into 21
considerations Class VI requirements related to 22
compliance.  But EERC has not in these roles -- 23
where we've been contracted to perform this work 24
before, we have not reviewed people's models or 25
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rerun their simulations to -- to double-check 1
things in that manner.  We've reviewed their inputs 2
and assumptions through presentations, reviews of 3
reports, that type of thing. 4

Presentations by whom? 5 Q.
As I mentioned, those that generated the 6 A.

models presented to us their inputs and 7
assumptions.  A lot of the information that would 8
have been in those presentations is captured -- for 9
our models that information is similarly captured 10
in the storage facility permits. 11

Did you run the model at a 2.7 adjustment 12 Q.
factor for permeability? 13

I just previously mentioned earlier today 14 A.
that we did not. 15

Why not? 16 Q.
We didn't feel it was necessary.  We made 17 A.

a decision to run it with 2.5 and so we ran it with 18
2.5. 19

Would it have cost you anything to run it 20 Q.
at 2.7? 21

Yes, it would have cost us time, so -- 22 A.
How much time? 23 Q.
-- hours, and it would have cost us time 24 A.

running it with the model license.  So we only 25
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have -- we pay for a model license for a month.  1
Running the model would tie up that license for a 2
week or so. 3

Because that's how long it takes to run 4 Q.
the model? 5

A model this size typically could be 6 A.
anywhere from two days to a week of run time, 7
depending on if any errors are encountered and you 8
have to restart the model. 9

Meaning that if you had to restart the 10 Q.
model, it could take up to a week? 11

Potentially. 12 A.
Could it take longer than a week? 13 Q.
Potentially, if there are model errors 14 A.

which can't be necessarily predicted when the 15
simulator is going to experience a numerical error 16
and give an error file.  17

But you think an engineer could replicate 18 Q.
it in four weeks? 19

You asked me how much time it would take 20 A.
to -- to build a model and I said four weeks to 21
build the model.  That's different than running the 22
simulations. 23

Okay.  So several weeks to replicate the 24 Q.
model and then at least another week to run it? 25
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Correct. 1 A.
So it's your testimony that another 2 Q.

engineer could both replicate and run that model in 3
five weeks? 4

If the model they built ran and didn't 5 A.
experience any numerical errors that they would 6
have to troubleshoot. 7

Have you ever set up and run a model that 8 Q.
didn't have any numerical errors that had to be 9
troubleshooted? 10

Myself personally, no. 11 A.
There's a binder directly in front of you 12 Q.

there with a number of tabbed exhibits.  If you 13
don't mind, can I have you open it to landowner -- 14
or LO-63.  15

I'm there. 16 A.
Are there features on this map that you 17 Q.

recognize from the shapefiles submitted by Summit 18
to the DMR? 19

These appear to be the storage facility 20 A.
boundaries and the AOR for the three permits. 21

Are you also familiar with the maps that 22 Q.
were produced to indicate the 5-, 10- and 20-year 23
pressure increases in the area of the injectors? 24

Yes, I'm familiar with those. 25 A.
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And does it appear that one of those is 1 Q.

also overlaid on this exhibit? 2
It does appear that way, but it's 3 A.

difficult to see given the color scale for that 4
layer. 5

You are familiar with the maps that were 6 Q.
generated to indicate the areal extent of the 7
pressure increases in the reservoir that were in 8
the application; right? 9

I am. 10 A.
And so you'd agree that there will be 11 Q.

increases in the pressure in the formation well 12
outside the boundaries of the storage facility? 13

Yes.  If we may, I'd like to speak off 14 A.
page 4-2 of the permit. 15

Okay.  16 Q.
Figure 4-1. 17 A.
And just for the record, the permit being 18 Q.

referenced is Exhibit 1A? 19
Correct.  So this map is showing the 20 A.

predicted maximum subsurface pressure due to 21
injection from the three sites.  So this is at 22
20 years is where -- of injection is where we see 23
the maximum.  And as you can see, the pressure 24
increase extends beyond the proposed facility 25
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boundaries in the area of review. 1

What variable of Darcy's law limits the 2 Q.
amount and rate at which you can inject CO

2
? 3

I don't think I could speak to that 4 A.
without the equation in front of me. 5

What limits your ability to inject CO
2
 into 6 Q.

these Class VI wells?  Let me ask that again.  7
What limits the rate and amount of CO

2
 that 8

you can inject into that reservoir through these 9
Class VI wells? 10

So the bottomhole pressure constraint is 11 A.
the -- the regulatory constraint that dictates the 12
amount of CO

2
 that can be injected into these wells.  13

So that bottomhole pressure constraint is derived 14
as 90 percent of the fracture pressure gradient.  15
So bottomhole pressure is the regulatory constraint 16
for the Class VI. 17

And the bottomhole pressure is obviously 18 Q.
directly impacted by existing pressures in the 19
formation; right? 20

That's correct. 21 A.
Are you familiar with the intervention by 22 Q.

Minnkota in this proceeding? 23
Generally. 24 A.
Are you familiar with where the well is 25 Q.
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that they had concerns about? 1

Yes. 2 A.
Is Summit's project going to affect the 3 Q.

ultimate bottomhole pressure that limits Minnkota's 4
project? 5

There will be pressure interference. 6 A.
Can I have you go back to Exhibit LO-63? 7 Q.
I'm there. 8 A.
Do you see in the legend there there's a 9 Q.

number of different colors, and I'll agree with you 10
the color scale's a bit off, but down near the 11
bottom next to Swenson there's a white color.  Do 12
you see that? 13

Yep. 14 A.
Do you see the land that sits right in 15 Q.

between the areas of review of the three different 16
storage facilities? 17

Yes. 18 A.
Is there going to be pressure interference 19 Q.

with Mr. Swenson's lands and pore space? 20
Define "pressure interference with." 21 A.
From the Class VI injectors that Summit is 22 Q.

going to inject CO
2
 into.  23

There will be a pressure increase in the 24 A.
reservoir due to injection.  The map does show the 25
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pressure increase will be in the pore space below 1
that land. 2

Which would similarly limit the ability to 3 Q.
inject into the pore space in that part of the 4
reservoir based on limits to bottomhole pressure 5
that are being affected by that pressure 6
interference by Summit's Class VI wells? 7

Yes, potentially. 8 A.
How much is Summit compensating for that? 9 Q.
They're not required to compensate based 10 A.

on North Dakota Class VI laws.  They're required to 11
compensate for use of pore space for CO

2
 storage.  12

Injection will cause pressure increase. 13
Which reduces the availability of pore 14 Q.

space for storage of substances? 15
No.  The pore space is still there.  It's 16 A.

not taking the pore space away. 17
It reduces the availability of the pore 18 Q.

space for the storage of substances? 19
I don't agree with that characterization. 20 A.
Why not? 21 Q.
An operator could come in and still 22 A.

develop that and store CO
2
 in that pore space. 23

Subject to a bottomhole pressure 24 Q.
limitation that has been significantly impacted by 25
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the three Class VI wells surrounding him; right? 1

For the amount.  Bottomhole pressure might 2 A.
impact potential injection rates, not necessarily 3
the volumes that could be stored there.  So one 4
thing to note that while injection operations will 5
increase pressure, when injection stops or if 6
injection rates are limited, after injection stops 7
pressure will die off in the reservoir, and we have 8
a map that demonstrates that.  9

During operations, you know, if Summit's 10
injecting at a lower rate, there will be a lower 11
pressure increase.  It could also, you know, shut 12
in wells which would result -- or decrease -- which 13
would result in additional pressure decreasing 14
there.  The pressure increase is temporary, but a 15
developer could come in and still inject CO

2
 there. 16

And you show equilibrium of pressures ten 17 Q.
years after operations; right? 18

The permit has a map that demonstrates 19 A.
this pressure decrease.  It doesn't represent 20
pressure equilibrium. 21

What would you project that to be in time 22 Q.
from the end of operations? 23

We did not simulate that. 24 A.
Would you expect it to be more than 25 Q.
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20 years? 1

We'd have to simulate that. 2 A.
Significant pressure interference for at 3 Q.

least 30 years of Mr. Swenson's pore space caused 4
by the Summit project? 5

Again, it would limit injection rates.  It 6 A.
wouldn't limit the total volumes that could be 7
stored on his land.  So to answer your question, 8
there would be a pressure increase of approximately 9
500 psi up to a thousand psi increase over the 10
current pressure of the Broom Creek today for up to 11
30 years. 12

What's the economic incentive for 13 Q.
injecting CO

2
 into the pore space? 14

Can you clarify that question?  15 A.
Is Summit being paid in the form of tax 16 Q.

credits by the federal government to inject CO
2
 in 17

the pore space? 18
I believe Wade testified yesterday as to 19 A.

the -- the economic drivers behind their project.  20
I can't answer questions on that. 21

Will the 45Q credits be in place in the 22 Q.
same form and amount 30 years from now? 23

MR. BENDER:  Objection.  Calls for 24
speculation. 25
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HEARING EXAMINER GARNER:  Overruled. 1
MS. DOUGLAS:  As written today?  2
(MR. BRAATEN CONTINUING)  Correct.  3 Q.
No.  But as I mentioned, while Summit's 4 A.

operating, there's nothing that would preclude an 5
operator from coming in and injecting to store CO

2
.  6

The same amount of pore space would still exist.  7
They would just have to inject at lower injection 8
rates, but they could still get the same amount of 9
CO

2
 in that pore space over time. 10

How much longer amount of time? 11 Q.
We have not run that model. 12 A.
MR. BRAATEN:  Real quick, I apologize, on 13

the prior exhibit, LO-83, I did not move to admit, 14
and I would move to admit LO-83. 15

MR. BENDER:  Did you say 83 or 63?  16
MR. BRAATEN:  83.17
MR. BENDER:  Oh, that one.  I'm sorry.18
MR. BRAATEN:  I'm skipping back.19
HEARING EXAMINER GARNER:  Any objections?  20
MR. BENDER:  No objection. 21
HEARING EXAMINER GARNER:  The exhibit is 22

admitted. 23
(MR. BRAATEN CONTINUING)  You talked 24 Q.

yesterday briefly about the area of review and 25
334

corrective action.  Did you look at the old wells 1
that have been P and A'd around the area of the 2
storage facilities? 3

(BY MS. OLSEN)  We did. 4 A.
What did you look at in those wells? 5 Q.
Particular to this permit, there are no 6 A.

legacy wells in this area. 7
Within the area of review? 8 Q.
Within the area of review for the TB 9 A.

Leingang, that's correct. 10
Did you look at the legacy wells that are 11 Q.

closest but not within your area of review? 12
We did not evaluate wells outside of the 13 A.

area of review. 14
Okay.  Are you aware of the Fritz-Lutz 1 15 Q.

well? 16
I don't believe that was in the area of 17 A.

review. 18
Are you aware of where it is in relation 19 Q.

to the area of review? 20
Which area of review?  21 A.
Any of them.  22 Q.
Not at this moment. 23 A.
And are you familiar with the Richter 1 24 Q.

well? 25
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I recall the Richter 1 well. 1 A.
Did you assess that well in any way as 2 Q.

part of your work on the Summit project?3
No.  Class VI rules only require 4 A.

evaluation of wells within the area of review. 5
Can I have you turn to Figure 4-1, the 6 Q.

pressure map we were taking a look at a moment ago.  7
(BY MS. DOUGLAS)  We're there. 8 A.
Are the dots on this pressure map 9 Q.

indicative of wells? 10
Yes. 11 A.
Are you generally familiar with the two 12 Q.

wells I mentioned being to the southwest of the 13
storage facility represented on this map?  Sorry.  14
I don't know who I'm talking to.  Either of you who 15
knows.  16

Not based on the current map.  They're not 17 A.
labeled or have well names, so I can't identify 18
them based on this map. 19

And just based on your familiarity with 20 Q.
your location, does it appear that the -- let me 21
ask a different question.  22

Based on your familiarity with the Richter 23
1 well, is it your understanding that that well is 24
generally to the south or southwest of the storage 25
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facilities? 1

(BY MS. OLSEN)  I don't recall that 2 A.
information, but if you say it is. 3

So if we look directly south from the SCS1 4 Q.
injection wells that is indicated on the map with 5
the green triangle, if you go south of that until 6
you're outside of the area of review and storage 7
facility boundaries, almost directly south in blue 8
there is a dot and it is a dot directly south of 9
the green triangle and within the area that I 10
believe is indicated as a 400 psi pressure 11
differential.  Do you see where I'm pointing at 12
that? 13

I do. 14 A.
Does that well have surface casing below 15 Q.

the depth of the uppermost freshwater aquifer or 16
U.S. drinking water aquifer? 17

I don't have that information in front of 18 A.
me.  19

Have you assessed the integrity of the 20 Q.
plugs on that well? 21

For this permit, only wells within the 22 A.
area of review are required to be assessed. 23

I understand.  But as a factual matter 24 Q.
regardless of a requirement, did you assess the 25
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integrity of the plugs on that well? 1

I did not. 2 A.
And did EERC assess that? 3 Q.
I don't recall. 4 A.
Do you know if Summit assessed that? 5 Q.
I don't know. 6 A.
You'd agree that the reservoir pressures 7 Q.

in the area of that well are going to increase by 8
400 psi based on your modeling as indicated on this 9
map at Figure 4-1? 10

That's correct. 11 A.
Did you run an MIT on the well? 12 Q.
We did not.  I assume the well is plugged. 13 A.
When was it plugged? 14 Q.
I don't know.  Most of the wells in this 15 A.

area are vintage and drilled in the '70s.  That's 16
my assumption. 17

Or even earlier? 18 Q.
Sure. 19 A.
Some of them plugged before the 1950s 20 Q.

even? 21
Perhaps. 22 A.
So plug job that's 70 years old now? 23 Q.
Seven years?  24 A.
70.  25 Q.
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Perhaps. 1 A.
And it was plugged before we had the oil 2 Q.

and gas conservation laws on the books in North 3
Dakota we have now? 4

Plugging rules were different, yep. 5 A.
How much time and expense would be 6 Q.

required to pressure up an MIT and run it at 400 7
psi on that well? 8

(BY MS. DOUGLAS)  That -- that well's 9 A.
abandoned and so it's -- it's not accessible at the 10
surface.  You'd have to redrill out the plugs and 11
recomplete it to get any information out of it. 12

Was there an assessment of whether that 13 Q.
might need to be replugged? 14

No.  Again, Caitlin's testified and stated 15 A.
here a couple times we're only required to evaluate 16
the wells in our AOR.  17

I would like to say -- point out, we did 18
look at potential leakage or ribbing of leakage in 19
that well.  So if I could direct you to page 3-41 20
to map -- to the map in Figure 3-2.  So we modeled 21
a case here assuming hypothetical leakage pathways, 22
again, hypothetical leakage pathways, meaning that 23
there's a leakage pathway through plugs for this 24
model.  If there was a leakage pathway due to the 25
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pressure increase -- maximum pressure increase from 1
injection, we're estimating over the life of the 2
project only .005 meters cubed of formation fluid 3
could leak up through that well, again assuming 4
it's leaking, into overlying formations.  5

So, again, we have not evaluated that 6
particular well.  It's outside of our AOR.  We 7
don't believe that there is endangerment of USDWs 8
due to leakage. 9

But if the plugs were bad, your modeling 10 Q.
indicates that fluids from the formation would 11
travel up that well in some amount to the 12
freshwater drinking aquifer that is not protected 13
by a surface casing? 14

The Broom Creek as it sits today is 15 A.
overpressurized.  If those plugs were bad because 16
the Broom Creek is overpressurized, fluids would 17
already be flowing. 18

How much psi would it take to bust those 19 Q.
plugs? 20

I don't have that calculation. 21 A.
So you don't know if the pressure 22 Q.

formation would cause those plugs to burst right 23
now? 24

(BY MS. OLSEN)  Class G cement is 25 A.
340

typically rated to 5,000 psi. 1
Is that what they used in 1945? 2 Q.
I'd have to look at the plugging records 3 A.

to look at that specific well. 4
Do they have plugging records? 5 Q.
I don't know. 6 A.
Do you have any familiarity with how wells 7 Q.

were plugged in North Dakota in the 1940s? 8
Generally, yes. 9 A.
Based on what? 10 Q.
My experience working for the Department 11 A.

of Mineral Resources. 12
If you put a Class VI injector on the 13 Q.

Swenson land and ran it at the same rates and 14
volumes that Summit is going to run its wells, 15
would that have any impact on Summit's project? 16

(BY MS. DOUGLAS)  Yes, potentially. 17 A.
Do you think Mr. Swenson could get a Class 18 Q.

II disposal well into the Broom Creek Formation 19
permitted on his land in between the three Class VI 20
injectors? 21

So my understanding is that the -- the 22 A.
Commission -- and I might not be using the proper 23
terms -- but if they grant this permit, they will 24
define this as a field, and so my understanding is 25
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Mr. Swenson could permit the Class II or a Class VI 1
well on his land.  He would have to work with the 2
Commission and make sure that he abides by any 3
Commission orders related to those field rights. 4

Given your knowledge of the technical 5 Q.
feasibility of that, do you think the Commission's 6
going to grant that permit? 7

I think development of any subsurface 8 A.
resources in the state require the cooperation of 9
many entities, including landowners and project 10
developers. 11

How is Summit cooperating with Mr. Swenson 12 Q.
to allow him to develop his pore space subject to 13
the pressure increases caused by Summit's Class VI 14
wells? 15

Is Mr. Swenson actively trying to develop 16 A.
those?  17

Do you have the answer to my question? 18 Q.
I don't have any knowledge of Mr. Swenson 19 A.

actively trying to develop those. 20
And so if Summit is preventing him from 21 Q.

developing those, what does it matter if he's 22
actively trying to develop them right now or not? 23

Could you clarify how Summit's -- 24 A.
Why are you saying it's significant or 25 Q.
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relevant whether or not Mr. Swenson is actively 1
trying to develop a Class II well? 2

Your question you asked me, I believe -- 3 A.
and it can be repeated back here, but I believe you 4
asked why is Summit preventing Mr. Swenson from 5
developing his pore space. 6

Okay.  Well, if I asked that, I apologize.  7 Q.
My intended question is has Summit worked with 8
Mr. Swenson or reached out or talked to him about 9
how their operations are going to affect his 10
ability to use his pore space? 11

I was not privy to the discussions between 12 A.
Summit and Mr. Swenson. 13

Would you agree there's going to be about 14 Q.
a 900 psi pressure increase in the pore space in 15
the reservoir under Mr. Swenson's land? 16

Approximately, yes. 17 A.
Is the max bottomhole pressure about 18 Q.

3,000, 3,500?  What's the max bottomhole pressure 19
on the BK Fischer? 20

It's on the range of, yeah, 3,600 psi to 21 A.
3,800 psi, depending on what site-specific data -- 22

So you're going to increase the pressure 23 Q.
in his pore space by approximately 25 percent of 24
the max bottomhole pressure? 25
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I've not done the specific calculations, 1 A.

but if you're saying that's what it is -- 2
Is 900 approximately one-fourth of 3600? 3 Q.
Yep. 4 A.
There was testimony yesterday about the 5 Q.

delineation of the CO
2
 plume boundary, and I believe 6

the testimony was that it was determined to be at a 7
5 percent concentration of CO

2
 in the aquifer as the 8

edge of the CO
2
 plume; is that right? 9

That's correct. 10 A.
And can you tell me again why 5 percent? 11 Q.
Yes.  So there's several studies out there 12 A.

that suggest that 5 percent is the detection limit 13
for monitoring techniques, particularly 3D seismic. 14

Would it be fair and accurate to say that 15 Q.
at the bottom of the injector, bottomhole, you've 16
got about a hundred percent CO

2
 in the formation, 17

would that be fair, during injections? 18
Right -- right at the injection well?  19 A.
Right.  I'm just saying if you start 20 Q.

aground like right at -- where you're injecting, we 21
can make an assumption that the CO

2
 is a hundred 22

percent of the fluid right there; right?  Within 23
one inch of the bottom of the well -- actually, let 24
me ask you something.  Are they perforating the 25
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well? 1

They will be perforating the well. 2 A.
Okay.  3 Q.
Or -- yes, they will be perforating the 4 A.

well. 5
Is there going to be a lateral? 6 Q.
No. 7 A.
Okay.  So within the wellbore we're at a 8 Q.

hundred percent CO
2
? 9

Correct. 10 A.
And you're indicating the edge of the 11 Q.

plume is 5 percent CO
2
? 12

Correct. 13 A.
Does the concentration of CO

2
 become more 14 Q.

diluted in a linear manner as you move away from 15
the wellbore? 16

No, not necessarily.  I'd like to point 17 A.
you to page 3-25 and 3-26. 18

Okay.  19 Q.
So these are showing cross-sections 20 A.

through the simulated plume.  These are 21
representing the gas saturation in the model cells.  22
So saturation of CO

2
 is also dictated by the 23

porosity and permeability of the rock, so you'll 24
note -- so, again, this has the 5 percent 25
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saturation cutoff.  You'll note along the wellbore 1
you see an area of white, so this is on Figure 2
3-15a.  Even at the wellbore saturation is below 3
5 percent due to the porosity and permeability in 4
that model layer.  5

So it's -- it's dependent on porosity and 6
permeability and how the CO

2
 would flow in the 7

formation.  8
And just a point of clarification, 9

saturation will never be a hundred percent.  CO
2
 10

injection can never move all of the formation fluid 11
out of -- out of the rock. 12

Okay.  Thank you.  If we held constant 13 Q.
permeability and porosity, would the CO

2
 become more 14

diluted in a linear or logarithmic function as you 15
move away from the wellbore? 16

Not directly linear or logarithmic, but 17 A.
generally it would.  At the edges of the plume is 18
where you see more mixing of CO

2
 with -- with brine.  19

So, generally speaking, if we were to plot 20 Q.
the reduction in CO

2
 concentration on a linear scale 21

out to 1 percent, and let's pretend we can measure, 22
would the area of that line representing 6 percent 23
to 1 percent be much longer than the rest of the 24
line? 25
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Based on the volumes being simulated here, 1 A.

no, it would be much, much smaller because you'd 2
have a larger area with higher saturation. 3

Would the area over which the saturation 4 Q.
changes from 10 percent to 0 percent be 5
significantly longer than the area over which it 6
changes from 20 percent to 10 percent? 7

I can't really make an educated guess on 8 A.
that -- 9

What would you expect? 10 Q.
-- at this time. 11 A.
Would you expect that area from 10 to 12 Q.

0 percent to take longer or be longer than the area 13
from 10 to -- or 20 to 10 percent based on what you 14
know about how it dilutes as it moves away from the 15
wellbore as an engineer? 16

Again, I don't think I could -- could 17 A.
speak on that. 18

Okay.  And the 5 percent, again, though, 19 Q.
was chosen because that's essentially the detection 20
limit and that's the lowest limit you can detect 21
with running the models?  Sorry.  Let me start 22
over. 23

The 5 percent is used because that is the 24
detection limit from the seismic? 25
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Correct.  Based on published studies -- 1 A.
Okay.2 Q.
-- from other carbon capture and storage 3 A.

sites that are in operation. 4
But you agree that's not actually the 5 Q.

border or the edge of where the actual CO
2
 being 6

injected is traveling to? 7
As discussed, it's the boundary we can 8 A.

detect. 9
How? 10 Q.
With seismic. 11 A.
But only to a 5 percent concentration of 12 Q.

CO
2
; right? 13

Yep. 14 A.
So we know that there is CO

2
 outside of 15 Q.

that boundary if that boundary is set at 5 percent.  16
It sure doesn't go from 5 percent to 0 within a 17
millimeter; right? 18

There's the potential for CO
2
 to be -- 19 A.

It's not just potential.  Just as a matter 20 Q.
of physics, there's obviously CO

2
 outside of that 21

boundary; right? 22
Yeah. 23 A.
Is there a plan to put two different 24 Q.

wellbores in at each injector site? 25
348

That's my understanding. 1 A.
Is the intent to do any kind of 2 Q.

directional drilling with the wellbores? 3
I believe so, but I can defer questions of 4 A.

that to a witness who can answer in more detail. 5
Okay.  Did someone generate a PHI-H map 6 Q.

for the reservoir in the area -- areas of review?7
I don't believe one was provided in the 8 A.

permit and I'm not sure if one was produced. 9
Would the -- would EERC have produced the 10 Q.

PHI-H map if one was produced? 11
Yes.12 A.
Can I have you look at Figure 3-1? 13 Q.
I'm there. 14 A.
It says the distributed PHIE property 15 Q.

along a roughly west-east cross-section.  It seems 16
obvious, but I want to make sure I understand.  The 17
little callout in the upper left with the red line, 18
does that indicate the cross-section? 19

That does.  The red line's the path of the 20 A.
cross-section. 21

Okay.  Do you see the vertical line for 22 Q.
the Archie Erickson 2? 23

I do. 24 A.
And do you see just to the left of that 25 Q.
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there's a couple areas with some fairly significant 1
pockets of red, I'll call them? 2

Yep. 3 A.
And then if we look over at the Milton 4 Q.

Flemmer, just to the right of that there's an area 5
that is mostly blue and green with just a little 6
yellow.  Do you see where that is? 7

I do. 8 A.
If we took a hundred-foot diameter core in 9 Q.

that area with the red splotches just to the left 10
of the Archie Erickson and then we took a 11
hundred-foot diameter core in that area with the 12
blue and green just to the right of the Milton 13
Flemmer, would one of those cores contain more 14
available pore space for the storage of substances 15
than the other? 16

Yes.  If we're -- we're -- in a 17 A.
hypothetical case if we're assuming that this model 18
is a hundred percent accurate and represents the 19
rocks there, where you have higher porosity, you're 20
going to have more pore space just mathematically. 21

And there's also a difference -- if we did 22 Q.
that same exercise, there's also a difference in 23
the amount of pore space available for storage 24
based on the vertical extent of the formation; 25
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right? 1

You're saying based on the thickness?  2 A.
Correct.  3 Q.
Yes.  That would be a factor in that 4 A.

calculation -- sorry.  That would be a factor of 5
the calculation, would be height, if you're 6
calculating volume. 7

And would a PHI-H map show us 8 Q.
geographically what the various values were, taking 9
into account the porosity as well as the thickness? 10

It would for the realization of the model 11 A.
in the permit.  One thing to understand, while we 12
use site-specific data as controls, we used 13
variograms and other means to distribute properties 14
to the best of our ability.  It doesn't mean that 15
the model will be a hundred percent accurate, which 16
is why we have that five-year reevaluation period 17
in case our model -- or the actual subsurface 18
geology is slightly different than our model, so 19
that we can account for those differences in how 20
bottomhole pressure is responding to injection as 21
well as how the CO

2
 plume is migrating in the 22

reservoir. 23
But if we look at Figure 3-1 in that area 24 Q.

of red just to the left of the Archie Erickson, 25
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you're not saying that the model just randomly 1
allocated an area of higher porosity to that 2
specific location based on, you know, a factor of 3
variability.  It's doing that because it is 4
predicting that that actually has more porosity 5
there in that specific location; right? 6

It's being informed by control points, but 7 A.
we did uncertainty analysis looking at a hundred 8
different cases for property distribution -- sorry, 9
not a hundred -- a thousand different cases for 10
property distribution.  We chose the one P50 case 11
which we feel is the most likely. 12

And you couldn't have done that unless you 13 Q.
were able to do sensitivity analysis? 14

Uncertainty analysis. 15 A.
Sorry.  16 Q.
But, yes, that's correct.  Those are the 17 A.

steps we performed to determine which model we had 18
the highest confidency in being the most probable 19
case. 20

And it's important to do that; right? 21 Q.
When you're the operator looking to define 22 A.

the boundaries of your storage facility area, it's 23
important as you will be obligated to operate and 24
CO

2
 must stay within those bounds. 25

352
What if you're the landowner with pore 1 Q.

space on the outside of that boundary, is it 2
important for them? 3

I don't understand what context it would 4 A.
be important for them.  The operator's required to 5
keep CO

2
 within their boundaries.  If CO

2
 is going 6

to go outside their boundaries, they're in 7
noncompliance with their permit.  If they have to 8
adjust their boundaries, they are going to have to 9
amalgamate or acquire that additional pore space 10
outside, go through this major modification and 11
hearing process to get that approved. 12

With respect to the compensation being 13 Q.
paid to the landowners whose property is being used 14
by Summit, is there any consideration given to the 15
actual porosity or actual thickness of their pore 16
space? 17

I believe Summit chose to treat all 18 A.
landowners within the storage facility area 19
equally, meaning that the compensation is based by 20
a total amount of CO

2
 injected and they're given the 21

proportional payment for the amount of land they 22
have within the storage facility area.  They did 23
not use a volumetric approach.  So in a volumetric 24
approach landowners would be paid for the actual 25



NDIC HEARING - VOLUME II June 12, 2024

STEPHANIE A. SMITH Sheet 29 of 118
(701)255-3513 EMINETH & ASSOCIATES Page 353 to Page 356

353
amount of CO

2
.  Why that's not done is it -- it 1

would -- it would benefit the landowners directly 2
around the injection well, so Summit chose to treat 3
all landowners within the storage facility area 4
equally instead of -- 5

Accurately? 6 Q.
I don't agree with that classification. 7 A.
Well, they're not paying the landowners 8 Q.

based on the amount of CO
2
 being stored in their 9

pore space; right? 10
Summit's paying for the use of the pore 11 A.

space, so they are leasing the pore space. 12
Are they leasing the pore space from my 13 Q.

clients? 14
My understanding is that your clients are 15 A.

outside of the storage facility area boundary, so 16
their pore space is not being leased for storage of 17
CO

2
. 18

Can I have you flip back to Landowner 63.  19 Q.
I'm there. 20 A.
If you see the different colors next to 21 Q.

the names and you look at the map, there are blocks 22
of colors both within and without the storage 23
areas, areas of review and outside of those 24
boundaries? 25
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Yep. 1 A.
I apologize.  Bear with me one moment.  I 2 Q.

think I may be done.  3
Is there a place in the permit application 4

where thickness or porosity is broken down by 5
landowner or tract? 6

No. 7 A.
Okay.  Whether it's in the application or 8 Q.

not, was that ever done or attempted by EERC, to 9
your knowledge? 10

No. 11 A.
How does it affect the accuracy of your 3D 12 Q.

seismic if you are not doing it on certain tracts? 13
It has the potential to reduce the 14 A.

resolution and quality of the seismic data. 15
And does it reduce the resolution and 16 Q.

quality just for that area specifically or does 17
that lack of seismic in that area impact the 18
quality of the other data? 19

So the quality of the seismic data is 20 A.
dependent on the fold as well as the source 21
receiver offsets, so it's dependent -- the quality 22
of the image is dependent on the fold within each 23
area.  Fold is lower when you aren't allowed to 24
have source and receivers in a specific tract.  25

355
However, if you have sufficient source receiver 1
offset, the quality of data will be lesser for 2
shallower formations, but you would -- depending on 3
the side of the land where you don't have source 4
and receivers, you may still have source -- 5
sufficient source and receiver offset to produce 6
high-quality images with a seismic of the deeper 7
formations.  8

Again, that's going to be dependent on the 9
depth of the reservoir, the source receiver offset 10
and the area where receivers and source weren't 11
allowed to be placed or operated. 12

MR. BRAATEN:  I don't have any further 13
questions. 14

HEARING EXAMINER GARNER:  Any questions 15
from the staff?  16
                                        EXAMINATION 17
BY MS. MADCHE:18

I have some questions.  I would like to 19 Q.
start out with some of the questions that were 20
deferred to this group from earlier.  Let's see 21
here.  22

So you had given testimony on the location 23
of coal reserves and coal leases within the three 24
storage facility permits.  Would you be able to 25
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answer approximately how close mining activity 1
currently is from proposed equipment, aboveground 2
infrastructure for the three facilities?  So to 3
repeat, for each three storage facility permits, 4
what's the proximity to current mining activity to 5
date from the aboveground surface infrastructure?  6
And if you need to defer that, that's fine.  Just 7
let me know.  8

(BY MS. DOUGLAS)  All right.  I'm going to 9 A.
point you to the Exhibit 2.  10

MR. BENDER:  It's 1B. 11
MS. DOUGLAS:  1B.  Exhibit 1B, page 280.  12

This is the Archie Erickson/BK Fischer permit.  13
(MS. MADCHE CONTINUING)  Yep.  14 Q.
Figure 2-50.  So these reflect the closest 15 A.

mining operations from the Coyote Creek and Beulah 16
Mine which are the closest mining operations to any 17
of the three storage facility areas.  And you can 18
see on this map green shows future mining 19
activities and brown shows mined out -- or areas 20
where mining has already taken place.  And you can 21
see the approximate distance from those to the 22
proposed injection sites as well as the flowlines.  23
So here the scale we're looking at, I believe those 24
are townships.  So it's approximately three to 25
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four miles, the surface facilities are, from the 1
future mining activities. 2

And just to confirm, yesterday in your 3 Q.
testimony you had stated that there were no active 4
coal leases where surface infrastructure was 5
planned for the three facilities; correct? 6

Correct. 7 A.
So earlier I had asked a question on why 8 Q.

the Milton Flemmer 1 was used as the type log in 9
Article 1.15 for all three storage agreements.  10
Could you elaborate as to why? 11

I can.  So the Milton Flemmer well 12 A.
penetrates the entire thickness of the Amsden, so 13
it was used as the type log so that we could 14
accurately represent the depth to the top and the 15
bottom of the Amsden and the thickness.  The other 16
two stratigraphic test wells drilled for the other 17
storage facility areas do not penetrate the entire 18
Amsden.  That is why the Milton Flemmer 1 well was 19
used as the type log for all three storage 20
facilities. 21

When it comes to the royalty payments, 22 Q.
would you agree that due to the lack of history 23
matching data that we have that there would be more 24
uncertainties to allocating via volumetric versus 25
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the tract participation as Summit has chosen to go 1
forward with? 2

I would agree with that.  I'd also add 3 A.
that there are limitations for using monitoring 4
methods to quantify the amount of CO

2
 in a given 5

area in the subsurface.  Monitoring methods such as 6
3D seismic and time lapse changes that can be 7
captured in 3D seismic are susceptible to both 8
changes in pressure and changes in fluid 9
saturation, so you would not be able to accurately 10
separate out effects of pressure from CO

2
 saturation 11

in order to assure you're compensating landowners 12
using a volumetric approach. 13

So now I'm going to move forward to 14 Q.
questions that I have from Section 2 on the 15
geologic exhibits.  For the storage facility permit 16
for the TB Leingang, what was the maximum pressure 17
applied during the microfracture testing in the 18
Milton Flemmer 1 well within the Spearfish/Opeche 19
Formation? 20

I'll defer that question to a later 21 A.
witness who was involved in those tests. 22

Would you be able to state who it's being 23 Q.
deferred to specifically? 24

Ms. Jean Oddy. 25 A.
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Okay.  As it pertains to all three of the 1 Q.

storage facility permits and to their stratigraphic 2
test wells, can you explain how you determined 3
which sand package within the Broom Creek you 4
target for your microfracture in situ stress test 5
to determine the fracture propagation pressure 6
gradient? 7

I'll also have to defer that to Ms. Oddy. 8 A.
Okay.  For all three of the applications 9 Q.

and the three stratigraphic test wells, was the 10
next dissipation zone above the injection zone, so 11
your Inyan Kara, sampled at all three facilities? 12

I believe so, yes. 13 A.
And did those samples show evidence that 14 Q.

the formations are currently hydraulically 15
separated? 16

That's our interpretation of the data, 17 A.
yes. 18

And in all three storage facility permits, 19 Q.
has any Fox Hills wells been sampled? 20

(BY MS. OLSEN)  There's historical 21 A.
groundwater sampling data in Appendix B throughout 22
each of the three permits.  Plans to test those 23
wells in the baseline sampling plan are described 24
in Section 5 and will be testified to later. 25
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So just to confirm, you reviewed any data 1 Q.

that already existed which would be in Appendix B, 2
but no baseline sampling has started in the Fox 3
Hills? 4

That's correct. 5 A.
Core plugs taken from the base of the 6 Q.

upper confining zone in the Milton Flemmer 1 well 7
had a fairly high anhydrite weight percentage, 8
around 86 to 98 percent.  Similar in the Archie 9
Erickson, there was around 95 and a half percent 10
shown.  Did geochemical modeling indicate that it 11
was likely that the boundary between the two 12
formations would dissolve due to that percentage of 13
anhydrite? 14

(BY MS. DOUGLAS)  Geochemical modeling 15 A.
done for the upper confining zone showed little to 16
no dissolution of anhydrite due to geochemical 17
reactions with the modeled CO

2
. 18

And would that apply for both the TB 19 Q.
Leingang and the BK Fischer? 20

That's correct. 21 A.
So I'm going to ask some questions related 22 Q.

to the formation imaging logs.  Would you be the 23
correct witness to answer for all three storage 24
facility permit applications?  I only ask because 25
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it was discussed that you were going to have 1
another witness at the end that would talk about 2
differences between the three facilities, or are 3
you good with answering them? 4

We're good with answering the questions to 5 A.
all three. 6

Okay.  So in the Milton Flemmer 1 well, 7 Q.
both in the formation imaging logs and within the 8
thin sections specifically where high anhydrite 9
content existed, there were a handful of fractures 10
that were shown.  Can you please explain why these 11
fractures don't pose a risk to the storage 12
facility?  13

You said for the upper confining zone?  14 A.
Yes.  15 Q.
Could you point to specifically what depth 16 A.

interval?  17
So in figure 2-33 and into 2-34 in the TB 18 Q.

Leingang application, it shows that there are a 19
handful of resistive litho-bound fractures present 20
in the Opeche/Spearfish interval.  Why are these 21
fractures not a concern as far as containment? 22

They're not a concern for containment 23 A.
because they're commonly filled.  In the case of 24
the resistive bound fractures, they're commonly 25

362
filled with anhydrite. 1

So they wouldn't have transmissibility to 2 Q.
have CO

2
 move through them? 3

Correct.  They wouldn't have 4 A.
transmissibility in the sense of they wouldn't have 5
sufficient permeability. 6

So now in the BK Fischer application, 7 Q.
similarly in the Archie Erickson 2 well, the 8
investigation also found fractures, including one 9
minor fault.  I would have the same questions for 10
that one.  I'll let you get to the -- the figure 11
here.  So Figure 2-30 (c) specifically would show 12
some of the fractures and the minor fault that was 13
found within the Opeche/Spearfish interval.  14

For this well the fractures were also 15 A.
commonly filled either with anhydrite or clay.  In 16
the case of the minor fault, it -- it appears to be 17
isolated.  It doesn't appear to transect a 18
sufficient vertical extent to -- to serve as a 19
fluid migration pathway or to be transmissible.  20
Meaning it's a minor fault and it doesn't cut 21
through the entirety of the upper confining zone. 22

And similarly in the last application, in 23 Q.
the Slash Lazy H 5 well there were fractures found 24
and a minor fault in the Amsden Formation.  25

363
Again, the minor fault -- or the fractures 1 A.

are commonly filled, in this case commonly with 2
anhydrite.  Similarly, given the geometry of this 3
minor fault, it appears to be isolated and does not 4
have properties to -- for it to serve as a fluid 5
migration pathway. 6

So I want to go back to the BK Fischer 7 Q.
application.  In the 3D seismic survey that was 8
done across these three storage facilities, was the 9
Stanton fault that was suspected to run through the 10
northwest corner of the BK Fischer storage facility 11
area found in the 3D seismic? 12

No.  The proposed location of the Stanton 13 A.
fault is on the edge of the 3D seismic survey.  We 14
saw no indication of the fault or any deformation 15
associated with the fault. 16

So now I'm going to move to questions 17 Q.
related to Section 3 for the model and simulation.  18
Do you know what the geographical projection was 19
used in Petrel for the geologic model? 20

I don't have that information on hand, but 21 A.
perhaps I could provide it after a break. 22

Okay.  And what is the cell size in the 23 Q.
model both within and outside of the refinement 24
grid? 25

364
Outside the refinement grid, it's a 1 A.

thousand by a thousand feet.  Within the refinement 2
grid, I believe it's 250 feet by 250 feet. 3

So on Figure 2-3 on page 2-5 that shows a 4 Q.
boundary for the simulation model, could you 5
explain why the boundary was centered as shown in 6
that figure within the geologic model? 7

Are you asking why the simulation model 8 A.
extent was centered within the geologic model 9
extent?  10

Yes.  Or how it was determined as far as 11 Q.
placement for the centering with it? 12

So the -- the simulation model extent was 13 A.
selected to cover Summit's sites and have enough of 14
a boundary -- or have enough cells as to model the 15
pressure plume and not have artifacts due to 16
boundary conditions.  Additionally, we wanted to 17
incorporate the nearest site, the DCC West site, to 18
evaluate potential pressure interference. 19

In the numerical simulation, are all three 20 Q.
facilities injecting across the same 20-year 21
injection period? 22

Yes.  That's what was modeled. 23 A.
In this section it's stated that the TDS 24 Q.

value of the Broom Creek measured from the Milton 25
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Flemmer 1 was used as the input for the numerical 1
simulation.  Can you explain why the Milton Flemmer 2
1 sample was chosen out of the three? 3

Yes.  So the Milton 1 sample was the -- 4 A.
the meeting of the three values.  We selected that 5
as it was a site-specific value close to what could 6
be considered an average between the three. 7

And could you explain what effect the TDS 8 Q.
input would have on the CO

2
 plume? 9

Yeah.  A higher TDS could potentially 10 A.
result in a smaller plume. 11

Similarly, it's stated that the 12 Q.
temperature and pressure gradients derived from the 13
Milton Flemmer 1 were used in the simulation.  14
Similarly the reasoning behind why the Milton 15
Flemmer 1 was chosen? 16

One of the reasons being wanting to apply 17 A.
the same reservoir conditions associated with the 18
salinity value. 19

And could you explain what effect 20 Q.
temperature has on the CO

2
 plume?  Movement, to 21

clarify.  22
A difference in temperature could result 23 A.

in either a larger or smaller plume. 24
So let's say like an increase in 25 Q.

366
temperature.  1

I can't recall at the moment.  I could 2 A.
provide that answer potentially after a break. 3

You had noted earlier that the CO
2
 stream 4 Q.

used in the geochemical modeling was done at 5
95 percent CO

2
 and 2 percent oxygen to be more 6

conservative because oxygen is likely what's going 7
to be most reactive.  Could you explain 8
additionally -- so in earlier testimony with group 9
one, they had stated that the minimum requirement 10
for the CO

2
 purity would be 95 percent to be able to 11

take CO
2
 from sources to send to these storage 12

facilities.  Can you explain why in the numerical 13
simulation 98.25 percent was used instead of 14
95 percent?  95 percent being the minimum cutoff 15
for Summit to take CO

2
 from third-party sources.  16

Just to clarify, that's what Wade 17 A.
testified to, 95 not 98. 18

Correct.  But the model uses 19 Q.
98.25 percent.  I'm just asking why 98.25 percent 20
was used in the numerical simulation.  21

Sure.  So 98 percent is the expected 22 A.
operational composition. 23

And could you just explain what effect CO
2
 24 Q.

purity also has on the CO
2
 plume movement?  So like 25

367
a higher CO

2
 purity would have what influence on CO

2
 1

plume movement? 2
In this case because of the compositions 3 A.

where we're talking about, the potential would be 4
changes in plume size, but they -- it would be very 5
minimal. 6

As proposed well injectors are drilled, so 7 Q.
for the three applications the six injectors 8
haven't been drilled yet.  As they are drilled and 9
logging and coring and testing data is gathered, 10
that planned to be incorporated into the geologic 11
model and an updated simulation ran prior to 12
starting injection? 13

I don't know specific plans to update the 14 A.
model, but I believe regulations require validation 15
of the proposed model inputs with the injection 16
well data, including the injection test that's 17
required for each injection well. 18

So to confirm, if -- if the results 19 Q.
indicated a substantial change and the regulatory 20
group requested that it be done, at that time it 21
would likely be done? 22

By the regulatory group you mean the DMR?  23 A.
DMR.  24 Q.
Yes, we would. 25 A.

368
At what frequency will plume predictions 1 Q.

be updated once operations are underway? 2
No less than every five years. 3 A.
So I'd like to go to Figure 3-6 on 4 Q.

page 3-10 in the TB Leingang application.  5
I'm there. 6 A.
For all of the applications when showing 7 Q.

the permeability curves used for siltstone and 8
anhydrite, they were used equivalently.  Could you 9
explain why you're using the same?  So to clarify, 10
can you explain why the same permeability curve is 11
used for siltstone and anhydrite? 12

Sure.  That's related in part to the core 13 A.
analysis sampling and the data points available.  14
Because siltstone and anhydrite are expected to be 15
low permeability and porosity lithologies, we felt 16
it was sufficient to apply this data set to both 17
lithologies in the model. 18

So I'd like to move to Table 3-5 on 19 Q.
page 3-35.  20

I'm there. 21 A.
So for all of the applications when having 22 Q.

this table shown for the EPA Method 1, you are 23
using the proposed locations of one of the 24
injection wells, being the TB Leingang 1, the BK 25
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Fischer 1 and the KJ Hintz 1.  Considering these 1
wells haven't been drilled yet, can you explain how 2
these values are derived? 3

Sure.  So these values are taken from the 4 A.
geologic model and the simulation model. 5

And can you explain why it was chosen to 6 Q.
use these rather than the three stratigraphic test 7
wells? 8

Given that we modeled to populate these, 9 A.
you'll note that, for example -- so I'd -- just 10
trying to find a map I'd like to point you to.  So 11
I'd like to point you to page 3-22.  So here is a 12
map of the -- the average pressure change after 13
20 years of injection.  Again, the AOR was defined 14
using pressure data from the simulations.  If you 15
look at -- here in this case the green triangle 16
represents the injection well and just to the 17
southwest of that, that gray triangle represents 18
the Milton Flemmer well, and you can see that there 19
is a large difference in pressure between those two 20
locations.  So in that sense it was more 21
appropriate to use data from the injection well 22
location to be able to evaluate pressure change. 23

MS. MADCHE:  That is all the questions I 24
have.  Thank you.  25

370
                                        EXAMINATION 1
BY MR. STOLLDORF:2

Moving on to Section 4, I have some 3 Q.
questions about locations.  If you guys can't 4
answer these, just let me know who can.  Start on 5
page 4-4, Figure 4-2.  Just an AOR map showing 6
occupied structures, among other things.  How far 7
exactly -- or approximately how far away from the 8
facility are -- are occupied structures? 9

MR. BENDER:  We have another witness who 10
can provide that unless you know.11

MR. STOLLDORF:  Do you know who just so I 12
know who to ask?  13

MR. BENDER:  It will be Jimmy Powell. 14
MR. STOLLDORF:  Jimmy. 15
(MR. STOLLDORF CONTINUING)  For the TB 16 Q.

Leingang, BK Fischer and KJ Hintz wells, have any 17
baseline samples been taken from these wells to 18
date? 19

(BY MS. OLSEN)  Not in this part of the 20 A.
Summit project.  21

Okay.  22 Q.
Water -- Fox Hill -- you mean groundwater 23 A.

monitoring wells; correct?  24
Correct.  25 Q.

371
Yep.1 A.
This one is just related to the KJ Hintz 2 Q.

facility area of review.  The Raymond Jensen 1-34 3
well, File No. 4942, is a plugged and abandoned 4
well within that facility.  Can you briefly explain 5
the protective measures that are being made to 6
monitor the CO

2
 plume movement near that well? 7

3D seismic surveys will be taken at least 8 A.
every five years as part of the testing and 9
monitoring plan to track the plume.  And at or 10
around year 19, Summit proposes putting in an 11
additional groundwater monitoring well in the Fox 12
Hills Formation nearby that legacy wellbore. 13

Do you know how -- approximately how 14 Q.
close? 15

I don't think the final location has been 16 A.
determined yet.  17

MR. STOLLDORF:  Okay.  That's all I have. 18
                                        EXAMINATION 19
BY MR. SUGGS:20

Okay.  Bear with me.  A lot of my 21 Q.
questions have been asked at different levels, so 22
I'm going to have to pan through this as I go.  23

But I'm also going to start with a couple 24
of questions that were deferred.  One being the -- 25

372
looking at Figure 1-1 on 1-2 -- on page 1-2 of the 1
Leingang application.  Okay.  I'll start with the 2
odd shape of the CO

2
 plume as it exists in the 3

modeled stabilized CO
2
 extent.  Is there any 4

explanation for why we don't see CO
2
 in that central 5

area, the southwest central area? 6
(BY MS. DOUGLAS)  Yeah.  In this region of 7 A.

the model, we had low porosity and permeability 8
layers.  That's why you don't see predicted 9
migration of CO

2
 plume there. 10

The low PHIE and perm, I guess, layers 11 Q.
that exist in that area, were they arbitrarily -- 12
and when I say "arbitrarily," just purely due to 13
the variograms were they assessed or was there 14
additional seismic evaluation that supported that 15
low porosity/perm area? 16

There is additional seismic data that was 17 A.
used as control points and to -- to support the 18
distribution of properties, but it should be noted 19
that seismic data has resolution images for 20
resolving thicknesses of different porosity and 21
permeability layers, so there's potentially some 22
uncertainty. 23

Okay.  So I guess in that explanation, did 24 Q.
it just -- I'm going to tie this back to some of 25
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the discussion on the depositional environment.  1
Would the seismic in that area indicate it was 2
partially interdunal or do you see the dune 3
structures there or not? 4

Correct.  That would suggest the low 5 A.
porosity and permeabilities typically associated 6
with those interdunal dolomites as well as 7
anhydrite deposits. 8

Okay.  And then I asked this as well 9 Q.
earlier, but in Township 141 North, Range 88 West, 10
Section 35, you'll note that on this exhibit, at 11
least, the stabilized CO

2
 plume extent does appear 12

to contact the storage facility area border.  Do 13
you know what the distance is between there?  What 14
kind of buffer is applied at approximately around 15
that area? 16

Yes.  So regarding the stabilized CO
2
 plume 17 A.

extent, it's a short distance, you know, on the 18
order of 10 feet, but I would like to point out the 19
red line is the CO

2
 extent at the end of injection.  20

So we feel that that buffer is reasonable, and we 21
will, you know, reevaluate the predicted plume 22
movement and our storage facility area boundaries 23
no less than every five years to confirm that. 24

So just to clarify, the red line is the 25 Q.
374

extent of the CO
2
 migration at the end of the 1

20-year injection cycle? 2
Correct. 3 A.
And the gray that goes outside of that 4 Q.

would be where the model is predicting that CO
2
 to 5

migrate during a ten-year postinjection phase? 6
Correct. 7 A.
Okay.  Moving on to Sections 2 and 3, on 8 Q.

page 2-17 -- I've got to get there myself.  The 9
narrative right above the figure indicates that the 10
net sandstone thickness in the simulation model 11
area ranges from 6 feet to 397 feet with an average 12
of 140 feet.  Can you point me at -- somewhere on 13
the figure below, Figure 2-10a where it would 14
approach 6, or is that a typo in any way?  15

I believe the typo should say -- I believe 16 A.
those values are from the geologic model extent, 17
not the simulation model extent, so that is an 18
error. 19

Okay.  So that wouldn't be -- so what 20 Q.
should that read, then? 21

Because it's sandstone thickness, I'd have 22 A.
to calculate that from the model.  I can't derive 23
that from the thickness map. 24

I guess looking at the isopach of the 25 Q.

375
Broom Creek, then, do you see anywhere on that map 1
that you're presenting where the thickness would 2
approach 6 feet?  I mean in glancing at it, I 3
thought the -- the thinnest that was represented 4
was on the order of a hundred feet.  5

Yes.  That's why I believe that that's an 6 A.
error.  It should say those values are from the 7
geologic model extent where the Broom Creek 8
actually -- 9

Oh.10 Q.
-- does pinch out, not the simulation 11 A.

model. 12
Got you.  So not the simulation, but the 13 Q.

whole -- 14
Correct. 15 A.
-- geologic? 16 Q.
So that -- I believe that sentence is in 17 A.

error. 18
And that'd be where it would punch out to 19 Q.

the northeast and the Broom Creek wouldn't exist -- 20
Correct.21 A.
-- far northeast of the whole model area? 22 Q.
Correct. 23 A.
Okay.  Page 2-22.  At the bottom of that 24 Q.

page you indicate that there's, I guess, a sample 25
376

bias towards the sandstones that were sampled.  1
Does that sample bias affect the overall model in 2
any way? 3

No.  So the core samples were used to 4 A.
calibrate petrophysical logs of porosity -- 5
calculated porosity and permeability, and those 6
logs were what were used to help derive model 7
properties.  So I -- I don't believe that that bias 8
impacted the model in a significant fashion. 9

Figure 2-16 on page 2-25.  10 Q.
I'm there. 11 A.
At the very top of the Broom Creek here, 12 Q.

you have an anhydrite facies identified in column 7 13
on that figure.  And then in column 8 when you 14
upscale those for the modeling purposes, it's being 15
applied the siltstone facies.  Is there any effect 16
on the modeling due to that or is there a reason 17
that was applied instead of the anhydrite facies? 18

There is not an effect of that.  Both the 19 A.
anhydrite and siltstone are populated as low 20
porosity and permeability. 21

So functionally they both act as confining 22 Q.
layers in the modeling? 23

That's correct. 24 A.
That drives me to the geochemical side of 25 Q.
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this so I'm going to jump probably largely over 1
into Appendix C, but bear with me.  The -- the 2
narrative -- so I'm looking at C-15 and 16 here -- 3
or sorry -- Figures C-15 and 16.  I think I'm on 4
C-12.  5

Figure C-15 and 16 or page -- 6 A.
So the narrative that I'm asking about is 7 Q.

on page C-12 where you reference Figures C-9 and 8
10, which those figures are on pages C-15 and C-16.  9

Okay. 10 A.
This narrative indicates that dolomite is 11 Q.

the primary entity in dissolution and that 12
anhydrite is precipitating it.  I just want to 13
confirm that.  14

That's correct. 15 A.
Okay.  So in previous applications, the 16 Q.

anhydrite has been identified as a primary 17
dissolving element in those models, in those 18
geochemical analyses.  So I guess my questions here 19
are what is different about the modeling that was 20
done here or the chemistry of the water or the 21
chemistry of the rock that is causing anhydrite to 22
be a precipitant instead of a dissolving -- 23

I don't have that answer readily 24 A.
available. 25

378
Is that something that may be provideable 1 Q.

in short term or is that something I might need a 2
supplemental response on? 3

I could potentially provide it after a 4 A.
break. 5

Okay.  I guess I'll -- I guess I'll ask 6 Q.
that if it's not something that can be answered in 7
testimony after a break, that it would be submitted 8
as explanation in supplemental.  9

Okay.  10 A.
Still on C-12 here -- bear with me.  So 11 Q.

actually on page C-14, Figure C-8.  In this figure, 12
the bottom figure, shows that mineral trapping is 13
still on the negative side of the equation so more 14
dissolution has taken place than precipitation at 15
this point through the extent of what's presented 16
on this figure; correct? 17

Yes.  So what this figure is showing is 18 A.
why there's negative amount for mineral trapping.  19
It's because of that dolomite being dissolved and 20
that those dissolved carbonates are being 21
attributed to as carbon that was added into the 22
system. 23

Okay.  In previous testimony you indicated 24 Q.
that it would be on the order of hundreds of years 25

379
before true mineralization started happening for CO

2
 1

in the storage reservoir.  Have you projected that 2
out?  Do you know a rough time frame when that 3
negative trend starts moving the other way? 4

We have not modeled that. 5 A.
Okay.  C-18.  6 Q.
Maybe just one point very quickly.  Sorry, 7 A.

we're going back to Figure C-8.  You can see by the 8
slope of the curve, after CO

2
 injection ends, we 9

have less of that mineral trapping and that slows 10
down over time. 11

But you still haven't taken it to the 12 Q.
point of when that actually reverses?  It's just --13

That's correct. 14 A.
-- expected or anticipated that it does 15 Q.

reverse? 16
Correct. 17 A.
Okay.  Going on to page C-18, the -- the 18 Q.

narrative here for your PHREEQC model, and you've 19
testified to this earlier, that you used the 20
diffusion process for the mechanism by which the CO

2
 21

would enter.  And, conversely, if you look at later 22
in the -- in the appendix when you're talking about 23
the lower confining zone and the simulation that 24
was done there, you're talking about advection and 25

380
dispersion.  Can you elaborate a little bit on why 1
the two different mechanisms are used for the two 2
different confining zones? 3

Yes.  So diffusion was used for the upper 4 A.
confining zone as CO

2
 is a buoyant fluid which is -- 5

so CO
2
 is a buoyant fluid which is why we needed to 6

use advection and dispersion which allowed the CO
2
 7

to dissolve in -- in -- in brine and the density to 8
allow it to enter the model cells for the lower 9
confining zone. 10

So for the lower confining zone -- sorry, 11 Q.
I'm going to have to ask you to clarify that.  12
Focus on why diffusion was used for the upper 13
confining zone modeling.  14

I don't think I can elaborate and provide 15 A.
that specific answer at this time, but I could 16
potentially provide it after a break. 17

Okay.  Probably the same situation, if I 18 Q.
don't get that answer as part of testimony, I might 19
want it as a supplemental.  20

Correct.  We would be able to provide 21 A.
that. 22

Page C-18 still.  The formation brine for 23 Q.
the simulation that was done on the Opeche and as 24
well as the -- or the Opeche/Spearfish as well as 25
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what was done on the Amsden for the lower confining 1
zone, in both cases you used the brine composition 2
as it was determined from Broom Creek samples? 3

That's correct. 4 A.
Can you elaborate on why? 5 Q.
Just let me confirm something real 6 A.

quickly.  7
So it's my understanding given the 8

porosity and permeability of at least the 9
Opeche/Spearfish, we weren't able to collect a 10
fluid sample due to the immobility of the water due 11
to low permeability.  Therefore, we used the Broom 12
Creek as a representative sample as we don't 13
believe the composition will vary greatly. 14

Okay.  Still on page C-18, Table C-4 the 15 Q.
average mineral composition of the Opeche/Spearfish 16
that was used here, can you confirm which facies 17
within the Spearfish that would represent -- or the 18
Opeche/Spearfish? 19

This sample -- the average sample here is 20 A.
approximately 60 percent mineral weight anhydrite, 21
so I'd interpret that as anhydrite. 22

On page C-19, middle paragraph there when 23 Q.
you're discussing Figure C-13, you indicate that 24
the net change due to precipitation or dissolution, 25

382
in this case you're referencing C2, which is a cell 1
within the model that was done, has less than 5 2
kilograms per cubic meter net change.  That net 3
change, is that positive or negative? 4

I'd have to clarify how that was 5 A.
calculated and provide that as a supplement. 6

I don't think I could confirm or 7 Q.
guesstimate with the figure in front of me which 8
way that would be going, so if we could confirm 9
that as well.  10

Yep.  We could provide that as a 11 A.
supplement. 12

Page C-25, similar question.  This happens 13 Q.
to be the -- Table C-6 on page C-25 -- averaged 14
mineral composition for the Amsden formation that's 15
being presented in this table.  Could you elaborate 16
and confirm which facies that were represented in 17
your modeling? 18

I'd characterize that as a -- well, it 19 A.
would be represented as a dolostone in our model.  20

Okay.  I guess a similar question on page 21 Q.
C-28.  The narrative at the -- in the bottom 22
paragraph, again you're referencing an overall net 23
porosity change as less than 2 percent.  And can 24
you tell me whether that's a positive change or a 25

383
negative? 1

I would like to provide that as a 2 A.
supplement. 3

Okay.  Then back up to Section 3, 4 Q.
page 3-7, I believe.  The bottom paragraph on page 5
3-7 you discuss the distances from the edge of the 6
model and the volume modifiers that were applied as 7
boundary conditions.  Can you spend just a few 8
moments confirming what those distances are 9
measured from and to within the model?  And then -- 10
well, I'll let you do that first.  11

So those distances are measured from the 12 A.
Broom Creek extent interpreted by the EERC which is 13
shown on page 2-16 in Figure 2-9. 14

So the distance you're referencing there 15 Q.
is the distance from the edge of the Broom Creek to 16
the edge of the modeled area? 17

To the edge of the simulation modeled -- 18 A.
The whole simulation. 19 Q.
-- area.  That is correct. 20 A.
Okay.  And then when applying your volume 21 Q.

modifiers as boundary conditions, can you elaborate 22
on what the effect of those are within the model? 23

Yes.  So we applied the volume modifiers 24 A.
to represent the fact that we don't have an 25

384
infinitely acting aquifer where the Broom Creek 1
pinches out.  Because we don't have an infinitely 2
acting aquifer, there will be differences in how 3
pressure responds in the reservoir due to that 4
pinch-out.  And so these modifiers were applied to 5
take into account that difference in boundary 6
condition between an infinitely acting aquifer and 7
the closed boundary.  8

And so the volume modifier is used in the 9
CMG calculations with the boundary condition to 10
account for the specific distance beyond the model 11
where that pinch-out occurs, and so that is 12
accounted for with the boundary conditions as it 13
relates to the simulated pressure.  14

So the -- the cell -- the modifier being 15 Q.
applied to a boundary cell allows -- allows that 16
cell to act as if it has a larger volume than its 17
individual cell size? 18

That's correct.  To allow the 19 A.
computational simulator to account for how that 20
pressure would respond outside of the model. 21

So the smaller values have less distance 22 Q.
or less volume in the reservoir in that 23
direction --24

Correct. 25 A.
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-- towards a pinch-out or towards a 1 Q.

boundary of the -- the -- I guess the Broom Creek 2
as a whole as opposed to what's actually simulated 3
within the model? 4

That's correct. 5 A.
So this was asked a little bit, so I'm on 6 Q.

page 3-8, the description your capillary pressure 7
curves, and you indicate that they were derived 8
from mercury capture -- mercury injection capillary 9
pressure testing on the cores; right? 10

Correct. 11 A.
But then that they were modified.  Can you 12 Q.

elaborate on the need why they were -- why it was 13
necessary to modify those core-derived values and 14
what that process looked like? 15

So those values were calculated using data 16 A.
for -- from a single sample, so we looked at the 17
porosity and permeability from that sample to 18
upscale it to the ranges of the porosity and 19
permeability reflected in our model. 20

Okay.  When you say that, was that -- when 21 Q.
you say the single sample, you're referring to the 22
single sample that was used to derive the two 23
confining zones, being anhydrite facies values and 24
siltstone facies values, or am I -- yeah, siltstone 25

386
and anhydrite.  1

We took capillary entry pressure data from 2 A.
a single sample from those units to derive these 3
curves. 4

Okay.  And so, I guess, the modification 5 Q.
of that mercury -- mercury-injection-derived data 6
to be representative for CO

2
 injection, what was 7

done to, I guess, adjust the mercury fluid 8
properties to the CO

2
 fluid properties? 9

I could provide that answer after a break. 10 A.
Okay.  Same, I guess, question or same 11 Q.

response, then, if it's something that doesn't come 12
as part of direct testimony, we'll want 13
supplemental explanation for it. 14

Down in the AOR page 4-14, it was actually 15
referenced in a number of locations, including on 16
page 4-12 in Table 4-6, but there's a reference 17
that's being used to the Tongue River Formation for 18
a freshwater aquifer.  I just -- I guess I'm just 19
going to point out and confirm that Tongue River 20
isn't a formation recognized on the North Dakota 21
stratigraphic column at this time.  There's an RI 22
59 -- Report of Investigation 59 that was published 23
in 1977 that proposed renaming the Tongue River and 24
the Ludlow as they correlate from Montana and 25
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Wyoming to the Slope and -- drawing a blank on the 1
other one and I don't have it written here -- but 2
rename those two formations.  The Tongue River as 3
you're referencing here would be equivalent to 4
those two formations that are represented on the 5
geologic strat column in North Dakota; correct?  Or 6
can we confirm that? 7

(BY MS. OLSEN)  We can confirm that. 8 A.
Okay.  On page 4-16, there's a line here 9 Q.

in your narrative that reads, "The Pierre Formation 10
is the thickest shale formation in the AOR and 11
primary geologic barrier between the USDWs and the 12
injection zone."  13

The primary barrier would be the upper 14
confining zone; correct? 15

(BY MS. DOUGLAS)  That's correct.  So 16 A.
that's a misstatement. 17

It would just be an additional barrier --18 Q.
Correct. 19 A.
-- of significant thickness as what's 20 Q.

indicated? 21
Yeah.  We -- we consider it as a tertiary 22 A.

confining zone because there's the primary 23
confining zone, a secondary confining zone, and 24
then we consider the -- everything between the 25
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Inyan Kara Formation and the Fox Hills as a 1
tertiary confining zone. 2

One last item I'm going to jump -- it kind 3 Q.
of mixes between the AOR and the -- and Section 3.  4
It's actually on 3-42 I think where the -- 5
page 3-42 where the narrative is.  Right at the 6
bottom of this page there's a statement, 7
"Therefore, the AOR is delineated as the storage 8
facility area plus a 1-mile buffer."  9

This immediately follows a discussion of 10
the risk-based AOR approach that was taken, but the 11
one-mile buffer that's applied for that AOR, is 12
that -- is there any importance to the one mile 13
that's being used or is that just a value that is 14
chosen? 15

I can confirm during break, but to my 16 A.
understanding, that the AOR at a minimum has to be 17
the storage facility area plus a one-mile buffer, 18
but I will confirm that my understanding is correct 19
during the break. 20

MR. SUGGS:  Okay.  That'll be all I've got 21
on these sections. 22

HEARING EXAMINER GARNER:  Okay.  At this 23
time why don't we take a break for lunch for an 24
hour.  25
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(Recessed at 12:29 p.m. and reconvened at 1

1:30 p.m.) 2
HEARING EXAMINER GARNER:  Okay.  We are 3

back on the record.  4
Attorney Bender, how would you like to 5

proceed?  Are we going to answer some questions 6
that were pending?  7

MR. BENDER:  Yes.  I don't know if I 8
should say we'll recall -- we'll bring back Amanda 9
Douglas who -- and there were some questions posed 10
for her and she said she needed a little time 11
during the break to research those answers.  What 12
we were proposing, perhaps to save some time, is 13
she can read what she believes to be the question 14
and then she can give the answer.  And then there 15
was a question or two also that Caitlin Olsen got 16
that needed a little time to respond to.  So I can 17
just ask Amanda a few questions and proceed that 18
way, if that's okay with you, Mr. Examiner.  19

HEARING EXAMINER GARNER:  Is that okay?  20
That's fine.  21
                               REDIRECT EXAMINATION 22
BY MR. BENDER:23

All right.  Amanda, before we took the 24 Q.
break, when you were answering some questions that 25
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were posed to you by the Commission staff, I 1
believe it was your testimony that if you had a 2
little time during the break, you could take a look 3
at some of your notes and some of the documents you 4
have and respond to those questions; is that 5
correct? 6

(BY MS. DOUGLAS)  That's correct. 7 A.
Do you want to just walk through the 8 Q.

questions as you understood them and then provide 9
us with the responses? 10

Yes.11 A.
Okay.  12 Q.
With respect to the projection system 13 A.

used, it was NAD27 North Dakota State Plane South 14
U.S. feet.  15

The Commission had a question about 16
generally how would having a higher reservoir 17
temperature impact plume size.  So it should be 18
noted that temperature isn't the main driver in 19
dictating plume size.  There's other parameters 20
that are more sensitive or the -- the -- the CO

2
 21

plume size is more sensitive to other parameters.  22
But generally a higher temperature could result in 23
a bigger plume. 24

I had a question on why we saw 25
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precipitation of anhydrite and dissolution of 1
dolomite and what constituents in the water 2
chemistry or the mineralogy used for those models 3
was different than previous permit submitted that 4
would cause this.  We would like to provide that 5
answer as a supplement. 6

I had questions about the transport 7
mechanisms for the PHREEQC modeling.  For the upper 8
confining zone, diffusion is expected to be the 9
dominant transport mechanism due to the buoyancy of 10
the CO

2
.  At the boundary between the reservoir and 11

the confining zone, the reservoir will have a 12
higher CO

2
 concentration, so diffusion will allow 13

the movement of gas from an area of high 14
concentration to an area of low concentration. 15

So with respect to advection and 16
dispersion, these are the expected dominant 17
transport mechanisms for the lower confining zone.  18
So dispersion in the sense of the CO

2
 mixing and 19

forming saturated brine and that saturated brine 20
mixing with unsaturated CO -- brine that's 21
unsaturated with CO

2
 and the different densities 22

between the two and that mixing by dispersion, so 23
between that and advection, those are the expected 24
dominant transport mechanisms, and that's why those 25
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were used for the lower confining zone. 1

And there was a question on the use of 2
MICP data and calculated relative permeability 3
data, and we'd like to provide that as a 4
supplement.  5

That's all you have?  Those were the 6 Q.
questions you received; is that correct?  Those are 7
the questions? 8

Those are the questions I received.  There 9 A.
is one more question that I received that Ms. Olsen 10
will be providing the answer to. 11

MR. BENDER:  Mr. Examiner, unless there's 12
other questions from the staff of Ms. Douglas, I 13
would move to Ms. Olsen. 14

HEARING EXAMINER GARNER:  Okay.  That's 15
fine. 16

(MR. BENDER CONTINUING)  Caitlin, can you 17 Q.
recite for us what the question was that you're 18
going to address for us now? 19

(BY MS. OLSEN)  Yeah.  The first question, 20 A.
Rich, I believe you asked -- I don't remember the 21
order in the questions, but you had asked about the 22
nomenclature for some of those aquifers and namely 23
the Tongue River.  The new name that is more 24
recently used is Bullion Creek, and so that is the 25
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same formation.  We're talking about the same thing 1
there, just to clarify.  2

And then the second question you had asked 3
about the AOR and the minimum one-mile buffer 4
outside of the storage facility area.  That 5
language comes from 43-05-01-05 and it's -- that 6
language is outside throughout that rule, and it 7
references it -- the area several times.  And just 8
to give an example, it will say something like the 9
evaluation must do X, Y, Z in the facility area and 10
within one mile of its outside boundaries.  11

So the AOR, when we talk about reviewing 12
wells and items inside of the AOR, is the storage 13
facility area and one-mile boundary pursuant to 14
43-05-01-05.  15

MR. BENDER:  Okay.  If there's no 16
questions from the staff, Mr. Examiner, we're ready 17
to move forward with our next witness as we talked.  18
Oh, I'm sorry.  19

MR. SUGGS:  I did have a couple questions 20
that weren't addressed.  21
                                FURTHER EXAMINATION 22
BY MR. SUGGS:23

The net positive or net negative? 24 Q.
(BY MS. DOUGLAS)  I had stated earlier 25 A.
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that we'd like to provide those, too, as 1
supplements. 2

Okay.  As a supplement still.  Okay.  And 3 Q.
then I apologize, but I did have one set of 4
questions that I forgot to hit and I have to find 5
it again in my notes.  Page 2-66.  6

MR. BRAATEN:  Of Exhibit 1A?  7
MR. SUGGS:  Yes. 8
MR. BRAATEN:  Thank you. 9
(MR. SUGGS CONTINUING)  And I guess the 10 Q.

narrative actually starts on page 2-65 regarding 11
your Mohr-Coulomb Critical Stress Analysis of 12
Faults.  The faults that you have depicted in 13
Figure 2-42, can you identify what depths those 14
were identified at or what range of -- there's been 15
testimony that there's no faults in the injection 16
reservoir or the confining zones.  So where are 17
these faults coming from?  How were they 18
identified? 19

Yes.  So the 3D seismic survey acquired 20 A.
over the project area led to the identification of 21
several deep faults within the storage -- all three 22
storage facility areas.  These faults originate 23
within the Precambrian basement and all of them 24
terminate below the top of the Interlake Formation, 25
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which is approximately 3,000 feet below the Broom 1
Creek Formation. 2

So they're all deep --3 Q.
Correct. 4 A.
-- features?  5 Q.
Okay.  And those are some of the items 6

that are identified or at least visibly 7
identifiable on Figure 2-41 on page 2-64? 8

That's correct.9 A.
MR. SUGGS:  Okay.  Thank you. 10
MR. BENDER:  Okay.  Mr. Examiner, if there 11

aren't any further questions, our plan now is to 12
call four new witnesses, and then we will recall 13
Caitlin Olsen to do the comparison between what 14
we've discussed in great detail, which is the 15
Leingang with the Fischer and the Hintz.  And then 16
we're going to recall Wade Boeshans to talk about 17
the amendment that the Commission received a letter 18
on from Minnkota. 19

HEARING EXAMINER GARNER:  Okay. 20
MR. BENDER:  So our first witness will be 21

James Powell. 22
HEARING EXAMINER GARNER:  Mr. Powell, 23

please raise your right hand.  24
25
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JAMES POWELL,1

being first duly sworn, was examined and testified 2
as follows: 3
                                 DIRECT EXAMINATION 4
BY MR. BENDER:5

You go by Jimmy; is that correct? 6 Q.
Yes, sir.  7 A.
Will you state your full name for the 8 Q.

record? 9
James Earnest Powell. 10 A.
And, Jimmy, by whom are you employed? 11 Q.
Summit Carbon Solutions. 12 A.
And in what capacity? 13 Q.
Chief operating officer. 14 A.
What I'd like you to do is briefly 15 Q.

highlight for the examiner, Commission staff and 16
opposing counsel your educational background and 17
work experience.  18

Okay.  I have a bachelor of science in 19 A.
engineering, and I have about 35 years of 20
experience in the energy industry, predominantly 21
upstream/midstream, with the last 25 leading large 22
projects such as this, both internationally and in 23
the U.S. 24

Okay.  So I'm just going to have a 25 Q.
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question or two for you having to do with 1
engineering and operational design.  To what 2
standard will the flowlines be constructed? 3

The flowlines, like the remainder of the 4 A.
pipeline system, will be constructed -- designed, 5
constructed and operated in accordance with DOT 6
regulations, CFR 49, 195. 7

Okay.  And can you explain how the three 8 Q.
entities that have made application for the storage 9
permits are going to work together and monitor this 10
system and utilize the data that's provided 11
throughout the SCADA system? 12

Yeah.  So from receipt of the CO
2
 molecules 13 A.

at the capture facilities through transportation of 14
the pipeline system and through -- to the 15
sequestration system to the injection site and 16
subsurface, it will all be operated as one 17
integrated system under one supervisory control and 18
data acquisition system, and it will be controlled 19
from a single control center. 20

MR. BENDER:  And, Mr. Examiner, after I 21
finish with a few questions of these other 22
witnesses, Mr. Powell will be available for 23
questions from the staff.  So if I can move to the 24
next witness, I'll do so. 25
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HEARING EXAMINER GARNER:  Sure.  1
MR. BENDER:  Next witness is John Hunt. 2
HEARING EXAMINER GARNER:  Mr. Hunt.  3

Please raise your right hand.  4
JOHN HUNT,5

being first duly sworn, was examined and testified 6
as follows: 7
                                 DIRECT EXAMINATION 8
BY MR. BENDER:9

John, would you state your name for the 10 Q.
record, please?11

(BY MR. HUNT)  John Hunt. 12 A.
And, John, by whom are you employed?13 Q.
By EERC. 14 A.
And in what capacity? 15 Q.
I'm a senior geoscientist and measurement 16 A.

reporting verification, or MRV, specialist. 17
And can you briefly provide for the 18 Q.

Commission staff your educational background and 19
work experience? 20

Sure.  So I hold bachelor of science and 21 A.
master of science degrees in geology.  I'm a 22
licensed professional geologist.  And prior to the 23
EERC, I worked at Chesapeake Energy as a petroleum 24
geologist. 25
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Okay.  And you're going to talk just a 1 Q.

little bit about -- at least from questions from 2
me, about Section 5 of the application which is -- 3
has to do with testing and monitoring; is that 4
correct? 5

That's correct. 6 A.
Okay.  And my first question is can you 7 Q.

provide a brief summary of Table 5-2 in the 8
application? 9

Yes.  So Table 5-2 begins on page 5-4 of 10 A.
the TB Leingang application or Exhibit 1A.  And let 11
me back up here just a little bit.  So the testing 12
and monitoring plan, the full plan is laid out 13
between Tables 5-1, 5-2 and 6-1.  So 5-1 being the 14
preinjection plan, 5-2 is the operational plan and 15
6-1 is the postinjection plan.  We're hitting the 16
highlights of Table 5-2 simply because this makes 17
up the bulk of testing and monitoring and includes 18
all of the different various activities that Summit 19
will -- will perform.  20

And so let's -- yeah, again, let's go to 21
Table 5-2.  This is an overview of the operational 22
testing and monitoring plan.  And just to start us 23
off, a brief description of the -- of really what's 24
contained in this table.  So if we're looking at 25
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the columns and we're stepping left to right, we 1
see the first thing is the Monitoring Type.  I'll 2
touch on that a little bit more in a minute, but 3
essentially, you know, whether it's a CO

2
 stream or 4

surface facilities, the wellbores or the 5
environment, those generally make up the monitoring 6
types.  7

Then we step over and we have the 8
Parameter, so what parameters are we interested in 9
measuring.  And then the next column describes the 10
activity that will collect those data.  Then we 11
have the primary purpose of the activity listed, 12
the equipment and any tests associated with 13
gathering that data.  The location where that data 14
will be gathered and a sampling frequency 15
described.  16

Finally, in the last three columns, we 17
have how that data -- what data will make its way 18
into the reporting to DMR.  So we have the Report 19
Content, the Reporting Method and then the 20
Reporting Schedule specified.  21

So how I like to think about this plan 22
overall is you're really following the CO

2
 stream as 23

it enters the sequestration facility, and you're 24
first and foremost analyzing the CO

2
 stream in terms 25
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of composition and end-to-end metering.  So those 1
are some of the things highlighted in the rows 2
within the CO

2
 Stream Analysis section.  There's 3

also the Surface Facilities Leakage Detected -- 4
Detection Plan as well as the Corrosion Prevention 5
and Detection Plan.  Those generally at a high 6
level have already been touched on a little bit so 7
I won't go into great detail there.  8

And then we move to the wellbore sections.  9
Now the CO

2
 stream has traveled through the surface 10

facilities and it's entered the wellbore, so here 11
we're primarily focused on activities that look at 12
monitoring wellbore integrity.  So, for example, 13
pressure, temperature gauges, fiberoptic cable, all 14
of which provide continuous readings to monitor 15
the -- the operations of those wells, of the 16
injection wells.  17

And, finally, we have -- I guess 18
continuing on the wellbore monitoring part, we also 19
include a Downhole Corrosion Detection Plan, and 20
the key activity there is the pulse neutron log 21
which is also feeding into the wellbore mechanical 22
and integrity piece where we have periodic pulse 23
neutron logs planned to be acquired throughout the 24
life of the project.  25
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And then, finally, the -- so now we've 1

injected the CO
2
 into the storage reservoir and what 2

we're interested in is monitoring the volume in a 3
targeted way as that CO

2
 expands within the storage 4

reservoir and ultimately that volume contained 5
within the area of review boundary.  So we have a 6
Near Surface monitoring plan, which is primarily 7
made up of soil, gas and groundwater -- I guess 8
wholly made up of soil, gas and groundwater 9
sampling, and then an Above-Zone Monitoring 10
Interval, which is defined as the Opeche/Spearfish 11
to the Skull Creek.  Again, pulse neutron logging 12
for logging saturations, and then the fiberoptic 13
cable to look at temperature.  14

And -- and then, finally, we end with the 15
monitoring of the storage reservoir itself which, 16
again, will be conducted with the fiberoptic cable 17
to monitor the temperature profile of the storage 18
reservoir as well as casing-conveyed pressure 19
temperature gauges on the injection wells and -- 20
and also a downhole pressure temperature gauge 21
installed in the reservoir monitoring well.  And 22
then we have planned 3D seismic surveys as has been 23
testified to a little bit prior to this point, as 24
well as a plan for monitoring seismicity with a 25
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surface array of seismometers.  1

MR. BENDER:  No further questions of this 2
witness.  And the next witness will be -- yeah, 3
next witness is going to be Jay Volk. 4

HEARING EXAMINER GARNER:  Jay Volk.  Mr. 5
Volk, please raise your right hand. 6

JAY VOLK,7
being first duly sworn, was examined and testified 8
as follows: 9
                                 DIRECT EXAMINATION 10
BY MR. BENDER:11

Jay, can you state your full name for the 12 Q.
record, please?13

(BY MR. VOLK)  Yes.  Thank you, Lawrence.  14 A.
Jay Volk. 15

And, Jay, by whom are you employed? 16 Q.
Summit Carbon Storage. 17 A.
In what capacity? 18 Q.
I am the sequestration director of health, 19 A.

safety, environmental. 20
Okay.  And can you provide for us briefly 21 Q.

your educational background and work experience? 22
Yes.  Lawrence, I have a bachelor's 23 A.

degree, master's degree and PhD -- PhD from North 24
Dakota State University.  My PhD is in the 25
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department of natural resources with range 1
sciences.  My work history has largely been through 2
BNI Coal.  Spent approximately 17 years there 3
working on permitting, compliance, testing and 4
monitoring, financial assurance plans and site 5
closures.  The last two years I've been employed 6
with Summit Carbon Solutions working within the 7
Class VI regulations. 8

You're going to have to slow down a little 9 Q.
bit.  10

I apologize.  Thank you for the reminder.11 A.
And, Jay, you're here today to discuss 12 Q.

Section 7, which is emergency and remedial response 13
plans; is that correct? 14

That is correct. 15 A.
As well as financial assurance which 16 Q.

appears in Section 12; is that correct? 17
That is correct. 18 A.
Okay.  So you'll be able to handle 19 Q.

questions from the Commission staff on those two 20
subject areas; is that correct? 21

That is correct. 22 A.
Okay.  Let me just ask you a question or 23 Q.

two, first with respect to emergency and remedial 24
response.  Can you tell us generally what is the 25
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purpose of emergency and remedial response plans? 1

Yes.  Lawrence, the purpose of the ERRP in 2 A.
Section 7 is really to provide guidance for a 3
quick, safe and effective response plan to keep the 4
community and -- community, workers and the 5
environment safe.  Items that we look at included 6
in there are definitions and reviews of local 7
resources -- 8

Slow down a little bit.9 Q.
I am sorry for a second time.10 A.
Looking at areas such as what are the 11

local resources in the areas, identification of 12
potential events, as well as the response to the 13
events. 14

And can you explain for us, slowly, the 15 Q.
interactions that you've had with local first 16
responders in Oliver, Mercer and Morton Counties? 17

Yes.  Our interactions between the three 18 A.
counties have really included a multilayered 19
approach to outreach.  We've engaged all three 20
counties with LEPC meetings.  We've worked within 21
dispersion methodology of meetings.  We've worked 22
individually with LEC portfolio holders, as well as 23
with local responders on an individual basis 24
through safety tours or landowner meetings. 25
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Okay.  Jay, let's shift gears a bit and 1 Q.

talk a little bit about Section 12, which is 2
Financial Assurance Demonstration Plan.  Can you 3
provide for us a brief overview of the 4
methodologies used to determine the financial 5
assurance?  And if you have to direct the 6
Commission's attention to any part of the 7
application, that'd be great.  8

Thank you, Lawrence.  And I would direct 9 A.
you to Table 12 -- or excuse me -- 12-1 on 10
page 12-2.  The methodology that we used in 11
developing the financial assurance plan really 12
consisted of known cost, which included areas such 13
as plugging in injection wells, the PISC -- the 14
PISC plans, testing and monitoring, as well as site 15
closures and the flowline abandonment sections.  16

Other areas we looked at were estimated 17
costs, and that was used to determine the ERRP as 18
well as endangerment to USDWs.  We also looked at 19
previous literature as well as previous Class VI 20
permits in developing the financial assurance plan. 21

Okay.  And can you provide for us an 22 Q.
overview of the cost estimates associated with the 23
financial assurances? 24

Yes.  So, again, referring to Table 12-1, 25 A.
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for the TB Leingang, the plugging and injection 1
well cost was 1,166,000.  Likewise, the PISC 2
storage and facility monitoring was 4,225,000, as 3
well as the flowline plugged and abandoned at 4
243,000.  5

And, I apologize, I'd have to ask -- the 6
PISC and storage facility is 4,225,000 if I 7
misspoke on that.  The ERRP is 11,100,000.  And the 8
endangerment of USDW is 2,695,000.  And that gives 9
a total of 20,316,000 between the three -- or 10
excuse me -- between the TB Leingang.  11

I do want to make a quick reference before 12
I move on to the other two sites is what is covered 13
by the surety bond versus pollution liability 14
policies is also outlaid in Table 12-1 in which the 15
plugging of injection wells, PISC storage facility 16
and monitoring, flowline plugged and abandonment 17
cost, as well a site closure and remediation will 18
be covered under a surety.  Whereas, an ERRP as 19
well as the endangerment of USDWs, a pollution 20
liability policy will be used.  21

Again, there is minor differences between 22
SCS2 and SCS3 in which the total bond for SCS2 23
proposed is $20,868,800 as well as the KJ Hintz at 24
$20,817,800.  25
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Cumulatively, the three are bonded at just 1

over $62 million. 2
MR. BENDER:  Mr. Examiner, that's all the 3

questions I have for this witness.  We do have 4
another witness that we'd like to call at this 5
time, Jean Oddy.6

HEARING EXAMINER GARNER:  Ms. Oddy, please 7
raise your right hand.  8

JEAN ODDY,9
being first duly sworn, was examined and testified 10
as follows: 11
                                 DIRECT EXAMINATION 12
BY MR. BENDER:13

Jean, would you state your full name for 14 Q.
the record, please?15

(BY MS. ODDY)  Jean Oddy. 16 A.
And by whom are you employed? 17 Q.
Summit Carbon Solutions. 18 A.
In what capacity? 19 Q.
Sequestration project engineer. 20 A.
And could you briefly highlight for the 21 Q.

Commission staff your educational background and 22
work experience? 23

Yes.  I have a bachelor of science in 24 A.
petroleum engineering from Montana Technological 25
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University.  Before Summit I worked for Neset, 1
which is an engineering and geological consulting 2
firm, in which most of my responsibilities was 3
around drilling engineering, design and operations, 4
as well as plugging and abandonment projects in the 5
Williston Basin, including wells such as Class II 6
saltwater disposal wells.  And I joined Summit last 7
year in January. 8

Okay.  And you're here to discuss any 9 Q.
questions the Commission staff might have about 10
well design, casing, cementing, plugging and 11
completion; is that correct? 12

That's correct. 13 A.
Okay.  A question or two having to do with 14 Q.

well design and casing.  Can you -- excuse me.  15
With respect to Section 9, can you describe the 16
well construction plan design?  And if you have to 17
refer to a particular figure or exhibit, please do 18
so.  19

Yes.  I'd like to direct your attention to 20 A.
Figure 9-1 on page 9-2.  So in this well 21
construction program, starting with the surface 22
section, the surface hole will be drilled with 23
freshwater-based drilling fluid down to a depth 24
within the Pierre Formation.  Surface casing will 25
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then be set and placed at least 50 feet below the 1
base of the lowest underground source of drinking 2
water.  Surface casing will then be set and 3
cemented in place from the surface casing shoe all 4
the way to the surface of the ground to provide 5
isolation to and from the underground source of 6
drinking water.  7

Moving on to the next section, we've got 8
the long string casing, so that section will be 9
drilled and cored at specific intervals.  And then 10
in accordance to Class VI regulations and 11
administrative code, corrosion resistant alloy 12
casing will be set in place to a depth below the 13
Broom Creek Formation which is in the Amsden.  The 14
long string casing will then be cemented in place 15
with CO

2
 resistant cement from the shoe all the way 16

through the Mowry Formation, then cemented to 17
surface. 18

MR. BENDER:  Mr. Examiner, that's all the 19
questions I have for this witness.  20

I would point out that at this point in 21
time, given the space that we have here for 22
witnesses to sit, I would like to give the 23
Commission an opportunity to ask these witnesses 24
questions, and then also point out that we do have 25
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two other individuals who are in the audience.  And 1
in the event these witnesses have some questions 2
that they feel can be better answered by someone 3
else, I would bring those people up.  One is Jamey 4
Backus, B-a-k-k-e-s [sic], and the other is Luis -- 5
how do I pronounce that?6

MR. POWELL:  Piasco.7
MR. BENDER:  Piasco, P-i-a-s-o [sic]. 8
HEARING EXAMINER GARNER:  Okay.  Any 9

questions from the staff?  10
                                        EXAMINATION 11
BY MS. MADCHE:12

I will go ahead and start.  As before I'm 13 Q.
going to start with what I think are deferred 14
questions for this group.  Early on Richard Suggs 15
had asked on whether or not you would be able to 16
provide industrial codes that best reflect the 17
capture sources, such as the ethanol facilities.  18
Is that something that you can provide at this 19
time? 20

(BY MR. VOLK)  Yes.  The ethanol NAICS is 21 A.
325193 reflecting as asked for the capture NAICS 22
code, and that is for ethanol. 23

Earlier an answer was provided for 24 Q.
approximately how many miles of the MCE pipeline 25

412
transmission pipeline system is within the North 1
Dakota PSC jurisdiction.  352 miles was provided, 2
but I believe, Jimmy, you would be able to confirm 3
that number? 4

(BY MR. POWELL)  Yes.  It's 3 -- 5 A.
approximately 332 miles are in the jurisdiction of 6
the Public Service Commission.  In the delta 7
roughly 19 miles is within the NDIC jurisdiction.  8
So Wade had it accurate and correct.  But the PSC 9
is 332. 10

Okay.  I had asked earlier on with the 11 Q.
first group yesterday on whether or not royalties 12
were being paid on the full CO

2
 stream or just the 13

CO
2
 mass of the stream.  Is there anyone in this 14

group that can confirm that or is that something 15
that would need to be a supplemental? 16

MR. BENDER:  No one can answer that.  17
We'll have to supply you with supplemental 18
information on that one. 19

MS. MADCHE:  Okay. 20
(MS. MADCHE CONTINUING)  In Section 2 21 Q.

earlier I had asked what the maximum pressure was 22
applied during the microfracture testing in the 23
Milton Flemmer 1 that was done across the 24
Spearfish/Opeche Formation.  25
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(BY MS. ODDY)  Yes.  I would like to 1 A.

direct your attention to Figure 2-7 on the TB 2
Leingang 1 permit.  3

I'm ready.  4 Q.
So relative to Milton Flemmer 1, the 5 A.

maximum injection pressure is highlighted with the 6
black square box on the image on the upper section 7
there, and from that graph it looks like around 8
5580 psi was -- was pumped as a maximum.  However, 9
after evaluation, there was no breakdown pressure 10
observed at that maximum pressure injected.  11

And then referring to Table 2-4, we do 12
have a summary on the Opeche/Spearfish 13
microfracture stress test breaking down your 14
breakdown pressure as well as your propagation 15
pressure. 16

So some additional questions as it 17 Q.
pertains to the microfracture testing that was 18
done.  A question that I had posed earlier was how 19
do you determine which sand package within the 20
Broom Creek to target for these tests? 21

So prior to the micro in situ stress 22 A.
tests, we ran logs such as your magnetic resonance 23
log as well as an FMI log and sonic log, and in 24
combination of that along with the core photos that 25

414
we observed, along with some field description, 1
were able to pick the representative sand package 2
within the Broom Creek Formation and pick the test 3
steps. 4

Could you elaborate a little bit more on 5 Q.
what makes a representative sample? 6

Yes.  So I'm going to go back here to 7 A.
another figure.  Figure 2-5.  We looked at the 8
sonic log, and on column 7 we've got the facies 9
there, so we looked at, you know, a good, thick 10
sandstone package.  And then looking at the 11
magnetic resonance log, that showed us good 12
porosity in that test point.  Then looking at 13
making sure there are no visible bedding or 14
fractures within the core photos that was -- that 15
was collected and any field description that was 16
noted by the geologists on site. 17

So just to confirm, you're looking for a 18 Q.
sand package that would represent good porosity and 19
permeability but without fractures that could 20
possibly affect the results of the MBT test? 21

That's right.  22 A.
So as a follow-up to that, on average to 23 Q.

date across the Broom Creek on previous 24
applications, the frac grading has between 0.69 psi 25

415
per foot to 0.712 psi per foot.  Could you explain 1
why we're seeing a larger variation across these 2
three facilities, specifically as it relates to the 3
Slash Lazy H 5 which was at 0.784 psi per foot 4
which would be above that range, or what you 5
anticipate might have caused it to be higher than 6
what we've seen to date on past applications? 7

So with that for the KJH -- or sorry -- 8 A.
the Slash Lazy H 5, cause of that could potentially 9
be activities during the drilling operation that 10
may impact.  Also could be some bedding within the 11
FMI logs that was observed.  12

However, we are willing to, you know, work 13
with the DMR on solutions on confirming that -- 14
that value at the KJH sites.  It is also part of 15
our plan to perform an in situ stress test in the 16
KJH, at least on one of the wells.  In addition, we 17
are planning on performing an injectivity test in 18
the injection wells again to confirm these values, 19
and that also applies in all six injection wells.  20

Would you be able to explain what effect 21 Q.
the frac gradient has on the CO

2
 plume size?  22

MR. BENDER:  That's probably a question 23
that we'll have to recall Amanda to answer. 24

MS. MADCHE:  Okay.  And am I correct that 25
416

we'll want to do that at the end as far as 1
recalling?  2

MR. BENDER:  Yeah.  What I thought we'd do 3
is after we finish with this group, once again, 4
because of the size of the group, we're going -- 5

MS. MADCHE:  Sure.6
MR. BENDER:  -- to have to recall Wade 7

Boeshans and also Caitlin, and perhaps we could 8
bring Amanda up at the same time and get that done 9
if the examiner's okay with that. 10

HEARING EXAMINER GARNER:  I am okay with 11
that.  I was going to allow cross of these four 12
before they go to sit down and bring them back up 13
and sit down and bring them back up.  Does that 14
work?  Is that fine?15

MR. BENDER:  I mean, there's a lot of 16
people.  I think it's a lot of cross.  We can 17
finish our -- the remaining witnesses, I think, 18
very quickly.  That's kind of what I had in mind 19
this morning, but it's certainly your call, 20
Mr. Examiner. 21

HEARING EXAMINER GARNER:  Mr. Braaten, any 22
input?  Are you okay waiting with the other 23
witnesses to be called and then we can -- then 24
you'll have an opportunity to cross any one of the 25
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witnesses and recall them up here. 1

MR. BRAATEN:  Yeah.  I think with respect 2
to that, I just want to be clear on record that 3
specifically because what I'm running into now is 4
difficulty with scheduling with experts and when 5
they're going to be here, but thinking about what 6
Mr. Bender is saying whether I cross these folks 7
now or cross all of these folks right after, I 8
don't think that's going to help me on anything 9
else, so -- 10

HEARING EXAMINER GARNER:  Okay.  11
MR. BRAATEN:  -- I'm okay with that -- 12
HEARING EXAMINER GARNER:  Okay.  13
MR. BRAATEN:  -- but reserving my prior 14

objections -- 15
HEARING EXAMINER GARNER:  Sure.16
MR. BRAATEN:  -- on the scheduling. 17
HEARING EXAMINER GARNER:  Your objection's 18

noted, so we'll go then with your witnesses. 19
MR. BENDER:  Thank you. 20
(MS. MADCHE CONTINUING)  Okay.  Just to 21 Q.

continue on the microfracture testing which you've 22
already given some testimony on, just confirming 23
that we would want to see a microfracture test done 24
on either the KJ Hintz 1 or 2 just to confirm that 25

418
value which was proposed in the testing and 1
monitoring plan.  2

Let's see here.  So as it pertains to 3
the -- how the microfracture test data is used in 4
the simulation to calculate the bottomhole pressure 5
constraints that are used in the model, if the 6
results do come out substantially different on the 7
KJ Hintz 1 or 2, whichever you decide to do to 8
confirm that result, it is likely DMR would want 9
the model reran because of the bottomhole pressure 10
constraint being affected by that frac gradient.  11

Understood. 12 A.
Okay.  I'm now moving into Section 5, so I 13 Q.

would like to go to Table 5-3.  So on this table 14
you have the CO

2
 stream composition specification 15

that must be met for you to, I believe, accept a 16
third-party source.  My question related to this is 17
whether or not all the sources you currently have 18
contracts with have had samples taken or FEED 19
studies completed to confirm they meet or exceed 20
that stream composition? 21

(BY MR. POWELL)  So the individual quality 22 A.
spec for each course is greater than 95 percent --23

Okay.  24 Q.
-- carbon dioxide, and we did -- we had 25 A.

419
done a stack test at each facility, and that will 1
be done -- the plants typically do them annually.  2
Unless we have a reason to do them intermittently, 3
we'll follow their schedule, but the individual 4
spec is not greater than 95 percent CO

2
. 5

Yeah.  I think the confusion was the 6 Q.
narrative right above Table 5-3 since it states, 7
"Any new CO

2
 streams from third-party entities not 8

accounted for at the time of permitting must also 9
meet or exceed the specification once commingled."  10

And you're saying at a minimum at the 11
source side they would be greater than 95 percent 12
with the anticipation that the commingled stream 13
would be greater than 98.25 percent; correct? 14

Correct.  And it's my recollection I think 15 A.
all but one of the 57 sources were 98 percent or 16
higher.  There was one facility that was about 96.  17
So commingled, yes, it would be greater than the 18
98 percent. 19

And for any new sources that might come 20 Q.
down the line, I'm guessing additionally you would 21
want a stack test done before to confirm that 22
they're going to meet the specifications to take 23
that source? 24

You're correct. 25 A.
420

Could you -- yeah, we would require that 1 Q.
that data be submitted to us before we would 2
approve new sources too.  3

Okay. 4 A.
Could you elaborate on how the baseline 5 Q.

isotopic signature of the CO
2
 stream will be 6

resampled if new sources are added later on? 7
MR. HUNT:  So I think I can respond.8
MR. POWELL:  Okay.  Go ahead because I was 9

just going to read a paragraph, but go ahead, John. 10
(BY MR. HUNT)  Okay.  So in the event that 11 A.

a new source is added and approved by DMR, Summit 12
would sample that new commingled CO

2
 stream within 13

one year after adding that additional CO
2
 source to 14

get its composition and isotopic signature. 15
(MS. MADCHE CONTINUING)  Let's see.  Will 16 Q.

the meters that exist -- or sorry.  Let me rephrase 17
that.  18

Will meters exist at all the outlets at 19
the CO

2
 source facilities, both in state and out of 20

state, to be able to account for how much CO
2
 mass 21

and total injection stream volumes each individual 22
source is contributing? 23

(BY MR. POWELL)  Yes.  So Coriolis meters 24 A.
will be installed consistently throughout the 25
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system. 1

And how do you plan to ratio those mass 2 Q.
and volumes back to the individual three storage 3
facility permits for reporting? 4

So I'm not the measurement expert, but it 5 A.
would be reconciled.  We'll have custody transfer 6
from the -- on the outlet or discharge side of the 7
capture facilities, and then we'll have -- we'll 8
have a measurement station at the terminus of the 9
main line.  And then we'll have Coriolis meters or 10
measurement facilities at each of the injection 11
sites.  And so it'll be a mass balance from volume 12
in from each of the 57 source plants all the way 13
through what's injected at each of the well sites 14
and that'll be reconciled. 15

So I want to move us to Figure 5-3 on 16 Q.
page 5-12 of the TB Leingang application.  So this 17
figure shows a generalized flow diagram.  Could you 18
walk us through this figure specifically as it 19
relates to the capabilities to isolate individual 20
flowlines from each other and how pigging of the 21
flowline system will take place? 22

Yes, and I'd -- this is a difficult 23 A.
diagram to do that from.  If you start from right 24
to left -- so each line segment on the discharge 25

422
side of a capture facility will have a launcher.  1
And so -- and then each pipe diameter change within 2
the pipeline system will also have a launcher and 3
receiver.  And then when you get to the 4
sequestration site, there will be a receiver at 5
each of the well sites.  6

So if you're looking right to left, so in 7
a common pipeline diameter size, you know, the 8
launcher will be the initiation of that pipe 9
segment, and then it'll go through right to left 10
and then you will be -- for instance, at the 11
sequestration site before it reaches the injection 12
facility, then it will go through a receiver, and 13
then downstream will be a meter or measurement 14
station which will include a gas chromatograph, 15
Coriolis meter and pump.  And then the -- the -- 16
the line of demarcation will be on the inlet valve 17
upstream of the shutdown valve at the injection 18
facility. 19

So just to confirm, with the three -- with 20 Q.
the three individual flowlines, are you able to pig 21
those separately? 22

Yes.  Each pipe diameter will be able to 23 A.
be pigged independently.  So in the sequestration 24
where we have 16, 20 and 24, each of those diameter 25

423
changes, the entire segment will be able to be 1
pigged independently. 2

And as a follow-up, are there any plans 3 Q.
for an isolation valve at the junction of where the 4
BK Fischer flowline, called NDL-325, splits off 5
from the TB Leingang flowline known as NDL-327? 6

I may -- may need help from Jamey if 7 A.
that's a diameter change. 8

MR. BENDER:  Okay.  We'll bring him up 9
later. 10

(MS. MADCHE CONTINUING)  Can you confirm 11 Q.
the land description of where that junction occurs 12
at those two flowlines?  Looking at the prior 13
figure, Figure 5-2 it looks like it's Section 5, 14
Township 141 North, Range 87, but it's pretty small 15
scale on the map.  16

It looks correct to me as well, but it is 17 A.
small scale.  18

MR. POWELL:  And, again, perhaps Jamey can 19
confirm, Lawrence.  20

(MS. MADCHE CONTINUING)  So now I'd like 21 Q.
to go to Table 5-4 on page 5-14.  In this table the 22
flowline has a maximum rate of 936 million standard 23
cubic feet per day, approximately equivalent to 18 24
million metric tons a year.  Earlier on in the 25

424
project summary, the modeling had shown that this 1
facility, the TB Leingang specifically, would be 2
able to take 124.4 million metric tons over a 3
20-year period which would average around 4
6.22 million metric tons annually.  Can you please 5
confirm there's no intent to send -- even though 6
the line has the capacity to send the full 18 7
million metric tons, there's no intent to send it 8
all to this one facility? 9

That is correct.  There is no intent. 10 A.
And on average, what do you anticipate the 11 Q.

flow rate to be on this flowline? 12
MR. POWELL:  Again, I'm going to have to 13

defer to Jamey for that, Lawrence.  Sorry.  14
(MS. MADCHE CONTINUING)  Similarly, on the 15 Q.

BK Fischer application instead, and on its Table 16
5-4 on page 5-14, it has a maximum rate of 17
314.5 million standard cubic feet per day, 18
equivalent to around 6 million metric tons a year, 19
and its modeling had more of an annual amount of 20
4.92 million metric tons.  21

So, again, just confirming again that you 22
would not be exceeding what the modeling had showed 23
in those bottomhole pressure constraints even if 24
the flowline capacity would allow you to? 25
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That's correct. 1 A.
And I'm interested in what the average 2 Q.

flow rates will be for all three flowlines for when 3
that gets deferred.  4

MR. BENDER:  That's another Jamey 5
question?  6

MR. POWELL:  Yes. 7
(MS. MADCHE CONTINUING)  So, additionally, 8 Q.

on that table, for all three of the applications a 9
typical operating pressure has a 900 psi range, 10
roughly, going from 1250 to 2150 psi.  And this 11
might be a question that you need to defer again.  12
I'm wanting to know why such a big range was given 13
and whether or not you have -- kind of more within 14
that range where you actually typically plan to be 15
for all three facilities.  16

The range is just -- it's to keep the CO
2
 17 A.

in super critical state, and so that's the range 18
from 1250 to 2150, and it's really applicable over 19
the -- predominantly over the pipeline system 20
because over the 2500 miles we have about -- 21
including -- excluding the pumps at the discharge 22
site of the capture facilities, we have 17, I 23
believe -- if I recollect properly, 17 intermediate 24
pump stations, so you have that pressure gradient 25

426
from the discharge down to the suction side of 1
the -- of the next intermediate pump station, so 2
that's the range of pressures.  3

As it says, the maximum operating pressure 4
is 28 -- 2183, but the discharge set points will be 5
2160, and then we'd run the surge analysis and, of 6
course, you know that's 110 percent so that's, 7
according to the math off the top of my head, about 8
2400. 9

So a couple follow-ups to that.  In the 10 Q.
modeling, the model was done as being pressure 11
constrained both on bottomhole pressure and 12
wellhead pressure and not weight constrained.  I'm 13
curious as to why you have a maximum discharge 14
pressure of 2160 psi when the wellhead pressure 15
constraint in the model was only 2100 psi.  16

Yeah, I might have to defer that one. 17 A.
MR. BENDER:  Jamey again.18
(MS. MADCHE CONTINUING)  And just a 19 Q.

statement, because this isn't a weight-constrained 20
model, typically DMR would be going forward with 21
setting a wellhead pressure constraint based on the 22
model and not on operating conditions. 23

When it comes to kind of the fluctuation 24
that you had mentioned that you have on the 25

427
pressure to keep it in a super critical state, will 1
the metering that you're planning to use be able to 2
handle those fluctuations knowing that the density 3
of CO

2
 is affected greatly by both temperature and 4

pressure and both the temperature and pressure on 5
this Table 5-4 is a fairly substantial range? 6

Yes, it is.  It will.  The Coriolis meters 7 A.
can handle that variation. 8

And are those mass flow meters or 9 Q.
volumetric meters? 10

Again, I'm not the measurement expert, but 11 A.
I believe that they're mass flow meters. 12

MR. BENDER:  Do you have the answer?  13
MR. HUNT:  No. 14
MR. BENDER:  Okay.  15
(MS. MADCHE CONTINUING)  So some questions 16 Q.

related to the corrosion prevention and monitoring 17
detection that's being implemented for all three 18
storage facilities.  Can you elaborate a little bit 19
more on the ER -- the ER probes that are proposed 20
and the impressed current cathodic protection 21
system that's going to be used along the flowline 22
system? 23

(BY MR. HUNT)  Yes.  So for the ER probe, 24 A.
DMR can think of those as -- you know, you guys are 25

428
familiar with a corrosion coupon.  So imagine this 1
as a miniaturized corrosion coupon that is then 2
attached to a probe that's then attached to the -- 3
to the flowline where it's subjugated to the -- the 4
stream continuously, and in real time there will be 5
continuous measurements of the electrical 6
resistance of that -- of that miniaturized coupon 7
or -- or that probe, said another way.  Those -- 8
those resistivity measurements are sensitive to 9
changes in mass and thickness in particular. 10

What material is the composition of the ER 11 Q.
probes? 12

So they will be of the flowline material 13 A.
as well as the wellbore material. 14

So there will be two probes at at least 15 Q.
each injection site? 16

That is my understanding. 17 A.
And with the impressed current cathodic 18 Q.

protection system, is that combined as far as the 19
same system that's going to be across the flowline 20
and the transmission pipeline operated as a 21
continuous protection? 22

(BY MR. POWELL)  It is. 23 A.
Referencing back to that Figure 5-2, I'm 24 Q.

just looking for confirmation on what the land 25
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description would be for the terminus point.  1
Again, on this one it looks like it's Section 5, 2
Township 141 North, Range 86 West.  3

MR. BENDER:  Is that something we can 4
supply you in a supplement?  5

MS. MADCHE:  Yeah.  Both of those 6
locations could be confirmed in a supplement.  That 7
would be fine. 8

(MS. MADCHE CONTINUING)  So a question on 9 Q.
the seal pot system that is planned to be used to 10
maintain the tubing/casing annulus pressure to 11
approximately 300 psi.  Are you anticipating any 12
on-site tank storage such as vessels needing to be 13
on site for that system that would be holding, 14
like, packer fluid or brine, not necessarily a 15
nitrogen vessel? 16

(BY MS. ODDY)  At this time I don't 17 A.
believe we plan on having storage tanks for 18
corrosion-inhibited fluid, but we will have the 19
nitrogen seal pot like you said adjacent to the 20
wellhead. 21

I guess just a note.  If at any point 22 Q.
those plans do change, secondary containment such 23
as a dike would be required around any brine 24
storage or the packer fluid.  25
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And also a note that a Sundry variance 1

would be required to have the 300 psi annulus 2
pressure just because currently as rule requires, 3
it's to be greater than the injection pressure.  4

Understood. 5 A.
I believe this has already been answered 6 Q.

earlier in part, but just to confirm, no baseline 7
soil, gas sampling or groundwater sampling has 8
taken place yet; correct? 9

(BY MR. HUNT)  That is correct. 10 A.
And that would be anticipated to begin 11 Q.

approximately a year in advance of injection 12
operations beginning? 13

That is also correct. 14 A.
So this question is specific to the KJ 15 Q.

Hintz and it may need to be deferred.  I'm just 16
looking for how that year 19 was determined for the 17
year to install the Fox Hills monitoring well next 18
to the Raymond Jensen 1-34 P&A well.  19

Yeah.  So in general the idea there was, 20 A.
as has been testified to, you know, previously, 21
seismic surveys will be acquired at least every 22
five years, so, you know, year 2, year 4, year 9, 23
year 14, year 19.  And so the idea there was that 24
as Summit is monitoring the CO

2
 plume expanding in 25
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the storage reservoir, we don't anticipate at this 1
time that that legacy wellbore will see CO

2
 and 2

certainly within that time frame.  3
But, you know, taking a proactive approach 4

and after taking the seismic data and then 5
reviewing that data to see how is the CO

2
 plume 6

progressing, is it conforming to expectations, so 7
that year 19 really just allows some of the 8
opportunity, the -- the optionality to wait to 9
install that well until, you know, it is needed.  10
And, of course, if it's determined that it may be 11
needed prior to then, then they have that option as 12
well. 13

So I want to reference Section 5.7.2.  Let 14 Q.
me get a page number.  So that would be page 5-26 15
in the TB Leingang application.  And it's paragraph 16
4, and this language is in all three applications.  17
There's a statement that Summit reserves the right 18
to evaluate and modify, if necessary, appropriate 19
groundwater sampling locations and frequency.  Just 20
a note that any changes to the frequency or 21
locations should go through DMR for approval and 22
review.  23

Yes.  Acknowledged. 24 A.
And that would apply as well as far as any 25 Q.

432
changes made to the near surface monitoring during 1
the PISC period.  2

Understood. 3 A.
Could you give a little more testimony on 4 Q.

the local passive seismicity array that's planned 5
to monitor for potential induced seismicity? 6

Sure.  So at this time Summit has plans to 7 A.
install multiple seismometers at the site.  At this 8
time -- well, a specific layout or design or number 9
of stations is unknown, but prior to injection 10
Summit would request bids from vendors to put 11
together a site-specific strategy.  12

We understand today that by multiple -- in 13
order to properly triangulate and locate any 14
seismicity events, you would need at least three 15
seismometer stations as a minimum. 16

Just a statement that once a layout's 17 Q.
known, that information should be provided to DMR.  18

Understood. 19 A.
MS. MADCHE:  Let's see.  I think that's 20

all I have currently.  Thank you.  21
                                        EXAMINATION 22
BY MR. STOLLDORF:23

Jimmy, I asked a question earlier that 24 Q.
they punted to you, so I'll ask it again.  At its 25
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closest, approximately how far away is the facility 1
for the TB Leingang from an occupied dwelling? 2

(BY MR. POWELL)  I apologize because I 3 A.
don't have each site memorized, but I believe the 4
closest dwelling to either -- any of the well sites 5
is about 4400 feet -- I'm sorry -- 2200 feet.  6
2200 feet.  I believe the furthest is about 7
4100 feet.  But it's 2200 feet.  And we can clarify 8
if that's Leingang or if that's one of the other 9
two. 10

MS. MADCHE:  I think we might just ask 11
that a supplemental is provided as far as the 12
proximity of how close the flowline is for each 13
individual one to the closest dwelling. 14

MR. POWELL:  Okay.  And I believe the 15
closest dwelling to a flowline at either location 16
is 700 feet, but we could provide the exact 17
distances for all three. 18

MS. MADCHE:  Could you add to that also 19
closest distance to a wind turbine, specifically 20
for the TB Leingang application?  21

MR. POWELL:  Yes, we can do that.  22
MS. MADCHE:  Sorry to jump in. 23
(MR. STOLLDORF CONTINUING)  So Section 7, 24 Q.

the Emergency Remedial and Response Plan, that's 25
434

you, Jay; is that correct? 1
(BY MR. VOLK)  Yes. 2 A.
Under the Section 7.6 -- I'll let 3 Q.

everybody get there.  It indicates that the company 4
organizational structure is still in flux and in 5
development.  Do you know -- I'd note that it's 6
expected that we -- to complete that before being 7
provided authorization to inject.  We would expect 8
that to be nailed down.  9

Without a doubt.  We're continuing to work 10 A.
on, as the rest of the project continues to 11
develop, an integrated response plan as well which 12
will be consistent with this one, and we will 13
supply that when done and prior to injection. 14

Okay.  So this is in the PISC section.  15 Q.
Hopefully one of you can answer this.  For all 16
three applications on Figure 6-2 -- give me a 17
second and I'll get a page number for you.  That is 18
page 6-6 in Exhibit 1A for the TB Leingang 19
application.  20

Can you -- oh, sorry.  Are you guys there?21
Explain how the CO

2
 extent ten-year 22

postinjection boundary was determined? 23
(BY MR. HUNT)  I think we would want to 24 A.

bring one of the other witnesses up to answer that. 25
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MR. STOLLDORF:  Probably Amanda?  1
MR. BENDER:  (Nods head.) 2
(MR. STOLLDORF CONTINUING)  What's the 3 Q.

setback being proposed for the flowlines? 4
(BY MR. POWELL)  Again, the setbacks for 5 A.

the flowlines, similar to the -- to the pipeline in 6
North Dakota that's under PSC jurisdiction, 7
complies with State law, 500 feet as a minimum. 8

What type of notification system's in 9 Q.
place should residents or -- and/or businesses need 10
to be notified in an emergency? 11

(BY MR. VOLK)  We've had numerous 12 A.
conversations with Oliver County, Mercer County and 13
Morton County, and this is an area we've determined 14
to work cumulatively on and develop.  So right now 15
there's multiple systems being used between Mercer 16
County and Morton County.  I believe Mercer County 17
and Oliver are both using reverse 911.  Morton 18
County is using that as well as I believe some 19
secondary options.  20

So we have committed to continuing working 21
with all three counties to provide the data needed 22
to make sure the notification system is -- is going 23
to be consistent throughout all three counties. 24

How often do you plan on doing training 25 Q.
436

with these local emergency response teams? 1
On an annual basis at minimum.  I believe 2 A.

it's not to exceed 15 months, but it is on the 3
annual basis.  4

MR. POWELL:  Yeah.  I'll just add that 5
since we know that North Dakota -- and I'm not sure 6
of a specific -- Jay, you could help me on Mercer 7
or Morton or Oliver, but a lot of the counties have 8
volunteer fire departments and sometimes those 9
personnel interchange or are unavailable, so we've 10
committed to providing training on a more frequent 11
basis as needed. 12

(MR. STOLLDORF CONTINUING)  I hope you 13 Q.
guys will -- someone here at the table will be able 14
to answer this one, but this has come up in the 15
past, but are there any special considerations for 16
DMR field inspection staff to be coming onto the 17
sites?  Do you have -- or do you have any -- are 18
you aware of any issues that might bring up, having 19
a DMR inspector on site -- some of the sites?20

(BY MR. VOLK)  As expected, unrestricted 21 A.
access for any regulatory items such as DMR access.  22
With that being said, previous work I've done has 23
always provided on-site hazard training for and up 24
to and including inspectors so they have the proper 25
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notices of what is out there or what needs to be 1
out there.  And if any special training would be 2
required for those inspectors, we will make sure 3
that's available. 4

Would you be able to provide us -- 5 Q.
MR. SUGGS:  Sorry.  6
MR. STOLLDORF:  Oh, go ahead.7
MR. SUGGS:  On that note, if there is 8

anything anticipated, at this time I would ask that 9
it be provided as a supplemental for what you'd 10
anticipate the DMR inspection staff needing to have 11
under their belt or have training for accessing 12
your facilities. 13

MR. VOLK:  We will provide that.  14
MR. SUGGS:  Thank you. 15
(MR. STOLLDORF CONTINUING)  As it relates 16 Q.

to Sections 9, 10 and 11, the construction plugging 17
and completion plans for the Class VI wells and 18
monitoring wells, we just want to note that it will 19
require typical DMR approvals prior to executing, 20
just so you understand.  21

(BY MS. ODDY)  Understood. 22 A.
I want to move to Section 11, the 23 Q.

injection well.  I have one question -- or a couple 24
questions.  Can I -- okay.  Then we'll go to 12.  25
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Sorry.  Excuse me.  1

You're approximating it'll cost about 2
$583,000 to plug one injection well.  Are you guys 3
considering that it's going to probably require a 4
big rig to handle that size of tubing? 5

That's correct.  With a 7-inch tubing, we 6 A.
will need a bigger workover rig.  In addition to 7
that, the anticipation of the plugging plan is also 8
to set CO

2
 resistant cement.  So those estimated 9

costs are included in the plugging costs.  10
Okay.  And you touched on this earlier 11 Q.

about the surety bonds, but you're proposing to use 12
a surety bond for the injection well plugging phase 13
and the PISC phase.  Are you planning to have one 14
surety bond or two separate bonds for each phase? 15

(BY MR. VOLK)  At this point in time we 16 A.
have not one -- allocated -- or we have not 17
committed to a certain provider, so that'll be 18
forthcoming, at minimum 30 to 60 days prior to 19
injection it would be submitted to you.  We know we 20
will be using the surety and the pollution 21
liability for those, and I can't today tell you in 22
certainty if those will be split between the phases 23
you asked. 24

MS. MADCHE:  I'm just going to jump in, 25
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and not necessarily a recommendation but something 1
to consider is clearly as you work through closing 2
one of these facilities, plugging the injection 3
wells is going to be the first item.  If they are 4
on separate sureties, that would allow you the 5
ability to request one to be released while 6
maintaining the other one for continued PISC 7
monitoring.  So, again, just something to consider. 8

MR. VOLK:  Appreciate that, and we will 9
provide additional information to you. 10

(MR. STOLLDORF CONTINUING)  Can you 11 Q.
elaborate a little more on the emergency and 12
remedial response plan and how the endangerment to 13
USW -- or underground sources of drinking water 14
costs were determined? 15

I just want to make sure I'm getting to 16 A.
the right figure.  If you bear with me for one 17
second.  There it is.  So I'm going to direct your 18
reference to page 12-10 and Table 12-7.  So, first 19
of all, I want to start off with what the actual 20
scenario was used to determine the estimated cost 21
on ERRP as well as to your specific question the 22
USDWs.  23

The scenario that was used was a well 24
failure or integrity issue with the well in which a 25
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containment -- loss in containment event happened.  1
To get into more specific details on that, I will 2
have Jean talk through that.  But to the specific 3
cost as it relates to the USDWs, it is broken out 4
between -- in Table 12-7, the general response 5
actions, delineation and water replacement at 6
1.89 million as well as the quarterly monitoring 7
which is dictated on a ten-year period for 750,000.  8
And then the plugging and abandonment cost of the 9
groundwater -- groundwater monitoring wells in that 10
area is another 55,000, which came up to 11
2.6 million. 12

And you did mention that the failure 13 Q.
mechanism is a loss of a containment event? 14

That's correct. 15 A.
Okay.  Just want to note that the 16 Q.

average -- okay.  I don't need to.  All right.  17
Never mind.  18

MS. MADCHE:  No.  I do have a follow-up on 19
that.  Clearly, the costs are slightly different 20
for all three facilities for the emergency remedial 21
response.  Can you just kind of go over what 22
parameters were used to determine those costs that 23
would cause that fluctuation?  24

MR. VOLK:  Yes.  The difference largely 25
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comes into on the general response delineation and 1
water replacement line item.  What we tried to do 2
is look at more site-specific characterizations in 3
those areas, how many wells, what would be their 4
water replacement cost, and that was the 5
distinguishing difference that drove the number up 6
or down. 7

MR. STOLLDORF:  Nothing further for me.  8
                                        EXAMINATION 9
BY MR. SUGGS:10

Just a couple of additional items.  I'm 11 Q.
going to jump back up to 5-13.  The second-to-last 12
paragraph on that page related to custody transfer 13
of the CO

2
, the way that's described is that the CO

2
 14

when it reaches the terminus point will become the 15
custody of SCS1 and it will remain that way until 16
it goes down the hole at any of the three different 17
facilities.  Am I understanding that intention 18
correctly? 19

(BY MR. POWELL)  So that's page 5-15?  20 A.
Page 5-13, the second-to-last paragraph.  21 Q.
Oh, sorry.  All right.  That's my 22 A.

understanding.23
Okay.  As the flowlines are anticipated to 24 Q.

be owned by the individual storage facilities, 25
442

SCS1, 2 and 3, would Summit be opposed to a 1
requirement that would require a flow meter at 2
each -- I guess at the beginning of each of the 3
individual flowlines and an actual custody transfer 4
happening as it moves from one line into the other? 5

So versus having measurement at the 6 A.
terminus of the main line for the -- sorry.  As 7
opposed to just having the single meter at the 8
terminus of the main line at the -- at the 9
jurisdiction breakpoint and then an individual 10
meter at each well pad or well site, you're 11
suggesting or recommending that we'd have an 12
intermediate meter, then, at the beginning of each 13
of the laterals from that segment of main line, 14
flowline to each well site. 15

(MR. SUGGS CONTINUING)  Yeah.  I think you 16 Q.
would end up with at least two additional meters in 17
play, one being where the CO

2
 would go north to the 18

KJ Hintz facility and one at the point where it 19
goes west from the Leingang to the Fischer.  20

I'm not opposed to that. 21 A.
Okay.  With respect to the cathodic 22 Q.

protection system that's being proposed, has that 23
already been designed at this point? 24

It hasn't been -- the impressed current 25 A.
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cathodic protection system?  1

Yeah.  2 Q.
Generally.  We're going to have to -- 3 A.

since we've added additional source points and 4
additional laterals along the whole system, we're 5
going to have to go back and rebalance the system 6
and figure out if the location of the ground 7
well -- the ground beds have changes, where they 8
need to be expanded, et cetera.  So it needs to be 9
reconfigured upstream of the sequestration area.  10

Okay.  11 Q.
As far as the sequestration area, it's 12 A.

generally been designed but we'll refine. 13
Okay.  So that is still under works and 14 Q.

will be refined? 15
Correct. 16 A.
Okay.  So when that is determined, we'll 17 Q.

want the location of the ano beds identified, and 18
pursuant -- there's -- on page 5-15 in Section 19
5.3.1, there's indication of -- what am I 20
reading -- Summit Carbon Solutions will supply DMR 21
with a map of cathodic protection boreholes to meet 22
the requirements of 43-05-01-5.  Do you anticipate 23
actually drilling any cathodic protection boreholes 24
or will this system entirely utilize ano beds? 25
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It's my understanding ano beds.  We'll 1 A.

clarify. 2
Okay.  And so, regardless, we'd want those 3 Q.

locations identified.  4
Yeah. 5 A.
And I think, John, you testified to this 6 Q.

earlier, but there's some narrative on 5-29 that 7
indicates that you will be running 3D seismic at 8
years two, four and nine.  It is the intent to run 9
3D seismic as early as year two after injection? 10

(BY MR. HUNT)  That's -- yes.  Yeah, and 11 A.
in the narrative it says "by year two," so just to 12
be clear. 13

Okay.  But my point -- my confirmation is 14 Q.
that there will be a sequence of 3D seismic run 15
shortly after beginning injection and another one 16
prior to the five-year review? 17

Correct. 18 A.
Okay.  I'll point out that if anything 19 Q.

looks significantly off at that two-year mark, it 20
is expected that you will report that and we'll 21
begin the determination whether or not we need to 22
accelerate that hearing.  23

Understood.  24 A.
On page 5-32 there's the narrative about 25 Q.
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the traffic light system for the passive 1
seismicity, and you have the cutoff points of 2.7, 2
4.0 and 4.5.  Can you elaborate on what the 3
significance of those values as cutoff points are?  4

So 2.7 is the point at which humans can 5 A.
begin to feel seismicity, and so that's why that 6
one is listed there.  For events 4 and 4.5, I don't 7
have off by memory -- I would need to go and refer 8
back to the team on that one. 9

Okay.  If that's something that can't be 10 Q.
provided in short notice or short period as part of 11
this testimony, possibly a supplemental just 12
confirming what the importance of those values is 13
in that system.  14

Understood. 15 A.
And I think this one is for Jay.  On 7-17, 16 Q.

the last sentence under the 5 -- sorry -- 7.5.1 17
section, it reads, "In addition, assistance has 18
been secured from local emergency services to 19
implement this ERRP."  20

Which emergency services have you 21
specifically worked with and secured their 22
assistance in execution? 23

(BY MR. VOLK)  So we continue to develop 24 A.
this.  This is an overarching plan.  We have 25
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reached out to, as I've said, Morton County, Oliver 1
County as well as Mercer County, including the fire 2
departments in numerous of the surrounding towns.  3
A couple of them are Beulah, Hazen, Center, Zap.  4
So without having what I would call -- and I'm 5
going to say maybe that statement today is not 6
totally defined as the ERRP isn't, but continued 7
working agreements with -- or continued working 8
with them to commit to:  One, I understand there's 9
a memorandum of understanding of mutual aid between 10
all of them or actually statewide now.  So they 11
have recognized that.  Two is they've recognized 12
that we will continue to work together in 13
developing that plan and know they have different 14
capabilities between the units.  And that is what 15
we're going to continue to work on to supply what I 16
would call as an integrated plan between all three 17
counties. 18

So in -- I guess with respect to this 19 Q.
statement in the application -- 20

We have not secured an agreement, so I 21 A.
would say that wording probably should be changed 22
at this point. 23

Okay.  24 Q.
I would say commitment's a better word 25 A.
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than agreement. 1

MR. SUGGS:  That's all I need.  Thank you. 2
HEARING EXAMINER GARNER:  Okay.  Before we 3

recall those witnesses, why don't we take a 4
ten-minute break. 5

MR. BENDER:  Okay.  6
(Recessed at 2:56 p.m. and reconvened at 7

3:12 p.m.) 8
HEARING EXAMINER GARNER:  We are back on 9

the record.  Attorney Bender, you wanted to recall 10
some witnesses. 11

MR. BENDER:  Yes.  We're going to recall 12
Caitlin Olsen. 13

HEARING EXAMINER GARNER:  Microphone. 14
MR. BENDER:  Oh, sorry.  We're going to 15

recall Caitlin Olsen.  We're going to recall Wade 16
Boeshans.  And then to answer some of the questions 17
that came up from staff, we'll be recalling Amanda 18
Douglas, and then we'll have one new witness.  As 19
you may recall, there were questions to the 20
previous group and they were deferred to Jamey 21
Backus.  22

And I apologize, I misspelled his name 23
earlier when there was a question on it.  It's 24
B-a-c-k-u-s.  25
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So with that in mind, we'll call Caitlin 1

Olsen back. 2
HEARING EXAMINER GARNER:  Ms. Olsen, just 3

a reminder, you're still under oath. 4
                               REDIRECT EXAMINATION 5
BY MR. BENDER:6

Caitlin, I'm going to show you what's been 7 Q.
previously marked as Exhibit 8B.  Can you tell me 8
what 8B is? 9

(BY MS. OLSEN)  8B is the Storage Facility 10 A.
Permit Application Comparison Summary Table. 11

And when we started the hearings, I 12 Q.
briefly explained to the -- 13

MR. SUGGS:  Lawrence, have you handed that 14
out yet?  15

HEARING EXAMINER GARNER:  Do you have one?  16
MR. SUGGS:  No. 17
(MR. BENDER CONTINUING)  When we started 18 Q.

the hearing, Caitlin, you may recall me talking 19
very briefly about the fact that we were going to 20
spend a lot of time on the Leingang application and 21
then we were going to sort of do -- contrast and 22
compare Leingang with Fischer and Hintz after that.  23
Do you recall that? 24

I do. 25 A.
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Okay.  And is 8B sort of a visual aid and 1 Q.

you being able to go through and make those 2
comparisons? 3

That's right. 4 A.
Okay.  Let's start -- I'm not going to 5 Q.

interrupt you much, but why don't you start by 6
first talking about the various columns and what 7
your method was for laying this out and then you 8
can explain it to the Commission.  9

Sure.  So the intent of this comparison 10 A.
summary table was just to lay out the differences 11
between all three permits.  Listening to the 12
hearings today, I feel like most of those points 13
have been covered by DMR or otherwise in testimony.  14

But you'll see here across the top the 15
column named SFP Permit Section, that relates to 16
the section of the permit that we're talking about.  17
Then you'll see Summit Carbon Storage #1, TB 18
Leingang/Milton Flemmer 1, that's referring to 19
permit number one, the TB Leingang permit.  20
Likewise, the second column is the BK Fischer 21
permit.  And the third column is the KJ Hintz 22
permit. 23

Okay.  Then let's -- why don't we start 24 Q.
out first with the Project Summary, and what I'll 25
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probably do is have you explain that in detail, and 1
then we can kind of walk through the -- the other 2
sections and you can probably more abbreviate your 3
discussion of it.  4

Sure.  So as Wade testified to the project 5 A.
summary earlier today, the only material difference 6
in the three permits in relation to the project 7
summary is the applicant name listed.  All other 8
aspects of Wade's testimony apply to the TB 9
Leingang, the BK Fischer and the KJ Hintz as you'll 10
see noted in that row. 11

Okay.  Let's go to the next column -- or 12 Q.
not the next column, the next row.  13

Section 1, Pore Space Access.  There's 14 A.
minimal content changes between the permits, as 15
you'll see noted.  There is one thing to specify in 16
the BK Fischer permit and that is that there is 17
Coyote Creek -- Coyote Creek mining -- mine land 18
located within the hearing notification area. 19

And I think as a result of some questions 20 Q.
that came to Amanda, she pointed that out in one of 21
the exhibits; is that correct? 22

That's right. 23 A.
Let's go on then to Section 2.  24 Q.
That's the geologic exhibits portion of 25 A.
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the storage facility permit.  You'll remember as 1
Amanda testified to yesterday and earlier today 2
that the model extents used across all three 3
permits are the same.  Logging efforts are the 4
same.  Microfracture in situ stress tests were 5
performed in all three wells and all three -- 6
excuse me -- all three permits, and all three 7
permits used the same 2D and 3D seismic surveys.  8

The differences that we'll talk about here 9
mainly have to do with site-specific 10
characterization work.  You'll note that in the TB 11
Leingang permit the Minnekahta Formation is present 12
as Amanda had testified to earlier.  The Minnekahta 13
Formation is absent in the BK Fischer permit and in 14
the KJ Hintz permit.  15

Again, site-specific storage complex 16
formation data is -- varies between all three 17
permits as noted here.  That includes core data, 18
log testing, things like that.  19

And the last point to make sure on Section 20
2, Geologic Exhibits, is that the number of 21
borehole image logs varies between all three 22
permits.23

All right.  Then let's go to Section 3, 24 Q.
please.  25

452
Section 3 discusses the geologic model 1 A.

construction and numerical simulation of CO
2
 as 2

Amanda had testified to previously.  The same data 3
inputs were used.  Again, as described in Section 4
2, the same model was used across all three 5
permits.  The same simulation was performed where 6
all three well sites were simulated as injecting at 7
the same time.  You'll note here that there are 8
minor variations in Section 3 where site-specific 9
data is used to derive individual injection 10
pressures, rates, temperatures and critical 11
threshold pressure estimations.  Those are the only 12
differences of material value. 13

All right.  Then we'll go -- the next row 14 Q.
is Section 4, the Area of Review.  Can you briefly 15
discuss what's contained in that row? 16

Area of review, as I testified to earlier, 17 A.
uses the same groundwater sampling method across 18
all three permits.  The methodology remains the 19
same.  There are site-specific differences that 20
have to do with the number of wells based on the 21
specific area of review and what wells exist there.  22

Other differences include other 23
site-specific surface features which may include 24
springs, mining land as I discussed previously, and 25
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any legacy oil or gas wells.  To note, there are no 1
legacy oil and gas present in the TB Leingang or BK 2
Fischer area of review.  There is one KJ -- there 3
is one legacy oil and gas well in the KJ Hintz 4
permit as I had testified to earlier. 5

I'm going to try to get some points here 6 Q.
with the court reporter, so can you slow down just 7
a little bit? 8

I thought I was. 9 A.
Let's go to the next section, Section 5.  10 Q.
Section 5 discusses the testing and 11 A.

monitoring plan.  Across all three permits, leak 12
detection plans are similar.  Flowline corrosion, 13
prevention plans are similar, and baseline testing 14
and logging plans are similar.  There are minimal 15
differences for mechanical integrity testing across 16
all three permits.  17

You'll note that in the TB Leingang permit 18
the Milton Flemmer 1 will use tubing-conveyed 19
gauges, as Jean had previously testified to in 20
Section 9.  The other two stratigraphic 21
monitoring -- excuse me -- stratigraphic 22
test/monitoring wells will use casing-conveyed 23
gauges.  Environmental monitoring plans, again, are 24
site specific but the methodology remains the same. 25

454
Okay.  The next section, please. 1 Q.
Section 6, the Postinjection Site Care and 2 A.

Facility Closure Plan.  The monitoring programs are 3
similar across all three storage facility permits.  4
There are minimal differences related to monitoring 5
well-specific details, for example, the maximum 6
pressures seen across each storage facility. 7

All right.  And then Section 7 I have 8 Q.
labeled on my exhibit Emergency and Remedial 9
Response Plan.  Can you discuss that for us, 10
please? 11

The content between all three permits is 12 A.
the same materially. 13

Okay.  And Section 8? 14 Q.
Again, the material content is the same 15 A.

and there are no -- no large differences. 16
And Section 9? 17 Q.
All three storage facility permits abide 18 A.

by the same North Dakota rules and regulations, 19
such as requiring surface casing 50 foot below the 20
lowermost USDW and CO

2
 resistant cement casing 21

within the injection reservoir zones.  22
You'll note that the biggest differences 23

are that the Milton Flemmer 1 stratigraphic test 24
well and monitoring well was drilled deeper.  It 25
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was drilled to 12,000 feet.  The other two wells, 1
the Archie Erickson and the Slash Lazy H, were 2
drilled to approximately around 6,000 feet.  That 3
would result in just differences in cementing.  4
Some are two stages for the shorter wells and some 5
are three stages in those completions. 6

All right.  Let's go to Section 10, the 7 Q.
plugging plan.  8

There are no material differences in the 9 A.
plugging plans across all three permits.  Plug 10
placement will vary based on formation depths, you 11
know, depending on where those formations exist 12
within each specific wellbore. 13

And Section 11, Injection Well and Storage 14 Q.
Operations? 15

Again, the Milton Flemmer 1 well, since it 16 A.
will be using tubing-conveyed pressure gauges, 17
tubing will be installed in the Milton Flemmer 1 18
well.  Prior to injection operations beginning in 19
that storage facility permit in the TB Leingang, 20
that well will be plugged back.  It's currently 21
drilled to about 12,000 feet.  22

There will be no tubing installed in 23
either the Archie Erickson monitoring well or the 24
Slash Lazy H monitoring well.  25
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There are site-specific differences in 1

maximum bottomhole pressures, injection amounts, et 2
cetera, as seen in Table 11-1. 3

Okay.  And Jay spent some time comparing 4 Q.
and contrasting the financial assurance.  So 5
keeping that in mind, can you just discuss Section 6
12 for us? 7

Yeah.  Jay did a great job testifying to 8 A.
the differences already.  There are minimal 9
differences between all three storage facility 10
permits.  The total bond amount between the three 11
storage facility permits varies slightly, and those 12
minimal differences are related to the cost 13
estimates of the postinjection site care and 14
facilities plan, and namely the number of 15
monitoring wells at each site, the reservoir 16
monitoring well design characteristics, flowline 17
lengths and costs associated with endangerment of 18
USDWs. 19

All right.  Now let's spend a little time 20 Q.
with the appendices that are attached to each one 21
of the applications.  Let's start with Appendix A.  22

There are no material differences between 23 A.
all three permits other than they use site-specific 24
information. 25



NDIC HEARING - VOLUME II June 12, 2024

STEPHANIE A. SMITH Sheet 55 of 118
(701)255-3513 EMINETH & ASSOCIATES Page 457 to Page 460

457
And Appendix B? 1 Q.
There are, again, no material differences 2 A.

in Appendix B, Freshwater Well Sampling Analysis, 3
other than the results are site specific. 4

And Appendix C? 5 Q.
There are no material differences in 6 A.

Appendix C across all three storage facility 7
permits.  You'll note here that site-specific 8
information, namely XRD data, was used to inform 9
mineralogical compositions for injection zone and 10
confining zones.  Again, stratigraphic 11
well-specific water ionic compositions were used 12
and, therefore, the simulation results are site 13
specific. 14

And Appendix D? 15 Q.
There are no material differences between 16 A.

the three storage facility permits.  You'll note 17
that TB Leingang does list information for those 18
tubing-conveyed pressure temperature gauges. 19

And then finally Appendix E? 20 Q.
There's no material differences.  The 21 A.

differences relate to the permits themselves. 22
MR. BENDER:  Mr. Examiner, you know, I 23

don't -- I think I'll offer the exhibit, and I 24
don't have any other further -- I don't have any 25
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further questions for Ms. Olsen. 1

HEARING EXAMINER GARNER:  Any objections?  2
MR. BRAATEN:  No objection. 3
HEARING EXAMINER GARNER:  Exhibit is 4

admitted.  5
You can proceed to your next witness. 6
MR. BENDER:  Next witness is Wade 7

Boeshans. 8
HEARING EXAMINER GARNER:  And just a 9

reminder, Mr. Boeshans, you're still under oath. 10
MR. BOESHANS:  Yes. 11

                               REDIRECT EXAMINATION 12
BY MR. BENDER:  13

Wade, while we're handing out the 14 Q.
exhibits, I'm just going to have you direct your 15
attention to what's been previously marked as 16
Exhibit 1C-1.  17

MR. BENDER:  Derrick, can you tell me when 18
you get a copy?  19

MR. BRAATEN:  Sure.  Okay.  I'm ready. 20
MR. BENDER:  Okay.  Thank you.  21
(MR. BENDER CONTINUING)  Wade, can you 22 Q.

tell me what Exhibit 1C-1 is? 23
(BY MR. BOESHANS)  It is the storage 24 A.

agreement for SCS3 for the KJ Hintz storage site. 25

459
And can you briefly describe the amendment 1 Q.

to the Hintz storage unit that Summit is proposing 2
with this exhibit? 3

Yes.  So in this exhibit it includes an 4 A.
amendment in what is labeled in here as Section 5
3.12. 6

And can you explain to the Commission 7 Q.
staff why Summit is proposing the addition of 8
Section 3.12 to the Hintz storage agreement? 9

Yes.  So as you're aware in the -- from 10 A.
the previous -- or my testimony yesterday, the KJ 11
Hintz is in proximity to the DCC facilities.  I 12
think I mentioned yesterday -- or I did mention 13
yesterday that approximately, you know, three miles 14
between the storage boundary of -- storage area 15
boundary of the KJ Hintz and the DCC West facility.  16
And so Summit and Minnkota have been in discussions 17
around a border agreement in terms of how we would 18
work together to, you know, manage our storage 19
operations or cooperate in storage operations.  And 20
so this amendment outlines what we have agreed to 21
in terms of general terms, and those discussions 22
have advanced to this point. 23

It's my understanding, Wade, that the -- 24 Q.
the Hintz storage agreement already has language 25

460
for a border agreement -- for the parties to enter 1
into a boarding -- border -- I'm having trouble 2
talking here -- border agreement.  Why was it 3
necessary to add Section 3.12? 4

Yeah.  So you're correct in that the 5 A.
application or the border -- the storage agreement 6
in the application includes border agreements.  7
This section is specific to a border agreement 8
between Summit SCS3 and the DCC facilities.  9

And so we thought it was prudent at this 10
time given our discussions to lay out the general 11
terms that we've agreed to at this point in 12
anticipation of finalizing that border agreement of 13
coming here, but this would set forth in essence 14
the -- call it general terms and expectations of 15
the border agreement which the parties have agreed 16
to work together on.  We believe it's in our best 17
interest to do so, and so we're submitting it here 18
today. 19

So it's Summit's request and Minnkota's 20 Q.
request that the storage agreement for the Hintz 21
storage facility be amended to include the language 22
which is set forth in 3.12; is that a fair 23
statement? 24

Yes.  That's correct. 25 A.
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MR. BENDER:  That's all the questions I 1

have for this witness.  Offer that exhibit which is 2
Exhibit 1C-1. 3

HEARING EXAMINER GARNER:  Any objection?  4
MR. BRAATEN:  I don't have an objection to 5

the admission of the exhibit.  I have an objection 6
to the amendment itself to the application at this 7
point given the circumstances, but not to the 8
admission of that exhibit into the record. 9

HEARING EXAMINER GARNER:  We will note 10
your objection and admit the exhibit.11

MR. BENDER:  Mr. Examiner, we'd now like 12
to move to Amanda Douglas.  If you recall, there 13
were some questions when we had the larger group up 14
here that we believe Amanda can respond to.  So I 15
believe she's still sworn. 16

HEARING EXAMINER GARNER:  Yeah.  Just a 17
reminder you're still under oath.18

MS. DOUGLAS:  Understood.  19
                               REDIRECT EXAMINATION 20
BY MR. BENDER:  21

Do you want to handle it the way you did 22 Q.
last time, Amanda, where you indicate what the 23
question is and then respond? 24

(BY MS. DOUGLAS)  Yes.  And DMR staff, if 25 A.
462

I -- I miss any, please let me know.  1
The first question I believe that was 2

asked and deferred was how a fracture pressure 3
gradient influenced CO

2
 plume size.  Generally, the 4

fracture pressure gradient is used to calculate the 5
bottomhole pressure constraint, so 90 percent of 6
the fracture pressure gradient is used to define 7
the bottomhole pressure constraint as required by 8
regulations.  A higher fracture pressure gradient 9
would result in a higher bottomhole pressure 10
allowing for more injection of CO

2
 which would 11

generally result in a larger plume.  12
However, I'd like to point out in the 13

modeling cases that we ran in the permits in 14
Section 3, the 2100 psi wellhead pressure 15
constraint was met prior to the bottomhole pressure 16
constraint being met.  So in this case the higher 17
fracture pressure gradient at one of the sites is 18
not dictating a larger plume size for the case -- 19
simulation case presented in the permit 20
application.  21

That's -- I believe that's the only 22 Q.
question that -- oh, there's another one?  23

I was just pausing.  Sorry.  24 A.
Oh, okay.  25 Q.

463
Waiting for -- 1 A.
That was a long pause, so -- 2 Q.
Waiting for the Commission to -- to write 3 A.

their notes.  4
Another question I believe -- Travis, you 5

asked a question on stabilized plume.  Could you 6
please restate your question, or postinjection 7
period?  8

MR. STOLLDORF:  Oh, okay.  Hang on one 9
second.  Yeah.  On Figure 6-2, can you explain the 10
CO

2
 extent ten-year postinjection -- how that 11

ten-year postinjection boundary was determined?  12
It's on page 6-6 or 6, dash, 6. 13

MS. DOUGLAS:  Yep.  So the simulation 14
model was used to simulate the 20 years of 15
injection and several years postinjection.  And so 16
the plume as labeled here is showing the CO

2
 plume 17

extent at ten years postinjection as determined -- 18
as predicted by that modeling simulation. 19

MR. STOLLDORF:  Okay.  What parameters are 20
used to determine when the plume is stable -- when 21
the plume is stabilized?  22

MS. DOUGLAS:  So plume stabilization is 23
determined by looking at the rate of change in 24
plume area over time.  So the rate of change in the 25

464
plume area over time decreases, and so we used -- 1
we calculated the rate of change over one-year time 2
steps and looked at the point in time where rate of 3
change slowed down.  And in that case the cutoff 4
was determined to be less than two square miles of 5
change per year in plume area, and that was used as 6
our cutoff to determine when the CO

2
 plume 7

stabilized.  .2 -- .2 miles, sorry, if I misstated. 8
MS. MADCHE:  And that's using the 9

5 percent saturation cutoff as well within those 10
square footage movements?  11

MS. DOUGLAS:  That's correct.12
MR. STOLLDORF:  Thank you.  That's all I 13

had. 14
MS. DOUGLAS:  So, Tammy, you asked a 15

question about the pressure from the flowlines and 16
the wellhead pressure used in modeling.  Could you 17
restate that question?  18

MS. MADCHE:  Yes.  So on Table 11-1 on 19
page 11-2, for all three applications there's a 20
note that maximum injection pressure during 21
operations will be limited to surface equipment 22
pressure ratings and the maximum bottomhole 23
pressure constraint.  In Table 11-1 and in Section 24
3 in the model you report that you used a wellhead 25
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pressure constraint of 2100 psi alongside the 1
bottomhole pressure constraints.  However, in the 2
testing and monitoring section in Table 5-4, the 3
flowline maximum operating pressure is listed at 4
2183 psi along with a maximum discharge pressure of 5
2160 psi.  So my question was why those operational 6
values on the flowline are higher than the wellhead 7
pressure constraint that was used in the model. 8

MS. DOUGLAS:  So can you restate the 9
value?  Did you say it was 2,160?  10

MS. MADCHE:  2183 for max operating 11
pressure, 2160 for max discharge pressure. 12

MR. BENDER:  Do you want to hand that off 13
to Jamey or -- 14

MS. DOUGLAS:  Yes. 15
MR. BENDER:  Reluctantly?  16
MS. DOUGLAS:  So before Lawrence 17

introduces Jamey, then, you guys had a question on 18
the stoplight system and the magnitude of 19
earthquakes used in that stoplight system.  So John 20
described 2.7 is the low value for that stoplight 21
system.  Again, that's the threshold for a felt 22
earthquake.  23

Greater than a magnitude of 4 was chosen 24
essentially for that next step in the stoplight 25

466
system.  At an earthquake magnitude level 4, that's 1
where the magnitude of the earthquake would be 2
sufficient to -- it's generally described by the 3
USGS as shake or rattle dishes.  That's how the 4
USGS describes it.  So at that point the stoplight 5
system states that SCS will stop injection, perform 6
inspection on surface facilities and wells to 7
ensure there's no damage, and then reduce 8
operations while a detailed analysis is done to 9
determine whether or not injection operations 10
caused that or that could have been a natural 11
earthquake that their monitoring array is just 12
picking up.  13

And then over 4.5 is the cutoff for 14
complete stop of operations and working with the 15
regulator to determine if any changes to injection 16
operations are needed. 17

MR. SUGGS:  So why the 4.5?  What's the 18
significance of that transition?  19

MS. DOUGLAS:  So as you get from 4 moving 20
up till 5, so earthquake magnitude 5 -- as 21
described by the USGS, at earthquake magnitude 5, 22
that's where you might start seeing potential 23
damages to structure, such as cracked drywall, 24
things like that.  And so 4.5 is below that 5 25

467
threshold to provide that safeguard to make sure 1
that operations are shut down before any 2
earthquakes are induced that could cause damage. 3

MR. SUGGS:  Okay.  Thank you.  4
MS. DOUGLAS:  Were there any other 5

questions that you recalled that were deferred?  6
MS. MADCHE:  No. 7
MS. DOUGLAS:  Okay.  8
MR. BENDER:  We'll now call Jamey Backus, 9

I think, who can respond to the remaining 10
questions.  Jamey will -- and Jamey has not been 11
sworn. 12

HEARING EXAMINER GARNER:  I'm going to 13
swear him in.14

MR. BENDER:  Okay. 15
JAMEY BACKUS,16

being first duly sworn, was examined and testified 17
as follows:  18
                                 DIRECT EXAMINATION 19
BY MR. BENDER:20

Jamey, state your full name for the 21 Q.
record.  22

Jamey Backus. 23 A.
And, Jamey, I misspelled your name 24 Q.

earlier, so will you spell your last name? 25
468

B-a-c-k-u-s. 1 A.
And, Jamey, by whom are you employed? 2 Q.
Summit Carbon Solutions. 3 A.
In what capacity? 4 Q.
Project manager of topside facilities. 5 A.
Okay.  And can you spend just a few 6 Q.

moments providing us with a summary of your 7
educational background and work experience? 8

Bachelor's degree in mechanical 9 A.
engineering.  I worked at DGC for a number of 10
years, which is the chemical plant up near Beulah, 11
and then I also worked in coal-fired power 12
generation in roles such as engineer, maintenance 13
superintendent and plant manager. 14

And what are some of your duties and 15 Q.
responsibilities with respect to your employment at 16
Summit? 17

That would be design of the topside 18 A.
facilities and equipment selection.  19

Okay.  I don't have any other questions.  20 Q.
He's available for the questions that -- I don't 21
remember exactly what they were, but I think Tammy 22
may have had a few, or do you recall the questions?  23

Well, I think I can -- I'll go through all 24 A.
the ones I have and then let me know if I forgot 25
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any.  1

So if we begin with the max pressure one 2
that Amanda referenced, the max operating pressure 3
of the pipe is set by thickness, flange ratings, et 4
cetera.  The maximum output pressure of the pump is 5
set by the pump manufacturer, but we will have 6
controls in place so that the wellhead pressure 7
never exceeds the 2100 psi. 8

MS. MADCHE:  Sounds good. 9
MR. BACKUS:  Okay.  The other question, 10

the block valve where NDL-327 breaks off to 11
NDL-325, we did not have intentions of putting a 12
block valve there.  Now, with the discussion of 13
potentially putting a Coriolis meter there, we may 14
revisit that, but we did not originally have 15
intentions of putting one there because the mileage 16
of the pipeline in that area did not require it. 17

MS. MADCHE:  So I guess I would just state 18
we would probably highly recommend it just because 19
it gives you that extra ability to isolate between 20
the facilities since they are owned by separate 21
LLCs. 22

MR. BACKUS:  You'd asked about location of 23
where NDL-327 goes to 325, that is 141 North, 87 24
West, Section 5.  The terminus point is 141 North, 25

470
86 West, Section 5. 1

MS. MADCHE:  Okay.  2
MR. BACKUS:  Those were the ones that I 3

had. 4
                                        EXAMINATION 5
BY MS. MADCHE:6

Okay.  So additional ones I have were what 7 Q.
you anticipate the average flow rate to be for the 8
three individual flowlines? 9

Yeah.  So I would -- I would reference the 10 A.
Section 11 for each one of the applications, and 11
our average -- average injection rate between the 12
two wells utilizing the 2100 psi wellhead 13
constraint, I would -- I would utilize the total of 14
that number as to what will actually flow through 15
the line to the -- to the well site. 16

So just to confirm, you plan to maximize 17 Q.
right up until the 2100 psi wellhead pressure 18
constraint? 19

Depending on flow coming in from the 20 A.
capture facilities --21

Sure.  22 Q.
-- you know, the 16 -- I'll talk in rough 23 A.

numbers -- the 16 million tons that is currently 24
slated.  25

471
MS. MADCHE:  Okay.  I'm just checking to 1

make sure I don't have anything else here.  I think 2
that's all I have for deferred questions.  I'll let 3
anyone else go.  I do have one question on the 4
Exhibit 8B afterwards, so -- 5

MR. BENDER:  When you say "afterwards," 6
I'm sorry, I don't mean to question you, but -- 7

MS. MADCHE:  Anyone else in DMR that -- 8
MR. BENDER:  Oh, I see.9
MS. MADCHE:  -- has -- 10
MR. BENDER:  Okay.  11
MS. MADCHE:  -- deferred questions.  12

Sorry. 13
MR. BENDER:  Okay.  Thank you. 14
HEARING EXAMINER GARNER:  I think you can 15

ask, Tammy. 16
(MS. MADCHE CONTINUING)  All right.  So on 17 Q.

Exhibit 8B, on page 5 of 6 I think there might be a 18
typo on the KJ Hintz column under Section 12, 19
number 2.  It states, "Additional groundwater 20
monitoring well and soil gas profile station has 21
been added at legacy well 4942."  Based on the 22
figure in the application it's an additional Fox 23
Hills monitoring, not a soil gas station, just to 24
confirm.  And that would be figure -- give me a 25

472
second.  1

(BY MS. OLSEN)  You're correct.  That's a 2 A.
typo.  There is not a soil gas station planned near 3
that additional legacy well.  Just a Fox Hills 4
monitoring well. 5

MS. MADCHE:  Okay.  Thank you.  6
HEARING EXAMINER GARNER:  Well, at this 7

time I guess we'll move to cross-examination unless 8
there's anything else. 9

MR. BENDER:  Yeah.  And I will -- I'll 10
accommodate Derrick in any way.  If you would 11
prefer the -- that other group of people that we 12
had up a few moments ago and have -- and do your -- 13
conduct your cross-examination on those witnesses 14
first or if you want to use this group, whatever 15
you prefer, I'll try to accommodate you. 16

MR. BRAATEN:  Give me just one moment, 17
please.  Maybe for efficiency, if you don't mind, I 18
can just start with some of the questions I had for 19
these witnesses and then finish that and recall any 20
that I need that were up prior. 21

MR. BENDER:  I guess I'll try not to 22
object, but I would hope you would keep it to -- 23

MR. BRAATEN:  Yeah.  I have questions 24
based on this testimony. 25
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MR. BENDER:  On the direct we just had?  1
MR. BRAATEN:  Yeah. 2
MR. BENDER:  Okay.  Fine. 3

                                RECROSS-EXAMINATION 4
BY MR. BRAATEN:5

Ms. Douglas, I think you had testified 6 Q.
about the plume stabilization parameters and 7
indicated that the stabilization cutoff was 8
determined to be when less than .2 square miles of 9
change occurred in any given year at the 5 percent 10
saturation cutoff; do I have that right? 11

(BY MS. DOUGLAS)  Correct. 12 A.
Did you also model -- let me start over. 13 Q.
Did you run the model to determine the 14

total duration over which the plume would keep 15
moving regardless of rate? 16

I can't recall off of the top of my head.  17 A.
I know we modeled it for a significant 18
postinjection duration.  I was not directly 19
involved in determination of stabilized plume so I 20
don't have that information readily available. 21

Who made the determination for stabilized 22 Q.
plume or who was involved with that? 23

Apologies, I don't have those names 24 A.
readily available. 25
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Was it people at EERC? 1 Q.
Yes. 2 A.
Okay.  There was some discussion of the 3 Q.

stoplight system.  Why not notify DMR of events 4
between a 4 and a 4.5? 5

That's not included here as written, but I 6 A.
think that'd be prudent to add that. 7

Okay.  Ms. Olsen, you testified on 8 Q.
Exhibit 8B regarding the different depths for the 9
three wells.  Do you have an understanding as to 10
why they drilled the three different wells to those 11
specific depths? 12

(BY MS. OLSEN)  Generally, yes. 13 A.
And just generally, what is your 14 Q.

understanding? 15
My understanding is they were drilling the 16 A.

Milton Flemmer to get core data from deeper 17
formations. 18

Okay.  Did they complete or are there 19 Q.
plans to complete that at a higher interval at some 20
point with a plug? 21

There are no plans, to my knowledge. 22 A.
MR. BRAATEN:  I have some questions, 23

Lawrence, related to surface facilities, and 24
Mr. Volk did some testifying but it sounds like 25

475
Mr. Backus has an understanding as well.  Do you 1
mind if I ask him the questions, and if he can't 2
answer, we can call Jay Volk up?  3

MR. BENDER:  I have no problem with that.  4
It may save time if you just try that approach. 5

(MR. BRAATEN CONTINUING)  Okay.  6 Q.
Mr. Backus, can I have you turn to the generalized 7
flow diagram on page 5-12 of Exhibit 1A? 8

(BY MR. BACKUS)  Okay. 9 A.
Can you describe the purpose of the 10 Q.

blowdown which is indicated on the generalized flow 11
diagram? 12

Thank you.  In hopes of not getting called 13 A.
up, I didn't bring my glasses.  14

Oh, the blowdown on the receiver?  15
Correct.  16 Q.
Yes.  That would be for when the -- when a 17 A.

pig is received in there and the receiver is 18
isolated, that blows down the pressure and CO

2
 so 19

that the pig can be removed and data can be 20
retrieved from it. 21

Are there emergency pressure relief valves 22 Q.
on the system anywhere as far as what we're looking 23
at in the generalized flow diagram? 24

There is a thermal relief valve, but not 25 A.
476

emergency pressure relief valve. 1
How do you deal with an unexpected spike 2 Q.

in pressures coming through this system? 3
I think that is dealt with through 4 A.

controls of the pipeline pump pressure control 5
valves to maintain pressures that are -- that can 6
be withheld within the existing facility. 7

Can you explain that a little more? 8 Q.
In order to have a pressure spike, 9 A.

something would need to do that, and a pump would 10
be the obvious thing, and there are controls on the 11
pump, be it vari -- variable frequency drive or 12
just the nature of the pump that would keep it 13
underneath of the failure pressure of the piping -- 14
or the maximum operating pressure, I should say.  15
I'm sorry.16

Do you believe there's a 0 percent chance 17 Q.
of pressure causing some kind of a release from the 18
surface facilities post Midwest Carbon Express' 19
terminus point? 20

I don't know that I can say there is a 21 A.
0 percent chance of that ever happening. 22

Have you done any kind of dispersion 23 Q.
modeling to determine the areas in which you would 24
need to provide notice to people if you did have a 25
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release in one of those sites? 1

MR. BENDER:  Before you answer that 2
question, I want to caution you that there's been 3
some -- there's been a dispersion model that's been 4
prepared and it's been submitted to the Public 5
Service Commission and it's confidential.  So you 6
can answer the question, but be very careful that 7
you don't answer it in a way that provides 8
information with the model that was supplied to the 9
PSC.  10

MR. BACKUS:  I can say that I was not 11
personally involved with any of the dispersion 12
modeling that has been done.  13

MR. BRAATEN:  And fair objection, 14
Lawrence.  I'm actually not trying to get into 15
that. 16

MR. BENDER:  I appreciate that. 17
(MR. BRAATEN CONTINUING)  But my 18 Q.

understanding of the dispersion model with the PSC 19
is that that relates to the main line and to that, 20
and I'm asking just specifically if there was any 21
dispersion modeling done post main line on the 22
flowlines in those facilities? 23

I was not involved in any of that. 24 A.
Okay.  And so you're not saying there 25 Q.

478
wasn't one done.  You're just saying you don't 1
know? 2

Yes.  That's what I'm saying. 3 A.
Okay.  Is there -- do you know of anyone 4 Q.

else that's testifying that would know whether or 5
not one was done? 6

You could ask Mr. Powell. 7 A.
Okay.  If Mr. Powell didn't know, is there 8 Q.

anyone else that would? 9
He would be the one to ask that question 10 A.

to. 11
Okay.  What is the purpose of the thermal 12 Q.

relief valve? 13
So in cases where you can isolate a 14 A.

section of pipe and it would be full of CO
2
 at 15

pressure, if it heats up through whatever means, 16
say the sun is shining on that pipe, the CO

2
 will 17

expand and this -- the thermal relief makes sure it 18
does not exceed safe operating limits. 19

How does the thermal relief valve do that? 20 Q.
More than likely it would be the type of 21 A.

thermal relief valve that is spring operated, so as 22
the pressure would increase, it would relieve that 23
and then close again. 24

Is the valve opened based on temperature 25 Q.

479
or pressure? 1

The valve would open based on pressure. 2 A.
What pressure? 3 Q.
I believe that number is 5 percent over 4 A.

maximum operating pressure. 5
Wouldn't that risk a failure if the max 6 Q.

operating pressure is based on the manufacturer's 7
recommendations? 8

No, I don't believe it would.  That -- 9 A.
that is a normal thing when you talk about, say, a 10
vessel.  Normally they operate -- the pressure 11
safety valve in that case is normally set 10 12
percent over -- 5 to 10 percent over the operating 13
pressure. 14

And when you say "the operating pressure," 15 Q.
are you saying the max operating pressure as 16
established by the manufacturer of the pipe? 17

I'm saying the 900-pound class standard we 18 A.
are working off of, that operating pressure, as set 19
by ASME, I believe. 20

Okay.  Does the valve, then, close by 21 Q.
itself automatically once it gets back down below 22
that pressure? 23

It does. 24 A.
Okay.  So I asked you earlier about a 25 Q.

480
dispersion model, but are you aware of any testing 1
done on predicted maximum release from the line 2
through that valve? 3

Because -- because of that thermal relief 4 A.
valve?  5

Correct.  6 Q.
Yes, I am. 7 A.
And what -- what kind of studies were done 8 Q.

to determine what the maximum release would be from 9
that thermal relief valve? 10

It was -- a third party performed a study 11 A.
based on a temperature rise in that line and the 12
thermal expansion of the CO

2
 given the size of the 13

line and the volume contained in, how much it would 14
need to relieve. 15

As well as the intended flow rate? 16 Q.
Yes. 17 A.
And operating pressure? 18 Q.
Yes.  Well, it -- when you say flow rate, 19 A.

do you mean through the valve or through the line?  20
I don't know.  21 Q.
I can say this:  If that would happen, it 22 A.

is because everything is stopped.  There is no flow 23
through the line and valves are closed. 24

Okay.  Yeah, so through the valve.  25 Q.
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What was the maximum amount of CO

2
 1

predicted to be released from the thermal valve in 2
the scenario you described? 3

Approximately .136 tons per minute. 4 A.
And did they determine the maximum length 5 Q.

of time they thought such a release would 6
potentially occur under those parameters? 7

Based on the largest segment of line that 8 A.
one of these exists on, I think there would be 9
approximately three tons of CO

2
.  That would be if 10

you emptied the line completely, which would be 11
highly unlikely, but that would be if you emptied 12
the line completely. 13

So when the thermal valve is released, 14 Q.
does that trigger other valves to stop flow in the 15
line or do you have to manually shut that off? 16

Well, as I said for -- for that to trip, 17 A.
that means that there is no injection going into 18
that well.  We have isolated the valves because it 19
is only as the temperature warms up, the pressure 20
would increase to release that.  So there would be 21
no replacement CO

2
 coming into that line.  It's 22

simply to protect the line. 23
Okay.  Do you have an understanding of how 24 Q.

far three tons of CO
2
 would disperse under natural 25

482
wind and weather conditions? 1

I do not. 2 A.
I'm not sure who this question is for, but 3 Q.

I think there was some testimony about who would be 4
operating the flowlines, so not the main line, 5
Midwest Carbon Express, but the flowlines.  Was 6
there testimony that the flowlines would be owned 7
by the storage facilities but operated by SCS 8
Transport? 9

(BY MR. BOESHANS)  That's correct. 10 A.
And when did that arrangement -- when was 11 Q.

that arrangement decided upon? 12
That -- I don't know that I can give you a 13 A.

specific timeline in which that decision was made.  14
Was it within -- 15 Q.
I think it was generally that the intent 16 A.

that -- from my recollection, it was always the 17
intent that it would be an integrated system 18
operated -- connected with a common control system 19
as Jamey described earlier. 20

Are there any contracts signed between the 21 Q.
various entities to formalize that relationship for 22
operating the flowlines? 23

We do not have interoperating agreements 24 A.
in place today between the entities. 25

483
Or any other kinds of contracts to govern 1 Q.

that? 2
Not at this time. 3 A.
I apologize, I'm jumping around a little 4 Q.

now, but, Ms. Douglas, I think you had talked about 5
this traffic light system, and under the event of 6
greater than 4.01 one of the plans is to continue 7
operations at a reduced rate and/or below a revised 8
maximum operation pressure.  How would you make 9
those determinations as to how much to reduce the 10
rate or the maximum operation pressure? 11

(BY MS. DOUGLAS)  At this time what's 12 A.
specified is injection rate would be reduced to no 13
less than 50 percent. 14

How do you decide if it'll be 50 or 55 or 15 Q.
60, for example? 16

So as part of this stoplight system and as 17 A.
this traffic light system is part of this seismic 18
monitoring, we'd be acquiring continuous seismic 19
data.  So we'd take into account not just that 20
larger event but if there were other events, how 21
many, their magnitude, time duration, as well as 22
their epicenters. 23

Mr. Backus, do you know what the diameter 24 Q.
is of the thermal valve? 25
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(BY MR. BACKUS)  1 inch, I believe. 1 A.
Okay.  Are there any other pressure relief 2 Q.

systems post terminus of the Midwest Carbon Express 3
that we haven't discussed? 4

MR. BENDER:  I think I'd rather have you 5
address that question to Jimmy.  He's more familiar 6
with those things, and he'll be coming up after 7
this. 8

MR. BRAATEN:  Okay.  Okay.  I think that's 9
all the questions I have for these witnesses.  I 10
have a few, I think, for Mr. Powell and Ms. -- 11
one -- well, a couple quick ones for Ms. Oddy. 12

MR. BENDER:  Do you want the whole group 13
or -- 14

MR. BRAATEN:  No, I think -- well, I think 15
we can start here.  I think that they may be able 16
to answer them all. 17

MR. BENDER:  Okay.  18
                                  CROSS-EXAMINATION 19
BY MR. BRAATEN:  20

Ms. Oddy -- am I saying that right, Oddy?21 Q.
(BY MS. ODDY)  Yes.  Oddy. 22 A.
You made a reference to CO

2
 resistant 23 Q.

cement.  Can you describe what that is? 24
Yep.  So as part of the design plan, we 25 A.
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have consulted with contractors who specialize on 1
cementing design in the basin, and part of that is 2
evaluating the downhole pressures and temperatures 3
as well as the interactions between the CO

2
 stream 4

as well as the formation water in accordance to the 5
regulations.  And so we're not looking at your 6
conventional oil and gas cement, primary cement.  7
The cementing system is tailored to provide 8
resistance to CO

2
 with additions to different 9

chemicals and different formulations within the 10
cement. 11

Other than the pH, are there other 12 Q.
properties of the cement that are specific to CO

2
 13

resistant cement that make it different than your 14
regular cement used for plugging wells in the oil 15
patch? 16

So -- yeah, so for both plugging as well 17 A.
as primary cementing in our -- in our injection 18
wells and monitoring wells, some parameters I can 19
name off the top of my head is the permeability 20
would be significantly reduced in the formulation.  21
Those -- I can't recall any other parameters.  Like 22
I said, we contracted specialized cementing 23
contractors. 24

So just as a general matter, would the 25 Q.
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lower permeability in that cement result from a 1
greater clay content? 2

So it would just mean that, generally 3 A.
speaking, there'd be less chances on interactions 4
with, you know, potential oxidation or any chemical 5
reactions downhole. 6

What do they add to the cement to prevent 7 Q.
oxidation or chemical reactions downhole that is 8
different than the cement used for normal cementing 9
or plugs in the oil patch? 10

I'm not privy to the specific additives by 11 A.
the contractor. 12

Do you know if anyone at Summit or EERC 13 Q.
is?  14

Again, we've contracted technical experts 15 A.
from a cementing company and so they would know 16
the -- they, as in the contractor, have, you know, 17
a proprietary formulation of the cement system, and 18
then it would just be our responsibility to make 19
sure that those are rated for the bottomhole 20
pressures that we expect. 21

What is the name of the contractor? 22 Q.
So the two commonly contracted out for 23 A.

carbon portfolios would be either Schlumberger or 24
Halliburton.  25
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Okay.  Is there any requirement to use CO

2
 1 Q.

resistant cement in these wells? 2
So under Administrative Code 43-05-1-11 -- 3 A.

this would be in my own summarization, but in the 4
selection of casing and cement, you know, where -- 5
some of the factors that we need to take into place 6
in the design is bottomhole pressures, 7
temperatures, as well as the potential 8
corrosiveness when CO

2
 is introduced with formation 9

water. 10
And the cement both used to cement in a 11 Q.

casing as well as the plugs interacts with CO
2
 in 12

the reservoir with these wells, the injectors? 13
With respect to the injection wells, yes, 14 A.

it would be -- yep, because it'd be isolating the 15
injection zone.  So it would -- the CO

2
 would be 16

going through the casing into the cement into the 17
reservoir. 18

Did they use CO
2
 resistant cement to cement 19 Q.

in the casing or plug the Raymond Jensen well? 20
I don't have the details of what type of 21 A.

grade of cement that was used in the Raymond Jensen 22
well. 23

Why wouldn't that be as important as 24 Q.
knowing the cement in the injector wells? 25
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We don't anticipate, as per Caitlin or 1 A.

Amanda -- I can't remember which one, but we don't 2
anticipate the CO

2
 plume at this time to reach the 3

Raymond Jensen well.  However, it is part of the 4
area of review and therefore that was reviewed 5
as -- as Caitlin testified to.  6

Okay.  And the surface casing for the 7 Q.
Raymond Jensen well is not 50 feet below the lowest 8
USDW; right? 9

I'd have to -- I'd have to refer to that 10 A.
diagram. 11

Would you mind taking a look? 12 Q.
Oh, this is the TB Leingang. 13 A.
You know, I might be able to speed this 14 Q.

up.  Are you confident that the depth of the casing 15
of the Raymond Jensen is in the application? 16

I do not know.  I'd have to refer back to 17 A.
the -- 18

Okay.  I'll have you go ahead and look.  19 Q.
Can you repeat your question, please?  20 A.
Is the surface casing for the Raymond 21 Q.

Jensen well 50 feet -- at least 50 feet below the 22
lowest USDW? 23

According to the diagram here, I guess I'm 24 A.
not sure in this area what would be considered what 25
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the lowest underground source of drinking water is. 1

What's the depth of the surface casing? 2 Q.
On the diagram it's 330 -- 330 feet. 3 A.
Okay.  4 Q.
MR. BENDER:  Mr. Braaten, if you don't 5

mind, I think Caitlin can address that question, if 6
you want. 7

MR. BRAATEN:  Oh, okay.  Thank you. 8
MS. OLSEN:  Can you repeat the question?  9

Sorry. 10
(MR. BRAATEN CONTINUING)  Is the surface 11 Q.

casing of the Raymond Jensen at least 50 feet below 12
the lowest USDW? 13

(BY MS. OLSEN)  It's not. 14 A.
Okay.  When you did the model for the 15 Q.

leaky well scenario, were you doing that based on 16
the location of the Raymond Jensen well? 17

No, we did that leaky well scenario to 18 A.
delineate the AOR using the risk-based AOR method. 19

Okay.  I'm going to -- just a couple more 20 Q.
here, and I'm not sure who this one's for, but it 21
relates to the -- the valves in the surface 22
facilities we discussed.  And, Mr. Powell, I think 23
these were for you.  24

But the first question is have you 25
490

designed that system to accommodate a situation 1
with a blocked flow in the system? 2

(BY MR. POWELL)  Yes.  So the general flow 3 A.
diagram is not the piping and instrument diagram.  4
So the thermal relief was just to relieve pressure 5
in that bypass on that valve.  So, yes, in all 6
segments where the -- a segment could be isolated 7
by a valve or shut in, yes, there is pressure 8
relief in those segments.  9

As far as design pressure, the pipe is 10
designed for 195.  It's hydro tested to 125 percent 11
of that maximum operating pressure.  The valves 12
were designed at Class 900 and bench-tested to 150 13
percent of pressure. 14

THE REPORTER:  Can I have you speak up, 15
please?16

MR. POWELL:  Oh, sorry.  I'll repeat it.  17
So as far as the design pressure of the 18

pipeline, it's per 195 regulation and then it's 19
hydro tested to 125 percent of the MAOP, which 20
would be 125 percent of the 2183.  The valves are 21
designed to Class 900 and that pressure value and 22
then they're bench-tested at 150 percent of that. 23

(MR. BRAATEN CONTINUING)  Why was the 24 Q.
piping and instrumentation diagram not provided as 25
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part of the application? 1

I can't answer that question. 2 A.
Can it be provided? 3 Q.
Yes. 4 A.
Rather than asking you to identify the 5 Q.

location and size of every valve in there, would 6
you be willing to simply provide the piping and 7
instrumentation diagram? 8

Yes. 9 A.
Oh, what is the diameter of those other 10 Q.

valves that you just discussed? 11
Again, we'll reference them on the piping 12 A.

and instrument diagram.  To Jamey's testimony, 13
they're typically 1-inch to 2-inch valves. 14

But the diameter of those valves will be 15 Q.
listed on the piping and instrumentation? 16

Not the diameter of the valve.  The size 17 A.
of the valve.  The valves themselves are standard, 18
at least in my experience, but the connections to 19
the piping, to the carrier pipe, that's typically 20
three-quarter inch to 1 inch, but we'll have that 21
on the P&I data.  22

Okay.  23 Q.
And just to clarify, any relief of 24 A.

pressure would not be external to the pipe.  It 25
492

would be relieved into the pipeline.  So if it's -- 1
if you've got pressure relief between two 2
segments -- a segment of the pipe that could be 3
isolated with two closed valves, the pressure would 4
be iso -- or relieved downstream.  It would not be 5
released to the atmosphere.  So that wasn't clear 6
from what I heard before. 7

Okay.  Thank you.  So the only valve that 8 Q.
would release to the atmosphere would be the 9
temperature valve --10

No.  The temperature. 11 A.
-- or thermal valve?  Sorry.12 Q.
The thermal relief should be -- should be 13 A.

via tubing connected downstream.  So if you have 14
those two -- if there's pressure built up in that 15
valve bypass, which would typically be closed in 16
normal operation, then you could -- to Mr. Backus' 17
testimony, you could have a thermal pressure 18
buildup, and if that's the case, there's a set 19
point on that valve, 110 percent, whatever it is -- 20
we'll have that set point and that should be 21
indicated on the P&ID, at least at this point.  22
Then when it reaches that set point, it relieves 23
downstream of that closed valve so it relieves the 24
pressure on that piping, that segment of piping. 25
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The thermal valve releases the pressure 1 Q.

downstream? 2
That thermal relief valve relieves the 3 A.

pressure from that small segment of bypass piping 4
downstream of the closed valve. 5

So it doesn't release anything to the 6 Q.
atmosphere? 7

No.  The only thing that would be released 8 A.
to the atmosphere is where you saw the blowdown 9
referenced.  That would be a controlled blowdown or 10
release to the atmosphere if that were needed for 11
normal or abnormal operating conditions. 12

What kind of a spike in pressure would you 13 Q.
expect if you had a valve shutdown at the wellhead? 14

Again, these -- these set points -- I'll 15 A.
back up.  16

I mentioned earlier in previous testimony 17
about a surge analysis.  So that surge analysis 18
is -- was conducted on every -- or every main line 19
valve, including in the flowline segments, was 20
evaluated for an inadvertent closing.  And the 21
regulation is 110 percent of maximum operating 22
pressure so it cannot exceed that.  And in our case 23
I believe the maximum was 107 percent.  We can tell 24
you exactly what the segments were in the 25
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flowlines, I don't remember off the top of my head, 1
but they were less than 110 percent. 2

What was the time duration that was 3 Q.
modeled over? 4

The -- the valves themselves are all 5 A.
actuated and have the capability to close in 6
seconds, and we can confirm, but I believe the time 7
frame was minutes, two to five minutes. 8

So if all of your pressure relief systems 9 Q.
relieves pressure within the line downstream and 10
you have a valve unexpectedly shut at the wellhead, 11
how do you relieve that pressure? 12

You're talking about upstream of the 13 A.
wellhead -- 14

Right. 15 Q.
-- to the inlet valve?  16 A.
Right.  Yeah.17 Q.
If it's the segment up -- well, let me 18 A.

back up.  19
Because there's -- remember, this is all 20

automatically or automated or controlled by a 21
control center, and there are -- there will be 22
tight operating pressure boundaries.  So they're 23
continually seeing when any pressure changes may 24
happen in a line, so -- and if -- there will be set 25
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points, and I can't tell you what they are at this 1
ten seconds, but there will be an alarm and then 2
there will be a secondary alarm.  And so the 3
control center operator will have notification if 4
there's a -- if there's a pressure increase, and so 5
there will be procedures or protocol they take to 6
relieve that pressure before there's a buildup that 7
would overpressure any equipment, whether it's that 8
inlet valve to the wellhead or that segment of 9
piping.  So there shouldn't be a situation even in 10
an abnormal operating condition where that 11
equipment will be overpressured. 12

But the protocol you mention for ensuring 13 Q.
that that doesn't get overpressured relies on human 14
judgment? 15

No.  There will be an automatic -- or you 16 A.
can't have automatic set points, but, yes, the 17
first -- the first response would be from an 18
individual in the control center.  That's correct.  19
Per procedures on what to do in a what-if 20
situation. 21

Will there be protocols provided to the 22 Q.
DMR or any regulatory bodies with respect to the 23
decision tree for the person making that decision? 24

Those will be in the standard operating 25 A.
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procedures.  So I'm not -- I don't have the 1
experience with the DMR to see if that's something 2
that they are -- that they want to audit or 3
interested in reviewing.  If they do, they would be 4
available.  They're not confidential or will not be 5
confidential.  6

Let me clarify.  We're not going to 7
publish them on the website, but if a regulatory 8
body wants to see our operating procedures, 9
absolutely. 10

Mr. Powell, were you here during my 11 Q.
questioning of, I believe, Ms. Douglas when I was 12
asking about what Summit would do if after, for 13
example, the five-year review you determined that 14
you needed to change the boundaries of the storage 15
facility and then my questions following that were 16
about how you would allocate compensation in that 17
event?  Did you -- were you here during that 18
testimony? 19

I was. 20 A.
So let's just take as a hypothetical a 21 Q.

situation where Summit makes the determination 22
after five years that the data on the ground 23
justifies adjusting those storage facility 24
boundaries.  What is Summit's plan with respect to 25
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how to adjust the compensation to the landowners 1
that has been paid up until that point? 2

I don't have that knowledge of how the -- 3 A.
how the compensation may or may not be adjusted to 4
landowners. 5

Is there anyone else in the company that 6 Q.
would have that knowledge? 7

I'll defer to Mr. Boeshans. 8 A.
Okay.  9 Q.
MR. BRAATEN:  I'm not trying to get out of 10

order, Lawrence, but do you mind -- this is like 11
right near the end.  Do you mind if we have 12
Mr. Boeshans come up?  13

MR. BENDER:  If you're getting close to 14
the end, I don't have any problem with that. 15

(MR. BRAATEN CONTINUING)  Mr. Boeshans, do 16 Q.
you have an under -- well, I'll just start over.  17

In the hypothetical scenario that five 18
years down the road Summit determines that it wants 19
to adjust the boundary of the storage facility 20
based on the data it gets from its monitoring 21
activities, how would it allocate or reallocate 22
payments already made to the owners in the storage 23
facility? 24

(BY MR. BOESHANS)  So in that situation, 25 A.
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what I would see is, you know, it's an it-depends 1
answer.  It depends on what the adjustment is to 2
the boundary.  And then if we were going to make an 3
adjustment to the boundary, it would be -- you 4
know, be decided, you know, by hearing like this 5
with the Commission because that would be a major 6
modification to the permit.  7

And so at that time we would have more 8
information around what the change is, the 9
adjustment is, how much -- how long it's been 10
operated and have a -- probably have -- we'd have a 11
recommendation in terms of how to do that.  We 12
don't have a plan exactly today in terms of how 13
that would happen. 14

If you expand the storage facility after 15 Q.
five years, the boundary of the -- I'm going to 16
start over.  17

If Summit were to make a major 18
modification and expand the border of the storage 19
facility through a hearing with the DMR, would you 20
agree that you need to pay the new owners now being 21
included in the storage facility for prior 22
injections? 23

MR. BENDER:  I'm going to object because I 24
think you're asking for a legal conclusion. 25
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MR. BRAATEN:  That's fair.  1
(MR. BRAATEN CONTINUING)  But what I'm 2 Q.

actually asking is what Summit's opinion would be 3
on that issue.  Not whether they need to, just 4
whether you would.  5

So you're asking me if there was an 6 A.
adjustment -- your situation, if there was an 7
adjustment after five years and we had been 8
injecting, would we pay the landowners that were 9
added to the unit?  10

For the past injections.  11 Q.
For the past injections.  I don't know 12 A.

that I can answer that.  It's a -- I think you'd 13
have to understand more about that situation, what 14
led to the changing of the units. 15

What more do you want to understand?  What 16 Q.
information are you missing to make the 17
determination? 18

Well, I'm missing the historical operation 19 A.
and what led to the need for a change. 20

Well, let's presume -- sorry.  This was 21 Q.
implied, but I should be explicit.  You're going to 22
change the size of the storage facility because 23
you've determined that it was inaccurate and that 24
the plume is going to move further than you 25
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originally anticipated such that you need to expand 1
the boundary of the storage facility.  2

MR. BENDER:  And I'm going to object.  3
You've asked that question previously in a little 4
bit different manner and he said he needs to know 5
more information before he can answer the 6
question -- answer the question.  So I'm going to 7
object. 8

HEARING EXAMINER GARNER:  I'm going to let 9
him answer if he knows. 10

MR. BOESHANS:  I don't know. 11
(MR. BRAATEN CONTINUING)  You don't know 12 Q.

what? 13
I don't know the answer to your question 14 A.

right now. 15
So Summit won't make a commitment to pay 16 Q.

owners added into an expanded storage facility for 17
prior injections? 18

MR. BENDER:  Objection.  Asked and 19
answered. 20

HEARING EXAMINER GARNER:  Sustained. 21
(MR. BRAATEN CONTINUING)  Was the answer 22 Q.

no? 23
MR. BENDER:  He said he didn't know. 24
(MR. BRAATEN CONTINUING)  Okay.  But if 25 Q.
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you don't know whether or not Summit will make a 1
commitment to do that, then the answer is that 2
they're not making a commitment right now to do 3
that; right? 4

MR. BENDER:  Objection.  I mean, we've 5
covered this ground now three times. 6

HEARING EXAMINER GARNER:  Sustained. 7
(MR. BRAATEN CONTINUING)  Does anyone at 8 Q.

Summit know the answer to that question? 9
MR. BENDER:  Objection. 10
MR. BRAATEN:  What's the objection?11
HEARING EXAMINER GARNER:  He can -- he can 12

answer that one. 13
MR. BOESHANS:  I don't know.  It's not a 14

question that I've raised with anybody at Summit. 15
(MR. BRAATEN CONTINUING)  Has anyone else 16 Q.

at Summit raised the question with you or anyone 17
else that you're aware of? 18

Not that I'm aware of. 19 A.
I apologize if someone did ask this, but 20 Q.

there was a question earlier -- Mr. Powell, I think 21
it might have been deferred to you, but -- or 22
Mr. Boeshans -- with respect to the payments being 23
made to landowners on the CO

2
 stream, is that -- are 24

those payments being made based on the full stream 25
502

or the actual CO
2
 mass in the stream? 1

MR. BENDER:  I'm going to object.  You 2
seem to be using the past tense.  You said that we 3
have paid or am I misunderstanding you?  4

MR. BRAATEN:  Well, I can -- I'll just 5
change it to avoid that. 6

MR. BENDER:  Okay. 7
MR. BRAATEN:  I see what you're saying. 8
(MR. BRAATEN CONTINUING)  So when you go 9 Q.

to pay landowners for injections, is it your intent 10
to pay based on the full stream of substances 11
injected or the CO

2
 mass in the stream? 12

The intent is to pay on the -- the full 13 A.
stream as it's defined in the storage agreement -- 14

Okay.15 Q.
-- which is associated substances.  16 A.
MR. BRAATEN:  Okay.  No further questions. 17
HEARING EXAMINER GARNER:  I believe the 18

staff might have some questions.  Already answered?  19
Okay.  Lawrence, any further witnesses?  20
MR. BENDER:  Not at this time. 21
HEARING EXAMINER GARNER:  Okay.  22
MR. BRAATEN:  Could we take a break?  23
HEARING EXAMINER GARNER:  Take a break 24

before you call?  25
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MR. BRAATEN:  Yeah. 1
HEARING EXAMINER GARNER:  Sure.  Take a 2

ten-minute break.  3
(Recessed at 4:42 p.m. and reconvened at 4

4:59 p.m.)5
HEARING EXAMINER GARNER:  We are back on 6

the record.  Attorney Braaten, you can proceed with 7
your first witness. 8

MR. BRAATEN:  All right.  We are calling 9
Shane Bofto to appear by phone.  Shane, can you 10
hear me okay?  11

MR. BOFTO:  I can hear you. 12
HEARING EXAMINER GARNER:  Okay.  Let me 13

swear him in real quick. 14
MR. BRAATEN:  Okay.  Shane, the hearing 15

examiner is going to swear you in. 16
SHANE BOFTO,17

being first duly sworn, was examined and testified 18
as follows: 19
                                 DIRECT EXAMINATION 20
BY MR. BRAATEN:21

Shane, can you state your full name and 22 Q.
spell your last name for us? 23

My name is Shane Bofto.  Last name is 24 A.
B-o-f-t-o. 25
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And by whom are you employed? 1 Q.
HydroSolutions, Incorporated. 2 A.
And just generally speaking, what kind of 3 Q.

company is HydroSolutions, Incorporated? 4
We're a services, disabled veteran-owned, 5 A.

small business associated with consulting and 6
environmental and water resources. 7

Okay.  Can you describe your educational 8 Q.
background, please? 9

Sure.  I have a bachelor of science in 10 A.
chemical engineering from Montana State University 11
and an M.B.A. from the University of Mary in 12
Bismarck. 13

And can you give us a description of your 14 Q.
professional experience from college up until you 15
began with HydroSolutions? 16

Sure.  I initially out of college worked 17 A.
at a petroleum refinery in the environmental health 18
and safety department.  I then went to work out in 19
Seattle where I focused on mining internationally, 20
consulting primarily in water quality, acid rock 21
drainage and treatment.  22

Following that, I moved back to Montana 23
and was a general environmental engineering 24
consultant and went through several companies till 25
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I ended up here at HydroSolutions. 1

And approximately how long have you been 2 Q.
working at HydroSolutions? 3

Since -- since 2004. 4 A.
And can I have you pull up Exhibit No. 5 Q.

LO-56, Shane? 6
I have it. 7 A.
MR. BENDER:  Can you just give me a minute 8

to get there?  9
MR. BRAATEN:  It's his résumé. 10
MR. BENDER:  Okay.  I'm there.  Thank you. 11
(MR. BRAATEN CONTINUING)  Does this 12 Q.

curriculum vitae accurately reflect your 13
educational and professional qualifications and 14
experience, Mr. Bofto? 15

Yes, it does. 16 A.
MR. BRAATEN:  Move to admit Exhibit LO-56.  17
HEARING EXAMINER GARNER:  Any objections?  18
MR. BENDER:  No objection. 19
HEARING EXAMINER GARNER:  Motion granted. 20
(MR. BRAATEN CONTINUING)  And, Shane, can 21 Q.

you describe for us with respect to your work at 22
HydroSolutions the kinds of clients and the kinds 23
of work that you've been involved in? 24

At HydroSolutions, clients mainly consist 25 A.
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of private individuals, ag and ranching clients, 1
federal, state and local governments and 2
municipalities.  We have a GSA contract with the 3
federal government.  We work with developers, 4
conservation groups and other NGOs and then 5
companies including mining, oil and gas pipelines, 6
and we also work with attorneys. 7

And as a general matter, you mentioned 8 Q.
environmental consulting services, but can you give 9
us just some specific examples of the kinds of 10
projects and the kinds of consult -- different 11
kinds of consulting work that the folks at 12
HydroSolutions do? 13

Generally, we provide independent services 14 A.
and environmental engineering, hydrogeology, 15
remedial investigations, remediation, permitting, 16
water resource development, compliance, due 17
diligence, environmental impact statements and 18
expert work. 19

And, Mr. Bofto, are you familiar with the 20 Q.
applications and the Class VI well permit 21
applications that bring us to the hearing today? 22

Yes, I've briefly reviewed them. 23 A.
And do you have any -- we've talked 24 Q.

generally about the experience of HydroSolutions 25
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and your experience.  Do you have any experience on 1
particular or specific projects that you think 2
informs your ability to work on -- or work in this 3
proceeding or on this matter? 4

Yes.  Several projects come to mind.  In 5 A.
2011, the Wyoming Land Quality Division issued an 6
RFP that resulted in a competitive bid, and 7
HydroSolutions was hired where I was the project 8
manager to look at mining regulations in Wyoming, 9
specifically with respect to rare earth elements in 10
mining.  And we reviewed all of the regulations and 11
permitting process with respect to Wyoming and 12
implications of kind of a different mining type 13
that the state wasn't used to seeing.  It was out 14
of the ordinary.  15

And following that, the Montana Board of 16
Oil and Gas Conservation issued an RFP and we were 17
awarded that to explore primacy for the Class VI 18
program in 2014.  They were looking at setting up a 19
program and reviewing it as an exploratory project 20
to see if they wanted to gain primacy, and this was 21
about the time -- a little after the time North 22
Dakota did that same pursuit, so we followed it 23
very closely. 24

And so did Montana end up submitting an 25 Q.
508

application to obtain primacy for its Class VI 1
program? 2

We provided the State with a draft program 3 A.
and we went back and forth with them, and 4
ultimately they had an administrative decision at 5
that time to not submit for primacy. 6

And as you were working on the -- drafting 7 Q.
the Class VI program for Montana, did you review 8
any documents or guidance that informed your 9
understanding of how to develop a Class VI program? 10

Yes.  I heavily relied on a lot of BPA 11 A.
documents.  Specifically for the Class VI program, 12
there were a lot of guidance documents associated 13
with implementing programs, well characterization, 14
area of review, recordkeeping, to name a few. 15

Can I have you turn to Exhibit LO-18? 16 Q.
I have it. 17 A.
Is this one of the guidance documents you 18 Q.

just referenced that helped inform your 19
understanding of the Class VI program while you 20
were drafting Montana's regulations? 21

Yes, it was one of the documents I used to 22 A.
understand and outline our draft program. 23

And can you just describe briefly the 24 Q.
topic of this guidance? 25
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Sure.  The guidance generally provides 1 A.

information regarding modeling and recommendations 2
for delineating the area of review.  It also 3
describes the circumstances under which the AOR or 4
area of review is to be reevaluated, and also 5
describes how to perform an AOR reevaluation and 6
development of corrective actions. 7

Okay.  Let me have you turn to 8 Q.
Exhibit LO-19.  9

All right.  I have it. 10 A.
Is this also one of the documents you 11 Q.

referenced that you reviewed to inform your 12
understanding of Class VI regulatory regimes? 13

Yes, it was one of the documents I used to 14 A.
understand and so outline the draft program. 15

And can you just describe generally what 16 Q.
the topic of this document is and what it covers? 17

It provided a basic framework for the 18 A.
permitting process and the required activities 19
through the Class VI injection well and activities 20
associated with that. 21

Okay.  Can I have you turn to 22 Q.
Exhibit LO-20? 23

I have it up. 24 A.
Is this also one of the guidance documents 25 Q.
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you referenced a moment ago that informed your 1
understanding of the Class VI well program when you 2
were drafting Montana's regulations? 3

Yes.  I used it similar to the others. 4 A.
Okay.  And just generally speaking, what 5 Q.

does this guidance document cover topically? 6
I would say it provides a general outline 7 A.

of the data to be collected and how to use the data 8
to identify potential risks and eliminate 9
unacceptable sites.  It also provides information 10
for inputs into whatever geologic model is chosen 11
for use to evaluate any geological modeling. 12

Okay.  And now I'm going to have you -- 13 Q.
it's marked a little out of order here, but there's 14
an Exhibit LO-82.  I'll have you switch -- or flip 15
to Exhibit LO-82.  16

MR. BRAATEN:  And, Lawrence this one 17
didn't get into the binder.  I've got an extra 18
copy. 19

MR. BOFTO:  Okay.  I'm pulling it up.  20
Yes, I have this one. 21

(MR. BRAATEN CONTINUING)  I'm sorry, 22 Q.
Mr. Bofto, I might have missed it.  Did you get 23
yourself to that exhibit? 24

Yes, I have -- have that exhibit, the one 25 A.

511
for recordkeeping and reporting, generally. 1

And specifically Exhibit 82 that indicates 2 Q.
it's the Underground Injection Control Program 3
Class VI Well Recordkeeping, Reporting, and Data 4
Management Guidance for Owners and Operators.  Is 5
that the exhibit you have up? 6

Yes. 7 A.
Okay.  Is this also one of the guidance 8 Q.

documents that you reviewed that informs your 9
understanding of the Class VI program that you used 10
in developing Montana's regulation? 11

Yes. 12 A.
Okay.  13 Q.
MR. BRAATEN:  Move to admit Exhibits 18, 14

19, 20 and 82. 15
HEARING EXAMINER GARNER:  Any objections?  16
MR. BENDER:  No objection. 17
HEARING EXAMINER GARNER:  Exhibits are 18

admitted. 19
(MR. BRAATEN CONTINUING)  Mr. Bofto, can I 20 Q.

have you now open up -- or turn to Exhibit No. 21? 21
I have that up. 22 A.
Do you have an understanding of what the 23 Q.

first two sentences of this data tool mean?  24
Yes. 25 A.
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And can you tell us what that is? 1 Q.
Under the rule that's cited there, that 2 A.

the owners and operators must submit the project 3
information -- their geological sequestration 4
project information directly to the EPA and I take 5
it through the geologic sequestration data tool in 6
that this requirement applies regardless of 7
primacy, whether it's still EPA or a particular 8
state or entity has primacy. 9

Mr. Bofto, are you ready, willing and able 10 Q.
and have you been ready, willing and able for the 11
past three weeks to assist in running and analyzing 12
models related to these Class VI well applications 13
had you received data and input files to do so? 14

I'm capable and ready to run the 15 A.
geochemical model PHREEQ, given that if I had the 16
input files and the right thermal dynamic database 17
or a reference to it if -- if the reference one 18
that comes with the model, is unaltered. 19

MR. BRAATEN:  No further questions. 20
HEARING EXAMINER GARNER:  Mr. Bender, any 21

questions?  22
MR. BENDER:  Yeah, I do. 23

24
25
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                                  CROSS-EXAMINATION 1
BY MR. BENDER:2

Mr. Bofoto [sic], my name is Lawrence 3 Q.
Bender and I represent the applicant, Summit, in 4
this case.  Nice to meet you today.  5

Nice to meet you. 6 A.
Okay.  7 Q.
My name is Bofto. 8 A.
Okay.  Thank you for correcting me.  I 9 Q.

appreciate that.  Do you mind if I call -- 10
No problem.11 A.
Do you mind if I call you Shane? 12 Q.
Please do. 13 A.
Okay.  Thank you.  I want to just delve a 14 Q.

bit into your discussion about what you did for the 15
State of Montana.  First of all, what was the time 16
period in which you were working on that?  I think 17
you said it was about the time that North Dakota 18
was adopting its rules, but I want to make sure 19
that I understood that correctly.  20

Yes.  I believe I started it in 2012, but 21 A.
a lot of these documents that I had just referenced 22
were in draft form, so a lot of it we waited for 23
the final versions of the EPA guidance documents to 24
be issued.  And I believe my last final draft was 25
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submitted to the Board of Oil and Gas following 1
discussions with them in mid to late 2014. 2

Okay.  And when you -- when you referred 3 Q.
to these documents were in draft form, I'm sure 4
you're talking about Exhibits LO-18, 19 -- let's 5
see here -- looks like 20 and is it 83? 6

MR. BRAATEN:  82. 7
(MR. BENDER CONTINUING)  82.  Is that 8 Q.

correct? 9
They may have included some of those, but 10 A.

there were also some other guidance documents and 11
some of the things I'm trying to recall with the 12
environmental justice, bonding, things like that.  13
So that was why we waited a little while longer so 14
we could work with final documents that were 15
included.  I think they're currently included on 16
EPA's Class VI website. 17

And what was it that you were requested to 18 Q.
do by the Montana Oil and Gas Conservation 19
Commission? 20

To review that type of information and 21 A.
draft a program that the State could use for their 22
primacy application should they desire to go after 23
primacy for the Class VI program. 24

And were involved in drafting the statutes 25 Q.
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that were necessary for the Montana Board of Oil 1
and Gas to adopt the rules or were you -- was that 2
statutory enactment already in place and all you 3
were asked to do was prepare the regulations? 4

I was asked -- I was not involved with the 5 A.
statutes or anything like that.  I was just 6
involved with gathering information that the board 7
needed to get the primacy application in place. 8

Are the statutes already in place in 9 Q.
Montana and that all they're lacking at this point 10
in time is the regulations? 11

I believe at that time there was a statute 12 A.
associated with it that was in place. 13

Okay.  14 Q.
It's been a while, but I seem to recall it 15 A.

was in place prior to them issuing approval for us 16
to do this work. 17

Okay.  And I believe you said you started 18 Q.
in 2012, probably finished in 2014; is that 19
correct? 20

That sounds about right. 21 A.
Okay.  Approximately -- well, strike that. 22 Q.
During that period of time, were you 23

working full-time on this project? 24
No. 25 A.

516
Okay.  Were you working on the project by 1 Q.

yourself? 2
No.  I was part of a team of other 3 A.

consultants and internal people.  We had an 4
attorney because there was a portion where we had 5
to draft a letter from I believe the attorney 6
general or something to EPA and there were several 7
other documents that needed to be drafted that were 8
best suited for an attorney.  And I had another 9
company that had petroleum engineers and petroleum 10
geologists associated that were reviewing some of 11
the draft documents at that time as well. 12

Okay.  Well, thank you for that.  I had 13 Q.
misunderstood your testimony.  I thought that you 14
were primarily responsible for doing all the work.  15
But since it was a team, let me ask you a couple 16
questions about that.  What were -- what were your 17
specific responsibilities on that team? 18

I was the project manager, and areas -- I 19 A.
would collect information as well as derive 20
information that I could and I put them into the 21
draft program.  I took and I followed a lot of the 22
guidance to establish, you know, a general 23
procedure for permitting. 24

And did you ultimately draft some rules 25 Q.
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that were submitted to the Oil and Gas Conservation 1
Commission? 2

Not at that time. 3 A.
When you say "not at that time," you're 4 Q.

talking about the period from 2012 to 2014? 5
I'm talking -- well, I never drafted any 6 A.

rules based on the draft program. 7
Okay.  I misunderstood you then.  I -- I 8 Q.

had understood you to testify when Mr. Braaten was 9
asking you questions that you drafted the rules but 10
the -- the board ultimately made a decision that it 11
was not going to adopt the rules.  Did I 12
misunderstand? 13

I drafted a permitting program for 14 A.
somebody that we could run past EPA so someone 15
could get a permit for a Class VI well should 16
Montana get primacy. 17

Okay.  18 Q.
Does that make sense?  19 A.
I think so.20 Q.
Do you know why the board never went 21

forward with the rules? 22
No, that was an administrative decision 23 A.

far above my pay grade. 24
Okay.  Let's talk a little bit more about 25 Q.

518
your experience.  You've explained to us that as a 1
result of reviewing these guidance documents that 2
have now been entered into the record, I think it 3
was 17, 18, 19, 20 and also 82, you were involved 4
in this project.  Have you ever been involved in 5
making application in a state that has primacy for 6
a Class VI permit? 7

No. 8 A.
Okay.  You haven't been -- I apologize.  I 9 Q.

wasn't listening to my question very well when I 10
asked it.  Did I -- well, let me rephrase it.  11

Have you ever been involved in any way in 12
making a Class VI application to a state that has 13
primacy? 14

No. 15 A.
Okay.  Have you ever reviewed an 16 Q.

application, other than the one before the 17
Commission -- or the ones that are before the 18
Commission today, for a Class VI permit? 19

I'm trying to recall.  I may have looked 20 A.
at some when I was drafting a program.  I have a 21
faint recollection that I tried to look at others 22
that had gone through EPA at the time.  I just 23
cannot recall the specifics. 24

Yeah.  And I apologize, I think I said 25 Q.

519
this, but I asked -- my question was specific to 1
being involved in an application with a state that 2
had primacy.  3

None with a state that had primacy. 4 A.
Other than the applications that are 5 Q.

before the Commission today, have you ever reviewed 6
an application for a Class VI well? 7

Back to my previous statement, I believe I 8 A.
did when I was drafting the program to look at what 9
an application looks like.  I just don't recall 10
because it was so long ago on what it was. 11

That would have been back in the 2012 12 Q.
period, 2014 period; is that right? 13

Somewhere in there. 14 A.
And would those have been applications 15 Q.

before the EPA? 16
Yes. 17 A.
Okay.  When were you hired by the 18 Q.

intervenors in this case? 19
Oh, it's been a month or so. 20 A.
Okay.  You don't know the exact date?  I 21 Q.

mean, today is the 11th.  Would it have been 22
probably May 11? 23

It could have been about that time, but I 24 A.
don't know specifics. 25
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What were you asked to do on May -- on 1 Q.

May 11? 2
MR. BRAATEN:  I'm going to object to that 3

characterization of testimony.  I don't believe he 4
testified to doing something on the 11th. 5

HEARING EXAMINER GARNER:  Overruled. 6
(MR. BENDER CONTINUING)  Okay.  What -- 7 Q.

okay.  I guess you can answer the question.  8
What was I -- could you repeat that 9 A.

question again?  10
What were you asked to do when you were 11 Q.

hired for this project? 12
MR. BRAATEN:  I'm going to object to 13

questions eliciting communications between me and 14
the experts. 15

HEARING EXAMINER GARNER:  Overruled. 16
MR. BRAATEN:  You can go ahead, Shane. 17
MR. BOFTO:  Oh, okay.  Just to provide my 18

experience with the Class VI guidance and programs 19
that I had early on and just my general 20
environmental background information. 21

(MR. BENDER CONTINUING)  And how many 22 Q.
hours do you believe you've worked on this project 23
since you were retained? 24

Outside of this, probably 15 reviewing 25 A.
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documents and such and -- 1

And have you had an opportunity to review 2 Q.
each one of the -- what I'm going to refer to as 3
the final form of applications for the three 4
applications that are before the Commission? 5

I've generally reviewed them, yes, and -- 6 A.
I'm trying to think if I've done any others.  So 7
I'd say I generally reviewed the three 8
applications. 9

Okay.  And when you say reviewed them, did 10 Q.
you just -- did you just read them or did you do 11
anything beyond reading?  Did you do any 12
independent research? 13

I looked closely at some of the models on 14 A.
what were being used and what they did exactly. 15

Okay.  And if I -- and please correct me 16 Q.
if I'm wrong, Shane, but I understood your 17
testimony when Mr. Braaten was asking you some 18
questions that you -- if you'd had the materials 19
that he requested from the Industrial Commission, 20
you could have run a model in a relatively short 21
period of time.  Was that your testimony? 22

Yes.  I specifically referenced the 23 A.
PHREEQC model by U -- that is put out by the USGS. 24

Okay.  And do you have the necessary 25 Q.
522

software packages that you would need to run the 1
model? 2

Yes, I do.  It's on my computer now. 3 A.
Okay.  Can you tell me what some of those 4 Q.

programs are? 5
I'm specifically talking about the PHREEQC 6 A.

model.  It's downloaded freely from the USGS, and I 7
have routinely used the program through my career 8
and have used it to write specific reports. 9

And do you believe that that's the only 10 Q.
software you would need to analyze the information 11
that Summit has filed with the Industrial 12
Commission on this matter? 13

It's the only one that I'm focused on. 14 A.
Okay.  Do you agree with me that there are 15 Q.

other software programs? 16
MR. BRAATEN:  I'm going to object to the 17

form of the question. 18
MR. BENDER:  What's that?  19
MR. BRAATEN:  I object to the form of the 20

question.  There are. 21
MR. BENDER:  Well, let him answer. 22
HEARING EXAMINER GARNER:  If he can 23

understand it, he can answer it. 24
MR. BOFTO:  There are numerous geochemical 25
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models outside of PHREEQ.  There's Geochem 1
Workbench® that I've used and several others, but 2
the application specifically said they used PHREEQC 3
and that was the one I was focused on. 4

(MR. BENDER CONTINUING)  But you don't 5 Q.
know if this PHREEQC is the only program that would 6
be necessary to evaluate the information that's 7
been supplied to the Commission, do you? 8

MR. BRAATEN:  For the -- 9
MR. BOFTO:  I'm just going off the 10

application that said that was the program that 11
they used. 12

(MR. BENDER CONTINUING)  Okay.  13 Q.
I did not see any other geochemical 14 A.

programs to evaluate the upper and lower confining 15
units. 16

Okay.  Tell me a little bit about your 17 Q.
experience working in North Dakota.  I know you 18
said you went to the University of Mary.  Have you 19
done any work in your current role with -- I 20
believe it's HydroSolutions.  Have you worked in 21
North Dakota with that company? 22

Yes.  I've had probably -- probably six or 23 A.
seven projects in the last ten years in North 24
Dakota. 25
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What were those projects? 1 Q.
Some of them were work with attorneys for 2 A.

oil and gas impacted sites.  Done some incidental 3
air quality work there from facilities.  Trying to 4
think.  Looked at different reviewing remediation 5
plans for cleanup for saline impacts or produced 6
water impacts. 7

Okay.  So it sounds to me, and please 8 Q.
correct me if I'm wrong, that most of that work 9
that you've done in North Dakota has been from the 10
standpoint of surface issues; is that a -- is that 11
a fair statement? 12

No.  There's been other issues associated 13 A.
with contaminated groundwater and cleanup. 14

Okay.  Have you ever been involved in 15 Q.
North Dakota in making application to the 16
Commission relative to saltwater disposal wells or 17
Class II wells? 18

I've been part of such projects exploring 19 A.
commercial Class II saltwater disposal wells. 20

Ever prepare an application to the 21 Q.
Commission for a saltwater disposal well? 22

I've provided information for somebody 23 A.
else to submit a Class II application. 24

Okay.  What sort of information did you 25 Q.
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supply? 1

Looked at things like deriving maximum 2 A.
pressure at the wellhead.  Working with other 3
geologists in my company, suitable formations.  4
Looking at areas of review for other wells that 5
could be within the area of review, things along 6
that line. 7

But you never were involved in a saltwater 8 Q.
disposal application in North Dakota where you were 9
the lead individual in making that application; 10
isn't that correct? 11

That'd be fair to say. 12 A.
MR. BENDER:  No further questions. 13
HEARING EXAMINER GARNER:  Any questions 14

from the staff?  Any redirect, Mr. Braaten?  Oh, 15
I'm sorry, you do.  16
                                        EXAMINATION 17
BY MR. HELMS:18

Shane, this is Lynn Helms with the 19 Q.
Industrial Commission.  Nice to meet you, maybe 20
some day face-to-face. 21

Nice to meet you. 22 A.
Yes.  23 Q.
North Dakota made its application for 24

Class VI primacy on June 21 of 2013 and received 25
526

final approval April 24 of 2018.  Shane, did you 1
comment on North Dakota's application? 2

No, I did not. 3 A.
Did you review the North Dakota documents 4 Q.

when you were preparing Montana's prospective 5
documents? 6

I seem to recall that we were following at 7 A.
that time whether North Dakota was going to draft 8
their own specific rules or adopt it by rule, and 9
that was -- we had a lot of discussions about that 10
on whether Montana should or shouldn't, and I seem 11
to recall North Dakota going back and forth maybe 12
once on what the appropriate action was, and we 13
were going to try to learn at that point from you. 14

MR. HELMS:  Okay.  Thank you.  15
                               REDIRECT EXAMINATION 16
BY MR. BRAATEN:17

Mr. Bofto, do you have a copy of -- well, 18 Q.
do you recall signing an engagement letter for this 19
matter? 20

Yes. 21 A.
And do you recall the date of that? 22 Q.
May 1. 23 A.
MR. BRAATEN:  Okay.  No further questions. 24
HEARING EXAMINER GARNER:  Okay.  You can 25
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call your next witness.  Can I get the name?  1

MR. BRAATEN:  Ted Doughty. 2
HEARING EXAMINER GARNER:  Doughty.  Okay.  3
MR. BRAATEN:  Yeah.4
MS. ZASTE:  He has a first initial, P, but 5

he goes by Ted.  So it's P. Ted Doughty.6
HEARING EXAMINER GARNER:  Gotcha.7
MR. BRAATEN:  Mr. Doughty, we're getting 8

some feedback from you.  Can you mute -- well, no, 9
we're still getting feedback.  Can you mute -- what 10
was it -- what did you -- okay. 11

P. TED DOUGHTY,12
being first duly sworn, was examined and testified 13
as follows: 14
                                 DIRECT EXAMINATION 15
BY MR. BRAATEN:16

Mr. Doughty, can you state your full name 17 Q.
and spell your last name for us, please? 18

It's Paul Ted Doughty, D-o-u-g-h-t-y. 19 A.
And you go by Ted; right? 20 Q.
Yes, I do. 21 A.
Okay.  Can you tell me briefly your 22 Q.

educational background?23
I have a bachelor's in geology from 24 A.

Washington University in St. Louis, a master's in 25
528

geophysics from the University of Montana, and a 1
PhD from Queen's University in Ontario, Canada. 2

And can you start by just briefly 3 Q.
describing your professional background? 4

Yes, sir.  So I've worked with Exxon -- I 5 A.
worked in the Exxon research lab for four years in 6
the late '90s.  I taught at Eastern Washington 7
University for eight years as a professor.  And 8
since 2008 I've been a consultant on my own working 9
for various companies like Talisman Energy, 10
Halliburton, various other companies in the 11
Rockies. 12

Can you tell us a little bit about the 13 Q.
kinds of work you did with your time at Exxon? 14

Yes.  So at Exxon I was in the fault -- 15 A.
fault seal group, also did -- which is analyzing 16
how fault seal in the various environments in 17
the -- in the -- we did a whole research project 18
looking at fault seal across the entire -- all the 19
basins that Exxon worked in.  20

I also did 3D seismic interpretation in 21
various basins across the world.  Did a lot of 22
field research on the Bakken and various other 23
groups in the western U.S. as analogs for 24
subsurface formations. 25
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And can I have you pull up in front of 1 Q.

you, Ted, the Exhibit LO-58? 2
I'm not in the office, so if you describe 3 A.

it to me, though, I can do that. 4
Do you recall the information contained on 5 Q.

your curriculum vitae? 6
Your -- can you repeat the question?  7 A.
So I'll tell you Exhibit 58 is your 8 Q.

curriculum vitae.  Are you familiar with -- 9
Oh.10 A.
-- the contents of your curriculum vitae? 11 Q.
Oh, yes.  Yes, sir.  Yes.12 A.
Okay.  And does that accurately describe 13 Q.

your educational and professional background and 14
experience.  15

Yes, sir.  With the exception of several 16 A.
items that I left off that I did recently.  I 17
actually was the well site geologist on the J-Loc 18
Minnkota well that was drilled as part of their 19
carbon sequestration project.  I logged -- 20
personally logged 1600 feet of core on site for 21
that project.22

Okay.  23 Q.
And I've also done a lot of helium 24 A.

exploration in the last, oh, six months.  25
530

MR. BRAATEN:  Okay.  Move to admit LO-58. 1
HEARING EXAMINER GARNER:  Any objection?  2
MR. BENDER:  No objection.  Oh, thank you.  3

No objection.4
HEARING EXAMINER GARNER:  The exhibit is 5

admitted. 6
MR. BENDER:  My mike was off.7
HEARING EXAMINER GARNER:  Exhibit is 8

admitted.  9
(MR. BRAATEN CONTINUING)  And, Ted, did 10 Q.

you review the applications submitted by EERC and 11
Summit that bring us here today? 12

Yes, I have, in extensive detail. 13 A.
And can you start by just describing to us 14 Q.

the areas of those applications regarding which you 15
would have particular expertise? 16

Yes.  So they have core data on the Broom 17 A.
Creek Formation of which I mentioned I personally 18
logged all the J-Loc wells.  So I'm familiar with 19
that.  Also I have expertise in 3D seismic 20
interpretation.  I haven't seen their 3D seismic, 21
but it's a critical part of their application, as 22
well as the formation mechanical integrity work 23
that they did doing the testing in their test well. 24

What data would you need in order to 25 Q.

531
create a PHI-H map to map out the porosity and 1
permeability of a reservoir? 2

So from what I've seen of their 3 A.
applications, the -- there's only one -- no, 4
there's three -- I think there's three -- there's 5
two wells that are close together and another well 6
in their AOR which encompasses about -- actually, 7
I'm not sure how big the AOR is, but if you take 8
their simulation area, there's 26 wells in the 9
simulation area -- or the simulation area, there's 10
26 wells.  It's about a well per 55 square miles 11
which is not very many data points.  So within the 12
AOR there's only 3 data points.  There's no legacy 13
wells.  14

So you would need to coordinate it, which 15
they provided, but as well it appears like the 16
seismic data was a critical part of how they 17
defined the reservoir properties in the AOR.  18
There's only -- like I mentioned, there's very few 19
wells within the AOR.  So we'd need access to the 20
3D seismic to actually do a facies analysis to 21
determine what the seismic data tells you about the 22
reservoir within that AOR.  23

And within that application, there's only 24
one map that shows the permeability distribution 25
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within their stimulation -- their simulation area.  1
Excuse me.  So there's very little data within 2
their application with which to evaluate exactly 3
how they derive their permeability parameters for 4
the AOR that they're applying for. 5

Mr. Doughty, do you recall approximately 6 Q.
how long ago you were asked about the possibility 7
of working on this matter? 8

It was, what, a month ago, maybe three 9 A.
weeks ago, something like that. 10

And are you ready, willing and able to 11 Q.
conduct additional review and particularly review 12
of seismic data if you receive it? 13

Yes, I am. 14 A.
MR. BRAATEN:  No further questions. 15
HEARING EXAMINER GARNER:  Attorney Bender.  16

                                  CROSS-EXAMINATION 17
BY MR. BENDER:  18

Mr. Doughty, are you -- Mr. Doughty, are 19 Q.
you in a position today to make any recommendations 20
to the Commission as to whether this application 21
should be approved or denied?  22

I am. 23 A.
And what are your conclusions? 24 Q.
I would recommend that it's denied on the 25 A.
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basis that the applicant did not -- has not 1
provided enough of the data from which the 2
Commission or another party could evaluate how they 3
came up with some of their reservoir properties.  4

Okay.  5 Q.
Without the 3D seismic, you cannot 6 A.

determine the distribution of permeability and 7
porosity across the AOR. 8

Okay.  And I believe it was your testimony 9 Q.
at this point in time all you have reviewed is the 10
three applications; is that correct? 11

That is correct.  And -- 12 A.
And you haven't reviewed -- you haven't 13 Q.

reviewed the other data that's on file with the 14
Commission? 15

I've reviewed the data that's publicly 16 A.
available. 17

Okay.  18 Q.
Yes. 19 A.
Did you -- have you seen a letter dated 20 Q.

May 15, 2024, from Mr. Braaten to the Commission 21
requesting certain information? 22

I have not seen the letter.  I've heard 23 A.
that there's a motion to compel. 24

Okay.  Do you know if the Commission 25 Q.
534

indicates that they supplied that information to 1
Mr. Braaten? 2

I do not. 3 A.
Okay.  You talked a little bit about a 4 Q.

PHI-H map, and I don't want to put -- I don't want 5
to testify for you, but I understood you to say 6
that a PHI-H map would have been important for the 7
Commission in this case.  Is that a -- is that a 8
fair statement of your testimony? 9

Yes, that is a fair statement.  If you -- 10 A.
if you want to understand where the CO

2
's going as 11

you inject it, you need a PHI-H map to determine 12
the -- the storage capacity to the formation.  13

Okay.  And you -- 14 Q.
And like I -- like I said earlier, there's 15 A.

only three data points within the AOR.  So I'm -- I 16
don't quite understand how the EERC came up with 17
such a complex map of permeability and porosity 18
without having additional data.  It should have 19
been provided in their submittal. 20

Okay.  And I think you also indicated that 21 Q.
you were involved -- you sat the -- the well for 22
Minnkota's -- the J-Loc? 23

The J-Loc. 24 A.
Yeah, the J-Loc.  25 Q.
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Yep.  J-Loc.  Yep.1 A.
So you know somewhat about that -- you 2 Q.

know some things about that application that was 3
made to the Commission for a Class VI well; is that 4
correct? 5

I -- no.  I don't -- I set the well.  I 6 A.
described the core.  I was not involved in anything 7
after they drilled the well. 8

You knew the -- 9 Q.
But I.10 A.
-- you know the Commission granted the 11 Q.

application; correct? 12
Yes. 13 A.
Do -- 14 Q.
But I wasn't involved in it.  I do know 15 A.

what the core looked like and somewhat of the 16
reservoir properties of the Broom Creek. 17

And, you know, thank you for all that, but 18 Q.
we can get through this a little bit quicker if you 19
just answer my questions. 20

Do you know -- 21
MR. BRAATEN:  I think he did.  22
MR. BENDER:  Well, I think he went on a 23

little bit more than he needed to, but I'll move 24
on.  25
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(MR. BENDER CONTINUING)  Do you know if 1 Q.

Minnkota submitted a PHI-H map in its application?2
I do not. 3 A.
Are you familiar with the application that 4 Q.

was filed by Blue Flint? 5
No. 6 A.
Do you know if they submitted a PHI-H map? 7 Q.
I do not. 8 A.
Are you familiar with the application that 9 Q.

was submitted by Dakota Gasification? 10
No. 11 A.
Do you know if they submitted a PHI map -- 12 Q.

PHI-H map? 13
No. 14 A.
Are you familiar with the application that 15 Q.

was filed by Red Trail? 16
No. 17 A.
Do you know if they submitted a PHI-H map? 18 Q.
No. 19 A.
Do you know all those applications were 20 Q.

granted by the Commission? 21
No. 22 A.
MR. BENDER:  No further questions. 23
HEARING EXAMINER GARNER:  Any questions 24

from the staff?  25
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Redirect, Attorney Braaten?  1
MR. BRAATEN:  No, I don't have any further 2

questions.  Thank you very much, Mr. Doughty. 3
MR. DOUGHTY:  Thank you. 4
HEARING EXAMINER GARNER:  Okay.  You can 5

call your next witness.  6
MR. BRAATEN:  We are calling Paul Button. 7
HEARING EXAMINER GARNER:  Button?  8
MR. BRAATEN:  Yes.  9

PAUL BUTTON,10
being first duly sworn, was examined and testified 11
as follows: 12
                                 DIRECT EXAMINATION 13
BY MR. BRAATEN:14

Mr. Button, can you state your full name 15 Q.
and tell us -- well, let's start there.  Just state 16
your full name, please.  17

My name is Paul Michael Button. 18 A.
And can you give us a business or 19 Q.

residential address? 20
My residential address is 1119 South Ophir 21 A.

Street in Butte, Montana. 22
All right.  Can you tell us just a little 23 Q.

bit about your educational background? 24
I have a bachelor of science degree in 25 A.
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petroleum engineering from Montana Tech. 1

All right.  And tell us a bit about your 2 Q.
professional experience.  3

My professional experience is I've worked 4 A.
26 years as a petroleum engineer.  I started off my 5
career as a reservoir engineer for Marathon Oil 6
Company working the Yates Field in West Texas doing 7
simulation on gas oil gravity drainage with 8
nitrogen injection and then converting it over to 9
CO

2
 injection.  10

From there I moved to -- on to Kinder 11
Morgan when they acquired the Yates asset.  I did a 12
little bit of reservoir simulation on Yates, and 13
then I worked the SACROC CO

2
 flood unit in Scurry 14

County, Texas.  15
After I left Kinder Morgan, I worked for 16

SM Energy in Billings, Montana, for a number of 17
years doing enhanced oil recovery studies on fields 18
in the state of Wyoming.  Also worked several water 19
floods and shale development wells within the 20
Powder River Basin, Richland County, Montana, and a 21
little bit of experience in Divide County, North 22
Dakota.  23

From there I left SM Energy and I went out 24
on my own as a consultant.  I did numerous 25
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consulting jobs for multiple clients, including 1
purchase and acquisition, evaluation, State 2
evaluations and reservoir simulation for enhanced 3
oil recovery on the Poplar Dome in Montana.  4

I then joined a company called Poplar 5
Resources as a vice president where we implemented 6
a pilot for enhanced -- a nitrogen injection flood.  7
And I have been with that ever since.  8

And then I also started a startup for a 9
battery energy storage corporation.  We do 10
compressed air energy storage.  And I'm currently 11
working both the Poplar job, the consulting job, 12
and battery energy storage job. 13

Okay.  Can I have you turn in the exhibits 14 Q.
to what we marked as LO-57?  15

Yes.16 A.
Let me know, do you have that in front of 17 Q.

you now? 18
Yes, I do. 19 A.
And what is Exhibit 57? 20 Q.
I would call it my résumé or CV. 21 A.
Okay.  And does this CV accurately reflect 22 Q.

your educational and professional experience and 23
qualifications? 24

I would probably -- I caught a couple of 25 A.
540

errors in here.  The Button Petroleum Management, 1
it was no longer active until recently again, so I 2
would add that through 2024. 3

Okay.  4 Q.
And I believe the name of the -- my 5 A.

educational school is no longer accurate because 6
it's no longer Montana Tech of the University of 7
Montana.  I believe it's the Montana Technological 8
University. 9

Okay.  Other than those, does the 10 Q.
Exhibit 57 accurately reflect your professional and 11
educational experience and qualifications? 12

Yes. 13 A.
MR. BRAATEN:  Move to admit Exhibit 57. 14
MR. BENDER:  No objection. 15
HEARING EXAMINER GARNER:  Exhibit is 16

admitted. 17
(MR. BRAATEN CONTINUING)  Mr. Button, can 18 Q.

you tell me if you have any experience with Class 19
II wells or permitting Class II wells? 20

Yes.  I have permitted a num -- a number 21 A.
of Class II wells in the state of Montana. 22

And with respect to any of those Class II 23 Q.
wells, was it necessary to obtain an aquifer 24
exemption? 25
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Yes.  We worked on an aquifer exemption 1 A.

for one of the wells within the Poplar unit, east 2
Poplar unit. 3

Okay.  Was there any kind of a volumetric 4 Q.
limit imposed as part of that aquifer exemption? 5

Yes, I believe so. 6 A.
MR. BENDER:  Objection.  Relevance. 7
HEARING EXAMINER GARNER:  Overruled. 8
(MR. BRAATEN CONTINUING)  And are you 9 Q.

familiar with the manner in which the volumetric 10
limits are calculated for aquifer exemptions by 11
either the EPA or state authorities? 12

I am familiar with how the volumetric 13 A.
extensions were calculated and approved for the 14
permits that I worked on.  Yes. 15

Okay.  And so with respect to the permits 16 Q.
you worked on, can you just provide a general 17
description of how those volumetric limits are 18
calculated for the aquifer exemptions? 19

Basically, these were pretty simple 20 A.
calculations in that you would calculate the -- the 21
volume within a given X number of foot radius that 22
you believe you'll affect with the water injection, 23
you know, so you get a volume of a cylinder, 24
multiply it by your porosity, divide it by your 25
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formation volume factor of water and that is the 1
volume that will be affected. 2

Do you have experience with reservoir 3 Q.
modeling and -- well, you've already talked about 4
this.  Can you tell us a little bit about the 5
experience you have with EOR and water floods with 6
respect specifically to field development analysis? 7

Yes.  I've had several major modeling 8 A.
projects over my career.  The first one was for 9
Yates field.  We spent quite a few years looking at 10
and running sensitivities on gas oil gravity 11
drainage, enhanced oil recovery process as far as 12
looking at gas oil contact movement speed versus 13
the drainage of oil from the matrix in the 14
reservoir.  We also looked at viscosity effects 15
with the injection of different gases and the 16
swelling effects in the oil with different 17
composition of injected gases, whether it was 18
nitrogen, CO

2
 or a mixture of recycled gas to 19

determine the most effective recovery and most 20
economic recovery mechanism with an EOR process.  21

My other major modeling project which I've 22
worked on most recently is developing a full-field 23
simulation model to model the history and also the 24
enhanced oil recovery potential for Poplar Dome in 25
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Montana, the East Poplar unit.  That is a 1
70-year-old field that's probably undergone primary 2
depletion with a strong natural water drive where I 3
deal with gas on the top of it and expose the 4
matrix to gas oil gravity drainage and determine if 5
that was an economically feasible project. 6

And can you tell us about any other 7 Q.
specific experiences you have related to doing 8
reservoir modeling and analysis? 9

I'm currently working on setting up the 10 A.
parameters to look at natural -- or compressed air 11
storage in salt caverns and looking at the pressure 12
volume and temperature effects and the rock stress 13
effects within salt caverns to determine the 14
feasibility for the active storage reservoirs.  15

Mr. Button, do you have an understanding 16 Q.
of different ways that pore space can be used in a 17
commercial manner? 18

Yes, I do. 19 A.
And if a landowner wants to make a 20 Q.

commercial use of pore space, can you tell us what 21
you understand to be the options for making that 22
commercial use of pore space? 23

It's basically three options of which 24 A.
there can be multiple derivatives of each option, 25
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but either you remove fluid and market it as a -- 1
as a quantity, you temporarily store something in 2
your pore space, or you permanently sequester 3
something in your pore space. 4

And how would you assess the degree to 5 Q.
which the pore space of a given landowner is being 6
used in a way that forecloses other commercial 7
uses? 8

I guess I would attempt to evaluate the 9 A.
change in the pressure volume temperature of the 10
fluids contained within the pore space, and knowing 11
that there are certain constraints on the upper end 12
of the pressure and certain constraints on the 13
lower end of the pressure and try to determine what 14
the current impacts, what the proposed impacts and 15
what the -- the final limits were of that pore 16
space. 17

Mr. Button, if you were provided with the 18 Q.
data decks and input files required to run models 19
in CMG and Schlumberger's Petrel software for this 20
project, would you be ready, willing and able to 21
run those models and analyze them for the 22
intervenors? 23

The CMG model, I would be ready to upload 24 A.
those and run those and do some sensitivity 25
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analysis on those models.  As far as the Petrel 1
model, the Petrel model is a static model.  It's 2
basically a geologic database, so those -- unless 3
you're trying to redistribute properties or 4
something like that, there's -- it's not a dynamic 5
model where the answer changes, so I don't think 6
there's nothing -- there's nothing to run there.  7

MR. BRAATEN:  Understood.  No further 8
questions. 9

HEARING EXAMINER GARNER:  Attorney Bender.  10
                                  CROSS-EXAMINATION 11
BY MR. BENDER:12

Mr. Button, you -- you spent some time 13 Q.
describing your experience as an engineer and 14
involved in various enhanced oil recovery projects 15
around the country.  Is that a fair statement? 16

Yes. 17 A.
And you also talked about a compressed air 18 Q.

project that you're working on.  Do you recall 19
that? 20

Yes. 21 A.
And in those projects, both the enhanced 22 Q.

oil recovery projects and the compressed air 23
project, you were involved in running some models; 24
is that a fair statement? 25
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Yes. 1 A.
Okay.  Would you agree with me that 2 Q.

running -- preparing and running models for 3
enhanced oil recovery projects and a compressed air 4
project is different than preparing and running a 5
model for CO

2
 storage? 6

Can you clarify what you mean by 7 A.
"different"?  8

Well, if you've run -- or prepared and run 9 Q.
models for CO

2
 on a number of projects, are you 10

going to have more knowledge and experience than 11
someone who has not run models for CO

2
, only for 12

enhanced oil recovery and compressed air? 13
Well, the models that I've ran for 14 A.

enhanced oil recovery, especially for when I worked 15
the Yates field, those directly involved the 16
injection of CO

2
 in the pore space -- 17

Okay.18 Q.
-- so they're not too dissimilar.  The 19 A.

only -- the main dissimilar between those two 20
models is that in the carbon sequestration, the 21
CO

2
's interaction is primarily with water, where in 22

those other models it was with both water and oil.  23
So they were actually more complex. 24

Okay.  Are you familiar with the data 25 Q.
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requests that Mr. Braaten made to the Industrial 1
Commission? 2

I -- 3 A.
Pardon me? 4 Q.
Yes, I am.  5 A.
Okay.  6 Q.
Yes, I am. 7 A.
Okay.  And are you familiar with the type 8 Q.

of data that would be contained within a CMG data 9
file? 10

Yes, I am. 11 A.
Could someone produce a PHI-H map if they 12 Q.

had a CMG data file? 13
I believe that within CMG's program you 14 A.

could get that, yes. 15
Okay.  And are you aware that it's the -- 16 Q.

in the Commission's position that they provided a 17
CMG data file to Mr. Braaten? 18

I am not aware of the CMG data file, if 19 A.
Mr. Braaten is in possession of it or -- I am 20
certainly not in possession of that CMG data file. 21

He didn't provide it to you? 22 Q.
I have not seen it, no. 23 A.
Is it a fair statement that -- well, let 24 Q.

me back -- strike that.  25
548

Let me -- 1 A.
How many hours -- just let me ask the 2 Q.

questions.  Just let me ask the questions. 3
Okay. 4 A.
How many hours of time have you spent 5 Q.

working on this project? 6
I have -- up until the start of this 7 A.

hearing, I spent 14-and-a-half hours working on it. 8
Okay.  And what were you asked to do? 9 Q.
MR. BRAATEN:  Same objection to privileged 10

communications with experts. 11
HEARING EXAMINER GARNER:  Overruled. 12
MR. BUTTON:  What was I asked to do?  13
(MR. BENDER CONTINUING)  Yes.  14 Q.
I was asked by Mr. Braaten to evaluate the 15 A.

impact of the pore space of his clients. 16
Okay.  And to do that at this point in 17 Q.

time, all you have done is reviewed the 18
applications that were submitted to the Commission; 19
is that correct? 20

No. 21 A.
You didn't review the applications? 22 Q.
I did review the applications, but that is 23 A.

not all that I've done. 24
What else did you do in the 15 hours that 25 Q.
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you've spent on this project? 1

I have looked through the well files of 2 A.
the wells in the immediate area to see what 3
information was available.  4

How many hours did you spend reviewing the 5 Q.
applications? 6

Probably the majority of the 14 hours. 7 A.
Okay.  8 Q.
But I don't have a specific number, but I 9 A.

could get that number for you. 10
More than ten? 11 Q.
I would say yes.  Probably in the ten 12 A.

range. 13
Well, you said more than 10.  Would it be 14 Q.

11 or 12? 15
We'll go with more than ten. 16 A.
Okay.  And then the other -- the only 17 Q.

other time you would have -- well, strike that.  18
The additional time you would have spent 19

between 10 hours and 15 hours would have been to 20
review some logs; is that what you said? 21

I did not say I reviewed logs.  I said I 22 A.
reviewed the well files on the Commission website. 23

Okay.  What are in the well files? 24 Q.
The well files contain the core reports 25 A.
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and some of that type of information.  They have 1
like casing size and the drilling completion 2
information, things like that. 3

Okay.  Would you agree with me that you 4 Q.
really haven't reviewed enough to make any sort of 5
recommendation to the Commission whether this 6
application should be granted or denied? 7

Absolutely. 8 A.
MR. BENDER:  Okay.  No further questions. 9
HEARING EXAMINER GARNER:  Any questions 10

from the staff?  11
Mr. Braaten, any redirect?  12
MR. BUTTON:  Are you waiting for a 13

response from me?  14
MR. BRAATEN:  Sorry.  No, Mr. Button, that 15

was on me.  I'm just taking a moment to review my 16
notes to see if I have anything else to ask.  Give 17
me one moment, please.  18

I have nothing further. 19
HEARING EXAMINER GARNER:  Okay.  I know 20

you said you only expected to get through three 21
witnesses, but you still have 20 minutes. 22

MR. BRAATEN:  I'm -- yeah, I'm sorry, I 23
have one more, but he is no longer available. 24

HEARING EXAMINER GARNER:  He's not 25
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available right now?  1

MR. BRAATEN:  Right.  2
HEARING EXAMINER GARNER:  Let's go off the 3

record for a minute.  4
(Recessed at 6:10 p.m. and reconvened at 5

6:11 p.m.) 6
HEARING EXAMINER GARNER:  Okay.  We are 7

back on the record, and we are going to recess 8
these hearings and resume tomorrow morning at 9
9 a.m.  That concludes our hearings for the day.  10

(Recessed at 6:12 p.m., Wednesday, the 12th 11
day of June, 2024.)12

--------13
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